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BBFOBB 

HIS  HONOUR  ROBERT  MOLESWORTH,  Esq., 

OVB  OW   TRX  JUOGBS  OV  THB  COURT, 

AND  ON  APPEAL  TO  THE  FULL  COURT. 


1861. 
MUS80N  V,  BOURNE. 

August  2, 15. 
XN  tHis  Salt  a  final  decree  for  the  Plaintiff,  with  costs,  was  Though  more 
recently  pronounced.     The  decree  was  not  yet  drawn  up,  nor  ^t^J^^not 
the  costs  taxed.     The  Defendant  being  about  to  leare  the  the  practice 
colony,  the  Plaintiff  obtained  from  a  Judge  in  Chambers  an  gpounda  in  a 

order  for  a  writ  of  Ne  exeat  Colanid.     The  writ  havinc:  been  ^^otice  of 

,                      °            motion. 
iBsned,  the  Defendant  was  arrested  upon  it,  and  gave  bail  to        

tic  Sheriff  for  £1,000,  the  sum  mentioned  in  the  body  of  jj^^* 

the  writ.      No  sum  for  which  the  Defendant  was  to  give  Colonid  may 

-         -        ^,  .,  issue  for  costs 

secunty  was  endorsed  on  the  wnt.  before 

taxation. 

An  order 

for  the  issue 

The  Defendant  now  moved  (upon  short  notice  to  the  other  ^^^  ^^^ 

ride  "  by  leave  of  His  Honour  Mr.  Justice  Barry*')  to  set  made  by 

Chambers ; 
md  the  writ  may  be  issaed  on  such  order  without  drawing  up  any  Order  of  Court. 

Tlioagh  the  sum  for  which  the  party  is  to  be  arrested  be  in  the  body  of  the  writ,  it 
duold  alio  be  '*  endorsed  in  words  at  full  length,"  as  an  intimation  to  the  Sheriff. 

The  omiasioin  of  such  endorsement  may  be  amended  by  the  Court. 

VOI^  I. BQ.  B 
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1861.  Mr.  Atkins,  for  the  Plaintiff,  took  two  preliminArj  objec- 

tions. First,  The  writ  is  the  writ  of  the  Conrt,  and  the  short 
notice  of  motion  to  set  it  aside  should  be  bj  leare  of  the 
Court,  and  not,  as  in  this  case,  by  leare  of  a  Judge  of  the 
Argmmewt,  Court.  Secondly,  The  notice  of  motion  does  not  specify  any 
grounds  of  objection  to  the  writ. 

Mr.  J,  W.  Stephen^  contril. — ^The  first  objection  was  waived 
yesterday  by  Mr.  Athina  consenting  that  the  case  should  be 
taken  this  morning.  As  to  the  second  objection,  according  to 
the  English  practice,  which  is  followed  in  this  Court,  it  is 
unnecessary  to  specify  in  any  notice  of  motion  the  grounds 
upon  which  the  motion  is  to  be  made. 

Mr.  Justice  MoUsworth. — ^As  to  the  first  objection,  the 
case  haying  been  fixed  by  consent  for  this  morning,  I 
think  I  ought  now  to  hear  the  motion.  As  to  the  second 
objection,  whilst  it  would  be  more  convenient  to  have  a  more 
definite  notice  of  the  grounds  upon  which  a  motion  is  to  be 
made,  still,  it  not  being  the  English  practice  to  specify  grounds 
in  a  notice  of  motion,  I  must  over-rule  that  objection  also. 


Mr.  J,  W.  Stephen,  in  support  of  the  motion. — The  order 
for  the  issue  of  the  writ  should  have  been  drawn  up  under  the 
seal  of  the  Court,  and  not,  as  in  this  case,  under  the  hand 
of  the  Juclge  making  it.  The  writ  of  Ne  exeat  can  in  no 
case  issue  for  costs.  Goodman  v.  Sayers  (a).  The  only  excep- 
tion to  the  rule  which  requires  that  the  Plaintiff  should  swear 
positively  that  a  certain  sum  of  quoney  is  due,  is  in  the  case 
of  a  suit  for  an  account,  where  the  affidavit  may  be  to 
the  belief  of  the  Plaintiff.  Jackson  v,  Petrie  (ft).  The  writ 
of  Ne  exeat  will  only  issue  in  respect  of  a  sum  of  money 
actually  due.     Whitehouse  v.  Partridge  (c).      Here,  the  costs 


(a)  6  Mad.,  471. 


(ft)  10  Ves.,  168. 


(e)  8  Swans.,  866. 
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hire  not  yet  been  taxed  or  the  decree  drawn  up.     The  writ        1861. 
ihoiild  be  endorsed  with  the  snm  for  which  the  Defendant  is  to 
gire  secoritj  in  words  at  length  (d). 

Mr.  Aikinsy  for  the  Plaintiff.— By  Sup,  Ct.  Rules,  Cap.  x.,  Argument. 
Ko.  8,  a  writ  of  Ne  exeat  may  be  issued  on  the  order  of  any 
Jadge.  [MoUsworih,  J. — That  rule  is  not  enabling  the  Judge 
to  make  the  order,  but  providing  that  the  writ  may  issue  before 
bill  filed,  upon  the  party  applying  undertaking  to  file  a  bill 
within  four  days.]  The  writ  is  issued  under  the  seal  of  the 
Court,  and  the  Judge^s  signature  to  the  order  is  a  sufficient 
authority  to  the  officer  of  the  Court  to  seal  the  writ.  In 
Botkm  V.  Wood  (e),  the  order  was  granted  by  the  Master  of 
the  Bollsy  whereas  the  Lord  Chancellor  signs  the  writ. 
[MoUguforlhj  J. — In  Tull^  v.  Osmond  (/)  it  was  contended 
that  there  ought  to  be  an  order  of  the  Court  based  upon  the 
Judge's  order.  There  I  held  that  the  signature  of  the  Judge 
to  the  proBcipe  was  the  warrant  both  for  the  order  and  the 
iiBmng  of  the  writ,  but  that  the  writ  might  issue  before  the 
order  was  drawn  up.]  [^Stephen, — Here  there  is  no  prcecipe,'] 
Whateyer'the  prcecipe  would  do  the  order  of  the  Judge  does 
kere.  In  Stewart  v,  Stewart  (g)  the  Lord  Chancellor  of  Ireland 
keld  that  a  Ne  exeat  could  issue  for  costs,  and  this  is  not  over- 
niled  by  Goodman  v,  Sayere.  These  costs  are  an  equitable 
debt,  for  which  the  writ  will  issue.  Loyd  v.  Cardy  (A). 
Matters  of  account  are  excepted  from  the  rule  requiring  a 
podtiTe  affidayit  because  of  the  necessity  of  the  case  (Boehm 
P.  Wood)y  and  the  same  necessity  applies  here.  The  endorsing 
the  amount  on  the  writ  is  only  as  a  guide  to  the  Sheriff  (/)• 
Hen  the  Sheriff  is  sufficiently  informed  by  the  insertion  of 
&  amount  in  the  body  of 'ithe  writ.  [^Moleeworth,  J. — The 
If  aster  in  Equity  certifies  to  me  that  the  amount  for  which 
lecority  is  to  be  taken  ought  to  be  endorsed  upon  the  writ. 

(i)  Beames  on  Ne.JBx.,  93.  {h)  Pr.  Ch.,  171. 

(e)  Tom.  k  R.,  843.  (J)  Daniel,  Chy.    Prac.,  1289, 

0)  Tic  Law  Times,  145.  cit.  Hinde,  611. 

(f  )  1  BaQ  &  B.,  78. 
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1861.  That  seems  to  be  the  practice  laid  down  in  the  English  books ; 
and  if  the  practice  here  is  conformable  to  it,  I  ought  to  adhere 
to  it.]  The  Defendant  cannot  take  the  objection ;  and  the 
Sheriff,  for  whose  guidance  the  rule  is  laid  down,  does  not 
Argument,  object.  If  this  objection  is  entertained,  the  Court  has,  by 
Sup.  Ct,  Eules,  Cap.  x..  No.  26,  power  to  amend  the  writ  in 
this  particular. 


Mr.  /.  W.  Stephen,  in  reply. 


August  15. 

Judgmend.      Mr.  JUSTICE  MoLESWORTH  : — 

In  this  case  the  Defendant  has  been  arrested  upon  a  writ  of 
Ne  exeat  Colonid  for  unascertained  costs,  and  an  order  has  been 
sought  to  set  aside  this  writ,  and  that  the  bail  may  be  vacated. 


This  application  has  been  brought  forward  on  various 
grounds.  The  first  objection  is,  that  a  single  Judge  at  chambers 
has  no  power  to  make  such  an  order  ;  that  it  should  be  made  by 
the  full  Court.  The  practice  in  England  seems  to  be,  that  the 
writ  is  granted  either  by  the  Lord  Chancellor  or  the  Master 
of  the  Rolls, — I  do  not  know  whether  now  by  the  Vice- 
Chancellors, — and  either  at  chambers  or  in  court.  The  prac- 
tice here,  also,  has  been  constant  to  grant  such  orders  by  a 
single  Judge  in  chambers  ;  and  there  is  hardly  any  branch  of 
the  jurisdiction  of  the  Court  which  it  is  more  important  should 
be  thus  exercised  in  a  summary  and  secret  way,  as  the  object 
of  obtaining  these  writs  would  be  frustrated  if  any  publicity 
was  given  to  the  application  for  them.  The  jRules  of  Court, 
Ch.  vi.,  No.  86,  prescribe  the  lianner  in  which  writs  of  Ne 
exeat,  or  bailable  writs,  may  issue,  treating  them  as  issue- 
able  by  a  single  Judge.  I,  therefore,  think  this  ground  of 
objection  is  not  tenable. 

The  next  question  is,  whether  such  a  writ  can  issue  for 
costs.     The  demand  for  costs  decreed  in  an  Equity  suit  is  a 
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vhoDy  equitable  demand ;  and  the  question  is,  whether  a 
demand  of  that  kind  may  be  avoided  with  perfect  impunity, 
and  whether  a  man  may  announce  his  intention  of  leaving  the 
Colony,  to  frustrate  the  decree,  without  the  Court  having  any 
power  to  prevent  him.  The  difficulties  urged  as  to  that  are — 
First,  That  costs  are  an  unascertained  demand.  Every  matter 
of  account  is  an  unascertained  demand;  an  interlocutory 
hearing,  an  account  in  the  Master's  office,  and  a  final  hearing 
are  all  necessary  to  its  ascertainment ;  yet,  on  the  probability 
that  a  party  will  be  found  liable,  as  ascertained  by  the  affidavit 
of  &e  applicant,  such  arrests  have  been  common.  The  case 
of  costs,  I  think,  is  somewhat  stronger,  because  the  demand 
is  unascertained  from  no  fault  or  defect  of  the  party  applying, 
bnt  because  the  law  requires  that  the  machinery  of  the  Court 
should  be  first  set  in  motion  to  tax  the  costs.  In  Stewart 
V.  Stewart^  Lord  Manners,  as  Lord  Chancellor  of  Ireland, 
allowed  such  a  writ  to  issue  for  costs  ;  opposed  to  this  is  the 
decision  of  the  Master  of  the  Rolls  in  Goodman  v.  Sayers,  Mr. 
Beamts,  in  his  work  on  the  writ  of  Ne  exeat  Regno,  seems  rather 
to  incline  to  the  propriety  of  the  former  of  these  decisions, 
and  mentions  other  cases  upon  the  point :  Dawson  v,  Dawson 
and  Bonner  v.  WorthingUm^  in  both  of  which  cases  part  of  the 
Hon  for  which  a  Ne  exeat  was  issued  was  for  law  costs  which 
had  been  then  ascertained  (Jc).  It  is  further  objected  that  this 
wnt  will  not  lie  for  a  future  demand ;  but  I  think  a  future 
demand  does  not  mean  a  demand  the  amount  of  which  is  to  be 
thereafter  ascertainable,  but  the  amount  of  which  is  to  be 
tiioeafter  payable.  These  costs  are  a  demand  immediately 
payable,  the  only  delay  in  their  enforcement  being  their 
aseotainment.  Every  case  of  arrest  on  matters  of  account 
most  be,  in  the  same  sensg  as  costs  are,  a  future  demand ; 
the  ascertainment  of  the  amount  being  a  thing  to  be  after- 
Twds  done.  In  Whitehcmse  v.  Partridge  (J),  an  extent  was 
about  to  be  issued  at  law ;  and  a  bill  having  been  filed,  an 
injunction  to  restrain  the  proceedings  under  the  extent  was 


1861. 


Judgment. 


Qc)  Beamea  on  Ne  ex.,  4Q. 


it)  8  Swans.,  365. 
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1861. 

MVSBOK 

V. 
BOUBKB. 

Judgment. 


granted  upon  terms  of  payment  into  Court  of  a  certain  sum 
within  a  month.  The  Defendant  in  Equity  haying  shown  an 
intention  of  quitting  the  kingdom,  a  writ  of  Ne  exeat  was 
applied  for,  but  Lord  Eldon  was  of  opinion  that  the  writ 
would  not  lie  before  the  month  was  expired  :  practically,  the 
same  object  was  effected  by  yarying  the  terms  upon  which  the 
injunction  had  issued,  and  by  making  the  price  of  the  injunction 
an  immediate  payment  of  a  fixed  sum  into  Court ;  and  that  not 
being  paid,  the  injunction  did  not  run,  and  the  law  process 
upon  the  extent  issued.  Dealing  now  with  a  question  upon 
which  there  is  a  balance  of  authorities,  I  think  the  preponder- 
ance of  authority  and  the  weight  of  argument  is  in  fayour  of 
the  arrest  under  such  sircumstances  as  the  present. 


The  next  objection  is,  that  no  order  of  the  Court  was  drawn 
up  in  this  case ;  there  is  only  the  prcecipe  of  the  Judge,  and 
the  writ  itself  issuing  upon  that.  I  haye  already  had  to 
consider  this  question  in  Tully  v.  Osmond.  In  that  case  I 
held  that,  although  in  England  it  is  necessary  that  there 
should  be  an  order  of  the  Court  to  ground  the  writ  upon,  and 
then  the  writ  itself,  that  is  not  necessary  here ;  because  here, 
differently  from  in  England,  the  same  officer  draws  up  the 
order  and  issues  the  writ ;  and  it  would  be  useless  delay  to 
require  the  same  officer  first  to  draw  up  the  order  for  his  own 
instruction,  and  then  to  issue  the  writ  upon  it ;  and  I  therefore 
think  that  objection  must  be  oyer-ruled. 


Another  argument  has  been  used — ^yiz.,  that  the  writ  has 
not  been  endorsed,  as  appears  to  be  the  practice  in  England, 
in  words  at  full  length  denoting  the  sum  for  which  the  pariy 
is  to  be  arrested.  I  haye  found  but  little  in  the  authorities 
on  this  subject.  I  do  not  know  whether  this  originated  in 
practice,  or  whether  it  is  based  on  some  specific  order  of  the 
Court  in  England.  It  seems  little  important  in  practice  to 
endorse  the  sum  on  the  outside  of  the  writ,  if  the  sum  is 
in  the  writ  itself,  in  full.  Howeyer,  I  am  not  prepared  to 
decide  that  the  proceedings  might  not  be  in  some  degree 
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objectionable  on  that  groimd.  But  this  application  is  based 
on  nothing  definite.  The  motion  is  to  set  aside  the  order  for 
the  writ,  the  writ  itself  and  to  discharge  the  bail ;  and  the 
ootioe  specifies  no  ground  for  any  part  of  the  application. 
This  ground  applies  neither  to  the  validity  of  the  order,  nor  of 
tlie  writ,  and,  if  successful,  can  only  lead  to  a  discharge  of  the 
baQ ;  and  I  do  not  think  I  should  grant  an  application  of  this 
kind  upon  an  ohjection  applying  to  one  only,  and  that  the 
leasts  of  the  three  objects  sought  If,  however,  I  thought 
otherwise  upon  the  subject,  the  amendment  clause  in  the  Bules 
cf  Caurtj  Gap.  z..  No.  26,  applies  to  this  case  amongst  others. 
It  enumerates  a  great  variety  of  proceedings  which  the  Court 
may  amend,  and  amongst  others  prcBcipes,  and  then  it  ends 
with  general  words.  Now,  this  is  very  like  a  prcBcipe :  it  is  a 
sort  of  intimation  to  the  Sheriff  what  he  is  to  do  in  the  per- 
foimanoe  of  his  duties,  and  I,  therefore,  think  this  is  an  omis- 
sion which  would  be  amendable  under  that  clause. 


1861. 


vtMS^MMMw. 


On  the  whole,  I  think  that  all  the  grounds  upon  which  this 
plication  is  based  have  failed,  and  that  therefore  I  should 
refuse  it  with  costs. 


BATES  V.  LOEWE.  ^     ^, 

J3lLL  by  two  partners.  Bates  and  Andrews,  against  the  After  Bill 

thiid  partner^  Loewej  for  a  dissolution  of  the  partnership,  on  ^^^L^^  ^^ 

the  ground  of  improper  dealing  with  the  partnership  assets  by  firm  of  three 

the  Defendant.     An  ex  parte  injunction  had  been  already  ^^f„  ^ 

obtained,  restraining  the  Defendant  from  drawing  cheques  in  diMolntlon, 

tile  partnership  name,  or  pledging  the   joint  credit  of   the  notice  of 

finn ;  and  notice  of  motion  was  given  for  this  day  for  an  ?^^?S/*  f? 

nttnia  I>eftndant  from  dealing  with  the  putnenhip  a«etf,  Flaintiffii  voluntarily 
•eq[iiatntod  the  estate  of  the  firm,  and  neither  the  motion  was  proceeded  with  nor  the 
notice  conntermanded. 

Mdd,  that  Defendant  was  entitled  to  have  his  costs,  as  In  case  of  an  abandoned  motion. 

(^utn — ^Whether  a  majority  of  partners,  by  sequestrating  the  partnership  estate, 
I  also  the  separate  estates  of  the  minority. 
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1861.        injunction  to  restrain  the  Defendant  from  in  any  way  dealing 
with  the  partnership  assets.     Subsequently  to  the  service  of 
this  notice,  the  Plaintiffs  sequestrated  the  partnership  estate, 
under  5  Vic,  No.  17,  sec.  4,  and  neither  the  notice  was  coun- 
Statement,    termanded,  nor  the  motion  proceeded  with. 


Argument.  Mr.  Abraham,  for  the  Defendant,  applied  for  costs  as  of  an 
abandoned  motion.  The  sequestration  was  the  voluntary  act 
of  the  Plaintiffs,  and  had  abated  the  suit. 

Mr.  J.  W.  Stephen  and  Mr.  WM  for  the  PlaintifGs.— This 
motion  is  not  abandoned ;  it  is  only  in  abeyance.  Insolvency 
does  not  abate  a  suit,  but  renders  it  defective.  In  Courtney  v. 
Williamson  the  Court  was  understood  to  express  an  opinion 
that  the  sequestration  of  a  partnership  estate  by  a  majority  of 
the  partners  had  the  effect  of  sequestrating  also  the  separate 
estates  of  the  partners.  If  so,  no  costs  can  be  given  here  as 
against  the  Plaintiffs,  for  an  insolvent  cannot  be  made  to  pay 
costs  (to). 


Judgment,     Mb.  Justice  Molesworth  : — 

In  Courtney  v.  Williamson  I  decided  on  demurrer  that  I 
could  not  infer  from  a  statement  that  the  estates  of  partners 
were  sequestrated,  that  the  separate  estate  of  each  partner  was 
so.  At  the  hearing  I  decided  that  the  joint  voluntary  seques- 
tration of  partners*  estates  operated  on  the  separate  estate 
of  each ;  but  I  never  expressed  an  opinion  upon  the  effect  of 
the  sequestration  of  partnership  property  by  a  majority  of  the 
partners,  upon  the  separate  estates  of  the  majority. 

Here  the  Plaintiffs  have  by  their  voluntary  act  abandoned 
this  motion.  I  therefore  think  that  the  defendant  should  have 
his  costs,  as  in  the  case  of  an  abandoned  motion. 


(m)  Ude  Lee  v.  Lee,  1  Hare,  621. 
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GLADSTONE  v.  BALL.  ;:-^v — 

JjILL  by  Equitable  Mortgagee  against  Mortgagor  and  the  After  an  order 
Trastees  of  his  alleged  volantary  settlement,  to  set  aside  the  hearing  giving 
settlement  as  against  the  Plaintiffs  and  to  haye  a  legal  mort-  li^rty  to 
gage  executed.     At  the  hearing,  the  cause  was  ordered  to  want  of 
stand  over,  for  want  of  parties,  leave  being  given  to  amend  K**^  "°^ 
the  bill  bj  the  addition  of  necessary  parties.     Pending  this  amendment,  a 
amendment^   the   Plaintiff  now  moved   on    notice  for    the  pUuntiff/for  a 
ai^intment  of  a  Receiver.    The  Defendants  objected  that  this  I'eceiver, 

motion  could  not  be  made  in  the  present  stage  of  the  suit         unpre- 
cedented. 


Mr.  Bunny  and  Mr.  Holroyd  for  the  Plaintiffs,  cited 
Bwman  v.  Bell  (n),  Shackell  v.  Duke  of  Marlborough  (a), 
Aberdeen  v.  Ckitty  (/>),  Bemey  v.  Scwell  {q). 

Mr.  J.  W,  Stephen  and  Mr.  T,  A'Beckett,  for  the 
Defendants,  were  not  called  on. 


Mr.  Justice  Molebwobth  : —  Judgment. 

The  general  policy  of  the  Court  is  that,  with  certain  excep- 
tioDs  as  to  some  persons  representing  others,  all  persons  who 
really  are  interested  in  any  point  which  the  Court  has  to 
<feade  shall  be  brought  forward  in  the  first  instance  to  defend 
tlieir  rights  before  the  Court  adjudicates  upon  them.  An 
objection  for  want  of  parties  would  jiot  be  entertained  on  an 
iaterlocatory  application   for  a  Receiver  ;   but   the  Plaintiff 

(•)  U  Son,  392.  0>)  8  T.  &  C,  379. 

(t»)  4  Mad.,  468.  {q)  1  Jac.  k  W.«  647. 
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1861.  having  neglected  to  make  this  application  until  now,  when 
the  suit  ought  to  have  heen  heard  and  decided,  I  think  it  is 
too  late.  This  motion  for  a  Receiver  involves  every  question 
to  he  determined  in  the  cause ;  and  I  should,  by  granting  the 
Jud^fmenL  motion,  virtually  prejudge  the  cause  in  the  absence  of  persons 
whose  interests  are  involved. 

This  application  is,  according  to  my  experience,  altogether 
unprecedented,  and  ought  to  be  refused.  I  think  the  Plaintifr 
must  abide  his  own  costs  of  this  application;  Defendants' 
costs  to  be  costs  in  the  cause. 


LEVY  V.  FARRELL. 


An  act  jjfX.  OTION  to  set  aside  an  award  whereby  {inter  alia)  a  mort- 

^^etion        &^f^^  ^^  ordered  to  be  prepared  by  the  Conveyancer  of  the 

cannot  be        intended  Mortgagee ;  upon  the  ground  that,  by  so  ordering, 

an  Arbitrator,  the  Arbitrator  had  improperly  delegated  to  such  Conreyanoer 

Whera  the   •  portion  of  those  judicial  functions  which  the  parties  had 
preparation  <«  ^       ^  * 

a  mortgage      placed  in  him  alone. 

hadbeoi  

delegated  by 

to  a^C^^       Mr-  ■»«««».  fo'  *!»«  motion- 
anoerj  the 

remitted  to  ^-  ^i^^>^  ^^^  Mr.  Parsons  contra, 

the  Arbitrator 
to  direct  the 

contents  of  

the  mortgage. 

Auffugt  16.    Mb.  Justice  Molebworth  : — 

Jud^fmeni,  This  was  a  motion  to  set  aside  an  award,  to  which  various 
objections  were  urged,  all  of  which  I  disposed  of  at  the  time 
of  the  argument,  except  one  which  struck  me  as  of  considerable 
force — ^viz.,  that  the  Arbitrator,  having  ascertained  that  a 
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mortgage  ahould  be  executed,  directed  that  it  should  be  pre-        1861. 
pared  bj  the  Conyejancer  of  the  intended  Mortgagee 


The  cases  bearing  npon  this  subject  are  collected  in  Russell 
anAwardSy  p.  282,  and  are  at  first  sight  conflicting  as  to  Jud^frntHi, 
whether  the  delegating  of  such  a  power  to  a  Conyejancer  does 
or  does  not  yitiate  the  award.  It  appears  to  me,  howeyer, 
that  the  distinction  is  this.  If  there  is  any  discretion  to  be 
exercised  in  the  doing  of  the  act,  then  the  Arbitrator  cannot 
delate  that  discretion  to  another,  but  must  perform  the  act 
himself;  but  if  the  act  inyolyes  no  discretion,  as  in  the  pre- 
paration of  a  bond  or  a  release,  the  award  is  good,  notwith- 
standing the  delegation  of  the  preparation  of  such  an  instru- 
ment In  the  preparation  of  a  bond  or  a  release  there  is  no 
discretion.  If  the  amount  of  the  bond  and  the  time  oi# 
payment  are  fixed,  the  party  is  entitled  to  get  as  strong  a 
bond  as  any  Counsel  can  draw ;  and  so  in  the  case  of  a  release, 
the  party  is  entitled  to  as  strong  a  release  as  Counsel  can 
draw.  But  the  preparation  of  a  mortgage  is  a  matter 
reqidiing  a  great  deal  of  discretion  as  to  the  stringency  of  the 
proyisions,  and  as  to  the  means  of  enforcing  payment.  A 
mere  mortgage,  such  as  used  to  be  considered  sufficient  years 
agOy  would  probably  in  the  present  day  be  considered  perfectly 
onsatisfactory  :  the  stringency  of  the  power  of  sale  is  matter 
of  arrangement  inyolying  a  debateable  discretion.  There  are 
Tery  few  cases  between  a  mortgagor  and  mortgagee  where,  if 
the  parties  had  different  professional  adyisers,  there  would  not 
be  a  discussion  as  to  what  the  stringency  of  the  document 
ought  to  be.  I,  therefore,  consider  that  this  is  a  delegation 
of  authority  by  the  Arbitrator  which  he  was  not  warranted  in 
making;  but  that  he  should  haye  sanctioned  a  particular  form 
of  mortgage  himself,  or  haye  described  it  in  such  terms  as 
should  leaye  no  question  as  to  the  duty  of  any  Conyeyancer 
in  whose  hands  it  might  haye  been  placed. 

Haying  now  the  power  to  remit  awards  to  Arbitrators  to 
rectify  defects  of  this  kind,  I  think  that,  as  I  see  no  other 
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1861.  grounds  for  doubting  the  propriety  of  the  award,  I  should 
remit  it  to  the  Arbitrator  to  reconsider  his  award,  so  far 
as  directing  the  contents  of  the  mortgage,  which  he  thinks 

should  be  executed.     The  parties  to  abide  their  own  costs  of 

Judgment,     this  motion. 


BROCK  t;.  MTHAIL. 

8eptemberft,l . 

The  general     JtL  RECEIVER  had  been  appointed  in  this  Administration 

power  of  the     g^^      rj^^  Master  had  intimated  a  doubt  whether  he  ought, 
receiver  m  an  o     i 

Adminifltra-     without  an  express  reference  by  the  Court,  to  approve  of  a 

grant  leases  ot^'^^^  ^^^  three  years  of  the  infant's  prdperty. 

the  property 

ofii^nt 

parties  

extends  to 

any  number  of 

years  during        Mr.  /.  W.  Stephen,  to  obtain  the  opinion  of  the  Court, 

and  ttie°"  ^'  ^'^^^^  ^^^  *  reference  to  the  Master  to  approve  of  the  parti- 


Master  may, 
without  an 
express 
reference  by 
the  Court, 
approve  of  a 
lease  for  more 
than  one  year, 
if  during  the 
minority. 

September  7. 
Judgment, 


cular  lease  proposed  to  be  granted ;  but  mentioned  Duffield  v. 
Elwes  {w\  where  the  Master  of  the  Rolls  held  that  no  special 
order  was  necessary. 


Mr.  Justice  Moles  worth  : — 

I  do  not  see  any  grounds  to  make  a  distinction  between 
leases  for  one  year  and  leases  for  three  years.  I  think  the 
general  power  of  the  receiver  extends  to  any  number  of  years 
during  the  minority  of  the  infant  parties.  In  making  the 
lease,  care  should  be  taken  that  it  is  made  only  during  the 
minority,  and  not  for  three  years  absolutely. 


(to)  UBeav.,  590. 
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LAING  t;.  LAIDLAW.  — ' 

August  7,22, 

James  OULD,  in  1855,  borrowed  from  Defendant,  Robert  Before  the 

LaidlaWy  £360,  for  which  sum  he  executed  to  him  a  legal  ^Sdjndt'aa 

mortgage  of  a  farm  at  Brighton.     On  the  12th  February,  to  value, 

1861,  Ould  Yoluntarilj  sequestrated  his  estate,  and  Plaintiff  ^"5  y*^^ 

was  appointed  his  Official  Assignee.      At  the  time  of  the  ^^'  ^?  *•  ^^» 

can  give  the 
sequestration,  there  was  due  to  Defendant  for  principal  and  Official 

interest  the  sum  of  £645  lbs.  Id,     The  only  other  debts  of  A^f^^  * 

the  insolrent  amounted  to  £23,  and  the  assets  were  stated  election,  it 
«  must  have 

"  ^^^  been  preceded 

^y  a  dispute  as 
to  value,  or 
On  the  19ih   February,  1861,   at  an   interview  between  the  creditor 

Flamtiff  and  Defendant's  Solicitor,  it  was  arranged  that  the  ^^^  bro^ht 

mortgaged  property  should  be  put  up  to  sale  by  Plaintiff,  at  to  understand 

the  same  time  as  the  chattels  of  the  insolvent  in  Plaintiff's  at  the  risk  of 

possession:    and  Defendant's  Solicitor,  on  his  behalf,  then^*y^.^ 

valuation 
signed  the  following  memorandum,  which  was  prepared  by  and  adopted  by 

iddressed  to  Plaintiff :—  *^ lliafc 

between 
1-  .-,.  A  M>«  1111  Official 

**  In  consideration  of  your  offenng  the  landed   property  Assignee  of 

**  over  which  I  hold  a  lien  for  sale  by  auction  to-morrow,  Mortgagor, 

•^  '  and  Mort- 

^  I  undertake  to  prove  on  the  estate  my  claim  upon  insolvent,  gageethat,  if 

"  valuing  my  securities  at  £200  sterling."  Assignee 

would  take 
the  trouble  of 
attempting  a  sale,  then  the  Mortgagee  would,  under  5  Vic,  No.  17,  s.  89,  value  his 
secmity  at  £200,  so  as  to  give  the  Official  Asdgnee  the  profit  hf  his  percentage  on 
any  excess,  if  he  succeeded  in  a  sale,  would  not,  if  proved,  be  enforceable,  as  contrary 
to  the  policy  of  the  Act. 

A  sequestrated  his  estate :  B,  the  Mortgagee  of  A*9  land,  valued  his  security  at 
£200.  Disputes  arose  as  to  the  right  of  C,  the  Official  Assignee  of  ^,  to  elect  to  take 
the  security  at  J^s  valuation.  Afterwards,  B,  through  a  misunderstanding,  took  the 
£200,  and  gave  a  receipt  for  it  as  fuU  payment  "  of  value  set  upon  security  in  above 
enate,  as  per  proof."  On  bill  by  Official  Assignee  to  restrain  crjectment  at  law 
broogfat  by  Mortgagee,  and  for  conveyance  of  the  premises. 

Sdd,  that  as  the  Mortgagee  did  not  understand  that  taking  the  money  was  a  dis- 
diarge  of  his  security,  his  ao»ptance  of  the  money  and  signature  of  the  receipt  did 
not,  under  the  circumstances,  constitute  a  contract  which  E^quity  should  enforce. 


14 


SUPREME  COURT:   VICTORIA. 


The  property  was,  accordingly,  pat  up  for  sale,  but  no  bid 
was  obtained  for  it.  On  the  13th  March,  1861,  a  first  and 
only  meeting  of  creditors  was  held,  at  which  Defendant's 
affidavit,  of  debt  £645  15«.  7d.,  with  yalnation  of  secority  at 
£200,  was  filed,  and  Defendant  was  admitted  as  a  creditor 
for  the  balance  of  £445  lbs.  7d. 


Subsequently,  Plaintiff  sold  the  property  for  £300,  and 
then  claimed  to  exercise  his  option  of  taking  an  assignment 
of  the  security  on  payment  of  the  valuation  of  £200  (r).  The 
right,  then,  to  exercise  this  option  by  Plaintiff  was  denied  by 
Defendant's  Solicitor,  and  a  tender  of  the  £200  made  to  him 
by  a  clerk  of  Plaintiff's  refused.  Plaintiff's  clerk  then  pro- 
ceeded with  this  money  to  Defendant,  and  induced  him  to 
accept  the  £200  and  to  sign  a  receipt  in  the  following  form  : — 

''  Received  from  Mr.  Alexander  Laing,  Official  Assignee  of 
'<  this  estate,  the  sum  of  Two  hundred  pounds  sterling,  being 
"  payment  of  value  set  upon  security  in  above  estate,  as  per 
"  proof,  in  full  of  all  demands,  but  without  prejudice  to  any 
'^  claim  or  set-off  which  he  may  have  "  (a). 

Defendant  refused  to  execute  a  conveyance  to  Plaintiff, 
when  tendered  to  him  for  the  purpose,  and  on  the  15th  April, 
1861,  commenced  an  action  of  ejectment,  for  recovery  of  the 
possession  of  the  mortgaged  premises.  Plaintiff,  thereupon, 
filed  this  Bill,  praying  for  a  proper  conveyance  of  the  premises 
and  that  Defendant  might  be  restrained  from  proceeding  with 
the  action  of  ejectment;  and  an  Injunction  in  these  terms 
was  obtained. 


Jrfftmeni.        Mr.  J.  W,  Stephen,  for  the  Plaintiff.— The  Official  Assignee 
had  the  right  to  elect  whether  he  would  take  the  property  at 


(r)  Vide  5  Vic,  No.  17,  b.  89. 
(«)  The  words  in    itaUcs   dis* 
tingiuflh  those  which  are  written 


in    the   receipt    given,    the   re- 
mainder being  a  printed  form. 
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the  Talve  put  upon  it  by  the  creditor,  and,  haying  so  elected,        18^. 
the  creditor  cannot  now  refdse  to  assign  the  security.     The 
Pkmtiff  u  also  in  the  position  of  a  purchaser  seeking  specific 
perfonnance,  haying  paid  his  purchase-money,  and  obtained  a 
leceipt  for  it.  ArifumeiU 


Mr.  Ahraham  and  Mr.  Bunnyj  for  the  Defendant. — ^The 
time  at  which  the  0£Gicial  Assignee  might  exercise  his  option 
under  the  Act  neyer  arriyed.  [Molesworih^  J. — ^The  Act 
Mems  to  contemplate  two  affidayits — ^first,  an  approximate 
•ffidayit ;  and  then,  in  the  case  of  a  dispute,  a  more  definite 
and  aocorate  affidayit.]  Here  there  was  no  second  affidayit, 
and  the  Assignee  cannot  £eJ1  back  upon  the  original  one : 
tile  Plaintiff  cannot,  therefore,  daim  under  the  Act.  Nor  can 
be  daim  as  a  purchaser ;  for  payment  of  the  purchase-money 
bj  itself  does  not  amount  to  such  part  performance  as  to  take 
tiie  case  out  of  the  Statute  of  Frauds ;  and  the  receipt  here  is 
not  a  sufficient  contract  in  writing  within  that  Statute.  Cad- 
dick  V.  Skidmore  (t). 

Mr.  J,  W.  Stephen^  in  reply. 


Mr.  Jcsncs  Molbswobth  (after  stating  the  facts  as  they 
■ppev  aboye) : — 

The  Plaintiff's  case  by  his  bill  is,  under  the  39th  section  of 
tile  Act  5  Ftc,  No.  17,  that  when  his  affidayit  of  debt  and 
nhiation  of  security  was  filed,  and  proof  made,  he  was  entitled 
vithin  a  reasonable  time  to  elect  to  take  the  mortgaged  pro- 
perty at  the  price  of  £200  yaluation  ;  that  he  did  so  elect,  paid 
the  £200,  and  is  entitled  to  a  conyeyance  of  it.  That  section 
wems  to  contemplate  as  to  estates  large  enough  for  regular 
proceeding  two  affidayits  of  a  creditor — ^the  first  giying  him 
rights  of  interlocutory  interference  ;  the  second  fixing  the 
limit  of  his  proof  as  to  diyidend,  and  subjecting  him  to  the 


JudgmetU. 


(0  2  De  Q.  &  J.,  52. 
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1861.  election  of  the  Assignee  to  take  the  security  at  the  Talnation. 
The  Plaintiff^s  Counsel  insist,  that,  this  case  haying  been  so 
small  as  to  come  under  the  34th  section,  the  parties  might  at 
once  arrive  at  the  position  of  the  second  affidavit,  in  which  I 
Judgment,  am  inclined  to  concur ;  but  I  think,  in  accordance  with  the 
case  made  by  the  answer,  that  any  affidavit  to  give  a  right  to 
election  must  have  been  preceded  by  a  dispute  as  to  the  value, 
or  the  creditor  must  have  been  brought  to  understand  that  he 
was  valuing  at  the  risk  of  having  his  valuation  adopted  by  the 
Assignee.  Here  there  is  no  evidence  of  any  such  dispute  or 
understanding. 


The  Plaintiff^s  Counsel  has  put  the  case  as  a  bargain 
between  the  Defendant  and  Plaintiff;  that  if  the  Defendant 
would  value  at  £200,  so  as  to  give  the  Plaintiff  the  profit  of 
a  per-centage  on  the  excess  if  he  sold,  or  the  option  of  elec- 
tion, he  would  take  the  trouble  of  attempting  a  sale.  Such 
a  bargain,  if  proved  in  evidence,  I  would  consider  not  enforce- 
able, as  contrary  to  the  policy  of  the  Act. 

But  the  Plaintiff's  Counsel  has  relied  principally  on  a  case, 
not  specifically  made  by  the  bill,  of  payment  of  the  £200  by 
the  Plaintiff  to  the  Defendant,  and  a  receipt  for  it  given  by 
the  Defendant,  constituting  with  the  affidavit  a  contract  valid 
under  the  Statute  of  Frauds.  There  is  some  conflict  of 
evidence  as  to  whether  the  Plaintiff  renounced  all  intention  of 
taking  the  farm  at  £200,  some  conflict  of  argument  as  to  the 
length  of  time  he  had  to  make  an  election,  if  entitled  to  do 
so  at  all.  In  fact,  he  sold  the  farm  for  £300,  then  elected 
to  purchase  at  £200,  paid  the  defendant  £200,  and  took 
a  receipt  from  him  on  a  form,  as  printed,  intended  for 
other  purposes  (v).  I  have  not  considered  the  subject  as  I 
should  if  my  decision  depended  upon  it ;  but  I  think  the  receipt 
(if  the  signature  to  it  were  properly  obtained)  coupled  with 
the  affidavit,  would  form  a  valid  contract,  under  the  Statute 


(t?)  Vide  receipt,  supra. 
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of  Fnndsy  enforceable,  altbongh  the  right  to  elect  in  itself  1861. 
mi^t  not  be.  When  I  look  to  the  evidence,  I  find  that  the 
Plaintiff  had  a  dispute  with  the  Defendant's  Solicitor  as  to 
his  right  to  elect.  There  is  some  discrepancy  as  to  the  details 
of  that  dispute.  A  clerk  of  the  Plaintiff  called  upon  the  Judgment, 
Defendant's  Solicitor,  and  tendered  him  £200,  which  he 
definitely  refdsed.  He  then  went  to  the  Defendant's  residence, 
saw  his  wife,  found  that  the  Defendant  was  at  a  farming 
exhibition,  went  there  in  the  afternoon  to  him,  totally  ignorant 
of  the  Plaintiff's  claim  to  elect,  and — ^without  disclosing  to  him 
the  fact  of  the  previous  dispute,  with  tender  to  and  refusal  by 
his  (the  Defendant's)  Solicitor — ^he  (the  clerk),  according  to 
his  own  account,  said  to  Defendant,  '^  I  have  come  from 
Mr.  Lodng  to  pay  you  the  amount  you  value  your  security 
at"  Defendant  answered,  "  I  would  prefer  to  see  my 
Solicitor."  Defendant,  according  to  the  same  clerk's  evi- 
dence, then  went  to  his  Solicitor's  office,  came  out,  and  said 
he  could  not  see  him,  but  saw  no  objection  to  take  the 
numey ;  and  then  he  took  the  money  and  signed  the  receipt. 
The  Defendant  further  states,  as  to  this  conversation,  that 
the  clerk  told  him  that  taking  the  money  would  not  inter- 
fere with  any  future  claim;  that  the  money  was  sent  to 
him  by  Mr.  Lcnng^  to  save  him  paying  the  agent's  com- 
mission ;  that  the  clerk  also  said  to  him,  ''  This  is  what 
the  property  is  valued  at — you  must  receive  it";  that  he 
himself  said,  ''  It  is  a  matter  I  do  not  understand ;  I  sup- 
pose it  won't  interfere  with  any  further  claim?"  and  the 
dak  said,  '^  No."  This  payment  would  have  its  due  opera- 
tion if  the  Plaintiff  were  entitled  to  elect  and  Defendant  bound 
to  tike  the  money ;  but  treating  the  Plaintiff  as  not  entitled 
to  elect,  I  do  not  think  that  the  acceptance  of  the  money  and 
the  signature  of  the  receipt  by  the  Defendant,  under  the  above 
dremnstances,  constituted  a  contract  which  a  Court  of  Equity 
should  enforce ;  for  I  think  that  the  Defendant  did  not  under- 
stand that  taking  the  money  was  a  discharge  of  his  security. 


I  shall  therefore  dismiss  this  Bill,  with  costs. 

VOL.  I. ^SQ.  O 
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1861. 
> — ^..^^  In  rb  DONALD  GRANT,  ah  allsoxd  Lukatic. 

Augfut  22. 
A  Judgment    iyLOTION  by  a  Judgment  Creditor  of  the  aUeged  lusatic, 
Slejred^lraiatic  ^^  ^^®  co-operation  of  the  other  creditors,  and  upon  notice 
moved,  on        to  the  wife  of  the  lunatic,  for  the  issue  of  a  Commission  in 
lunatic's  wife,  ^^  nature  of  a  writ  De  Lunatico  inquirendo,  with  the  view  of 

and  with  the    having  the  estate,  which  was  in  fact  ins^lyent,  administered 

oo-operation  of  ^ 

the  lunatic's     by  the  Court. 

other  ere-  

ditors,  for  a 
Commission  de 

L^m^Mth  j^^  J  ^  Stephen,  for  the  Motion.— The  Debtor,  as  a 
having  the  lunatic,  cannot  voluntarily  sequestrate  his  estate ;  nor  can  it 
administered  be  sequestrated  adversely,  inasmuch  as  a  lunatic  cannot  com- 
f  ^  tJT  h«"^t  ^^  *^  *^*  ^^  insolvency.  The  application,  though  usually 
of  all  the  made  by  a  relative  of  the  lunatic,  may  be  made  by  a  creditor. 
Commiflsion  f^^lfi^  0^  Lunacy ,  p.  113;    CoUinson  on  Lunacy ,  p.  377; 

ordered  on       Ex  parte  Lai/tan  (w),  Ex  parte  Tojikin  (a?).  Anonymous  (y). 
condition  of 
the  applicant 

taking  it  at  

his  own 
expense. 


Mr.  Justice  Molbsworth  : — 

This  is  a  very  unusual  application.  The  Court  has  no 
power  to  screen  the  property  from  the  creditors.  If  any  parti- 
cular creditor  thought  fit  to  issue  execution,  I  do  not  know 
that  a  Commission  having  issued  would  authorize  the  Court 
to  protect  the  property  from  that  creditor ;  and  even  when 
the  property  is  given  into  the  hands  of  the  Committee,  the 

Court  cannot  protect  it  from  an  execution. 

Cur.  adv.  VuU, 


His  Honour  subsequently  banded  out  a  Minute  to  the  effect  that  Um 
Commission  might  issue,  on  the  terms  of  the  applicant  taking  it  at 
his  own  expense. 

(»)  6  Ves.,  438.  (x)  3  Ves.  &  B.,  149.  (y)  13  Vea.,  590. 
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JAMIESON  V.  ALLEN.  — . — 

Sept  5, 12. 
LOTION  by  Defendant  to  set  aside  the  Writ  of  Summons  There  can  be 
and  Bill  and  all  subsequent  proceedings,  for  irregularity.     The  J^^'on^the*''^ 

original  writ  of  summons  endorsed  upon  the  bill  was  sealed  sealed  writ  of 

J    ,  ,  ,  summons 

and  signed  by  the  Master  in  Equity ;  but  the  copy  served  upon  endorsed  on 

tiie  Defendant  had  not  the  usual  intimation,  by  the  letters  Jj^^J'^^^^ 

^  LS.*',  that  the  original  was  sealed ;  and  did  not  contain  the  omission 

Hie  name  of  the  Master  m  Equity,  so  as  to  show  that  the  ?ettew^L.S." 

original  had  been  signed  by  him.     Neither  the  original  writ  from  a  served 

of  sommonSy  nor  the  copy,  contained  the  names  or  addresses  writ  does  not 

of  any  of  the  Pkintiffs.  '  ^*»**«  ^^^ 

copy. 

The 

Master's  name 
need  not  be 
Mr.  Buni^f  for  the  motion.  added  to  the 

copy  for 
service  of  the 

Mr  Atkms  for  the  PlaintiflF  contrJi.  "^^  ^^*- 

The  wnt 

Cur.  adv.  Vult  most  contain 

the  name  of 

every 

Plaintiff;  but 

need  not 


Mb.  Jpsticb  Molbsworth  :—  contain  the 

"  place  of 

The  first  objection  here  is,  that  by  the  copy  of  the  writ  of  «  address"  of 

mmmons  which  has  been  served,  it  does  not  appear  that  the  *^®  PJaintiffs. 

^*^  except  where 

writ  itself  is  sealed.     I  have  before  had  occasion  to  decide  they  appear 

that,  in  the  service  of  a  copy  of  a  document  under  seal,  there  ^  ^^^e  the 

oui  be  no  copy  of  the  seal.     It  would  be  a  forgery  to  copy  the  written  Rules 

•eal ;  and  Ido  not  think  that  the  omission  of  the  letters  '^  L.8.,*'  the  schedules 

intimating  that  the  original  is  sealed,  vitiates  the  copy.  ^  ^^^^^ 

xtuies  are 

inconsistent, 
The  next  objection  is,  that  by  the  copy  served,  it  does  not  ^^  ^er^^d 

appear  that  the  writ  was  issued  by  the  Master  in  Equity.     

The  facts  appear  to  be  that  the  original  had  the  signature  of        

the  Master  in  Equity  upon  it,  but  in  the  copy  which  was    «^«^^»««»»'- 
served  the  name  of  the  Master  in  Equity  was  omitted.     I 

c2 
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Judgment, 


find,  by  referring  to  the  schedule  of  forms  given  in  the  Rules 
of  Court,  that  it  is  not  necessary  that  the  name  of  the  Master 
in  Equity  should  be  added  ;  and  therefore  I  do  not  think  that 
objection  can  be  entertained. 

The  third  objection  is,  that  the  writ,  according  to  the  copy 
served,  does  not  set  forth  the  names  of  the  Plaintiffs,  or  the 
places  of  business  of  the  Plaintiffs  or  one  of  them ;  and  in  this 
respect  the  copy  agrees  with  the  writ  itselft  As  to  the  last 
portion  of  the  objection,  I  do  not  think  that  the  Rule  of  Court 
requires  that  the  addresses  of  the  Plaintiffs  or  one  of  them 
should  be  specified,  except  where  they  appear  in  person. 
Here  they  appear  by  Solicitor,  and  the  name  and  address  of 
the  Solicitor  is  suftcient  Passing,  then,  to  the  more  serious 
portion  of  this  objection, — ^that  the  writ  of  summons  does  not 
contain  the  names  of  the  Plaintiffs, — ^we  may  look  over  the 
whole  of  the  back  of  this  bill,  as  served,  without  discovering  the 
names  of  all  the  Plaintiffs.  Bule  3  of  Gap,  v.  is,  "  That  every 
"  writ  of  summons  endorsed  on  a  Bill  in  Equity,  shall  be  in 
'<  the  form  or  to  the  effect  of  that  in  the  schedule  to  these 
'^  Rules  annexed :  it  shall  contain  the  name  of  every  plaintiff  and 
"  defendant."  Now,  when  we  look  at  the  schedule  to  the  Rule, 
we  find  that  it  contains  nothing  of  the  kind.  There  is,  however, 
a  blank  space,  and  perhaps  the  intention  of  the  framer  of  these 
Rules  was  that  that  space  should  be  filled  up  with  the  names 
of  the  plaintiffs  in  full.  In  this  case  there  has  been  no  fiUiug 
up  of  the  names  of  the  Plaintiffs  in  any  way ;  and,  even  if  we 
were  to  take  it  that  there  is  an  inconsistency  between  the  Rules, 
and  the  schedule  attached  to  those  Rules,  it  remains  for  us  to 
say  which  is  to  be  dominant.  I  apprehend,  upon  the  analogy 
of  cases  where  such  questions  have  arisen  under  Acts  of  Par- 
liament, the  schedule  must  be  held  to  be  over-ruled  by  the 
enacting  part  of  the  Rule.  That  principle  will  be  found  laid 
down  in  Ex  parte  Baines  {z),  and  in  recent  cases  in  England 
under  the  '*  Bills  of  Exchange  Act,'*     There  is  also  a  more 


(z)  Cr.  &  Ph.,  81. 
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recent  instance  in  Evans  v.  Evans  (a).     Those  are  all  cases        1861. 

leading  to  the  general  conclusion  I  have  mentioned ;   and  I 

think  mjself  bonnd  to  deal  with  this  case  upon  the  same 

principle  and  to  hold  that  the  hody  of  the  Rules,  requiring 

tilie  insertion  of  the  names  of  the  Plaintiffs,  that  requirement    Judgment, 

18  not  oyer-ruled  hy  the  schedule,  even  assuming  that  the 

schedule  did  direct  their  omission. 


I  beheve  that  the  practice  has  been  almost  uniformly — in 
oonformity  with  the  schedule — ^not  to  insert  the  names  of  the 
plainti£&  in  the  writ  of  summons ;  and,  as  the  Plaintiffs  here 
maj  haye  been  misled  by  the  schedule,  I  think  that  I  should 
not  inflict  upon  them  the  costs  of  this  application.  I  shall 
accordingly  set  aside  the  proceedings,  without  costs. 


WILLIAMSON  V,  COURTNEY 


THE  ST.  KILDA  &  BRIGHTON  RAILWAY  ACTS,  1867  *z,  1861.    September  5, 

12,  23,  26. 


B, 


IT  a  Decree  in  the  above  Suit,  dated  the  2Sth  March,  1861,  Under  a 
certain  land,  the  subject-matter  of  the  suit,  was  directed  to  be  g^^for  ^le  of 

aold,  with  the  approbation  of  the  Master  in  Equity.   A  portion  lands  with  the 

approhation 
of  the  Master,  a  motion  hy  a  Railway  Company,  on  notice  to  all  parties  in  the  suit, 
that  the  Company  might  he  at  liberty  to  lay  proposals  for  purchase  before  the  Master, 
■od  thst  in  ease  the  parties  should  not  agree  as  to  the  compensation,  the  Master  should 
dect  for  the  pasties  to  the  suit  whether  such  compensation  should  be  determined  by  arbi- 
tntioa  or  by  a  jury,  &c,  dismissed  with  costs,  as  unsustained  by  authority  or  principle. 

A  xeeetTer  of  the  Court  having  been  appointed  of  land  the  subject-matter  of  a  suit ; 
t  RailwEy  Company  having  obtained  liberty  from  the  Court,  notwithstanding  the 
•ppoistmeot  of  the  receiver,  "  to  proceed  in  pursuance  of  the  '  Lande  CUnues  Consoli- 
dation Act  1845'  incorporated  in  the  Company's  Act,  to  take  and  occupy  the  land 
Rquired" :  and  such  Company  having  proceeded  to  enter  on  the  land  not  "  in  pur- 
nance"  of  the  requirements  of  the  '*  Lands  Classes  Consolidation  Act" ; 

Seld^  that  a  proceeding  of  this  kind  is  a  contempt  of  Court,  and  the  Court  is 
oitHled  to  enjoin  the  Company  from  continuing  the  contempt. 

A  bond  given  under  the  "  Lands  Clauses  Consolidation  Act  1845,"  s.  85,  by  a  Company 
to  an  owner  of  land  entered  upon  by  the  Company  is  insufficient,  if  it  do  not  define  the  land. 

flndi  a  bond  is  also  insufficient  if  made  jointly  to  parties  having  different  righu. 

(a)  1  Sw.  &  T.,  78. 
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1861.  of  this  land  being  required  by  the  St.  Ejlda  and  Brighton  Rail- 
way Company  for  the  conBtniction  of  their  line,  the  Company 
served  notices  to  that  effect  upon  all  the  parties  to  the  siiit^ 
requiring  them  to  state  the  particulars  of  their  estate  and 
SMemeni,  interest  in  the  property,  and  the  amount  claimed  by  them  in 
respect  thereof! 


Williamson 

V, 
COUBTNXT. 


On  the  Ist  August,  1861,  Mr.  Bunny,  on  behalf  of  the 
.  Company,  obtained  an  Order  that,  notwithstanding  the  appoint- 
ment of  a  receiyer  in  this  suit,  the  Company  should  be  at 
liberty  to  proceed,  in  pursuance  of  the  ''  Lands  ClauseB  Con- 
solidation Act  1845'*  incorporated  in  the  Company's  Acts^  to 
take  and  occupy  the  land  required. 

The  Company  now  moved,  on  notice  to  all  the  parties  in 
the  suit,  that  they  might  be  at  liberty  to  lay  proposals 
before  the  Master  for  the  purchase  and  taking  of  the  land 
required  by  them  ;  and  in  case  the  parties  to  the  suit 
should  not  agree  as  to  the  amount  of  compensation  offered  by 
the  Company,  then  that  the  Master  might  elect  whether  such 
compensation  should  be  ascertained  by  arbitration  or  by  a  jury, 
and  that  the  Company  might  be  at  liberty  to  pay  into  Court 
the  amount  of  such  compensation  when  ascertained. 


Argument,  Mr.  Bunny,  in  support  of  the  motion,  cited  Picard  v, 
Mitchell  (ft),  Tink  v.  Bundle  (c).  In  re  Taylor  (d),  Dinning  v. 
Henderson  (e), 

Mr.  J.  W.  Stq>hen,  for  the  PlaintifGs,  contrtL— The  Railway 
Company  have  no  locus  standi  either  here  or  in  the  Master's 
office.  The  proper  course  is,  for  the  parties  in  the  suit  to  apply 
to  the  Court  for  an  Order  referring  it  to  the  Master  to  put  a 


(b)  12  Beav.,  486. 
(p)  10  Beav.,  818. 


(d)  1  Mac.  &  G.,  210. 

(e)  2  De  G.  &  S.,  486. 
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nlu/i  upon  the  land  required,  and  to  ascertain  what  sum  ought        1861. 

to  be  claimed  for  compensation,  and  to  direct  how  the  com-  „,^*^ — "^^ 

WizjjAMsoir 
peosation  should  be  assessed.     Henniker  v.  Chaffey  (/).  «. 

COUBTNBY. 

Mr.  AtkUu^  for  the  Defendants  Courtney  and  Henty.  Argummti. 

Mr.  Wyattj  for  the  Defendant  Nichola$  Were. 

Cur.  adv.  Vult 


September  12. 
Mb.  JusnCB  MolBSWOBTH  : —  Judgment. 

This  application  is  made  on  behalf  of  the  St.  Kilda  and 
Brixton  Bailway  Company,  who  are  desirous  of  purchasing, 
under  the  provisions  of  the  ''  Lands  Clauses  Consolidation 
Ad,^  some  land,  the  subject-matter  of  this  suit,  for  the 
pnzposes  of  their  railway.  The  ^  Lands  Clauses  Consolida- 
tkm  Act*  contains  no  express  provisions  dealing  with  this 
case  of  a  company  endeavouring  to  acquire  lauds,  the 
mbject-matter  of  a  suit  in  Equity ;  and,  in  the  absence  of 
any  directiona  in  the  Act^  I  see  no  reason  why,  from  the 
fiwi  of  the  pendency  of  a  suit  in  Equity  to  enforce  the  rights 
of  mcmnbrancers,  the  owners  of  the  property  and  other 
psrties  interested  should  be  deprived  of  their  discretion  as  to 
the  dispoaition  of  their  property.  In  Tink  v.  Bundle  the 
parties  interested  in  the  property  were  wards  of  Court.  In 
Pieard  v.  Mitehdly  which  approaches  more  nearly  to  support 
nch  an  Order  as  is  now  asked  for  than  any  other  case  to 
which  I  bave  been  referred,  a  reference  was  made  to  the 
Master  to  report  what  course  would  be  best  for  all  parties 
imder  disability,  but  it  was  only  with  reference  to  their 
interests  that  the  matter  was  referred  to  the  Master.  In 
Ditmmg  v.  Henderson  the  application  was  made,  not  as  to  the 
ttjd'ostment  of  the  price,  but  as  to  bringing  the  money  into 

if)  7Jur.,N.S.,87. 
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COTTBTKIT. 

Judgment, 


Court,  80  that  it  should  be  distributed  with  reference  to  the 
rights  of  the  parties. 

A  Receiyer  has  been  appointed  in  this  cause,  who  is  in 
possession  of  the  lands ;  and  that  rendered  necessary  an  appli- 
cation, abeady  made  on  behalf  of  the  Company,  a|^d  granted, 
that  they  might  be  at  liberty  to  proceed,  notwithstanding  the 
appointment  of  the  Receiver,  and  that  they  should  not  be 
regarded  as  incurring  any  contempt  of  Court  in  proceeding 
under  the  "  Lands  Clauses  Consolidation  Act'*  But  I 
do  not  think  that  either  the  Court  or  the  Receiver  are 
to  be  regarded  as  "  owners "  of  the  property  in  reference 
to  the  language  of  that  Act.  Although  a  Receiver  has  been 
appointed,  the  rights  of  the  owners  of  the  property  are 
not  thereby  suspended,  and  they  are  at  liberty  to  sell  or 
dispose  of  the  property,  subject  only  to  this,  that  persons 
deriving  title  through  them  during  the  progress  of  the  suit, 
take  it  with  all  the  liability  of  lis  pendens  as  to  the  disposi- 
tion which  the  Court  may  make  respecting  the  rights  of  the 
parties.  It  appears  to  me,  therefore,  in  the  absence  of  some 
definite  authority  upon  the  subject,  that  owners  of  property 
and  mortgagees  are  in  no  way,  by  the  fsict  of  the  pendency  of 
a  suit  in  Equity,  deprived  of  their  rights  with  reference  to  the 
adjustment  of  the  price  which  they  are  to  obtain  from  a  Rail- 
way Company  wanting  to  make  use  of  their  land.  That  is,  so 
£ur  as  the  adjustment  of  the  price,  and  the  exercise  of  the 
option  of  having  the  compensation  determined  by  a  jury  or  by 
arbitration,  goes.  Of  course,  the  purchase-money,  when  aac^- 
tained,  must  be  brought  into  Court,  and  be  distributed 
according  to  the  rights  of  the  parties  in  the  suit. 


Cases  might  arise  where  parties  were  abusing  their  rights, 
and  sacrificing  other  parties  by  a  litigious  exercise  of  their 
powers  of  sale,  in  which  the  Court  might  interpose  to  prevent 
that  being  done  which  was  inconsistent  with  the  rights  of  the 
parties  under  the  Decree.  I  do  not,  however,  think  I  have 
before  me  materials  to  enable  me  to  make  such  an  Order  as 
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that  sought  here,  at  the  instance  of  any  party ;  but  certainly  1861. 

there  is  no  precedent  whatever  for  the  alleged  right  of  the  w^^TX^^ 

Railway    Company    to  make  such    an   application    as  the  v. 

imaent.     I  think  this  application  by  the  Company  is  totally  ^^^^""' 

misosiained  by  authority  or  principle;  and  I  therefore  feel  Jud^/meni. 
mj9^  bound  to  refuse  it  with  costs. 


September  23. 

The  Rulway  Company  subsequently  entered  upon  the  knd  Statement, 
m  question,  and  commenced  their  works  upon  it,  without  the 
OQDsent  of  any  of  the  parties  in  the  suit,  and  without  haying 
either  ascertained  the  amount  of  compensation  to  be  paid  for 
tbe  land,  or  deposited  any  money,  or  given  any  bond,  as 
required  by  the  ^Landa  Clauses  Consolidation  Act,** 

On  the   16th   September,  1861,   the  Plaintifib  made  an   . 
ex  parte  application  to  Mr.  Justice  Molesworth  for  an  Injunc- 
tion against   the  Railway  Company,  which   application  was 
refused  ;  but  leave  was  given  to  serve  on  the  Company  short 
Botioe  of  motion  for  an  Injunction. 

Subsequently  to  the  service  of  this  Notice  of  Motion,  the 
Company  paid  into  the  Savings  Bank  £350,  being  the  sum  at 
which  the  Valuator  appointed,  under  the  "  Lands  Clauses  Con- 
solidation Act^  by  the  Justices,  had  valued  the  property 
nqnired  by  the  Company.  At  the  same  time  the  Company 
cwaed  to  be  delivered  to  the  Solicitors  of  the  PlaintiffB  a  bond, 
in  which  all  the  parties  in  the  suit  were  made  joint  obligees, 
eondidoned  to  secure  the  payment  by  the  Company  of  the 
parehase-money  or  compensation  which  might,  under  the  Act^ 
be  determined  to  be  payable  in  respect  of  the  land  taken  by 
the  Company. 

The  Phuntiffii  now  moved,  upon  notice  as  above,  for 
ul  Injanction  '*  to  restrain  the  St.  Eilda  and  Brighton  Bail- 
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Ck>TTBTNBT. 

Statement. 


'<  way  Company,  their  servants,  agents,  contractors,  and  work 
'*  men,  from  occupying,  or  continuing  to  occupy,  any  part  of 
''  the  land  described  in  the  Decree  in  this  suit,  bearing  date, 
*'  dec,  whereby  it  was  ordered  that  a  Receiver  should  be 
^'  appointed  of  the  rents  and  profits  of  such  land,  and  from 
'^  continuing  to  excavate  the  said  land  or  proceeding  with  the 
'^  works  of  the  said  Company  upon  the  same  land  or  any  part 
"  thereof." 


Argumewt,  Mr.  J,  W.  StepheUy  for  the  motion,  cited  Tink  v.  EundU  (^), 
Eanken  v.  East  4r  West  India  Docks,  ^c,  Coy,  (A),  Hodges  on 
Railway Sy  p.  213,  CoU  v.  Geelong  By.  Coy.  (J). 

Mr.  Bunny f  for  the  Company,  contra. — ^The  Company  are  not 
parties  to  this  suit;  and  an  Injunction  cannot  be  gruited 
against  them  without  their  being  made  Defendants  in  a  suit  to 
put  the  right  in  issue.  DanieVs  Chy.  Frac,  1211,  and  cases 
there  cited.  The  Company  have  complied  with  the  require- 
ments of  the  '^ Lands  Clauses  Consolidation  Act"  by  paying 
the  money  into  the  Savings  Bank  and  giving  the  bond 
Under  these  circumstances,  the  court  will  not  grant  an  Iig  unc- 
tion.    Langham  v.  Chreat  Northern  Ry.  Coy.  (k). 

Mr.  J,  W.  Stephen,  in  reply. — A  bond  should  have  been 
given  to  each  of  the  parties.  Here  there  is  but  one  bond  to 
all  the  different  parties  to  the  suit ;  and  that  bond  has  no 
schedule  to  it,  although  a  schedule  is  referred  to  in  the  body 
of  it 


Judgment.      Mr.  JUSTICE  MoLSSWOBTH  : — 

I  feel  that  there  is  great  difficulty  in  this  case,  in  putting  a 
construction  upon  the  ^^  Lands  Clauses  Consolidation  Act"; 
and  the  English  authorities  have  tended  very  little  to  elucidate 

ig)  10  Beav.,  818.  (»  Sup.  Ct.  of  Victoria,  Augart,  1867. 

(A)  12  Beav.,  298.  (k)  5  Ry.  Cm.,  263. 
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liow  partiefl  haying  complicated  rights — as  mortgagees,  incmn-        1861. 
fannoera,  and  so  forth — should  be  dealt  with.    This  is  a  case  of  _  ~"  ^^~' 

^  WlLUiJCSOV 

a  Tcry  complicated  property,  which  adds   to  that  difficulty.  v. 

However,  that  is  an  inconvenience  which  the  Railway  Com-  o^^"^- 

pany  are  subjected  to,  and  they  must  get  through  this  case,  as  Judgmmu 
in  all  others,  as  best  they  can. 


The  question  here  arises  more  particularly  with  reference  to 
this  property,  from  the  circumstance  of  a  Receiver  having  been 
appointed  over  it.  The  Company  wished  to  take  possession 
of  a  part  of  this  land,  and  obtained  an  Order  that  they  should 
be  at  liberty  to  proceed  according  to  law,  as  they  might  be 
adviaed,  notwithstanding  the  appointment  of  the  Receiver. 
Haviog  obtained  that  Order,  they  proceeded  in  a  way  certainly 
not  according  to  law.  They  took  possession  of  the  land  with- 
out attempting  to  comply  with  any  of  the  provisions  of  the 
Act  Since  notice  was  given  of  this  Motion,  they  have  pro- 
ceeded as  to  the  lodgment  of  the  money,  so  far  as  I  can  judge 
at  present,  correctly  to  reform  their  error ;  but  with  respect  to 
the  bond  they  are  certainly  quite  wrong.  The  bond  does  not 
define  the  land  in  respect  of  which  it  is  given.  It  refers  as  to 
the  land  to  a  schedule,  and  there  is  no  schedule  annexed  to  it ; 
80  that  for  the  practical  purpose  of  proceeding  at  law  upon  it, 
the  bond  is  quite  useless.  The  Company  are  also  wrong  in  the 
eoforse  they  have  pursued  in  giving  but  one  bond  to  all  the 
parties  in  the  suit — mixing  them  all  together:  mortgagees, 
ineombrancers,  and  parties  having  every  kind  of  right  are 
made  co-obligees,  and  no  one  of  them  would  have  any  right  to 
ne  upon  the  bond  without  the  consent  of  alL  In  fiict,  having 
got  liberty  to  take  possession  of  the  land  according  to  law,  they 
have  taken  possession  of  it  in  violation  of  aU  law ;  and  my 
preaeat  impression  is^  that  a  proceeding  of  that  kind  is  a 
contonpt  of  Court,  and  that  the  Court  is  entitled  to  ei\join 
them  from  continuing  that  contempt. 


At  the  same  time,  I  think,  on  the  other  hand,  I  should  see 
that,  as  £ur  as  in  me  lies,  the  Company  are  relieved  from  the 
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1861.  difficulties  arising  firom  the  complication  of  the  title  of  these 
WiMiiAicaoN  P*'^^®^'  ^  think,  therefore,  I  may  ^sdrly  call  upon  the  parties 
to  the  suit  to  see  whether  they  cannot  amongst  themselyes 
come  to  some  common  agreement  as  to  the  way  in  which  the 
value  of  the  property  required  by  the  Railway  Company  is  to 
be  ascertained  ;  so  that  they  may  tell  the  Company,  "  We  are 
all  content  to  go  before  a  jury,"  or  "  We  are  all  content  to 
determine  the  value  by  arbitration"  ;  and  in  the  latter  case, 
I  should  say  they  ought  all  to  agree  amongst  themselves  who 
is  to  be  the  Arbitrator  on  their  side.  I  shall,  therefore,  post- 
pone a  definite  decision  on  this  case  until  Thursday  next,  to 
allow  the  Plaintiff  in  the  meantime  to  collect  the  opinions  of 
the  different  parties  in  the  suit.  I  think  the  onus  of  ascer- 
taining whether  the  concurrence  of  all  parties  to  the  course  to 
be  adopted,  can  be  obtained,  lies  upon  the  Plaintiff  as  the 
movers  in  this  matter. 


September  26.  Mr.  J,  W,  Stephen  mentioned  that  the  various  parties  in 
the  sidt  concurred  in  desiring  that  the  compensation  should 
be  determined  by  arbitration  and  had  agreed  upon  the  appoint- 
ment of  an  Arbitrator.  Under  these  circumstances,  he  asked 
that  the  Injunction  might  issue  and  lie  in  the  office  for  a 
certain  time,  to  allow  the  arbitration  to  proceed ;  and  then, 
upon  payment  by  the  Company  within  that  time  of  the  com- 
pensation awarded  by  the  Arbitrators,  the  Injunction  would 
be  allowed  to  iiedl  to  the  ground. 


Mr.  Justice  Moleswarth, — If  I  postpone  Judgment  upon  the 
Motion  for  eight  weeks,  the  whole  thing  may  be  settled  in  the 
meantime. 

Judgment  poatpaned  accordingly. 
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1861. 

TAYLOR  V.  SOUTHWOOD  and  Othebb.  ' — . — 

Sept.  17, 18. 


N  July,  1853,  Plaintiff  and  Defendant  Sauthwood  entered  T.&S., 

into  partnership  as  Quarrymen  and  Contractors,  which  partner-  ^^[^7^^, 

aiiip  WM  diBSolved  on  the  14th  of  August,  1854,  when  it  dissolyed 

partnership, 
was  agreed  between  them  that  all  "  debts  and  monies  dae  and  and  referred 

"  to  be  paid,  should  be  equally  paid,  received,  and  divided,  ^^^^^  ^ 

**  and  all  liabilities  jointly  borne  betwe^i  them."  The 

arbitratoTB 
examined  the 
At  the  time  of  the  dissolution  a  sum  of  £3,408  was  owing  parties,  and 

their  books, 

to  the  finn  by  Mr.  H,  W,  Mortimer,  for  which  eight  Bills  of  and  employed 

Excbange,  id  favour  of  the  firm,  were  accepted  by  him,  and  a^J  ac«>«ntant, 

deposited  in  the  Bank  of  Australasia^  on  the  joint  account  of  balance,  to 

Taghr  and  S<nithu,ood.  Jrt^*did 

not  object. 
The 
Shortly  after  the  dissolution  it  was  agreed  between  Plaintiff  arbitrators 

and  Defendant  Southwood  that  the  accounts  of  the  Partner-  ^^^^  ^^ 

any  award. 

di^  and  all  differences  between  them,  should  be  referred  to  The  partners 
trintiation ;  bat,  in  consequence  of  the  death  of  two  of  the  ^^^ted  with 

AibitratonL  no  award  was  ever  made.  a  hank, 

acceptances  of 
M.,  m  fitvour 
of  the  firm,  for  £3,408.  T.  renewed  M.'a  acceptances,  without  communicating  with  8, 
T.  then  cBscounted  the  whole  acceptances  with  7.,  and  left  the  colony.  S,  assigned 
ht  interert  in  M/s  acceptances  to  P.  /.  sued  M,  on  the  acceptances  when  they  were 
ovedne.  8.  filed  a  bill  against  T.  &  Z,  and  M.  was  restrained  from  paying  to  7. 
BBOR  than  half  of  the  acceptances ;  and  accordingly  M.  paid  half  to  /.,  who  discounted 
for  T^  and  half  to  P.,  the  Assignee  of  8.  T,  was  never  served  with  the  bill  in  this  suit. 
T.  returned  to  the  colony,  and  filed  a  bill  against  8.  and  P.,  praying  an  account  of  the 
pntnerthip  at  its  dissolution,  and  that  if  8.  or  P.  had  received  more  of  the  partnership 
laets  than  was  due  to  8,,  8.  or  P.  should  be  decreed  to  pay,  &c.  In  this  suit  evidence 
vas  given  of  the  bcilance  struck  by  the  accountant  whom  the  arbitrators  employed. 

At  the  hearing,  the  Judge  held  that  T,  was  not  estopped  by  the  Decree  in  the 
pRvious  suit ;  and  that  the  matter  involved  was  one  of  "  simple  account,"  within 
SmU  19  of  Cap.  vi.:  he  therefisre  adjusted  the  account,  and  decreed  in  favour  of  the 
PUatiff,  without  making  a  reference  to  the  Master. 

On  appeal,  Hetd  by  the  m^iority  of  the  Court :  That  Eule  19  of  Cap,  vi.  contem- 
pbtci  the  case  of  an  ordinary  bill  for  account ;  that  to  bring  a  case  within  this  Rule  a 
qwdal  prayer  in  the  bill  is  not  necessary,  though,  if  you  choose  to  do  so,  you  may 
Cnuae  the  pleadings  to  meet  the  case ;  and  that  the  Decree  was  right. 


h  ippealB  it  is  the  practice  in  this  Court  that  the  Appellant  should  begin. 
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1861.  In  June,  1856,  Mortimer' 8  acceptances  were  renewed  by 

^^^^^"^^      Plaintiff,  without  consulting  Southtoood,  and  in  February,  1857, 

V.  Plaintiff  took  from  Mortimer  three  promissory  notes  for  £1,000, 

SoFTHwooD.  £1^204,  aud  £1,204  respectively,  in  Heu  of  such  renewed  bill, 

Statement,    which  promissory  notes  he  discounted  with  Mr.  John  Irving. 

By  an  agreement  in  writing,  dated  26th  August,  1858, 
Defendant  Southwood  assigned  all  his  interest  in  the  above 
debt  of  £3,408  and  the  securities  therefor  to  the  Defendant 
Palmer, 

The  Plaintiff  then  left  the  Colony ;  and  during  his  absence 
the  first  of  Mortimer's  promissory  notes  having  been  dis- 
honoured, Irving  commenced  an  Action  upon  it  against 
Mortimer,  when  Southwood  instituted  a  Suit  in  Equity  against 
Taylor  and  Irving,  and  obtained  an  Injunction  restnuning 
Mortimer  from  paying  more  than  one  moiety  of  the  £1,000  to 
Irving.  The  amount  of  this  bill  was  thereupon  paid  by  Mor- 
timer, one  half  to  Irving,  and  the  other  half  to  Palmer,  as 
Southwood^s  Assignee ;  and  upon  the  second  note  arriving  at 
maturity,  it  was  paid  in  like  manner.  The  third  note  is  still 
unpaid,  and  Defendant  Palmer  recently  commenced  an  Action 
in  the  names  of  Southwood  and  Taylor  against  Mortimer,  to 
recover  payment  thereof 

Upon  Plaintiff's  return  to  the  Colony  he  was  called  upon 
by  Irving  to  pay  to  him  the  amount  of  the  moieties  of  the 
first  two  notes  which  had  been  paid  to  Palmer,  and  also  the 
amount  of  the  third  note  which  had  been  dishonoured,  and 
having  done  this  he  instituted  this  Suit  against  Southwood, 
Palmer,  and  Laing,  the  Ofi&cial  Assignee  of  Southwood,  who 
had  since  become  insolvent. 

The  Bill,  after  stating  the  above  facts,  alleged  that,  upon 
taking  the  accounts  of  the  partnership,  it  would  be  found 
that  Plaintiff  was  entitled  to  the  whole  of  the  above  sum 
of  £3,408,  and  prayed  '^that  an  account  may  be  taken  of 
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"die  partnership  assets  and  liabilities  at  the  time  of   the        1861. 

"dissohtion  and   if  it    shall    be    found    on  taking    snch 

"acoounts  that  the  Defendant  Soutkwood  or  the  Defendant 

**  Palmer  has  received  assets  of  the  said  partnership  more 

"than  shall    be    found  due  to    the  said  Defendant  Sauth-    StatemeiU. 

*^wood  in  respect  of  his  said  share    in    the    said  partner- 

''ship  or  in  the   said  promissory  notes  then  that  the  said 

"Defendant  Soutkwood  or  the  said  Defendant  Palmer  may 

"  be  ordered  to  pay  to  Plaintiff  what  shall  be  found  due  to 

"  him  and  that  all  other  sums  (if  any)  which  may  be  found 

"due  to  the  Plaintiff   may  be   paid    to    him  the  Plaintiff 

"hereby  offering  to  pay  what  (if  anything)  may  be  found  due 

"  from  him  and  that  for  such  purpose  all  necessaiy  directions  and 

"  orders  may  be  given."     The  Bill  also  prayed  for  an  Injunc- 

tira  against  all  the  Defendants  to  restrain  them  from  collecting 

or  recovering  payment  of  the  promissory  note  still  unpaid. 

The  Defendants  Soutkwood  and  Latng  left  the  Suit 
ondefended. 

The  Defendant  Palmer,  by  his  answer,  insisted  that  the 
i^aintiff  was  bound  by  the  decree  in  Soutkwood  v.  Taylor, 
which  had  decided  that  Irving,  as  Assignee  of  the  Plaintiff, 
was  only  entitled  to  a  moiety  of  Mortimer^ a  acceptances ; 
daimed  to  be  entitled  as  Assignee  of  Soutkwood  to  a  moiety 
of  the  third  promissory  note  still  impaid ;  and  stated  that  he 
did  not  claim  to  be  interested  in  the  taking  of  the  partnership 
aecounta. 

At  ^e  taking  of  evidence  before  Mr.  Justice  Barry,  it  was 
proved  that  during  the  proceedings  before  the  Arbitrators 
they,  with  the  consent  of  Taylor  and  Soutkwood,  employed 
Mr.  Bchertson,  an  Accountant,  to  make  out  the  accounts  of 
tiie  firm,  the  partnership  books  being  handed  to  him  for  that 
pozposa  Mr.  Robertson  waa  caUed,  and  produced  au  account, 
sobseqvently  prepared  by  him,  and  dated  the  2drd  April,  1860, 
by  whieh  it  speared  that  a  sum  of  £3,564  Ss.  7  J  J.  was 


I 


32  SUPREME  COURT:   VICTORIA. 

1861.       due  by  the  firai  to  Pl&intiff  in  respect  of  his  share  of  the 
^^     '      assets,  and  that  a  ^um  of  £156  3«.  7  id.  was  due  hj  Defendant 
V.  Southwood  to  the  firm,  after  crediting  him  with  his  share  of 

SouTHwooD.  ^^  assets— -I. «.,  that  Plaintiff  was  entitled  to  the  sum  of 
ataiemewt,  £3,408  due  by  Mortimery  and  to  the  sum  of  £156  3«.  l\d. 
due  by  Defendant  Soutkwood,  The  reception  in  evidence  of 
this  document  of  the  23rd  Apnl,  1860,  was  objected  to  by 
Mr.  J,  W,  Stephen^  (for  the  Defendant  PaZm«r,)  who  contended 
that  the  books  themselves  ought  to  be  produced.  The  docu- 
ment was,  however,  admitted  by  His  Honor,  some  evidence 
having  been  given  of  the  loss  of  the  books  of  account. 

At  the  hearing  on  10th  June,  1861,  before  the  Chief  Justice, 
the  accounts  were,  under  the  19th  Rule  of  Cap.  vi.  of  the 
RuUa  of  Courty  made  up  and  adjusted  by  the  Court ;  the 
Defendant  Palmer  was  decreed  to  pay  to  the  Plaintiff  the  moiety 
of  the  first  two  promissoiy  notes  received  by  him ;  a  perpetual 
Injunction  was  awarded,  restraining  the  Defendant  Palmer 
from  taking  any  proceedings  against  Mortimer  in  respect  of 
the  third  promissory  note  still  unpaid,  and  each  party  was 
ordered  to  abide  his  own  costs. 

The  Defendant  Palmer  now  appealed  from  the  whole  of  this 
decree. 


ArffumetU,        Mr.  Bunnt/y  for  the  Respondent  (the  Plaintiff  below),  sub- 
""^  mitted  that,  as  this  was  an  appeal  from  the  whole  decree,  he 

had  a  right  to  commence. 

Mr.  J,  W.  Stephen  contra,  citing  Laing  v.  Bank  of  Victoria  (/) 
and  Hay  v,  Oreen  (m). 

The  Chief  Justice. — It  has  always  been  the  practice  in  this 
Court  that  the  Appellant  should  begin. 

(0  Sup.  Ct.  Victoria,  Dec.,  1857.      (m)  Sup.  Ct.  Victoria,  Sept.,  186a 
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Mr.  Ahraham  and  Mr.  J,  W,  Stephen  for  the  Appellant. —        1861. 
This  debt  of  Mortimer's  was  taken  out  of  the   partnership     ^^^^ 
assets  at  the  time  of  the  dissolution,  and  this  was  so  decided  t7. 

\fj  the  decree  in  Sauthwaod  v,  Taylor.  That  decree  is  Soitthwood. 
imqnestionablj  binding  npon  Irving ;  and  Taylor,  thongh  not  Arffument  on 
lerred  in  that  suit,  and  therefore  not  bound  by  the  decree  in 
that 'respect,  is  in  such  privity  with  Irving  that  he  is  in 
radity  bound  by  the  proceedings  in  that  suit.  It  was  incon- 
fu^t  with  the  Plaintiff's  case  and  with  the  practice  of  the 
Court  to  make  a  decree  against  the  Defendant  Palmer  with- 
out directing  the  accoimts  of  the  partnership  to  be  taken  by  the 
Master.  There  were  no  materials  before  the  Court  to  enable 
&e  aocoont  to  be  taken  by  the  Court.  Robertson  was  employed 
upon  the  books  in  1855  and  1856,  whereas  the  statement  of 
account  put  in  by  him  is  dated  1860.  This  evidence  was 
improperly  admitted.  The  books  of  account  themselves  should 
hsTc  been  produced.  Lodge  v.  Prichard  (n).  There  is  no 
sufficient  evidence  of  the  books  having  been  lost  to  warrant 
the  admission  of  this  statement  of  account  said  to  have  been 
msdefrom  them.  Hart  v,Hart(o).  The  Defendant  Pa/w^r, 
relying  upon  the  practice  of  the  Court  that  a  decree  would  be 
taken  for  an  account  only,  did  not  go  into  any  evidence  as  to 
the  accounts,  and  the  course  adopted  by  the  Court  at  the 
heating  was  not  within  the  power  of  the  Court,  and  was  a 
inrprise  and  hardship  upon  the  Defendant.  The  ordinary 
course  is  for  the  evidence  to  be  directed  only  to  showing  that 
the  Defendant  is  an  accounting  party.  Hornby  v.  Hunter  (p), 
Law  r.  Hunter  (q),  Walker  v.  Woodward  (r),  Tomlin  v. 
TmsliA  fs),  Brown  v.  De  Tastet  (t).  If  the  course  adopted  here 
is  to  be  upheld,  it  will  be  necessary  in  all  cases  to  go,  previously 
to  the  hearing,  into  the  whole  evidence  as  to  the  accounts 
^ich  would  very  much  protract  the  taking  of  the  evidence. 


(»)  8  De  O.  M.  &  6.,  906.  (r)  1  Rnss.,  107. 

(o)  1  Hare,  1.  («)  1  Hare,  236. 

(p)  1  Run.,  89.  (0  Jac,  284. 
({)  1  Buaa.,  100. 

VOL.  I. ^BQ.  D 
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1861.        Here  tlie  bill  is  not  in  any  way  pointed  to  the  taking  of  the 

^T"^'^*^      acconnts  at  the  hearing. 
Taylob  ° 

V, 

SopTHwoop.  j^^  Bunny,  for  the  Respondent.— The  decree  in  Sauthwood 
Jrffument  on  v.  Taylor  is  not  binding  upon  Taylor ,  having  been  taken  in 
^^  '  his  absence.  The  statement  of  account  was  properly  reoeired, 
inasmuch  as  a  witness  who  has  seen  the  books  may  speak  to 
the  state  of  the  account  without  the  books  being  produced. 
By  the  Sup,  Ct.  Rules  the  Judge  may  take  the  account  at  t^e 
hearing.  Here  the  bill  as  against  Southwood  and  Laing  is 
taken  pro  confeaso,  and  there  is  no  dispute  as  to  the  accounts. 
In  Law  V.  Hunter  and  the  other  cases  cited,  the  account  was 
sought  to  be  taken  in  a  hostile  manner  against  the  accounling 
party,  and  the  Court  refused  to  enter  into  such  accounts  at  the 
hearing.  Here  the  evidence  as  to  the  state  of  the  accounts  is 
clear,  and  is  uncontradicted  by  the  Defendant. 

Mr.  Abraham,  in  reply. 


Judyment  on   Mr.  JUSTICE  MoLESWOKTH  : — 
Appeal, 

I  have  the  misfortune  to  dilBfer  from  the  other  members  of 

the  Court  as  to  one  of  the  points  in  this  case. 

The  first  question  here  is,  whether,  upon  the  transactions  at 
the  conclusion  of  the  partnership  between  Taylor  and  ^oti<A- 
wood,  the  bills  of  exchange  in  question  are  to  be  regarded  as 
their  property  as  tenants  in  common.  If  so,  the  same  princ^le 
must  be  extended  to  every  outstanding  asset  and  liability,  and 
the  agreement  for  dissolution  must  have  had  the  effect  of 
giving  to  each  of  them  a  specific  property  in  a  moiety  of  each 
outstanding  asset.  I  cannot  at  all  arrive  at  any  such  conclu- 
sion. I  think  the  outstanding  assets  were  left  in  the  same 
position  as  they  were  before,  as  partnership  property,  to  be 
subsequently    divided   according  to   partnership  rights,  and 
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aeoording  to  the  result  of  the  accounts  between  the  partners.        1861. 
This  qnestion  came  before  me  on  an  Injunction  motion  in  the      xatlob 
case  of  Soufhwood  v.  Taylovy  when  I  decided,  in  conformity  t^. 

with  the  view  I  now  entertain,  that  those  bills  never  became        

the  absolute  property  of  either  partner,  but  that  they  were  J^^dgment  on 
deposited  with  the  Bank,  so  that  whichever  partner  was  entitled 
to  tibe  balance  on  the  accounts,  would  be  entitled  to  those  bills ; 
and  I  BtiU  remain  of  the  same  opinion. 

The  next  argument  is  that,  whatever  the  rights  of  the  par- 
ties might  have  been,  they  should  be  deemed  to  have  been 
ooodnded  by  the  proceedings  in  Southwood  v.  Taylor^  and 
that  the  decree  in  that  cause  established  the  principle  of 
Ta^hr  and  Southwood  being  tenants  in  common,  equally 
entitled  to  the  proceeds  of  these  bills  of  exchange.  As  to 
that^  Irving  had  not  the  materials  to  enable  him,  in  that  suit, 
to  contest  the  state  of  the  accounts  between  the  partners,  and 
I  do  not  think  that  Taylor ^  returning  to  the  country  after- 
wards, is  to  be  deemed  bound  by  anything  that  took  place  in 
that  suit.  I,  therefore,  think  that  the  Plaintiff,  in  this  suit, 
is  right  in  his  contention  that  these  bills  were  subject  to 
whatever  the  state  of  the  partnership  accounts  might  be,  and 
that  they  continued  down  to  the  filing  of  this  bill  so  subject 
to  that  account. 

The  point  on  which  I  dissent  from  the  decree  pronounced 
in  this  case  is  that,  at  the  hearing  of  this  cause,  the  Court 
arrived  at  a  conclusion,  per  saltern,  that  the  accounts  were 
80  clear  upon  the  evidence  in  the  cause,  that  the  Court  could 
at  once  decide  that  these  bills  were,  in  fact,  Taylor's  property 
as  against  Southwood,  and  that,  therefore.  Palmer,  as 
assignee  of  Southwood,  could  stand  in  no  better  position; 
thos  giving  the  Plaintiff  what  he  never  sought.  All  that  he 
seeks  in  his  bill  is  a  decree  for  an  account,  and  that  is  all  to 
which  I  apprehend  he  is  entitled.  I  think  that  the  Bule 
enabling  the  Court  to  take  the  account  at  the  hearing,  is  only 
intended  to  apply  to  the  case  of  simple  accounts,  where  there 

2d 
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1861.        are  bo  few  items  contested  between  the  parties  that  the  Court 

m  sees  its  way  at  once  to  arrive  at  a  conclusion.     This  is  not  a 

V.  simple  case  at  all,  but  as  it  seems  to  me  the  yery  reverse. 

So  IT  1'  M\yQOP      — ^ 

*  The  Arbitrators  were  never  able  to  arrive  at  a  conclusion,  and 

'^*^^*"*^  ^  *^®  Plaintiflf  himself,  by  renewing  the  bills  of  Mortimer,  by 
securities  to  both  partners,  after  Robertson's  so-called  adjust- 
ment, admitted  that  it  was  doubtful  how  the  balance  would  be. 
I  do  not  think  that  the  Rule  in  question  is  applicable  to  the 
case  of  a  complicated  account,  and  that  the  Judge  is  to  say, 
"  CompUcated  as  the  account  is,  I  see  my  way  so  clearly  as  to 
what  the  result  of  that  account  will  be,  that  I  will  act  upon 
my  view  of  what  the  result  must  be,  and  dfspense  with  any 
further  inquiry."  Therefore,  first  of  all,  I  think,  from  the 
stote  of  the  pleadings  and  evidence,  the  Court  had  not  juris- 
diction, under  the  Rule,  to  arrive  at  any  such  conclusion. 

In  the  next  place,  is  this  evidence  satisfactory  ?  The  whole 
evidence  we  have  as  to  the  accuracy  of  the  accounts  is 
the  accountant's  statement  of  the  inferences  which  he  drew 
from  the  books,  but  without  the  production  of  those  books ; 
corroborated  by  the  evidence  of  the  Plaintiff,  that  he  thinks 
those  results  were  right.  Then  it  is  said  that  this  evidence  is 
not  contradicted.  The  cogency  of  that  argument  will  depend 
upon  whether  the  Defendant,  at  that  stage  of  the  proceedings, 
was  called  upon  to  contradict  it.  If  nothing  could  be  done 
at  the  hearing  but  the  making  of  a  decree  for  an  account,  I 
do  not  see  why  the  Defendant  should  have  gone  into  evidence 
to  contradict  it ;  and  I  think  it  is  pressing  it  too  far  to  say 
that  because  a  Defendant  tolerates,  without  objection,  a  class 
of  evidence  which  he  might  have  objected  to  as  premature 
before  going  into  the  Master's  office,  therefore,  he  is  bound  to 
have  the  case  decided  in  a  way  in  which  he  would  have  a 
right  to  say  he  would  not  have  it  decided. 

I  think,  on  the  whole,  the  Court  is,  by  this  decree,  depart- 
ing from  what  appears  to  me  to  be  a  proper  rule  of  practice,  by 
arriving  at  a  conclusion  at  the  original  hearing ;  and  I  think 
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snch  a  course  will  cause  enormons  inconvenience  as  to  the  details         1861. 
of  Equity  eridence.     If  the  Judge  in  all  cases  has  the  power      xayloe 
to  dispose  of  matters  of  account  at  the  hearing  without  a  «. 

reference  to  the  Master,  how  can  any  objection  be  made  to         

the  parties  giving  evidence  before  the  Court  of  the  details  of  •^**^^'^^  ^* 
the  acconnt ;  because  there  will  be  no  knowing  that  the  Judge 
may  not  thus  dispose  of  the  case  at  the  hearing,  even  though 
such  disposal  is  in  no  way  pointed  at  or  referred  to  in  the 
pleading^. 


Ms.  Justice  Babby  : — 

The  view  I  take  of  this  case  will  render  it  unnecessary  to  go 
at  length  into  any  proceedings  which  were  antecedent  to  the 
immediate  hearing  of  this  Cause. 

This  is  an  appeal  from  the  course  adopted  under  the  19th 
Rale  of  Cap.  vL  of  the  Bules  of  Court  There  are  four 
instinoes  given  in  that  Eule  in  which  the  Court  can  afford  a 
facile  remedium  to  suitors  and  make  a  decree  without  dele- 
gidng  its  functions  to  its  officer.  The  first  is,  where  it  appears 
by  the  pleadings  that  the  account  can  be  adjusted  by  the 
Judge ;  the  second,  where  it  so  appears  by  the  evidence ;  the 
third,  where  it  so  appears  by  any  statement  of  facts  adduced 
at  the  hearing  by  consent ;  and  the  fourth,  where  it  so  appears 
by  affidavit 

In  this  case  I  think  that  the  means  of  adjusting  this  account 
have  been  afforded  in  more  ways  than  one.  The  Defendant 
Stmtktpood  has  allowed  judgment  to  go  by  default :  he  has  become 
macdvent,  and  his  Assignee  has  in  like  manner  declined  to 
litigate  the  question  of  account  If  the  Defendants  had  resisted 
the  acooont,  or  if  it  appeared  on  their  behalf  that  the  state  of 
the  accoonts  at  the  time  of  the  dissolution  was  such  as  to 
introduce  into  them  debateable  items,  I  could  see  the  neces- 
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1861.        sity  for  going  into  the  Master's  office ;  bnt  that  is  not  the  case 

~  '  here.     These  accounts  were  submitted  to  arbitration,  and  both 

V.  Taylor  and  Southwood  attended  that  arbitration,  which  went 

TjTHwooD.  ^^  ^^^  ^  considerable  time.     An  accountant  was  employed 

Judgment  on  by  the  Arbitrators  ;    and  with  the  assistance   of  the   two 

partners,  the  books  were  examined,  and  the  accountant  made 

out  a  balance  sheet,  the  items  of  which  were  not  disputed  at 

the  time  by  Southivood,     In  point  of  £gu$t,  that  accountant 

was  put  precisely  in  the  same  situation  by  the  Arbitrators,  as 

the  Master  would  be  put  in  by  the  Court 

I  can  hardly  understand  the  meaning  of  the  expression 
which  has  been  used,  that  this  bill  is  not  framed  for  the  par- 
pose  of  having  the  account  taken  at  the  hearing.  Is  it  to  be 
contended  that,  in  order  to  bring  a  case  within  the  19th  Bale, 
it  is  necessary  to  hare  a  special  prayer,  something  to  this 
effect: — "And  that  the  said  partnership  may  be  declared 
dissolved,  and  that  an  account  may  be  taken  by  His  Honor 
the  Judge,  who  may  try  the  case,  and  that  His  Honor,  on 
taking  such  accounts,  may  make  such  just  allowances,"  and  bo 
on  7  I  hardly  conceived  that  such  would  have  been  contended. 
If  so,  what  would  the  result  be  7  That  if  one  item  became  the 
subject  of  a  dispute  the  bill  must  be  dismissed,  because  if  it  is 
necessary  to  point  the  prayer  in  such  a  manner  as  to  address 
it  to  the  taking  of  the  account  by  the  Court  itself,  it  would 
be  wrong  to  make  a  decree  sending  it  to  the  Master.  I  am 
of  opinion  that  the  general  prayer  for  an  account  includes  the 
particular  machinery,  upon  the  principle  of  the  maxim  Omne 
majus  continet  in  se  minut,  and  that,  therefore,  it  is  unnecessary 
to  pray  specifically  that  the  account  may  be  taken  by  the 
Court  itself. 

Another  objection  which  has  been  taken  is,  that  the 
course  adopted  in  this  case,  if  upheld,  may  tend  to  the 
inconvenience  of  flooding  the  Court  with  evidence  of  an 
irregular  description.  According  to  the  view  I  take  of 
the  matter,  I  most  emphatically  protest  against  any  conclu- 
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don  of  that  kind  being  draTra  from  my  juflgment.      The  1861. 

doctrine  which  has  hitherto  been  followed  invariably,  Ib  the  j-T'JL^ 

one  I  am  prepared  to  uphold,  and  I  would  not  allow  evidence  v. 

of  dispnted  items  of  account  to  be  admitted  in  any  case.  ^thwood. 

The  usual  instances  in  which  the  Court  acts  upon  the  19th  Jvdffment  an 

Appeal, 

Bale  are  those  of  a  foreclosure  suit,  or  a  suit  to  redeem,  or 
any  matter  of  that  description,  in  which  the  principal  sum  and 
Ihe  amount  of  interest  due,  appear  capable  of  computation  at  a 
(^anoe.  It  is  not,  however,  because  there  are  many  items  in  an 
aoooont  that  that  account  is  necessarily  complicated,  or  that 
lokly  because  the  transactions  between  the  Plaintiff  and  the 
Defendant  may  "have  been  various,  and  the  accounts  voluminous* 
the  Judge  should  have  his  hands  tied,  and  be  compelled  to 
drive  the  litigants  out  of  Court  to  the  Master.  If,  however, 
it  should  appear  that  there  was  likely  to  be  a  dispute  upon 
any  of  the  items  of  which  the  account  was  composed,  there  the 
Judge  would  stop  the  evidence  upon  such  contention,  because 
the  Court  does  not  usually  take  upon  itself  any  such  laborious 
fimetioa  which  more  properly  it  delegates  to  the  Master.  If 
you  ask  the  Judgment  of  the  Court  at  once  in  a  matter  of  this 
kindf  you  must  make  a  simple  account  of  undisputed  items. 
The  Court  establishes  the  principle  upon  which  the  account  is 
to  be  taken,  and,  if  the  amount  be  admitted,  or  capable  of 
I  being  ascertained  without  protracted  contest,  will  declare  the 

I  amoont  due,  and  direct  to  whom  it  is  to  be  paid.     But  if  any 

of  the  items  should  be  disputed,  the  Court  will  stop  there 
and  not  allow  you  to  raise  an  issue  upon,  and  call  witnesses  to 
dispute  each  item  of  the  account.  You  must  then  go  to  the 
Master  and  adjust  the  detail  before  him. 

i  This  appears  to  me  to  be  a  case  of  all  others  in  which 

the  Court  might  have  acted  under  the  19th  Rule.  The 
ri^t  of  the  Defendant  Palmer  does  not  depend  upon  this 
account  so  much  as  upon  his  right  to  take  the  assign- 
ment. The  account  between  Taylor  and  Sauthwood  has  been 
investigated  by  an  accountant,  who  examined  their  books, 
■od  mho  has  brought  out  a  balance  as  between  them,  and  there 
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1861.  does  not  app^  to  be  any  doubt  of  its  propriety.     I  conceive, 

"T^^^  however,  that  this  paper  made  out  by  him  ought  not  to  be 

«.  deemed  cyidence  as  an  exhibit.     An  exhibit,  generally  speak- 

UTHWOOD.  .^^^  .g  ^  document  which  either  one  party  to  the  suit,  or  the 

Jttdgment  on  other,  has  signed  or  acknowledged,  or  admitted  in  some  way  or 
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other,  and  which  is  binding  upon  him.  This,  though  called 
and  treated  as  an  exhibit,  is  nothing  more  nor  less  than  a 
memorandum  made  by  the  accoimtant  at  the  time.  It  might 
be  put  into  his  hands  for  the  purpose  of  refreshing  his 
memory,  but  it  is  only  secondary  evidence  after  all.  How- 
ever, it  is  a  transcript  of  the  vivd  voce  evidence  he  did  give, 
inasmuch  as  he  has  sworn  that  its  contents  are  true. 

Here,  then,  a  case  has  been  made  to  satisfy  a  competent 
tribunal  as  to  the  amount  of  the  debt  due ;  the  correctness  of 
the  computation  is  not  questioned ;  the  evidence  of  the  witness 
has  not  been  in  the  slightest  degree  shaken  ;  and  all  the 
materials  before  the  Court  being  sufficient,  I  think  the  Court 
was  justified  in  arriving  at  the  conclusion  which  it  has  formed. 
The  Defendant  Palmer  has  not  shown,  either  in  argument  or 
in  evidence,  that  Southwood  owed  one  sixpence  to  Taylor,  or 
that,  if  they  were  to  go  to  the  Master's  office  from  this  Court, 
and  remain  there  as  long  as  they  were  before  the  Arbitrators, 
one  sixpence  would  be  found  due  from  Southwood  to  Taylor. 

I  therefore  am  of  opinion  that  this  Rule  applies,  that  the 
mode  in  which  the  Plaintiff  has  availed  himself  of  it  is 
permitted  by  the  pleadings,  and  that  this  is  a  case  in  which 
the  appeal  ought  to  be  dismissed. 


The  Chief  Justice  : — 

My  learned  Brothers  concur  in  the  decision  already  pro- 
nounced by  me  in  this  case,  except  upon  one  point,  as  to  the 
applicability  of  the  Rule  of  Court  in  question  to  this  particular 
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case,  and  on  that  point  I  am  so  unfortunate  as*  to  differ  from        1861. 

my  Brother  MolestPorth,     It  is  evident  from  the  frame  of  the      ^T^^^      ' 
«  1     r      .  Tatloe 

Bole  that  it  contemplates  an  ordinary  bill  for  an  account;  «. 

ind  then,  if,  by  one  of  the  three  courses  named  in  the  Eule,  SourawooD. 

jou  show  that  the  account  is  simple,  it  is  open  to  the  Judge  [Judgment  on 

to  take  the  account  at  the  hearing ;  or,  if  you  choose  to  do  so, 

JOU  may  frame  the  pleadings  to  meet  the  case,  which  is  the 

foarth  course  provided  by  the  Rule.     I  think  this  Rule  is 

only  carrying  out  what  the  good  sense  of  the  Judges  in 

England  has  prompted  them  to  do  of  themselves.     If  it  is  to 

be  urged  that  we  are  to  adhere  to  certain  old  forms  which 

bare  degenerated  into  abuses,  then  a  Judge  would  have  no 

power  to  determine  upon  the  suitability  of  a  lease,  or  upon  the 

fitness  of  a  proposed  new  Trustee.     But  such  matters  as  these 

arc  now  disposed  of  by  the  Court,  without  a  reference  to  the 

Master,  both  in  England  and  here.     This  is  contrary  to  all 

practice,  and  an  innovation  which  has  very  properly  been  made 

by  the  Judges  themselves ;  and  it  seems  to  me  that  the  Rule 

aow  in  question,  is  only  still  further,  and  very  properly,  carrying 

oat  that  principle. 

It  has  been  advanced  in  argument  here  that  these  accounts 
were  complicated.  No  doubt,  from  the  length  of  time  which 
has  elapsed,  many  of  the  vouchers  have  been  mislaid ;  and  the 
aocoonts  themselves  being  kept  by  quarrymen,  were  not,  per- 
haps, kept  in  the  most  orthodox  manner.  It  appears  there- 
fore that  these  accounts  were  difficult  of  proof,  but  I  cannot 
from  the  evidence  say  that  they  were  complicated.  The  - 
aeeountant  has  distinctly  sworn  to  a  balance  in  favour  of 
^  present  Plaintiff  Taylor  ;  and  when  that  evidence  was 
taken,  the  other  partner,  Soutkwood,  was  in  Court  and  was 
not  called ;  and  throughout  the  whole  of  the  evidence,  there  is 
Bot  a  single  question  put  in  any  way  questioning  the  accuracy 
of  the  account  furnished  by  the  accountant.  I  think,  under 
these  drcmnatances,  it  would  be  a  wilful  waste  of  money  to 
Tda  it  to  the  Master,  to  do  that  which  the  Court  itself  could 
do  just  as  weQ  as  the  Master. 
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1861.  I  think,  therefore,  that  this  is  a  case  in  which  it  appears, 

in  the  words  of  the  Rule,  that  the  matter  inyolved  is  one  of 
simple  account,  capable  of  being  ascertained  by  the  evidence, 
SouTHwooD.  juagm^cii  as  the  evidence  is  all  one  way.  The  Defendant 
JiidffmenioH  Palmer  has  contended  throughout  that,  as  an  equitable 
assignee  of  a  chose  in  action  of  one  of  two  partners  as  tenants 
in  common,  he  had  a  perfect  right  to  a  moiety  of  these  bills, 
and  the  great  contention  was  that  Taylor  was  bound  by  the 
decision  in  the  case  of  Soutkwood  v,  Taylor.  A  careful 
reading  of  Palmer's  answer  will  show  that  he  never  considered 
the  question  of  account ;  that  it  was  quite  beneath  him ;  and 
that  he  rested  his  case  altogether  upon  the  points  I  have 
named. 

It  has  been  put  very  ingeniously  at  the  Bar  that  the  effect 
of  this  decision  of  the  Court  would  be  fearful  to  contemplate, 
that  accounts  would  be  gone  into  in  extenso  on  both  sides  at 
the  taking  of  evidence  in  the  cause,  and  that  the  taking  of 
evidence  would  be  protracted  to  a  greater  extent  even  than  at 
present ;  but  I  do  not  anticipate  any  such  result. 

I  think  the  facts  of  this  case  are  simply  these.  Two 
quarrymen  entered  into  a  partnership  which  continued  for 
thirteen  months.  A  certain  sum  due  to  them  was  outstand- 
ing, which  could  not  be  got  in,  and  it  was  allowed  to  remain 
out  on  bills  of  exchange.  There  was  no  doubt  as  to  whom  it 
belonged  to,  but  no  formal  declaration  of  the  precise  state  of 
the  accounts  between  the  partners  was  made,  in  consequence 
of  the  loss  of  the  vouchers.  Both  partners  were  present  when 
the  books  were  examined  by  the  accountant,  and  they  certainly 
did  not  dissent  from  the  general  conclusion  drawn  from  those 
books,  and  that  conclusion  was  before  the  Court.  I  do  not, 
therefore,  think  it  is  in  any  way  stretching  the  Rule  of  Court 
to  say  that  this  case  falls  within  it,  and  that  this  is  a  case  in 
which  it  is  competent  to  the  Court  to  decide  without  sending 
it  to  the  Master ;  and  in  so  doing  the  Court  is  not  in  any  way 
arriving  at  a  per  saltern  conclusion.     In  fact,  there  can  be  no 
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nal  doabt  upon  the  mind  of  any  man  who  has  read  the  eyidence        1861. 

€irefiil]j,  as  to  what  the  ultimate  conclusion  must  be  ;  and  if 

that  be  so,  are  we  to  go  through  the  form  of  referring  this  to 

the  Master,  and  hanging  up  the  case  for  twelve,  or  perhaps 

tir^ty-four,  months  ?  Judgment  on 

Appeal. 

The  Appeal  will,  therefore,  be  dismissed,  with  costs. 

Appeal  dismiised  unth  costs. 


Wi 


August  17 ; 
WADDELL  V.  PATTERSON.  sept.  6, 12. 

18,19. 

ILLIAM  WADDELL,  by  his  Will,  dated  8rd  May,  w.  WV^y 

1853,  gave  to  the  Defendants  Patterson  and  Pilmer  aU  his  ,^' igs"^^ 

property,  of  what  nature  or  kind  soever  the  same  might  be,  all  his 

property, 
consisting  of  a 
■qmttiiig  station  and  stock,  to  P.  and  P.,  on  trust,  to  sell  and  invest,  and  to  apply 
the  proceeds  of  the  investments  to  the  maintenance  of  the  Testator's  wife  and  children 
—it  bong  his  will  that  the  whole  of  the  income  should  be  paid  to  his  wife  so  long  as 
«be  ibould  remain  unmarried ;  and  npon  death  or  marriage  of  his  wife,  to  pay  and 
spply  the  proceeds  to  the  maintenance  and  support  of  nis  children  during  their 
Binority,  and,  Ofn  their  coming  of  age,  to  transfer  to  each  her  share. 

The  Testator  died  in  1852.  The  trustees  did  not  sell,  but  continued  the  estate 
ia  the  same  inrestment  of  the  station  till  1861,  when,  under  their  management, 
it  had  increased  in  value  from  ^01,500  to  £12,000.  After  deducting  the  cost  of  pur- 
dttsing  the  pre-emptive  right,  and  the  fee-simple  of  a  portion  of  the  station,  and 
hinMiog  a  house,  the  trusted  had  paid  the  balance  of  the  current  income  to  the  widow, 
aad  she  had  maintained  the  children  out  of  what  was  so  paid  to  her.  The  eldest 
dsnghter,  while  stiU  a  minor,  married;  differences  arose ;  and  the  trustees  refused  to 
continae  the  existing  benefidal  investment. 

The  widow  and  three  unmarried  infants  filed  a  friendly  bill  against  the  trustees, 
the  married  infant  and  her  husband,  praying  a  declaration  that  it  was  for  the  benefit 
of  the  estate  that  the  investment  should  be  continued,  or  if  not  so,  for  a  sale  and 
the  investment  of  the  proceeds  under  the  will. 

The  married  infant  and  her  husband,  in  the  name  of  themselves  and  the  other 
iafrnts,  filed  a  bill  against  the  trustees  and  widow,  charging  the  trustees  with  mis- 
Bsaagement  and  wilful  neglect,  praying  accounts  against  them  with  wilful  default, 
their  lemoval,  and  the  appointment  of  new  trustees,  a  receiver,  manager,  &c. 

A  relereiioe  was  made  to  the  Master  to  report  whether  it  would  be  more  beneficial 
fertheinfimts  that  one  only,  and  if  so  which,  of  the  suits  should  proceed.  The  trustees 
conentiBg  in  the  second  suit  that  enquiries  as  against  them  with  wilful  default  should 
he  Bade  in  the  first  suit,  the  Master  reported  in  favour  of  proceeding  with  the  first 
Hii  only.    At  the  taking  of  evidence  in  that  suit,  the  married  daughter  and  her 
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1861.        upon  trust,  as  soon  as  conveniently  might  be  after  his  decease, 
^!^'     '      to  sell  and  dispose  of  the  same  upon  such  terms,  and  on  such 
V.  credit,  and  on  such  conditions,  as  to  them  might  seem  fit,  and 

Fattebson.  ^  invest  the  proceeds  thereof,  after  payment  thereout  of  all 
Statement  Jus  just  debts  and  funeral  and  testmentary  expenses,  on  such 
securities  as  they  might  deem  fit  and  expedient,  and  to  apply 
the  proceeds  of  such  investments  to  the  maintenance  of  his 
wife  and  children,  it  being  his  will  that  the  whole  of  the 
income  should  be  paid  to  his  wife  so  long  as  she  should  remain 
his  widow  ;  and  upon  the  death  or  marrying  again  of  his  said 
wife,  to  pay  and  apply  the  same  to  the  maintenance  and  sup- 
port of  his  said  children  during  their  minority ;  and  upon  their 
coming  of  age,  then  to  pay  and  transfer  to  each  child  the  share 
to  which  such  child  should  be  entitled  upon  an  equal  distribu- 
tion among  them  of  the  property  thereby  bequeathed,  or  the 
securities  on  which  the  proceeds  thereof  should  from  time  to 
time  be  invested ;  and  appointed  the  Defendants  Patterson  and 
Pilmer  his  Executors. 

The  Testator  died  on  5th  May,  1852,  leaving  his  widow, 
Agnes  Waddell,  and  four  daughters,  Barbara  (since  married  to 
the  Defendant  M^Cormick),  AgneSy  Jane,  and  Isabella,  him 
surviving.  AU  these  children  were  still  infants  at  the  time  of 
the  institution  of  the  two  Suits  hereafter  mentioned. 

The  estate  of  the  Testator  consisted  principally  of  the 
I.Y.U.  Station,  in  the  Western  Port  District,  and  the  stock 


husband  refused,  on  formal  grounds,  to  be  present ;  and  the  evidence  was  taken  in  their 
ahsence. 

At  the  hearing,  the  Judge  refused  to  sanction  any  continuance  of  the  investment  in 
a  squatting  station,  and  to  mak&any  declaration  that  it  would  be  beneficial  to  continue 
such  investment ;  and  declared,  inter  alia,  that  if  the  amount  paid  by  the  trustees  to 
the  widow  did  not  exceed  the  net  annual  value,  after  deductions  for  improvements 
made,  the  trustees  were  to  be  deemed  discharged  in  regard  to  the  amount  paid  to  the 
widow.  This  declaration  was  expressly  made  to  relate  only  to  proceedings  under  this 
decree. 

Seld,  on  appeal  by  all  parties,  that  the  decree  was  right  in  all  these  particulars. 


Except  by  consent,  the  Court  will  not  hear  an  appeal  from  a  decree,  unless  the  decree 
be  drawn  up. 
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thereon,  and  since  his  death  the  station  had  been  carried  on  by        1861. 

the  Trustees  for  the  benefit  of  the  family ;   but  differences     ,Jr^'"^ 

having  arisen  between  the   Defendant  M^Cormick  and   the  «. 

Pat^bssov 
lemamder  of  the  fiunily  as  to  the  management  of  the  station,         

the  Trustees  declined  any  longer  to  carry  it  on,  unless  under    Statemeni, 

the  sanction  of  the  Court,  and  expressed  their  intention  of 

selling  under  the   trust   for  sale  in   the  Will,  unless  such 

sanction  for  its  continuance  was  obtained. 

The  widow  and  unmarried  children  accordingly,  on  the 
30th  January,  1861,  instituted  this  Suit  against  the  Trustees 
and  the  married  daughter  and  her  husband,  for  the  adminis- 
trOion  of  the  Testator's  estate,  and  praying  for  a  declaration 
that  it  was  for  the  benefit  of  the  Plaintiffs  that  the  property 
of  the  Testator  should  be  continued  in  its  then  present  state 
d  inyestment,  and  that  the  business  of  the  station  should  be 
carried  on  as  theretofore,  for  the  benefit  of  the  Plaintifis  and  of 
the  Defendant  Barbara  M^Cormich ;  or,  otherwise,  that  the 
same  might  be  sold,  and  that  the  clear  balance  of  the  estate 
mig^t  be  ascertained  and  invested  for  the  benefit  of  the  persons 
entitled  thereto  under  the  WiU. 

On  the  7th  of  February,  1861,  the  Suit  of  Wadddl  v. 
PUmer  was  instituted  by  M^Cormich,  in  the  names  of  the 
infimt  children  of  the  Testator,  and  of  himself  and  wife,  against 
the  Trustees  and  the  widow,  charging  the  Trustees  with  mis- 
management and  wilful  neglect,  and  praying  for  an  account 
vith  wilful  de&ult  against  them,  and  for  their  removal  and 
the  appointment  of  new  Trustees. 

On  the  15th  May,  1861,  an  Order  was  obtained  referring  it 
to  the  Master  to  enquire  and  report  whether  either,  and  if  so 
vfaich,  of  the  above  mentioned  Suits  ought  to  be  stayed. 

Pending  this  reference  to  the  Master,  this  Suit  was  set  down 
hy  the  Plaintiffs  for  taking  evidence  on  the  19th  June,  1861, 
on  which  day  Mr.  Lawes,  for  the  Defendants  M^Cormick  and 
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1861.  W'ifBy  objected  to  the  evidence  being  proceeded  with  until  the 
Master  had  reported  which  Suit  should  be  stayed.  Tho 
following  is  a  copy  of  Mr.  Justice  Williams's  note  made 
on  the  occasion,  viz.  : — "In  this  case,  prior  to  the  taking 
Statement.  «  of  evidence,  Mr.  Lawes,  on  behalf  of  the  Defendants 
"  M^Gormich  and  Wife^  insisted  that  as  there  was  a  reference 
"  to  the  Master  to  ascertain  whether  this  Suit  or  another 
"  which  had  been  instituted  should  proceed  as  being  most  bene- 
'*  ficial  to  the  infant  Defendants,  such  Order  acted  as  a  stay  of 
''  proceedings,  and  the  evidence  should  not  be  entered  upon 
"  But  Mr.  Abraham  and  Mr.  J.  W.  Stephen  (v)  and  Mr. 
"  Holroyd  {w)  contended  that  Mr.  Lawes  should  have  applied 
"  on  seeing  the  Cause  entered  to  have  it  struck  out ;  and, 
"  that  the  Order  was  not  a  stay  of  proceedings,  citing  Wesiby 
"  V,  Weathy  (x)  ;  and,  furthermore,  that  if  this  case  was  not  to 
"  be  proceeded  with  in  terms  of  the  Master*s  Report,  the  costs 
"  of  the  examination  would  faU  upon  the  shoulders  of  the 
'^  Plaintiff;  and,  furthermore,  that  the  chief  costs  had  been 
*'  incurred,  as  the  witnesses  were  all  in  attendance.  Under 
"  these  circumstances,  I  allowed  the  witnesses  to  be  called, 
'^  and  the  Cause  to  be  proceeded  with."  Mr.  Lawes  there- 
upon withdrew,  and  the  evidence  was  taken  in  the  absence 
of  any  party  representing  the  Defendants  M^Cormick  and 
Wife. 

From  the  evidence,  it  appeared  that  the  station  had  veiy 
considerably  increased  in  value,  and  that  after  the  maintenance 
of  the  family  had  been  provided  for,  3,623  acres  of  land  had 
been  purchased  by  the  Trustees,  and  paid  for  out  of  the  pro- 
ceeds of  the  station,  subject  to  a  mortgage  of  £2,500  now 
outstanding  upon  it. 

On  the  6th  of  July,  1861,  the  Master  made  his  Report  in 
the  Suit  of  Waddell  v.  Pilmer  in  the  following  terms,  viz.  : — 


(v)  For  the  Fhdntiflb.  {x)  6  De  G.  &  S.,  516. 

(«?)  For  the  Trostees  Patterson  and  Pilmer. 
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'*  The  said  John  PiUner  and  Alexander  Patterson^  Trustees  of 
"  the  Will  of  William  Waddell,  deceased,  having  by  their 
*^  Counsel  undertaken  to  consent  on  the  hearing  of  the  Suit 
"  of  Waddell  v.  PattersoHj  to  any  enquiries  and  directions 
"in  the  Decree  to  be  made  therein,  with  a  view  to 
''daeidate  the  accounts,  and  to  ascertain  whether  any,  and 
''if  any  what,  moneys  have  been  lost  to  the  estate  of 
•the  said  WilUam  Waddell  by  or  through  the  wilful 
*'  neglect  or  default  of  the  sai4  John  Pilmer  and  Alexander 
^  PaUerwn,  as  snch  Trustees,  I  do  hereby  certify  that  I  am 
"  of  opinion  that  all  further  proceedings  in  this  Suit  ought 
"to  be  stayed." 

This  Report  having  been  confirmed,  the  Cause  now  came  on 
fiv  hearing. 


1861. 


Statement. 


Mr.  Abraham  and  Mr.  /.  W.  Stephen^  for  the  Plaintifb,  Arfftment. 
Mked : — Firstly — ^For  a  declaration  that  the  carrying  on  of  the 
boaDess  of  the  station  by  the  Trustees  was  for  the  benefit  of 
the  estate  :  Secondly — That  the  following  enquiries  might  be 
directed,  viz.  : — As  to  the  state  of  the  family  and  the  debts  of 
the  estate ;  whether  the  purchases  of  land  had  been  for  the 
henefit  of  the  estate  ;  by  whom  those  purchases  had  been  made, 
and  out  of  what  funds;  in  whose  name  the  Crown  grants  had 
isned ;  the  amount  due  by  the  estate  for  principal  and  inte- 
lert;  and  whether  it  was  for  the  benefit  of  the  estate  to  carry 
(m  the  station  :  and  Thirdly — For  a  reference  to  the  Master  to 
Kttle  a  scheme  for  liquidating  the  debts  out  of  the  proceeds  of 
the  station. 


Mr.  Atkins  for  the  Defendants  M^Connick  and  Wife. — A 
direction,  founded  npon  the  consent  given  in  the  Master's  Office, 
requiring  the  Trustees  to  account  with  wilful  default,  ought  to 
be  inserted  in  the  Decree.  Under  this  Will  the  widow  is  a 
trustee  for  herself  and  children,  and  there  should  therefore  be 
t  reference  to  the  Master  to  ascertain  what  is  proper  to  be 
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1861. 


allowed  for  the  past  mainteiiance  of  the  widow  and  children* 
Page  v.  Way  (y).  If  the  widow  is  to  be  considered  as  entitled 
to  the  whole  income  as  tenant  for  life,  then  the  testator's  pro- 
perty ought  to  have  been  converted  within  a  year  after  his 
death,  and  the  interest  upon  the  amount  realized  have  been  paid 
to  her.  Howe  v.  Lord  Dartmouth  (z),  Morgan  v.  Morgan  (a), 
Fryer  v.  Buttar  (by  That  not  having  been  done,  the 
Trustees  ought  only  to  be  allowed  for  payment  to  the  tenant 
for  life  of  interest,  at  such  a  rate  as  the  Court  may  think 
proper  to  sanction,  upon  the  value  of  the  property  at  a  year 
from  the  Testator's  death.  Meyer  v  Simonsen  (c),  Gibson  v. 
Bott  (d)y  Dimes  v.  Scott  (e),  Mills  v.  Mills  (/).  There  ought> 
therefore,  to  be  enquiries  as  to  the  amount  of  annual  income 
paid  to  the  tenant  for  life  ;  as  to  the  value  of  the  station  a  year 
after  the  testator's  death,  and  what  species  of  security  could 
have  been  obtained  at  that  time,  and  at  what  rate  of  interest 
Such  rate  of  interest  the  tenant  for  life  would  be  entitled  to, 
but  all  received  by  her  beyond  that  she  ought  to  be  called 
upon  to  refund.  Lichfield  t\  Baker  (g),  where  the  Master  of 
the  Rolls  refused  to  make  the  widow  account  for  her  prior 
receipts ;  but  on  appeal,  the  Lord  Chancellor  ordered  her  so  to 
account. 


Mr.  Holroyd  for  the  Trustees. — The  widow  is  entitled  under 
the  will  to  receive  the  whole  income  as  tenant  for  life,  and  the 
Trustees  are  justified  in  having  paid  it  to  her.  Gilbert  v, 
Bennett  (^),  Crockett  v,  Crockett  (J),  Moore  v.  Nicholls  (it). 
The  Trustees  do  not  object  to  the  enquiries  asked  for  by  the 
Plaintiffs ;  and  they  are  willing  to  be  bound  by  the  consent 
given  in  the  Master's  Office.  The  tenant  for  life  does  not  ask 
for  an  account  as  between  the  Trustees  and  herself  and  the 


(y)  3  Beav.,  20. 
(z)  7  VeB.,  137. 

(a)  14  Beav.,  72. 

(b)  8  Sim.,  442. 

(c)  5  De  G.  &  S.,  723. 

(d)  7  Ves.,  89. 


(e)  4  Buss.,  195. 

(f)  7  Sim.,  501. 
(j)  2  Beav.,  481. 
(h)  10  Sim.,  371. 
(J)  2  Phil.,  653. 

(k)  Snp.Ct.yictoTiA,81Aiig.,1869. 
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Defendftnts  WCormick  and  Wife  have  no  interest  in  such  an        1861. 
aeeoimt,  and  no  right  to  ask  for  it.  J^^^^ 

V, 

Mr.  Abraham  in  reply.  Pattebson. 

Cur.  adv.  Vult,     ArgumeiU 


Septembers. 
Ml.  Justice  Molesworth  : —  Judgfnent. 

This  case  relates  to  the  assets  of  Mr.  William  Waddell^ 
dfcetsed,  the  husband  of  the  Plaintiff  Agnes^  and  ^Either  of 
tbe  three  female  in&nt  co-Plaintiffs.  Mr.  WaddelVa  principal 
property  consisted  in  a  squatting  station  and  stock.  He  died 
Xaj5th,  1852,  leaving  the  above  Agnes  his  wife  and  four 
in&nt  daughters,  having  made  his  will  May  3rd,  1852.  By 
thit  will  he  directed  his  Executors  and  Trustees,  the  Defen- 
dints  Messrs.  Patterson  and  Filmer,  as  soon  as  conveniently 
might  be  after  his  decease  to  sell  and  dispose  of  his  property, 
ud  invest  the  proceeds,  after  payment  of  his  debts,  &c.,  on 
iodi  securities  as  they  might  deem  fit,  and  ap|)ly  the  proceeds 
of  such  investment  to  the  maintenance  of  his  wife  and  chil- 
dren, it  being  his  will  that  the  whole  of  the  income  should  be 
psid  to  his  wife  during  widowhood  ;  and  as  to  the  whole  pro- 
perty, on  her  death  or  second  marriage,  upon  certain  trusts  for 
his  children. 

Since  his  death  the  Trustees  have  carried  on  the  station, 
hnkding  over  its  produce  generally  to  the  widow.  She  has 
Bsintained  herself  and  daughters,  living  upon  the  station. 
Hie  Executors  have  purchased  640  acres  under  the  pre- 
empdve  right,  and  about  3,000  acres  more  of  the  station,  as  it 
is  said  to  prevent  them  being  sold  to  others,  and  to  preserve 
them  for  the  family,  and  have  erected  a  house,  I  presume  on 
part  of  the  pre-emptive  purchase.  They  have  effected  these 
objects  partly  with  borrowed  money,  still  unpaid.  It  is 
alleged  that  the  widow  has  not  received  so  much  as  the 
imraal  proceeds  of  the  station,  but  has  allowed  part  of  them 
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to  be  employed  in  these  pnrcliases  and  bnUding.  The  trans- 
actions  of  the  Trastees  appear,  on  the  whole,  to  hare  been 
profitable  for  the  Testator's  estate  generally,  bnt  to  have  been 
carried  on  without  much  regard  to  accountability,  or  distin- 
guishing the  rights  of  the  widow  and  her  children. 

The  eldest  daughter  in  1859  married  Mr.  M^Cormick^  who, 
with  his  wife,  are  Defendants  in  this  Suit.  Mr.  M^Cormich 
seems  to  have  been  dissatisfied  with  the  proceedings  of  the 
widow  and  Trustees ;  and  being  disposed  for  litigation  on  the 
subject,  prepared  a  Bill  on  behalf  of  himself,  his  wife,  and  her 
three  sisters,  against  the  Trustees  and  widow.  That  Bill,  I 
apprehend,  by  mistake,  alleges  that  the  testator  had  real  estate. 
It  makes  yarious  charges  against  the  Trustees — ^that  Patterson 
neglected  the  trust ;  that  Pilmer  lived  at  the  station,  defray- 
ing his  own  expenses,  and  kept  stock  for  his  own  profit  upon 
it ;  purchased  part  of  the  station  with  the  assets,  and  had  it 
conveyed  to  the  widow ;  purchased  other  part  of  the  station 
with  his  own  moneys,  and  fenced  it  in  with  part  of  the  trust 
moneys ;  made  purchases  for  himself,  which,  when  he  found 
unprofitable,  he  treated  as  purchases  for  the  trust  estate ;  sold 
portions  of  the  station  injudiciously  upon  credit,  so  that  the 
purchase-money  was  lost ;  used  part  of  the  station  for  his  own 
sole  use;  that  both  Trustees  mortgaged  the  station,  and 
applied  the  money  borrowed  in  purchasing  land  in  their  own 
names.  That  Bill,  then,  seeks  to  have  these  purchases,  made 
with  the  trust  funds,  declared  to  be  part  of  the  trust  estate ; 
and  prays,  amongst  other  things,  an  account  of  the  per- 
sonal estate  which  the  Trustees  received,  or,  without  wilful 
default,  might  have  received ;  that  the  Trustees  may  not  be 
allowed  any  costs,  charges,  or  expenses  incurred  by  their 
breach  of  trust ;  the  appointment  of  new  Trustees,  Receiver, 
or  Manager;  and  that,  for  these  purposes,  all  necessaiy 
accounts  may  be  taken,  directions  given,  and  enquiries  made. 

The  present  Bill  is  amicable  as  between  the  Trustees  and 
widow.     It  states  that  the  Trustees  purchased  the  lands  as 
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tnistees,  partly  with  borrowed  money ;  that  they  have  found  1861. 
ont  that  they  are  not  authorised  in  carrying  on  the  business  ^7"*^^^^ 
of  the  station,  and  decline  to  carry  it  on  farther,  except  under  _  v. 
the  sanction  of  the  Court ;  that  the  station  is  a  more  beneficial 
inrestment  than  any  other  available,  and  has  greatly  increased  Judgment, 
by  the  management  of  Pilmer,  and  in  consequence  of  the  pur- 
chases; and  the  Plaintiffs  wish  things  to  be  so  continued. 
Has  Bill  prays  accounts  of  the  personal  estate,  and  that  the 
same  may  be  administered  by  this  Court,  and  that  this  Court 
may  dedare  that  the  station  should  be  carried  on,  or,  in 
the  ahematiye,  be  sold.  The  Trustees  answered  this,  admit- 
ting the  purchases  as  Trustees,'  but  alleging  that  Pilmer 
adTsnoed  money  of  his  own  for  one  of  them.  The  Defendants 
MKIarmiek  and  Wife  answer,  saying  that  the  station  is  a 
more  beneficial  inyestment  than  any  other  available  inyest- 
ment,  and  that  they  are  desirous  of  having  the  benefit  of 
the  purchases  so  fieo'  as  beneficial;  but  insisting  that  they 
were  contrary  to  the  Defendants'  duties  as  Trustees;  and 
they  deny  that  Pilmer'a  management  has  been  beneficial,  and 
lay  it  was  such  that  he  should  not  be  allowed  to  continue  to 
manage. 

There  appears  to  have  been  a  race  for  priority  between  these 
two  SmtSy  the  summonses  upon  the  present  Bill  to  have  been 
fint  sealed  but  last  served.  The  struggling  parties  seem  con- 
temporaneously to  have  moved  to  stay  the  suit  of  the  other, 
sad  both  motions  coming  on  together,  it  was,  by  order  in  the 
8oit  institated  by  M^Gomdck,  referred  to  the  Master  to 
inquire  and  report  whether  either  and  which  of  the  said  Suits 
ought  to  be  stayed.  I  apprehend  this  inquiry  should  be 
deemed  as  in  regard  to  the  interests  of  the  three  infant 
Raintiffis.  The  Master  made  a  Beport  under  that  Order, 
stating  that  Pilmer  and  Patterson  had  undertaken  to  consent, 
on  the  hearing  of  this  present  Suit,  to  any  enquiries  and 
directions  in  the  Decree  to  be  made  therein  with  a  view  to 
chiddate  the  accounts  and  to  ascertain  whether  any,  and  if 
any  idiai,  moneys  had  been  lost  to  the  estate  by  or  through 
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1861.  their  wilful  neglect  or  default,  and  therefore  finding  that  all 
proceedings  in  that  Suit  should  be  stayed.  This  Report 
remains  unobjected  to,  and  was  confirmed,  and  seems  to  me 
to  establish  that  it  is  for  the  interest  of  the  infants  that  the 
•'«*^^*"«»^-  Decree  in  this  Suit  should  embrace  other  inquiries  than  as 
Plaintiffs  in  it  they  could  haye  obtained ;  and  the  consent  of 
the  Trustees  to  it  seems  to  me  to  bind  them  to  submit  to  such 
Decree.  But  as  to  both  views — ^the  interest  of  the  infants^ 
and  the  liability  of  the  Trustees — I  do  not  think  this  Decree 
as  to  inquiry  should  go  further  than  such  general  inquiries  as 
should  have  been  directed  in  the  other  Suit  if  the  Plaintifis  in 
it  had  proved  their  case. 


Some  awkwardness  arises  from  what  was  done  in  this 
Cause.  It  was  set  down  for  evidence  pending  the  reference 
to  the  Master,  and  evidence  was  taken  on  behalf  of  the  Plain- 
tiffs, the  Defendants  M^Cormick  and  Wife  protesting  against 
this  as  an  irregularity,  and  withdrawing.  This  evidence  was 
closed  prior  to  the  Report,  I  believe.  The  Defendants  the 
Trustees,  and  the  widow,  now  before  me,  consent  to  the  same 
effect  as  before  the  Master ;  and  my  Decree  is  to  be  taken  as 
based  on  consent  rather  than  anything  else. 

Nobody  has  found  fault  with  the  Trustees  for  carrying  on 
the  station  instead  of  selling  it.  I,  therefore,  do  not  think  it 
is  my  duty  to  direct  it  to  be  sold ;  but  neither  shall  I  direct  it 
to  be  carried  on,  or  assume  the  conduct  of  the  trusts.  I  shall 
add  a  declaration  on  this  subject. 

No  case  was  made  by  either  Bill,  though  I  have  been  much 
pressed  in  argument,  to  charge  the  widow  or  the  Trustees  for 
any  sums  which  she  has  received  out  of  the  station  more  than 
she  would  have  received  by  the  income  of  the  produce  of 
the  station  if  sold,  so  I  shall  direct  no  inquiry  on  that  subject. 


I  shall  incorporate  in  the  Decree  a  consent  of  all  parties 
that  the  several  purchases  of  land,  forming  part  of  the  station, 
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made  by  the  Tnistees,  shall  be  deemed  to  have  been  made  by         1861. 
them  as  Trustees  of  the  Testator's  Will. 


I  shall  direct  the  Master  to  take  an  account  of  the  personal 
otate  of  the  deceased  which  the  Trustees  respectively  received,  Judgment, 
or  without  wilful  neglect  or  default  might  have  received,  and 
of  his  debts,  funeral  and  testamentary  expenses ;  also  of  the 
several  purchases  made  by  the  Trustees  of  portions  of  the 
Testator's  station  in  the  pleadings  mentioned,  the  purchase- 
moneys  thereof,  and  the  sums  remaining  due  on  account  of  the 
purdiase-moneys ;  also  of  the  expenses  incurred  by  the  Trustees 
ID  bmlding  or  other  permanent  improvements  on  the  purchased 
lands ;  also  of  the  produce  of  the  station  which  the  Trustees 
fimn  time  to  time  received  respectively,  or  without  their  wilful 
neglect  or  default  might  have  received ;  and  an  account  of  the 
manner  of  the  application  of  the  said  personal  estate  and  the 
produce  of  the  said  station. 

In  case  the  Master  shall  find  that  the  amount  which  the 
Plaintiff  Agnes  the  elder  received  irom  the  Trustees,  or  was 
pennitted  to  receive  by  them,  did  not  exceed  the  produce  of 
the  station,  I  shall  direct  that  the  Master,  for  the  purposes  of 
this  Decree  only,  regard  the  Trustees  as  discharged  in  regard  to 
the  amount  so  received  by  her.  In  case  the  Master  shall  find 
that  the  said  Agnes  the  elder  has  received  more  than  the 
inoome  of  the  station,  giving  her  credit  for  sums  laid  out  in 
purchases,  or  building,  or  other  permanent  improvements, 
kt  the  Master  inquire  and  report  the  amount  so  received  by 
ber  in  excess.  Let  the  Master,  for  the  purposes  of  this 
isquiTy  only,  regard  the  Plaintiff  Agnes  the  elder  as  entitled 
to  the  clear  annual  proceeds  of  the  station,  over  and  above 
an  interest  and  other  annual  outgoings  thereof,  and  strike  a 
balance,  if  against  her ;  let  the  Master,  also  for  the  purposes 
of  this  inquiry  only,  regarding  the  said  Agnes  the  elder 
entitled  as  aforesaid,  ascertain  the  balance  now  due  from  or 
to  ^  IVnstees  respectively  to  or  from  the  estate  of  the  said 
Testator. 
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1861.  I  shall  give  liberty  to  the  Master  to  report  specially,  or  as 

to  part  only,  of  the  matters  referred  to  him ;  reserve  liberty 
to  all  parties  to  apply  from  time  to  time  for  further  directions 
and  costs ;  and  declare  that  this  Decree  is  without  prejudice 
Judgment,  to  any  question  of  liability,  past  or  future,  in  the  Executors 
and  Trustees  for  carrying  on  instead  of  selling  the  station. 


September  12.  Mr.  Abraham^  for  the  Flaintifirs,  applied  that  a  direction 
might  be  inserted  in  the  decree  for  an  inquiry  whether 
it  was  for  the  benefit  of  the  estate  to  carry  on  the  station ; 
or  otherwise,  that  the  decree  should  direct  a  sale  by  the 
Master. 

Mr.  Justice  Molesworth. — I  am  not  prepared  to  sanction 
the  carrying  on  of  a  station  where  the  testator  directs  it  to  be 
sold.  It  may  be  the  best  thing  for  the  £Banily,  and  unleaa 
somebody  applies  to  me  for  a  sale  I  will  not  direct  one  :  but 
unless  the  will  expressly  sanctions  the  continuance  of  ihe 
station  the  Court  wiU  not  authorise  its  being  carried  on.  The 
Court  of  Chancery,  in  England,  never  sanctions  the  canying 
on  of  a  business  unless  there  is  some  direction  in  the  will  to 
cany  it  on. 

Mr.  J,  W.  Stephen, — In  APMillan  v.  IT  JftYZan,  where  a  Suit 
was  instituted  in  the  Rolls  Court,  in  England,  relatiye  to  the 
property  of  a  large  iroimionger  on  the  gold-fields  in  this  Colony^ 
the  Master  of  the  Rolls,  Sir  John  Romilly^  permitted  the 
business  to  be  carried  on  by  the  Administratrix,  after  a  refe- 
rence to  the  Master  to  inquire  whether  it  would  be  for  the 
benefit  of  the  infants  that  the  business  should  be  carried  on  or 
diBContinued. 

Mr.  Holroydy  for  the  Trustees,  consented  to  a  sale  by  the 
Court. 
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Mr.  AtkinSy  for  the  Defendants,  JSPCarmick  and  TFt^e, 
applied  that  the  decree  might  be  made  without  prejudice  to 
any  fiitare  proceeding?  against  the  tenant  for  life. 

Mr.  Justice  Moleswortk, — ^The  parties  now  wishing  for  a 
sale  I  will  direct  that  the  Master  shall  sell  the  station  and  the 
pmchased  land.  I  think  the  decree,  as  at  present  framed, 
embraces  all  that  Mr.  Atkins  seeks.  I  introduced  the  words — 
^£>r  the  purposes  of  this  decree  only,"  with  that  view.  As 
the  sale  is  now  at  once  to  take  place,  and  as  this  decree  could 
only  be  deemed  to  be  binding  as  to  the  facts  raised  by  the 
pleadingBy  I  will  now  strike  out  altogether  the  last  clause  as  to 
tiie  decree  being  without  prejudice,  and  then  the  words  ^'  for 
the  pmposes  of  this  decree  only"  will  have  the  effect  I  ori- 
ginally intended. 


1861. 
Waddell 

V. 

Pattbebon. 


His  Honor  subsequently  handed  out  the  following  minute 
«f  Decree: — 

"Declare  that  the  seyeral  purchases  of  portions  of  the  station  in  the 
"pleafinga  mentioned  shall  be  deemed  to  have  been  taken  by  the  pnr- 
"  diaten  re^eetirely ,  snhjeet  to  the  trusts  to  which  the  station  was  sub- 
"  jeet»  by  the  will  of  Wm.  Waddell,  in  the  pleadings  mentioned.  Direct 
"that  the  Master  proceed  to  sell  the  said  station,  purchased  lands,  and 

*  the  sfcock  depastnring  thereon,  to  the  highest  and  best  hidder  or 
"hiddoB  that  can  be  had  for  the  same,  snch  station  to  be  managed  as 
''heretofore  in  the  interim  hefore  the  said  sale.  Direct  that  the  Master 
**  take  an  account  of  the  personal  estate  of  the  said  Wm.  Waddell,  at 
"Uietimeof  his  decease,  into  whose  hands  the  same  came,  and  the 
"anoimt  thereof,  which  the  said  PtUtenon  or  Pilmer,  as  his  executors, 
"  reqtectiTely  receired,  or  without  wilAil  neglect  or  default  might  have 
"racciTed,  also  an  account  of  his  debts,  funeral,  and  testamentary 
"cqjeoses,  and  whether  any  and  which  of  his  debts  are  still  due  and 

*  inpaid ;  also,  an  account  of  the  several  purchases  made  of  portions  of 
''the  said  station,  and  the  purchase  money  paid  or  remaining  unpaid 
"thereof,  and  of  the  several  sums  laid  out  in  huilding  or  other  per- 
"aanent  improvements  upon  the  purchased  lands,  also  of  the  produce  of 
"  the  station  and  stock  depasturing  thereon,  which  the  said  executors 
"or  trustees  reipectivelj  from  time  to  time  received,  or  without  wilM 
"  neglect  or  defimlt  might  have  received,  and  also  an  account  of  the 
"Bamer  of  the  application  of  the  said  personal  estate  and  produce  of 
"  the  said  station,  in  which  accounts  all  parties  are  to  have  all  just 
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1861. 

Waddsll 

r. 
Pattebson. 


"allowances.  In  case  the  Master  sball  find  that  the  amoimt  which  the 
"  Plaintiff  Agnes,  the  elder,  received  from,  op  was  permitted  to  receive 
"  by,  the  said  trustees,  from  the  said  station  and  stock,  did  not  exceed 
"  the  reasonable  produce  thereof,  withdrawing  so  much  only  of  the 
"  stock  from  time  to  time  as  is  usual  in  the  management  of  such  sta- 
"  tions,  giving  her  credit  for  all  money  laid  out  in  building  or  other 
"  permanent  improvements  on  the  said  lands,  declare  that  the  Master 
"  shall  regard  the  trustees  as  discharged  from  accountability  as  to  the 
**  amount  so  received  by  her.  This  declaration  to  relate  only  to  pro> 
"  ceedings  under  this  decree.  In  case  the  stud  Master  shall  find  that 
"  the  said  Agnes  the  elder  has  received  more  than  the  reasonable  pro- 
**  duce  of  the  said  station  and  stock  (defined  as  aforesaid)  after  giving 
"her  credit  as  aforesaid,  direct  the  Master  to  inquire  and  r^Kirtthe 
"  amount  so  received  by  her  in  excess,  and  state  a  balance.  Direct  the 
"  Master  also  to  ascertain  the  balances  now  due  frt>m  or  to  the  said 
'trustees  respectively  to  or  from  the  estate  of  the  said  Testator,  Wn. 
*'  W<tddell.  Liberty  to  report  specially  or  partially.  Liberty  to  all 
"  parties  to  apply.     Reserve  further  directions  and  costs." 


iS^^.  18,19. 
Appeal, 


The  Plaintiffs  appealed  from  the  above  Decree.  First — Be- 
cause it  did  not  direct  either  the  canying  on  of  the  station,  or 
a  reference  to  the  Master  to  enquire  whether  the  continuance 
of  the  station  would  be  for  the  benefit  of  the  Plaintifis. 
Secondly, — Because  the  decree  directed  accounts  to  be  taken 
of  the  annual  produce  of  the  station  and  its  application,  which 
were  unnecessary,  there  being  no  question  at  issue  between  the 
Trustees  and  the  Tenant  for  life ;  and.  Thirdly, — Because  the 
declaration  as  to  the  accounts  between  the  Trustees  and  the 
Tenant  for  life  was  limited  to  the  proceedings  under  the 
decree. 


.  The  Defendants,  M^Gonnick  and  Wife,  treating  the  whole 
decree  as  opened  by  the  appeal,  contended  that  special  direc- 
tions ought  to  be  given  that  the  payments  to  be  allowed  to  the 
Tenant  for  life  should  be  limited  to  interest  upon  the  value  of 
the  station  at  the  expiration  of  twelve  months  from  the  death 
of  the  Testator,  and  to  the  interest  received  from  the  subsequent 
investments  made  from  the  proceeds  of  the  station. 
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Upon  tiie  appeal  being  called  on  it  appeared  that  the  decree        1861. 
hid  not  been  drawn  up,  but  that  the  parties  had,  in  the 
MaBtei^s  office,  consented  that  the  decree,  as  drafted,  should, 
for  the  purposes  of  the  appeal,  be  taken  as  the  decree. 


Appeal. 


Mr.  Justice  Barry. — In  England  neither  a  petition  of  appeal, 
nor  for  a  re-hearing,  can  be  presented  whilst  the  decree  is  in 
minutes.  Here  the  Rules  of  Court  provide  "  That  no  mmute 
"  of  decree  shall  be  necessary,  but  the  Master  shall  take  a  note 
"  of  the  Judgment  when  the  same  is  pronotmced  by  the  Court 
**  or  any  Judge,  and  draw  up  such  decree  thereon*'  (1),  There 
maybe  a  Tariation  of  the  decree  during  the  time  it  is  in 
minutes^  or  in  pencil  as  it  is  said. 

The  Chief  Justice, — Regarding  this  as  by  consent,  we  will 
bear  the  appeal ;  but  certainly,  unless  by  consent^  we  cannot 
hear  an  appeal  from  a  decree  unless  it  be  drawn  up. 


Mr.  Abraham  and  Mr.  J,  W.  Stephen  for  the  Appellants 
(P1amtil&  below). 

Mr.  Atkins  for  the  Respondents  Mr.  M*Cormick  and  Wife 
(Defendants  below). 

Mr.  Holroyd  for  the  Trustees. 


Thc  Chief  Justicb  : —  Jud^mmt  on 

Appeal, 

The  ground  of  this  appeal  may  be  limited,  in  my  opinion,        

to  three  heads.  First, — That  the  decree  should  have  directed 
the  tnist  monies  to  remain  on  the  inyestment  of  the  station. 
Secondly, — ^That  the  accounts  should  not  be  limited  to  the 

(Q  Cap.  vi.,  B.  24. 
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1861.  purposes  of  this  suit,  but  should  be  general ;  and  Thirdly, — 
which  is  in  the  nature  of  a  cross-appeal, — That  special  direction 
should  be  given  that  the  payments  to  the  widow,  the  tenant 
for  life,  should  be  limited  only  to  the  value  of  the  station  at 
Judgment  on  the  expiration  of  a  twelve-month  from  the  death  of  the  Tes- 

^^^ '  tator,  and  to  the  income  arising  from  subsequent  investments 
which  have  been  made  from  the  proceeds  of  the  station. 

As  regards  the  first  of  these  grounds,  a  distinction  is  clearly 
to  be  drawn  between  this  Court  holding  the  Trustees  answer- 
able, personally,  as  for  a  breach  of  trust,  for  having  allowed 
the  trust  monies  to  continue  in  the  station,  and  the  Court  now 
expressly  sanctioning  that  continuance  after  this  bill  has 
been  filed.  It  appears  from  the  evidence  that,  under  the 
management  of  the  Trustees,  this  has  been  a  very  beneficial 
investment,  and  it  may  continue  to  be  so;  but  it  may  be 
directly  the  reverse,  and  this  Court  cannot  run  risks,  and  can- 
not allow  the  whole  capital  of  these  children  to  be  embarked 
in  an  undertaking  which  may  or  may  not  be  successful.  If 
the  Court  is  to  sanction  risks  of  this  kind,  I  know  not  at  what 
limit  we  are  to  stop.  The  Court  is  now  asked  whether  it  will 
sanction  a  station  as  a  proper  investment  for  tnist  monies 
where  infants  are  concerned,  and  I  say,  unhesitatingly^  No, 
it  cannot  It  is  urged  that  there  are  no  other  investments 
which  are  suitable.  There  may  be  a  great  deal  of  force  in  that 
argument,  but  although  there  may  be  difficulties  in  obtaining 
investments  here  at  all  like  the  Three-per-cent.  Consols,  still,  I 
think,  suitable  investments  may  be  discovered.  There  are 
mortgages,  and  there  are,  although  open  to  certain  objections. 
Government  debentures,  and  other  securities;  but  even  if 
there  were  no  other  securities,  it  seems  to  me  that  the  Ck>urt 
has  no  option,  and  cannot  sanction  this  precarious  investment 
I  think,  therefore,  that  the  decree  pronounced  in  that  respect 
is  perfectly  right. 

Another  ground  of  objection  on  the  part  of  the  Plaintififs  is, 
that  these  accounts  which  have  been  directed  to  be  taken  are 
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limited  to  this  particalar  snit ;    and  I  confess  that,  having  1861. 

reference  to  the  peculiar  circmnstances  of  this  suit,  I  think  JT""*^"" 

die  Court  has  no  alternative  in  this  matter.     This  bill  is  filed  v. 

by  some  of  the  beneficiaries,  under  the  will,  asking  for  the  "^*°^^' 

sanction  of  the  Court,  to  the  continuance  of  the  investment  Judgment  on 


on  the  station.  Another  cross>bill  is  filed  by  one  of  the  bene- 
ficiaries, charging  the  Trustees  with  mal-practices,  and  pray- 
ing for  their  removal,  and  it  has  been  referred  to  the  Master 
to  inquire  which  of  these  suits  should  be  proceeded  with. 
He  has  reported  that,  provided  certain  accounts  are  directed 
to  be  taken,  the  first  suit  instituted  is  the  most  beneficial  for 
the  infants.  It  is  aUeged  that,  in  that  way,  the  Plaintiff  in 
the  second  suit,  the  husband  of  one  of  the  beneficiaries,  has 
not  had  an  opportunity  of  proving  a  great  deal  which,  it  is 
did,  he  might  prove.  He  has  not  done  so,  and,  according  to 
the  evidence,  it  does  not  appear  that  he  had  an  opportunity  of 
doing  so,  and  the  accounts  must,  therefore,  be  limited  in  the 
way  they  are  by  the  decree,  or  otherwise,  he  woxdd  be  pre- 
jndiced ;  and  he  must  be  left  to  bring  another  suit  if  so 
adrised. 

There  is  a  third  ground  in  the  nature  of  a  cross-appeal 
niged  on  behalf  of  the  husband  of  one  of  the  beneficiaries.  It 
is  alleged  that  in  this  case  the  proper  course  for  the  Trustees 
to  have  pursued  would  have  been  to  have  taken  the  value  of 
tiie  station  at  the  expiration  of  a  year  from  the  Testator's 
death,  and  have  paid  the  tenant  for  life  8  per  cent,  upon  that 
value ;  and  that  as  they  have  not  done  so,  an  express  direction 
oi^t  to  be  inserted  in  the  decree  that  she  is  not  entitled  to 
receive  more  than  that,  and  that  the  payments  of  the  Tnistees, 
to  the  tenant  for^life,  of  all  the  income  of  the  station,  ought  not 
to  be  allowed  to  the  Trustees  in  taking  the  accounts.  To 
cany  out  such  a  direction  it  would  be  necessary,  in  order  to 
do  substantial  and  complete  justice,  to  direct  four  or  five 
tooounts  and  cross-accounts  not  only  between  the  Defendants, 
but  between  the  Plaintiffs,  and  also  between  some  of  the 
FkintifiB  and  some  of  the   Defendants,   because  it  would 


Appeal, 
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1861.  be  an  injustice  to  the  Trustees  to  charge  them  with  these 
payments,  and  to  allow  the  tenant  for  life,  who  had  received 
them,  and  who  is  before  the  Court,  to  go  away  altogether 
scathless. 


Judgment  on 
Appeal. 


It  appears  to  me  that  the  frame  of  both  these  suits  pre- 
cludes the  directing  of  such  accounts  as  that;  and  there 
being  no  case  raised  for  such  accounts,  either  by  the  bill  or 
answer — ^the  point  only  being  raised  at  the  hearing  by  a  very 
ingenious  argument  of  Counsel  at  the  bar — the  Court  would 
be  travelling  out  of  its  proper  course  in  dealing  with  such  a 
question  on  this  bill  and  answer.  I  do  not  at  all  think  that 
pleadings  are  to  be  narrowed  in  their  effect,  and  I  think  the 
prayer  for  general  relief  is  to  comprise  all  that  the  parties  are 
substantially  entitled  to ;  but  there  must  be  some  Umit  to  that, 
and  where  you  go  dehors  that  which  is  the  whole  object  of 
the  suit,  I  think  the  point  ought  to  be  raised  by  the  pleadings 
in  some  way  or  other. 

That,  in  my  opinion,  would  be  a  sufficient  answer  to  this 
ground  of  objection  to  the  decree ;  but,  apart  from  that,  there 
appears  to  me  to  be  a  complete  answer  to  this  application. 
The  Trustees  have  in  their  management  of  the  station  added 
to  the  corpus  very  materially,  and  the  income  from  that  in- 
creased corpus  has  been  given  to  the  widow,  who  is  tenant  for 
life,  for  her  own  benefit  and  that  of  her  children,  who  are, 
themselves,  the  remainder-men ;  and  I  think,  on  that  principle 
alone,  the  present  case  is  altogether  different  from  any  of  the 
cases  cited.  The  whole  proceeds  were  received  by  the  tenant 
for  life,  and  the  remainder-men  and  shared  by  them.  There 
is  no  charge  that  the  tenant  for  life  has  spent  a  farthing  of  it 
upon  herself — ^the  whole  has  been  spent  for  the  benefit  of  the 
children.  Dimes  v,  Scott  is  the  strongest  case  in  favour  of 
the  DefeadBXit  M^Cormicky  but  there,  there  was  an  express  and 
specific  direction  as  to  the  nature  of  the  investment  in  which  the 
trust  monies  were  to  be  placed.  Here,  on  the  contrary,  the 
Trustees  are  given  full  liberty  to  invest  on  any  security  they 
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eoDsider  right,  and  that  affords  a  sufficient  distinction  between        1861. 

that  case  and  the  present.    The  principle  of  all  the  cases  cited 

18  that  the  tenant  for  life  is  not  allowed  to  diminish  the  corpus 

of  the  estate,  or,  in  other  words,  to  advantage  himself  at  the 

expense  of  the  remainderman.     But  here  the  corpus  is  in-  «^««^«*«*^  <w» 

Appeiu, 
creased  from  £1,500  to  £12,000,  and  the  Court  is  now  asked 

to  surcharge   the  Trustees,  who  have  increased  the  corpus 

sbnoat  tenfold,  because  they  have  allowed  the  income  to  go  to 

the  tenant  for  life  and  the  remaindermen  together.     Where, 

however,  the  carpus  has  been  increased  so  materially,  I  think 

it  would  be  harsh  to  go  the  length  of  deciding  that  the  tenant 

for  life  was  not  entitled  to  all  the  profits,  especially  under  the 

drcumstanoes  of  this  case. 

On  these  principles,  therefore,  I  think  this  appeal  has 
fiuled.  The  Trustees  have  succeeded  in  opposing  the  appeal, 
and  are  entitled  to  their  costs  out  of  the  fund.  I  shall  make 
ao  mention  of  costs  as  to  the  other  parties. 


Ma.  JusTicB  Barrt  : — 

I  am  also  of  opinion  that  this  appeal  should  be  dis* 
missed.  The  Appellants,  in  dissenting  from  this  decree, 
hare  first  invoked  the  Court  to  violate  the  primary  duty 
which  devolves  upon  Trustees;  and  they  have  next  invited 
tiie  Court  to  make  a  new  will.  The  Trustees  have  (though 
not  tortionslj  or  maid  fidt)  for  nine  years  disregarded  the 
express  direction  of  their  Testator.  The  Plaintiffs  having 
applied  to  the  Court,  not  only  to  sanction  what  has  been 
done  heretofore,  but  to  permit,  during  an  indefinite  future,  a 
.  continoance  of  this  breach  of  trust,  and  being  disappointed 
at  the  result  of  their  application,  now  actually  complain,  on 
^peal,  that  the  Court  has  refused  to  permit  the  Trustees  to 
continue  to  act  in  violation  of  their  duty.  Independently  of 
the  gross  impropriety  of  disregarding  the  directions  in  the 
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1861.       will,  it  would  be  contrary  to  the  first  principles  npon  which 

'      "      '     the  Court  acts,  were  the  Court  to  allow  the  contmuanoe  of 
Waddell 

o.  this  investment.     The  nature  of  the  property  is  such,  that  it 

Pattsbson.   jg  j^Q^  within  the  ordinary  means  which  the  Court  possesses  for 

Judgment  on  exercising  surveillance  over  it.   The  tenure  is  uncertain,  and  the 

^^*  '      advance  made  in  the  settlement  of  the  country  shows  how  thd 

purchaser  of  land  invades  the  demesne  of  the  Crown  used  for  the 

time  being  by  the  settler.     But  for  the  successful  management 

of  this  property,  which  has  enabled  the  Trustees  to  buy  large 

portions  of  the  soil,  and  thereby  secure  the  adjacent  land  for 

depasturing  purposes,  the  station  would  long  since  have  become 

comparatively  valuless.     The  remnant  undisposed  of,  may  be 

sold  at  any  time,  and  the  use  of  the  land  be  thus  lost  to  the 

present  occupants.      Moreover,    the    Court  cannot  profess 

ignorance   of  the  risks  to  which  personal  property  of  this 

description  is  liable ;  and  must  notice  the  Acts  of  Parliament 

passed  for  its  protection  from  the  effects  of  dangers  to  which 

sheep  and  cattle  are  exposed  by  negligence,  or  want  of  skill 

in  superintendence,  as  well  as  to  the  grave  and  even  fatal 

diseases  to  which,  under  the  most  vigilant  management  they 

are  liable. 

It  has  been  shown  in  argument  that  the  Court  will  not, 
except  in  rare  instances,  allow  Executors  or  Trustees  to  carry 
on  the  trade  of  a  Testator ;  and  although  the  business  in  this 
case  has  been  likened  to  that  of  a  farmer,  to  which,  in  my 
opinion,  it  does  not  present  a  strict  analogy;  and  though 
many  reasons  have  been  advanced  why  it  would  be  to  the 
advantage  of  those  interested  that  it  should  be  continued  ;  it  is 
to  be  borne  in  mind  that  the  Testator  directed  a  sale,  and,  as 
has  already  been  observed,  to  contravene  that  direction  would 
be,  in  fact,  to  make  a  new  will.  These  appear  to  me  reasons 
why  we  should  not  continue  the  violation  of  the  principle ;  and 
it  is  in  opposition  to  all  the  rules  of  this  Court  to  lay  down  a 
general  principle  from  the  accidental  result  of  one  particular 
case.  I  think,  therefore,  the  decree  should  be  upheld,  and  the 
sale  of  this  property  be  affirmed. 
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With  respect  to  the   mode   of  proceeding   to   take   the  1861. 

accoontSy  I  think  the  objection  to  the  decree  is  wrong.     This  t^^^^ITI 

is  in  administration   suit,  with  the   addition  of  the  object  v, 

which  I  have  abreadj  alluded  to  at  large.     The  third  section  ^^^^^^^ 

of  the  prayer  of  the  bill  is  this,  "  That  the  clear  balance  of  JudgmetU  on 

Annual. 

''the  said  estate  may  be  ascertained  and  invested  for  the 
"  benefit  of  the  persons  entitled  thereto  under  the  said  will." 
Kow,  I  cannot  see  how  the  dear  balance  can  be  ascertained 
nntil  the  accounts  inter  se  be  taken.  But  I  think  the  Plain- 
tifis  aie  objecting  irregularly  to  that  portion  of  the  decree 
because  it  is  only  for  the  purpose  of  this  suit  that  that 
iiiqmiy  is  being  made,  and  in  conformity  with  the  prayer  of 
their  own  bill.  It  appears  to  me  that  all  that  the  parties  are 
entitled  to  is  given  by  the  part  of  the  decree  directing  the 
aeooonts  to  be  taken.  The  Plaintiff  says  such  accounts  are 
oimecessary ;  and  the  Defendant  says  they  do  not  go  fa^ 
eaoagh.  In  my  opinion  they  do,  because  they  will  enable  the 
Court  to  see  what  the  ultimate  balance  may  be,  and  that  will 
enable  any  party  to  move  either  in  this  suit,  or  by  some  other 
process,  to  enforce  his  right  on  the  balance  being  struck. 

The  only  remaining  point  is  that  put  forth  by  Mr.  Atkins, 
This  suit  is  to  sanction  what  may  be  called  a  pious  breach  of 
trust  The  Court  does  not  wish  to  censure  the  Trustees,  or 
to  disturb  what  has  been  the  fortunate,  although  irregular, 
management  of  this  estate ;  but  it  refuses  to  allow  the  con- 
tjmiation  of  that  breach  of  trust.  It  will  not,  therefore,  now 
rip  up  what  has  been  done,  and  go  into  the  question  of  the 
nine  of  the  property  a  year  after  the  death  of  the  Testator. 
And,  moreover,  the  Defendant  M'Cormick  having  declared, 
by  his  answer,  that  he  is  quite  content  with  what  has 
happened,  he  cannot  be  permitted  to  abandon  that  position 
and  make  the  altered  case  which  he  now  seeks  to  put 
forward  at  the  Bar.  I  give  no  opinion  whatever,  nor  do 
I  understand  the  Court  to  do  so,  as  to  what  the  rights 
of  this  Defendant  against  the  Trustees  may  be.  They  are 
reserved  for  further  consideration,  not  in  this  suit,  but  elsewhere 
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1861.  if  necessary.  The  accounts  directed  by  the  decree  are  all 
included  in  the  frame  of  the  bill ;  the  present  claim  adyanced 
by  the  Defendant  M^Cormck  is  not  included  in  the  frame  of 
the  bill,  nor  prejudiced  by  the  decree. 


Judgment  an 
Appeal, 


For  these  reasons  I  am  of  opinion  that  the  appeal  should  be 
disallowed. 


Mr.  Justiob  Moles  worth  : — 

The  first  question  here  is,  whether  under  the  trusts  of  t 
will,  directing  property  to  be  converted  and  invested  on  secu- 
rity, this  Court  ought  to  sanction  the  continuance  of  the 
testator^  B  capital  in  a  squatting  station.  I  do  not  think  it 
ought,  for  this  simple  reason  that  a  squatting  station  is  not  a 
security.  It  is  a  speculative  trade,  subject  to  the  vicissitudes  of 
other  trades,  and  to  a  variety  of  diseases  which  may  invade  cat- 
tle and  sheep  and  sweep  away  the  entire  property;  in  addition 
to  which,  a  squatting  station  at  present,  having  regard  to  the 
political  condition  of  this  country,  is  an  investment  of  peculiar 
risk  and  hazard.  Another  reason  why  in  a  case  in  which 
infants  are  interested,  I  should  be  always  peculiarly  unwil- 
ling to  have  property  continued  on  a  squatting  station  is, 
that  this  Court  has  not  the  same  control  over  the  person  to 
whom  such  property  is  entrusted  as  it  has  in  the  case  of 
other  classes  of  property.  It  is  far  more  difficult  to  ascertain 
the  honesty  of  his  dealing,  and  to  detect  misrepresentations  in 
his  accounts.  I  do  not,  therefore,  think  that  the  Court  should 
sanction  the  continuance  of  an  investment  upon  a  squatting 
station,  even  in  the  absence  of  directions  to  the  contrary  in 
the  will ;  but  more  particularly  not  in  this  case,  in  the  face  of 
such  directions. 

The  next  objection  to  the  decree  is,  that  the  accounts  are 
so  directed  that  the  decree  will  not  afford  ultimate  and  per- 
manent protection  to  the  parties.     Although  I  do  not  think 
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that  the  Defendant  M^Gormick  is  entitled   in    this  case  to        isei. 

raise  those  qaestions,  yet    I  do   not   think   he    should   be 

precluded  from  agitating  them  hereafter,  if  he  can  do  so  by 

proper  means.     Ajs  to  the  questions  themselves,  my  present 

impression  is,  that  he  could  not  successfully  agitate  them.     I  Judgment  on 

do  not  think  the  principle  laid  down  in  Dimes  v.  Scott  is      APP^^^- 

i|)plicable  to  this  case,  because  here  the  augmentation  of  the 

iDoome  is  not  purchased  at  the  sacrifice  of  the  corpus.     It  is 

onneoessary,  however,  to  express  any  decided  opinion  upon 

this  point;  for  I  do  not  think  Mr.  M^Cormick  is  entitled  to 

raise  any  such  question  on  the  pleadings  in  either  of  these 

soits. 

The  Master  has  decided  that  this  suit  would  be  most  for 
the  benefit  of  the  infants,  if  extended  to  wilful  default ;  but  if 
it  had  been  suggested  to  him  that  it  would  be  very  beneficial 
to  the  infants  to  have  such  inquiries  as  are  now  asked  for  by 
Mr.  Aikifis^  the  two  next  friends  of  the  infants  would  have 
been  heard,  and  one  of  them  probably  would  have  persuaded 
the  Master — ^he  certainly  would  have  had  no  difficulty  in  per- 
loading  me — ^that  it  was  not  for  their  interest  to  have  any 
BBch  decree ;  that  the  litigation  would  cost  more  than  any 
possible  benefit  that  could  arise  from  its  successful  result. 
If  such  inquiries  were  ordered  in  this  suit,  the  Court  would 
have  no  jurisdiction  to  ^n  the  Defendant  M^Cormick  with  the 
costs,  if  he  failed  in  the  object  of  his  inquiries.  On  the  other 
hand,  if  Mr.  M^Cormick  wishes  to  embark  in  such  litigation, 
to  be  met  with  such  answers  as  he  may  be  met  with,  and  where 
he  would  have  the  full  responsibility  for  costs  if  he  ultimately 
Med,  I  do  not  think  he  should  be  prohibited  from  doing  so. 
I  therefore  think  the  decree  is  right  in  limiting  the  result  of 
the  accounts  to  the  proceedings  under  this  decree. 

Upon  the  whole,  therefore,  I  also  am  of  opinion  that  this 
appeal  should  be  dismissed. 

Appeal  dismissed. 

VOU  I. EQ.  F 
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1861. 
Se^u^f^,7,  LANE  V.  HANNAH. 

12,  20,  23. 


M( 


An  order  of      iyLOTION   to   commit  for  breach  of   Injonction.      The 
pn^rtingas  bill  was  sealed  on  16th  November,  1860.      On    the  29th 

by  consent  at  November  a  rule  nisi  was  made  absolute  for  an  injunction, 
once  to  , 

restrain  restraining  the  Defendants,  their  servants,  agents,  and  work- 

fr^^^"***^     men  from  trespassing  or  encroaching  upon  the  premises  of  the 

and  not  Plaintiffs,  and  from  taking  any  quartz  or  other  material  there- 

a'writ^of    *  from;   and  a  writ  of  injunction  in  these  terms  was  thereupon 


a 


injunction       issued,  bearing  date  the  1st  December,  1860.     The  Defendants 

nndfii*  86&1 

shall  issue,  is    subsequently  demurred  to  the  bill,  and,  upon  argument,  the 

an  injunction   demurrer  was  allowed  with  costs.     The  Plaintiffs  entered  an 

in  itself;  and 

to  base  a  appeal  against  the  order  allowing  the  demurrer ;  but  pending 

H  "no^vrnt^**    the  hearing  of  the  appeal,  an  arrangement  was  made  between 
under  seal       the  parties,  whereby  the  Defendants  consented  to  a  perpetual 

need  issue 

On  injunction,  upon  the  Plaintiffs  abandoning  their  appeal  and 

contempt  of     payinff  the  costs  of  the  demurrer ;  and  by  an  Order  of  the  14th 

such  an  order,  ^  "^     o  i  j 

a  motion  to     March,  1861,  made  upon  motion  of  the  Plaintiffs'  Counsel, 

commit  "  for 

breach  of  the 

injunction  issued  in  this  cause  nndei*  the  seal  of  this  Honorable  Court "  ia  wrong 

in  form ;    but  may  be  amended  by  substituting  for  the  words,  "  injunction  issued 

in  this  cause,  under  the  seal  of  this  Honorable  Court,"  the  words,  "  Order  of  this 

Court." 

PersouB  consenting  to  an  order  of  Court  that  they  shall  not  do  an  act,  will  not  be 
allowed  to  get,  and  retain,  the  profit  of  such  act  when  done  by  their  servants,  and  yet 
escape  liability  to  the  Court  on  the  plea  that  they  gave  no  express  directions  to  do  the 
act. 

The  object  of  the  insertion  in  an  injunction  of  the  words,  "  servants,  agents,  and 
workmen,"  is  to  make  those  persons  personally  liable  to  the  Court ;  and  the  omission 
of  those  words  will  not  diminish  the  responsibility  of  the  principals  for  the  acts  of  their 
servants,  agents,  and  workmen. 

If  A,  having  reason  to  believe  that  B  is  engaged  in  a  fraudulent  mining  encroach- 
ment, under  ground  and  difficult  to  detect,  permits  ^  to  go  so  far  that  the  injury  is 
serious,  but  detection  certain,  A  is  not  by  this  sort  of  acquiescence  disentitled  to  reUef. 

Parties  named  in  an  injunction,  but  not  sen'ed  with  the  notice  of  motion  to  attach 
for  contempt  by  breach,  are  not  entitled  to  appear  to  say  they  have  not  been  served. 

Bill  for  a  mining  encroachment:  Interim  injunction.  Demurrer  to  the  w^hole  bill 
allowed,  and  leave  given  to  amend  bill.  Appeal.  Pending  appeal,  an  order  of  Court, 
by  consent  of  Defendant,  for  a  perpetual  injunction.  Motion  to  attach  for  breach  of 
the  order: 

Held,  on  appeal, — That  for  those  who  chose  to  consent  the  suit  was  still  in  .Court, 
and  that  this  order  by  consent  substantially  withdrew  the  demurrer  and  judgment 
thereon,  and  bound  the  Defendant. 


Haitnah. 
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with  consent  of  Counsel  instracted  bj  Defendants*  Solicitor        1861. 

on  the  record,  it  was  (inter  alia)  ordered  "  that  the  Defendants      "T^CT^ 

"  he  and  thej  are  hereby  perpetuallj  enjoined  and  restrained  v, 

"  from  trespassing  or  encroaching  upon  the  premises  in  the 

"  Plaintiffs^  bill  mentioned  and  referred  to  and  from  entering    Statement. 

**  the  same  and  from  taking  any  quartz  or  other  material  there- 

"  from."     This  Order  of  the  14th  March,  1861,  was  drawn  up 

Qoder  the  signature  of  the  Master  in  Equity,  and  the  seal  of 

the  Master's  office,  and  was  served  upon  all  the  Defendants 

about  the  25th  of  March ;  but  no  writ  of  injunction  under 

the  seal  of   the  Court  was    issued,   except    that    of   the 

Ist  December,  1860. 

The  case  now  came  before  the  Court  upon  the  fol- 
lowing notice  of  motion,  viz. : — **  Take  notice  that  this 
"  Honourable  Court  will  be  moved  on  behalf  of  the  above- 
**  named  Plaintiffs  on,  &c.,  that  the  above-named  Defendants 
"  {naming  them)  do  severally  stand  committed  for  breach  of 
"  the  Injunction  issued  in  this  cause  under  the  seal  of  this 
**  Honorable  Court,  and  bearing  date  the  14th  day  of  March, 
"  1861.'' 

From  the  Plaintiffs'  affidavits  it  appeared  that  about  137 

tons  of  quartz  had  been  removed  from  the  land  of  the  Plaintiffs, 

iod  that  the  manager  for  the  Defendants  had  admitted  the 

encroachment  by  the  Defendants'  employes.     The  Defendants, 

by  their  affidavits,  stated  that  they  were  personally  ignorant 

of  the  encroachment,  that  they  had  given  no  directions  to 

their  workmen  to  encroach,  and  that  the  Order  of  the  14th  of 

March  was  made  without  their  knowledge  or  consent.     It 

farther  appeared  that  the  Defendants  had,  on  the  original 

service  of  the  bill,  instructed  Mr.  M^Dermott,  a  Barrister  at 

BaDaarat,  to  defend  the  suit,  who|  instructed  a  Melbourne 

Solicitor  to  act  for  the  Defendants,  and  caused  the  demurrer  to 

be  delivered.    The  Defendants  now  alleged  that  they  had  given 

no  ins^uctions  to  Mr.  M^Dermoit  or  any  other  person  to 

consent  to  a  perpetual  injunction. 

f2 
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1861. 


Statement. 


The  notice  of  motion  not  having  been  served  upon  two  of 
the  Defendants  (Blake  and  Munday),  the  Plaintiffs  did  not  ask 
for  any  order  as  against  them.  Two  others  of  the  Defendants, 
by  their  affidavits,  stated  that  their  names  were  respectively 
David  Jones  Boss  and  Frantz  George  Henry  Gotliel  Naser^ 
and  not  David  R.  Boss  and  George  Neesser  respectively,  as  set 
out  in  the  bill  and  injunction  order. 


Argument.  Mr.  Abraham  and  Mr.  J.  W.  Stephen,  in  support  of  the 
motion. — First,  as  to  the  alleged  misnomer.  These  two 
Defendants  are  in  their  own  demurrer  called  by  the  names 
given  them  in  the  bill,  and  have  always  appeared  by  those 
names  throughout  the  suit,  and  it  is  too  late  now  to  take 
advantage  of  a  misnomer. — Then,  as  to  the  merits  of  the  case. 
These  Defendants  are  bound  by  the  Order  made  by  consent, 
and  are  liable  for  the  acts  of  their  servants  and  agents,  they 
having  allowed  them  to  commit  a  breach  of  the  Injunc- 
tion. St.  John's  College  v.  Carter  (m).  Maxim  :  Bespondeat 
superior  (n). 

Mr  Bunny,  contra. — Here  there  is  only  an  order  for  an 
Injunction.  The  Plaintiff  is  bound  to  have  the  writ  itself  in 
Court,  when  moving  to  commit  for  a  breach  of  it.  The  Order 
is  not  under  the  seal  of  the  Court,  but  only  under  the  seal  of  the 
Master's  office.  [Molesworth,  J. — The  ordinary  Order  is,  that 
a  writ  of  injunction  do  issue.  Here  the  Order  is  in  its 
language  an  injunction  itself.  It  appearing  upon  the  face  of 
it  to  be  final,  and  not  providing  for  anything  else  being 
issued,  are  not  the  parties  bound  by  that  Order  as  much  as  by 
a  writ  of  injunction  ?]  The  notice  of  motion  is  for  breach  of 
an  injunction,  under  the  seal  of  the  Court,  and  no  such 
injunction  is  now  produced.  This  Order  was  obtained  by 
consent  of  Counsel,  which  is  not  binding  upon  the  parties. 


(m)  4  Myl.  &  Cn,  497.         (»)  Broom's  Maxims,  Srd  ed.,  759. 
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Swinfen  v.  Swinfen  (o).  The  Order  for  an  injunction  having 
been  thos  irregularly  obtained,  the  Court  will  not  commit  the 
Defendants  for  contempt  of  it.  Partington  v.  Booth  (p) ; 
Drewry  r,  Tkacker  (jf).  The  Defendants  are  not  responsible 
for  the  acts  of  their  workmen.  Wdlesley  v.  Lord  Mom- 
ingtofi  (r).  The  Plaintiffs  have  acquiesced,  by  not  having 
Uken  steps  earlier  to  enforce  the  process  of  contempt.  This 
motion  must  be  refused  with  costs  as  to  Blake  and  Mundy^ 
who  have  not  been  served.  Broum  v,  Robertson  (»).  As  to 
Rois  and  Ncesery  there  having  been  only  a  demurrer,  the 
time  never  arrived  at  which  to  take  advantage  of  the  mis- 
nomer. 


1861. 


Aryument, 


Mr.  Abraham,  in  reply, — The  Order  has  the  efficacy  of  an 
injunction,  and  even  in  adverse  cases  is  sufficient.  McNeil  v. 
Garratt  (/).  Here  it  is  an  order  by  consent,  and  cannot  be 
set  aside.  Harrison  v.  Eumsey  (i»).  As  to  the  form  of  the 
notice  of  motion  the  parties  have  not  been  misled  by  it,  and 
tiie  Court  has  the  power  of  amending  it.  The  doctrine  of 
soqoiescence,  though  applicable  in  applying  for  an  injunction, 
is  not  so  in  the  case  of  a  breach  of  an  injunction.  Mills  v. 
CMy  (tr) ;  Dawson  v.  Paver  {x). 

Cur.  adv,  Vult. 


Mb.  Justice  Moles  worth  : — 

In  this  case  an  interim  Injunction  was,  during  the  pro- 
gress of  the  canse,  obtained  to  restrain  the  undermining  of 
the  Plaintiffs'  property  by  the  Defendants.  The  Defendants 
then  filed  a  demurrer  to  the  entire  bill,  which  demurrer 
vas    argued    before    Mr.    Justice    Pohlman    and    allowed. 


September  12. 
Judytnent. 


(o)  2  De  G.  &  J.,  381. 
(f»)  3  Mer.,  148. 
(9)  3  Swans.,  546. 
(r)  11  Bear.,  180. 
(#)  2  PhiL,  173. 


(0  Cr.  &  Ph.,  98. 
(c)  2  Ves.,  488. 
(w)  1  Mer.,  3. 
(x)  5  Hare,  415. 
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1861.  There  was  an  appeal  from  the  order  allowing  the  demurrer ; 
and  the  result  of  that  appeal  being  a  matter  of  considerable 
doubt,  a  compromise  appears  to  have  been  effected,  with  the 
concurrence  of  the  Defendants*  Solicitor  on  the  record,  and  the 
Judgment.  Counsel  engaged  through  that  Solicitor ;  and  upon  that  the 
Order  of  the  14th  of  March,  1861,  which  is  now  sought  to  be 
enforced,  was  pronounced.  The  practical  effect  of  that  Order 
was,  that  it  bound  the  Defendants  not  further  to  encroach  on  the 
Plaintiffs'  land ;  and  the  Defendants  got  their  costs  up  to  that 
time,  and  a  release  from  all  responsibility  for  past  encroach- 
ments, it  being  a  debateable  matter  whether  the  result  of  the 
appeal  then  pending  might  not  be  to  make  them  so  respon- 
sible. This  Order  having  been  thus  obtained,  was,  on  the  25th 
of  March  served  personally  on  the  defendants  with  whom  we 
have  now  to  deal.  It  is  perfectly  distinct  in  its  language,  and 
describes  the  arrangement  as  being  made  by  consent  of  the 
Defendants*  Counsel  by  name.  It  required  no  lawyer  to  under- 
stand it,  and  was  perfectly  clear  and  intelligible  on  the  face  of 
it ;  and  that  Order  having  been  served  on  the  Defendants,  and 
not  having  been  questioned  at  the  time,  am  I  now  to  hold  it 
inoperative  from  any  doubt  of  the  authority  of  the  gentle- 
man who  entered  into  the  arrangement?  The  defendants 
have  taken  all  the  benefit  of  the  compromise  effected  by  their 
Solicitor,  and  I  do  not  think  they  are  now  at  liberty  to  repu- 
diate his  authority  to  enter  into  that  compromise  aftier  having 
taken  the  benefit  of  it. 


The  present  motion  is  for  an  attachment  against  the 
Defendants  for  a  breach  of  that  part  of  the  Order  of  the  14tli 
of  March  which  restrained  them  from  trespassing  by  under- 
mining the  Plaintiffs'  land ;  and  there  is  no  doubt,  in  point  of 
fact,  that  contractors  (by  which  term,  I  presume,  is  meant 
labourers  paid  according  to  the  quantity  of  stuff  raised)  under 
the  defendants,  acting  under  the  direction  of  Mr.  Angrove,  the 
Defendants'  manager,  in  the  interval  between  the  18th  of 
July  and  the  12  th  of  August,  excavated  a  quantity  of  auri- 
ferous quartz  from  the  Plaintiffs'  land,  which  was  carried  up 
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through  the  Defendants'  shaft^  and  converted  to  the  Defen- 
dants* 086.  These  facts  are  stated  positively  in  the  affidavits 
on  behalf  of  the  Plaintiffs,  and  there  is  not  one  affidavit  on 
behalf  of  the  Defendants  which,  npon  belief  or  otherwise, 
affects  to  say  that  the  excavation  in  question  has  not  been 
made  upon  the  Plaintiffs'  land. 

Hie  objections  which  have  been  urged  to  this  application 
are — ^fiist,  that  there  is  no  writ  of  injunction  issued.  It 
appears  to  me  that  this  Order  of  the  14th  of  March  is  an 
iojnDction  in  itself.  It  does  not  provide  that  a  writ  of 
injonction  under  the  seal  of  the  Court  shall  issue,  but  it  pur- 
ports, as  by  consent,  at  once  to  restrain  the  Defendants  from 
the  act  DOW  complained  of;  so  that  I  think  no  writ  was  neces- 
stry  in  order  to  base  a  contempt  upon  it. 

Another  objection  is,  that  the  notice  of  motion  is  for 
an  attachment  for  a  breach  of  an  injunction  issued  under 
the  seal  of  the  Court,  and  that  no  such  injunction  has 
been  prodaoed.  There  was,  I  think,  in  strict  language, 
DO  aach  thing  as  an  injunction  issued  under  the  seal  of 
the  Gonrt,  but  there  was  a  prohibitory  Order  of  this  Court, 
authenticated  by  the  seal  of  the  Master's  office.  In  this 
respect  I  think  the  notice  of  motion  is  wrong.  Appli- 
cation has  been  made  to  me  to  amend  it,  and  I  think  it  is 
within  my  power  to  do  so  by  substituting  for  the  words 
'*  Injonction  issued  in  this  cause  under  the  seal  of  this 
Honorable  Court"  the  words  "  Order  of  this  Court." 


1861. 


The  Defendants,  in  their  affidavits,  deny  all  knowledge  of 
the  encroachment,  and  say  that  they  did  not  give  any  express 
or  implied  directions  to  their  manager  to  undermine  upon 
adjoining  property.  Assuming  that  what  they  say  is  correct, 
the  qnestion,  then,  which  I  have  to  consider  is,  whether  per- 
mub  who  contract  by  consent,  (which  consent  is  made  an  Order 
of  Coort,)  not  to  do  a  particular  act  shall  afterwards  be  allowed 
to  do  that  act  by  their  servants,  and  get  the  profit  of  it,  and 
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1861.  retain  the  profit  of  it,  and  at  the  same  time  escape  their 
liability  for  the  act  by  saying  that  they  have  given  no  express 
directions  to  their  servants  to  do  it.  The  Order  of  the  14th  of 
March  was  served  on  the  Defendants  on  the  25th  of  March ; 
Jud^fment  and  it  was  their  duty  at  once  to  instruct  their  manager  as  to 
the  position  in  which  they  stood,  and  to  cantion  him  against 
proceeding  beyond  their  proper  boundary.  It  has  been 
objected  that  the  Order  does  not  extend  to  the  servants  and  so 
forth  of  the  Defendants ;  but  the  object  of  the  insertion  of 
''  servants,  agents,  and  workmen,"  in  an  injunction  is  to  make 
the  servants,  &c.,  directly  responsible  to  the  Court  for  a  breach 
of  the  injunction.  I  do  not  think  the  omission  of  those 
words  in  any  way  diminishes  the  responsibility  of  the 
Defendants  for  the  acts  of  their  servants,  though  it  may, 
perhaps,  diminish  the  responsibility  of  the  servants  for  their 
own  acts.  I  am  not  now  dealing  with  the  question  of  how 
this  contempt  would  stand  if  the  workmen  had  been  acting  in 
spite  of  the  Defendants^  orders,  but  simply  with  the  case  of 
the  absence  of  all  directions  one  way  or  the  other  by  the 
Defendants ;  and  under  the  circumstances  of  this  case,  I  am 
of  opinion  that  the  Defendants  are  responsible  for  the  acts  of 
their  servants. 


The  last  argument  that  has  been  urged  is,  that  the 
conduct  of  the  Plaintiffs  in  acquiescing  in  this  trespass  has 
disentitled  them  to  relief.  The  fact  appears  to  be,  that 
the  two  drives  are  so  near  one  another  that  the  persons 
working  in  one  drive  must  hear  those  working  in  the  other ; 
and  it  is  said  that  the  Plaintiffs  must,  from  hearing  the 
Defendants  at  work,  have  inferred  the  existence  of  this 
trespass,  and  that  their  remaining  quiet  is  to  be  regarded 
as  an  acquiescence.  The  Plaintiffs  continued  their  drive 
and  broke  into  the  Defendants'  drive  in  such  a  manner 
as  to  intercept  the  workmen  in  the  Defendants'  drive ; 
and,  having  so  caught  them,  they  brought  them  through 
the  Plaintiffs'  shaft  to  the  surface.  There  is  a  good  deal  of 
difficulty  in  fixing  the  liability  of  persons  absolutely  guilty  of 


CASES   IN   EQUITY. 


73 


encroacbments  of  this  kind,  and  the  course  adopted  here  is  1861. 
somewhat  analogous  to  that  which  would  be  taken  by  a  person 
anticipating  a  robbery.  He  would  not  caution  the  intending 
robbers,  but  would  let  them  perpetrate  their  robbery,  and 
be  canght  in  the  fact.  So  here,  if  the  present  Plaintiffs  Judgment. 
bid  a  strong  conviction  that  their  property  was  being  impro- 
perly taken,  I  think  they  were  perfectly  right  in  waiting  until 
tbey  could  trap  the  offenders  in  such  a  way  as  to  fix  definitely 
the  responsibility  upon  those  who  were  employing  them ;  and 
I  therefore  cannot  say[that  they  have  in  any  way  acquiesced  in 
the  proceedings  of  the  Defendants,  so  as  to  disentitle  them  to 
the  remedy  of  an  attachment  for  this  violation  of  the  Order  of 
the  Court. 


As  to  the  Defendants  Blake  and  Munday,  they  were  not 
serred  with  notice  of  this  motion,  and  I  do  not  think  they  are 
entitled  to  appear  to  say  that  they  were  not  so  served.  There- 
fore I  shaU  simply  take  no  notice  of  them  in  the  Order  now  to 
1«  pronounced. 

I  should  be  unwilling  that  the  actual  redress  of  the  Plaintiffs 
in  this  case  should  be  by  the  personal  imprisonment  of  the 
Defendants,  as  to  some  of  whom  there  is,  probably,  very  little 
enlpability  in  the  entire  transaction.  I  shall,  therefore,  direct 
thff  attachment  to  issue  with  costs,  but  to  lie  in  the  office  for 
•  month,  during  which  time  it  will  be  for  the  Defendants  to 
settle  with  the  Plaintiffs ;  or,  if  unable  to  do  so,  they  will, 
probably,  during  that  time  come  to  the  Court  with  some 
application  by  which  their  liability  to  the  Plaintiffs  may  be 
ascertained. 

Motion  granted^  but  attachment  to 
lie  in  the  office  for  one  month 


Sept.  20,  23. 

The  Defendants  appealed  from  the  order  of  Mr.  Justice      Appeal. 
MoUtworihy  as  above,  upon  the  following  grounds,  viz. : — 
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Appeal, 


**  1.  That  no  suit  was  pending  in  this  Honorable  Conrt^  in  which 
"  any  Order  conld  be  made. 

"  2.  That  the  notice  of  motion  is  for  '  Breach  of  the  Injunction  issued 
"  '  in  this  Cause,  under  the  seal  of  this  Honorable  Court,  and  bearing 
*' '  date  the  14th  day  of  March,  1861':  no  such  injunction  having  issued. 

"  3.  That  no  such  or  any  Injunction  has  ever  issued  in  the  said 
"  Cause. 

"  4.  That  the  Order  of  the  14th  day  of  March,  1861,  unduly  repre- 
"  sents  that  such  Order  was  obtained  by  the  consent  of  the  Defendants. 

**  5.  That,  if  such  Order  is  binding,  it  cannot  be  extended  beyond 
"  the  terms  of  the  consent. 

**  6.  That  no  breach  of  such  Order  has  been  committed  by  Defendants 
"  personally. 

*'  7.  That  no  Order  for  the  issuing  of  a  writ  of  Ii^junction  has  been 
"  made. 

"  8.  That,  if  any  such  Order  exists,  then  FhuntifTs  are  guilty  of 
"  laches,  in  not  causing  a  writ  of  Injunction  to  be  issued  in  pursuanoe 
"  thereof,  and  in  not  serving  the  same  within  reasonable  time  upon  the 
"  Defendants. 

"  9.  That  Plaintiffs  have  acquiesced  in  the  alleged  breach,  by  not 
"  taking  earlier  proceedings  against  Defendants." 


Argument  <m       Mr.  Atkins  and  Mr.  Bunny ,  in  support  of  the  appeal. 
Appeal, 

Air.  Abraham  and  Mr.  J.  W,  Stephen^  for  the  Respondents. 

The  following  cases  were  mentioned  in  addition  to  those 
cited  in  the  Court  below,  viz. : — ToUon  v.  Jervis  (y),  Baker  v. 
Mellui8h{z),  WeUealey  v.  WelUsley  (a),  Willetts  v.  WUletts  (*), 
Adhins  v.  Bliss  (c),  Swinfen  v,  Svnnfen  (d)^  Russell  v.  East 
Anglian  Bailway  Coy,  («),  Lund  v.  Blanchard  (/),  Thames 
Ship  Building  Coy.  v.  Patent  Derrick  Coy.  (g),  Vernon  v. 
Vernon  (A),  Barclay  v.  Curtis  (j),  Johnston  v.  Anthony  (i), 
Heam  v.  Tennant  (/),  Bradish  v.  Oee  (m),  Turner  v.  Turner  {n), 


(v)  8  Beav.,  864. 
(»)  II  Ves.,  68. 

(a)  4  MyL  &  Cr.,  554. 

(b)  5  Hare,  597. 

(c)  2  De  a.  &  J.,  286. 

(d)  1  C.  B.,  N.S.,  864. 

(e)  8  Mac  ft  G.,  104. 
if)  4  Hare,  81. 


(g)  29  L.  J.,  N.S.  Chy.,  714. 
(h)  2  MyL  &  Cr.,  146. 
(j)  9  Price,  666. 
(k)  2  Moll.,  378. 
(0  14  Ves.,  136. 
(m)  Amb.,  229. 
(«)  2  De  G.,  M.,  &  G.,  28. 
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Attonmi-Qeneral  v.  Sheffield  Oas  Cotuumera'  Coy.  (o),  Schneider       1861. 
v.Lizardi(j>).  ^"^ 

V. 

Haitkah. 


Thi  Chief  Justice  : —  Jud^iment  o» 

Appeal, 

This  is  an  appeal  against  a  decision  of  my  brother  MoleS'        

worthy  ordering  an  attachment  to  issne  against  the  Defendants, 
bat  to  lie  in  the  office  for  one  month. 

There  are  several  gronnds  of  appeal ;  the  first  of  which  is, 
that  there  was  no  snit  pending  in  which  the  Order  could  be 
made.  It  appears  that  a  demurrer  to  the  whole  biU  had  been 
alkfwedy  leaye  being  given  to  the  Plaintiff  to  amend  his  bill ; 
a&d  it  is  alleged  that,  except  for  the  purpose  of  amendment, 
nd  afterwards — an  appeal  having  been  lodged — ^for  the  pur- 
poses of  that  appeal,  the  suit  was  actually  out  of  Court,  and 
no  arrangement  could  be  made  between  the  parties.  In  one 
fiense,  strictly  speaking,  that  may  be  so.  No  doubt,  under 
those  circamstances,  the  Court  would  at  once  decline  to  enter- 
tam  an  application  to  make  any  order  against  the  Defendants 
M  mntas ;  bat  it  appears  to  me  that  it  is  perfectly  competent 
for  the  Defendant  in  effect  to  withdraw  his  demurrer  and  the 
judgment  thereon,  and  consent  to  an  order  being  made  in 
favour  of  the  Plaintiff  and  against  himself.  In  my  opinion 
the  suit  18,  strictly  speaking,  out  of  Court  for  the  purpose  of 
proceeding  against  either  party  in  invites ;  but  for  those  who 
dioose  to  consent,  I  think  the  suit  is  still  in  Court,  until  the 
judgment  on  the  demurrer  is  finally  disposed  of.  It  appears 
to  me  that  the  Order  in  this  case  substantially  effects  that 
object,  bat  in  a  very  informal  manner.  It  jumps  at  once 
to  a  condasion,  instead  of  proceeding  in  a  regular  way. 
If  a  more  regular  course  had  been  pursued,  no  objection 
coidd  have  been  taken  to  the  Order.  As  it  is,  it  seems  to 
me  that  the  objections  which  are  open  to  the  Defendants 

(o)  8  De  G.,  M.,  k  0..  311.  (p)  9  Beay.,  461. 
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1861.  now  are  those  showing  that  there  was  no  jurisdiction  to  make 

^-p^  the  Order,  and  that  it  is  wholly  void ;   hut  after  the  lapse  of 

V,  time  since  the  Order  was  made,  I  do  not   think    that   an 

^^^^'  objection  on  the  ground  of  mere  irregularity  in  obtaining  it 

Judgment  on  can  now  be  taken. 
AppecU, 

Then  as  to  the  vahdity  of  this  Order,  there  remains  the 
question  of  consent;  and  I  confess  that  I  think  the  mere 
appointment  of  a  person  as  an  attorney  does  not  authorise 
him  to  consent  to  an  order  of  this  kind,  disposing,  in  fact,  of 
the  suit,  giving  up  an  advantage  which  the  Defendants  had 
gained,  conferring  an  advantage  on  the  Plaintiffs,  and  giving 
them  substantially  all  they  asked  for  by  their  bUl.  It  may  or 
may  not  have  been  an  advantageous  arrangement  for  the 
Defendants,  and  the  very  difficulty  of  determining  whether  it 
was  so  or  not,  shows  that  it  does  not  fall  within  the  province 
of  the  Solicitor  who  is  appointed  to  conduct  the  suit  to  make 
such  an  arrangement. 

This  Order  was  drawn  up  and  served  on  the  present 
.  Defendants  so  long  ago  as  March,  and  it  is  now  said  that  the 
Defendants  were  perfectly  at  liberty  to  treat  it  as  so  much 
waste  paper,  inasmuch  as  they  had  not  given  their  consent  to 
such  an  Order  being  drawn  up.  But  this  Order  purports  to  be 
drawn  up  by  consent  of  the  Defendants^  Attorney  and  Counsel 
and  actually  names  the  Counsel ;  and  I  think  it  was  incum- 
bent on  the  Defendants,  if  they  did  not  give  that  consent,  to 
say  so ;  and  I  think  their  silence  from  March  to  July,  and 
their  afterwards  transferring  their  business  from  the  Solicitor 
then  on  the  record  to  their  present  Solicitor,  without  objecting 
to  their  late  Solicitor  having  instructed  Counsel  to  consent  to 
the  Order,  they  recognising  that  he  was  their  Solicitor  in  that 
proceeding,  is  all  evidence,  which  completely  prevents  their 
saying  that  they  never  instructed  him  to  consent  to  that 
Order.  I  see  no  mode  of  conducting  business  at  all,  if  these 
Defendants  are  to  be  allowed  now  at  the  last  hour  to  take  an 
objection  of  this  kind. 
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Then,  a  valid  but  informal  Order — which,  I  think,  is  the  1861. 
wij  in  which  this  Order  should  be  described — la  now  sought 
to  be  enforced.  In  my  opinion  this  cannot  be  accurately 
described  as  a  proceeding  to  commit  the  Defendants  for  breach 
of  an  Injunction,  but  rather  that  they  are  sought  to  be  Judgment  on 
attached  for  a  contempt  of  an  Order  of  the  Court  after  personal 
serrioe.  It  is  said  that  this  Order  is  not  in  itself  an  Inj  unc- 
tion ;  but  had  not  the  Plaintiffs  considered  it  equivalent  to 
an  Injunction,  they  would  not  have  gone  to  the  trouble  of 
personal  service.  They  evidently  deem  it  an  Order  on 
which  an  attachment  afterwards  could  be  taken  :  within 
a  reasonable  time  after  it  has  been  issued  they  serve  it  upon 
the  Defendants  personally  ;  and  I  think  that  the  Defendants, 
who  are  guilty  of  disobedience  of  that  Order,  are  guilty  of 
contempt. 

It  is  farther  said  that  this  consent  cannot  be  taken  beyond 
its  terms.  No  doubt,  that  is  so ;  but  what  are  its  terms  ? 
Sabstantially,  that  no  further  encroachment  is  to  take  place. 
It  is  alleged  by  the  Defendants  in  their  affidavits,  and  not 
denied  by  the  other  side,  that  they  never  directed  these 
encroachments.  But  having  appointed  a  manager  before  this 
Order  was  served  upon  them,  it  was  incumbent  upon  them  to 
give  their  manager  such  directions  as  should  secure  that  this 
Order  should  not  be  violated  for  their  benefit.  It  appears  that 
they  did  no  such  thing  ;  but  they  say  they  never  directed  their 
manager  to  encroach,  and  that  it  was  done  without  their  know- 
ledge or  consent  Had  the  Defendants  wished  to  cany  out 
that  line  of  defence,  it  was  competent  to  them  to  give  up  to 
the  Plaintiffs  the  quartz  which  they  had  taken  j  but  I  cannot 
reconcile  in  my  own  mind  their  retaining  the  gold,  and  saying 
they  did  not  wish  to  encroach.  At  the  same  time,  I  think 
the  Plaintiffs'  conduct  is  open  to  all  the  remarks  made  upon 
it  I  think  it  was  incumbent  ui>on  them,  if  they  wished  to 
stand  right  with  this  Court,  to  have  said  to  the  Defendants 
at  once,  "  You  are  encroaching  :  we  have  an  Order  of  the 
Court,  and  we  will  enforce  it." 
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1861.  I  think  therefore,  cm  the  whole,  that  the  Judgment  appealed 

^"■"■"^      '  from  was  right.      The  attachment  may  be   severe  on  the 

V.  Defendants ;  but  still  the  Order  of  the  Court  has  been  infringed, 

^^^^-  and,  if  the  Defendants  derive  a  benefit  from  that  infringement, 

Judgment  on  they  must  take  the  results  of  it. 
AppecU. 

I  think  the  informality  of  the  Order  of  March  would  be  a 
sufficient  ground  for  giving  no  costs  ;  and  all  the  points  which 
have  been  raised,  I  do  not  hesitate  to  say,  are  debateable 
points,  and  points  upon  which  the  opinion  of  a  Court  of 
appellate  jurisdiction  might  fiurly  be  taken.  I  think,  there- 
fore, the  appeal  should  be  dismissed,  but  without  costs. 


Me.  Justice  Barbt  : — 

The  first  objection  taken  here  is,  that  there  is  no  suit 
pending  in  which  any  Order  can  be  made.  It  appears  to 
me  that  on  neither  side  has  the  state  of  the  record  been 
accurately  defined  in  the  case  of  a  judgment  on  demurrer. 
8uch  a  judgment  is  not  final  until  certain  steps  are  taken. 
First,  it  is  not  final  where  leave  to  amend  is  given  ;  next^  it 
is  not  final  where  there  is  an  intention  to  appeal  expressed. 
Those  two  things  prevent  the  finality  which  ensues,  not 
upon  the  delivery  of  the  judgment,  but  upon  the  deliveiy  of 
the  judgment  followed  up  by  other  acts.  For  instance,  the 
suit  is  not  at  an  end  until  the  costs  are  taxed  ;  and  it  may  be 
necessaiy  for  that  purpose  to  make  affidavits,  and  those  affidavits 
must  be  headed  in  the  Cause.  Again,  after  the  costs  are 
taxed,  a  Ji.  fa.  may  issue  for  them,  so  that  until  the  costs  are 
levied  under  the  fi,  fa.  the  suit  is  not  at  an  end.  This  shows 
that  pronouncing  the  judgment  is  not  of  itself  the  cause 
of  finality.  The  true  definition  is,  that  for  all  active  pro- 
ceedings, with  the  exception  of  the  amendment  and  the 
appeal,  the  Plaintiff  is  powerless  to  go  on  with  the  suit; 
but  for  the  purpose  of  concluding  the  suit  and  bringing  it  to 
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ft  final  tenniii&iion,  the  Defendant  has  the  power  of  keeping        1861. 
it  aliye. 

That  being   the    condition   of   the   record   it  not  being 

altogether  put  out  of  Court  but  depending   in   Court   for  Judgment  on 

Appeal, 
certain  purposes,  the  next  question  is,  whether  such  con- 
sent as  has  been  given  in  this  case  can  be  entered  into.  It 
strikes  me  that  it  can,  for  this  amongst  other  reasons.  The 
D^sndant  is  to  a  certain  extent  at  the  mercy  of  the  Plaintiff, 
who  lias  the  carriage  of  the  cause,  as  to  his  being  vexed 
by  an  appeal  or  an  amendment.  It  is,  therefore,  of  advan- 
tage to  the  Defendant  to  compromise  the  suit.  Having  con- 
stitnted  an  attorney  to  conduct  the  demurrer,  that  attorney  is 
kr  the  purposes  of  the  amendment,  we  will  imagine,  autho- 
rised to  make  such  reasonable  terms  as  to  prevent  his  client 
being  harassed.  The  result  of  the  decision  in  Stoinfen  v. 
Swmfen  shows  the  limits  within  which  compromises  can  be 
legally  made,  but  I  put  this  case  upon  a  footing  totally 
difierent  from  that.  I  find  that  all  these  Defendants  were 
served  with  the  Order  of  the  14th  of  March  between  the  25th 
of  March  and  the  2nd  of  April  I  take  it,  for  the  purpose  of 
making  the  compromise  the  suit  was  in  existence ;  and  the 
next  question  is,  was  that  Order  of  the  14th  of  March  regularly 
madel  Taking  it  that  it  was  not  regularly  made,  these 
Defendants  having  been  informed  of  its  having  been  made,  why 
did  they  not  immediately  disavow  the  authority  of  the  attorney 
to  enter  into  it  9  Instead  of  that  they  do  nothing  of  the  kind, 
and  continue  to  work  the  mine,  notwithstanding  the  very 
knowledge  of  this  Order,  drawn  up,  as  they  say,  contrary  to 
their  wishes. 

The  Order  of  the  14th  of  March  appears  to  me  to  have  been 
infbnnal,  but  that  informality  does  not  get  rid  of  the  Order 
itself  even  upon  a  motion  of  this  description.  It  is  substan- 
tiaOy  an  agreement,  of  which  the  Defendants  had  notice,  and 
which,  during  the  months  of  April,  May,  June,  July,  and 
August,  they  have  allowed  to  remain  in  the  hands  of  the 
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1861.  Plaiiitiff,  powerful  for  the  purposes  for  which  he  intended  it 
They  cannot,  therefore,  be  permitted  to  lie  by,  and  now  appeal, 
and  treat  the  Order  as  a  nullity.  That  disposes  of  the  first 
and  fourth  objections. 


Judgment  on 
Appeal. 


The  second  and  third  objections  are  answered  by  the  notice 
itself,  which  has  been  amended.  The  fifth  objection  is,  that 
the  order  cannot  be  extended  beyond  the  terms  of  the  consent. 
That  is  perfectly  true  ;  but  as  has  already  been  pointed  out,  it 
is  not  here  sought  to  extend  it  beyond  those  terms. 

Upon  the  sixth  objection  there  has  been  considerable 
discussion,  but  I  am  of  opinion  that  a  man  who  does  an 
act  by  another  is  personally  responsible  for  that  act.  If 
a  person  violate  his  ordinary  duty  and  exceed  his  instruc- 
tions, and  in  the  course  of  that  commit  a  wrong,  the  result 
of  that  wrong  is  not  to  be  visited  upon  his  employer. 
But  this  is  not  such  a  case.  Here  the  servants  have  been 
carrying  on  their  operations  under  the  inspection  of  some 
of  the  Defendants,  and  it  would  be  a  clear  violation  of  the 
principle.  Qui  facit  per  alium  facit  per  se,  were  we  to  say 
that  these  Defendants  are  not  to  be  within  the  arm  of  the 
Court  because  some  of  them  were  at  a  distance  from  the  place 
at  which  the  mining  operations  were  being  carried  on.  Here 
the  servants  must  be  considered  as  the  agents  of  a  collective 
body  of  individuals  ;  and  as  some  of  the  Defendants  were 
on  the  spot,  all  must,  for  the  purposes  of  the  protectioD 
of  those  who  obtained  the  order  of  the  Court,  be  held 
equally  responsible  for  the  mode   in  which  the  work  was 

carried  out 

Then  it  is  said  that  there  is  no  Order  for  the  issuing  of  a 
writ  of  Injunction.  I  say  that  is  not  necessary  in  this  case. 
This  is  an  Order  which  dispenses  with  the  necessity  for  a  more 
formal  writ  of  Iiy unction,  and  it  is  for  a  breach  of  that  Order 
an  attachmerjt  is  now  sought.  That  observation  applies  to  the 
eighth  objection  also. 


\ 
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Upon  the  point  of  acquiescence,  I  am  inclined  to  think  that  1861. 
tbe  necessity  for  this  application  would  have  been  obviated  if  j^j^t^ 
the  Plaintiffs  had  within  a  reasonable  time  after  the  encroach-  v. 

ment  informed    the   Defendants  that  they    were    not  only  

Tiolating  the  law  of  property,  but  were  running  the  risk  of    Jitd^fn^  on 

being  visited  with  the  arm  of  this  Court.     I  think  that  would 

have  been  the  Plaintiffs*  proper  course  ;  but  that  not  having 

been  done,  is  no  reason  why  this  rule  should  not  go.     It, 

however,  affects  the  question  of  costs  very  materially,  and 

fiiliy  justifies  the  view  taken  by  the  Court  as  to  the  costs  of 

this  appeal  being  borne  by  each  party.     There  seems  to  me  to 

have  been  a  want  of  regularity  in  the  mode  in  which  each  side 

has  acted ;  and  I  think  the  appeal  should  be  dismissed,  but 

without  costs. 

Mb,  Justice  Moleswobth  concurred. 


Appeal  dismtssedy  without  costs. 


DALTON  V.  PLEVINS. 

xxT  a  sale  by  auction,  in  November  1837,  of  Crown  Lands 
Bitnated  in  the  City  of  Melbourne,  Michael  Carr  became  the 
poTchaser  of  Allotment  17  of  Section  21.     By  lease   and 


SepUmher  28. 

C,  Bold  land 
in  1837  to  J9. 
and  in  1839  to 
T,     In  1861 


release,  dated  2nd  and  4th  December  1837,  and  registered  ativM^of  S!* " 

filed  their 
Kn  against  the  representatiTes  of  T.  for  the  recovery  of  the  land,  charging  notice  of 
the  former  piirchase  by  B,  The  bill  did  not  allege  that  B.,  or  his  representatives, 
erer  entered  Into  possession  of  the  land,  but  charged  that  the  Defendant  "  obtained 
and  took  possession  and  occupation  at  some  time  unknown  to  the  Plaintiffs  within  six 
yesrs  now  last  past,  and  has  ever  since  been  and  now  Is  in  such  possession  and  occu- 
patioQ."  On  demurrer,  for  that  it  appeared  by  the  bill  that  the  suit  was  not  brought 
within  the  twenty  years,  limited  by  the  Statute.  ..* 

&U,  that  on  such  allegations  it  must  be  intended  against  the  Plaintifis  that  those 
through  whom  the  Defendant  claimed  were  in  possession  from  the  date  of  T^s  purchase 
IB  lfi89  down  to  the  time  when  the  Defendant  himself  took  possession  within  the 
last  sx  years;  and  that  if  it  had  been  intended  on  behalf  of  the  Plaintiffs  to  rely 
on  the  fact  that  the  Defendant  had  not  been  in  possession  any  more  than  the  Plaintiffs 
themselves  daring  the  earlier  years  of  the  period  of  limitation,  the  bill  should  have 
pleMied  that  fact 


vou  I.- 


-■Q. 


_  1 
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1861.  29t}i  October  1838,  Carr  conveyed  the  whole  allotment  to 
John  Batman,  for  yaloable  consideration.  The  Crown  grant 
was    subsequently    issued    to   Carry    and    bore   date  30th 

November  1838.      By  lease  and   release,  dated   22nd  and 

Statement,  23rd  April  1839,  Carr  conveyed  to  Jamea  Timms^  for  valuable 
consideration,  the  portion  of  that  allotment,  the  subject  of  this 
suit.  John  Batman  died  6th  May  1839,  having  by  his  will, 
dated  18th  December  1887,  devised  all  his  real  estate  to 
Trustees,  upon  certain  trusts  therein  declared.  Under  a  power 
of  appointment  contained  in  the  will  various  new  Trustees 
were  from  time  to  time  appointed. 


This  suit  was  instituted  in  September  1861  by  the  Plaintifb, 
as  the  present  Trustees  of  the  will,  against  the  Defendant  (who 
was  in  occupation  of  the  portion  of  the  allotment  in  question, 
and  claimed  to  own  it  as  a  purchaser  under  Timms)  for  the 
recovery  of  the  possession  of  the  property,  and  to  have  the 
conveyance  to  TimmSy  and  all  subsequent  conveyances  from 
and  under  him,  set  aside. 

The  Bill,  after  stating  the  above  facts,  alleged  that  both 
Timma  and  the  Defendant  had,  at  the  time  of  their  purchases 
respectively,  notice  of  the  prior  Indentures  of  2nd  and  4th 
December  1837,  and  that  such  Indentures  were  valid  and 
effectual  to  pass  and  convey  the  estate  and  interest  of  Carr  in 
the  premises  thereby  conveyed  at  the  date  thereof,  and  had 
priority  over  the  Indentures  of  22nd  and  23rd  April  1839. 

The  Bill  did  not  allege  that  Batman  had  ever  entered  into 
possession  of  the  property,  but  averred  that  the  Defendant 
'^  obtained  and  took  possession  and  occupation  at  some  time 
^'  unknown  to  the  Plaintiffs  within  six  years  now  last  past,  and 
*^  has  ever  since  been,  and  now  is,  in  such  possession  and 
"  occupation." 


To  this  Bill  the  Defendant  demurred,  on  the  ground  that  it 
i^peared  from  the  allegations  of  the  Bill  that  the  suit  had  not 
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been  brought  within  the  period  limited  by  the  Statute  of 
Tihnitatiopa. 

Mi.  J.  W.  Stephen^  for  the  Demurrer. 

Mr.  Moortj  in  support  of  the  Bill. — ^At  Law,  it  is  not 
soffieieiit  to  bring  the  case  within  the  Statute  that  the  Plaintiff 
htt  made  no  daim  or  has  been  out  of  possession  for  twenty 
yon.  It  must  also  appear  that  another  party  than  the 
Plaintiff  or  those  through  whom  he  daims,  has  been  in 
pctteasion  for  not  less  than  twenty  years.  CulUy  v.  Doe  dem 
Tm^onan  {q)^  Doe  dem  Davy  v.  Oxenham  (r),  M^DonneU  v. 
M^Kinbf  («),  Smith  r.  LhydXi),  The  same  doctrine  applies 
in  Equity.    Bampton  v.  Birchall  (v). 
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Argumetd, 


lis.  JvsnCB  MOLESWOBTH  : — 

Although  it  is  alleged  that  PUvins  took  possession  within 
ttz  yeaiB^  yet  the  Bill  is  silent  as  to  the  possession  of  Timme 
and  the  others,  through  whom  Plevina  derives  his  title.  If 
rtnau  took  possession  on  obtaining  his  deed,  the  Statute 
IttB  now  run  for  more  than  twenty  years.  On  the  present 
pfeidingH,  I  must  take  it  that  those  through  whom  Plevina 
doiTes  title  were  in  possession  from  the  date  of  Timm^e 
purchase,  down  to  the  time  when  Plevina  himself  took  posses- 
noo,  wifchin  the  last  six  years,  and  that  Batman  never  was  in 
posBesBion  at  alL  It  is  not,  therefore,  necessary  to  decide  as 
if  beivreen  two  series  of  persons,  neither  of  which  .had  been  in 
poaMSBion.  Plevina  is  asserted  by  the  Bill  to  have  taken 
poBKfloon  within  six  years ;  but  he  did  so  from  some  one  else, 
and  ao  on  the  possession  went  backwards. 


Judgmmt. 


^  11  A.  &  E.,  1008. 

(r)  7  M.  A  W.,  181. 

(«)  10  Jr.  Law  lUpt.,  614. 


if)  9  Ex.,  662. 
(«)  6  Beav..  67. 

o2 
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be  taken  on  demurrer,  and  on  demurrer  the  intendment  must 
be  against  the  Bill  as  to  these  facts.  If  it  had  been  intended 
by  the  PlaintijSs  to  rely  on  the  fact  that  the  Defendant  had 
Judgmmi.  not  been  in  possesfdon  any  more  than  themselves  during  the 
earlier  years  of  the  period  of  limitation,  the  Bill  should  have 
pleaded  that  &ct.  There  must,  therefore,  be  judgment  for  the 
Demurrer. 


Mr.  Moore  applied  for  leave  to  amend,  if  the  £Eu;t8  should 
be  found  favourable  to  his  client^ 

Mr.  J.  W.  Stephen  opposed  amendment,  citing  Wellealey  v. 
Wellesley  (w). 

His  Honor  postponed  his  judgment  till  Monday  week,  and 
gave  the  Plaintiffs  liberty  to  apply  for  leave  to  amend,  on 
affidavits  showing  what  facts  they  relied  on,  and  what  were 
their  grounds  for  believing  such  facts ;  the  application  also 
to  state  the  precise  words  of  the  amendments  prayed. 


His  Honor  on  a  subsequent  day  granted  liberty  to  amend 
the  Bill,  by  the  insertion  of  an  averment  that  Batman  had 
during  his  life  let  the  property  to  a  tenant,  who  had  been  in 
possession  within  the  last  twenty  years. 


(tp)  4  MyL  t  Cr.,  6M. 
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BANK   OF  AUSTRALASIA  v.  BALBIRNIE  VANS.      September  19. 

October  3. 

J\  FTER  Decree  for  Sale  in  this  AdministTation  Suit,  under  The  jurisdic- 
which  Decree  a  number  of  inffints  were  interested,  another  •  °chambcra  ^ 

child  in  the  same  interest  was  bom.  under  the 

Eulea  of  Court 
Cap.  v.,  rules 

Mr.  J.  W.  Stephen,  for  the  Plaintiffs,  moved  for  an  Order  13  and  24,  to 
'^  make  an  order 

to  revive  the  Suit,  referring  to  the  13th  and  24th  Rules  of  to  revive  a 

Cap.  V.  of  the  Rules  of  Court,  and  citing  Fullerton  v,  Martin  {x).  ^^^^Jdb^^  ^" 

It  appeared,  however,  that  the  birth  of  the  child  had  taken  reason  of 

pkce  more  than  three  monthS  before  the  present  application,      transmisaion 

of  interest  on 
the  birth  of  a 
Cur,  adv,  Vult,   child,  cannot 

. — be  exercised 

after  the 
expiration  of 

Mb.  Justice  Moleswobth  : —  *^®  ^}F^ 

months 


October  3. 


Upon  referring  to  the  Rules  of  Court,  I  find  that  they  are  limited  by  the 

rule;  and 
by  no  means  parallel  to  the  English  Act  on  this  subject.     The  where  the 

24th  Rule  limits  the  period  within  which  the  application  to  ^  MeThey 

revive  can  be  made,  to  three  months.     The  birth  of  this  child  are  driven  to 

occurred  more  than  three  months  ago ;  and  it  being  admitted  practice  prior 

that  the  24th  Rule  could  not  apply  to  this  case,  I  was  asked  ^  *^®  ^}^^ 

^\  "^  '  and  must 

to  infer  that  the  Court  had  a  jurisdiction  similar  to  that  proceed  by 

exercised  in  England,  to  make  such  an  Order  upon  motion  in  g'JJ^  ®™®^ 

open  Court.     I  cannot,  on  the  whole,  arrive  at  the  conclusion 

that  these  Rules   can  be   so   construed.     The  only  remedy 

provided  by  the  Rules  is  by  application  to  a  Judge  in  Cham-      Judgment, 

hers,  and  that  is  to  be  made  within  a  certain  time  after  the 

occurence  of  the   circumstance  which  renders  it  necessary.  - 

That  may  be  a  kind  of  penalty  upon  persons  not  coming 

forward  promptly  with  their  applications,  but  I  cannot  infer 

any  authority  in  the  Court  to  exercise  such  a  power  in  any 

other  way  than  that  exactly  specified  in  the  Rule.     Where  the 

(*)  1  Drewry,  288. 
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!^P^^^      the  English  practice  on  the  subject ;  but  they  are  driven  to 

AuBTEAi.AfliA   what  was  the  practice  prior  to  these  Rules  being  made — that 

Vans.         ^  ^  proceed  by  Supplemental  Bill.     There  must  be  some 

- —         remedy  ;  and  I  think  in  this  case  it  is  by  a  Supplemental  Bill 

in  the  nature  of  a  Bill  of  Reyivor. 


In  the  Matter  of  HENRY  TALBOT,  an  Inpant. 


October  3,  7. 


—  '      A 

in  order       JLm. 


On  an  order 
of  the  Court 
referring  to 
the  Master  to 
appoint  a 
guardian,  the 
guardian  is 
gufficiently 
appointed  hy 
the  Master's 
report  being 
confirmed. 
The  order  of 
reference  to 
the  Master 
should  also 
embrace  the 
ooets  of  the 
application 
and  reference. 


N  Order  had  been  made  on  a  previous  day,  referring  it  to 
the  Master  to  appoint  a  guardian  of  the  person  and  estate  of 
the  in&nt. 

The  Master  now  presented  his  Report,  appointing  the  mother 
of  the  infant  guardian  of  the  person,  and  a  stranger  guardian 
of  the  estate.  The  annual  income  of  the  infant's  property  was 
£90,  and  the  Master  reported  that  £70  per  annum  would  be 
a  proper  sum  to  be  allowed  for  the  infant's  maintenance.  The 
Report  was  confirmed  by  the  Court. 

Mr.  J.  W,  Stephen  moved  that  the  costs  of  the  original  Order, 
of  the  reference,  and  of  this  application,  might  be  ordered 
to  be  taxed,  as  between  solicitor  and  client,  and  that  the 
guardian  might  be  at  liberty  to  pay  them  out  of  the  funds  of 
the  in&ut's  estate.  In  England  it  is  necessary  to  come  by 
petition  to  ask  the  Court  to  confirm  the  Master's  appointment, 
and  then  application  is  made  as  to  costs.  Here  the  Report  is 
confirmed  upon  its  presentation  by  the  Master,  and  the  practice 
has  been  not  to  make  any  Order  for  the  appointment  of  the 
guardian,  beyond  the  confirmation  of  the  Master's  Report.  If 
that  practice  be  correct,  it  is  necessary  to  come  to  the  Courts 
as  in  the  present  case,  to  ask  for  costs  and  for  nothing  else. 


Cur.  adv.  VuH. 


CASES  IN  EQUITY. 
Me.  Jubhce  Molssworth  : — 
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In  tills  case  I  am  of  opinion  that  the  guardian  ia  sufficiently 
appointed  by  the  Master's  Report  being  confirmed  by  the 
CoQit.  I  will,  therefore,  only  now  make  an  Order  as  upon  the 
Motion  for  costs,  and  I  am  of  opinion  that  they  may  be  allowed 
as  asked  for. 


In  future,  however,  I  think  that  it  would  be  more  con- 
Tement,  as  the  proceeding  is  intended  to  be  an  economical  one, 
that  the  original  Order  of  reference  to  the  Master  should 
embiace  also  the  costs  of  the  application  and  of  the  reference. 


Mi 


TUCKETT  V,  ALEXANDER. 

October  7,  10. 
LB.  W.  M.  TENNENT  being  possessed  of  a  lease  for  By  deelpoU 
yeare  of  the  premises  in  Collins-street,  Melbourne,  known  as  j^j^eiSrated 
**  The  Auction  Mart,"  subject  to  a  mortgage  for  £5,000,  and  17th  October, 
bcuig  indebted  to  Mr.  Charles  Bradshaw  on  account  of  certain  2i8t  oSto^r 

1869,ir.Jf.r. 

assigned  to 
C.  B^  a  term  of  yean  in  land,  "  in  consideration  of  the  snm  of  £2,000,  now  dae 
nd  oving  by  me  to  yon,  and  in  order  to  secure  the  repayment  thorepf  or  of  snch 
■BB  or  Boms  of  money  as  shall  from  time  to  time  be  or  become  due  or  owing^  from 
lae  lo  yon ;"  and  he  charged  the  premises  "  with  the  repayment  of  all  and  every 
■Kh  som  and  sums  of  money."  By  Indenture  under  6  fie..  No.  9,  dated  26tn 
Nofcmber  1859,  W.  M.  T.  assigned  to  trustees  for  creditors,  all  his  property,  including 
ths  term  of  years,  which  was  described  as  "  subject  to  the  several  mortoage  securities 
thereoD  amoimting  in  the  aggregate  to  £6,000  and  interest."  &is  indenture 
Mared  that  creditors  might  execute  it  without  prejudice  to  their  securities.  C  J9. 
Oitatod  it  as  a  creditor  for  £1,2&0,  but  not  expressly  "  without  prejudice,"  as  some 
either  crecdtors  did.  An  agent  for  the  trustees  sold  the  term  of  years  to  Jt.,  and  the 
tmtMs  themselves,  on  the  same  day  sold  it  to  G,  S(  M.  The  assignees  of  C.  B, 
9tA  a  suit  as  mortgagees  against  A.  and  (7.  if  3£.,  and  also,  by  amendment,  against 
^'  Jt  21,  praying  an  account  and  payment  or  foreclosure.     W,  M.  T,  left  the  suit 


StUf  that  Jl^  and  Q,  4*  ^'*  though  claiming  antagonistically,  might  be  made 
I^^ftadants :  and  a  decree  was  made  for  an  account,  &c. ;  and  that  on  "  the  Defendants 
«  ay  of  them"  paying,  &c.,  the  Flaintifi  should  transfer,  &c. ;  but  that  in  de&ult 
of  the  Defendanta  or  any  of  them  paving,  fto.,  the  Defendants  be  all  foreclosed. 

That  the  mortgage  was  not  fitmdiuent  and  void  as  "  an  assignment  or  delivery  or  sale 
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bill  transactions  between  them,  executed  a  deed  poll,  in  tlie 
following  terms  : — 

"  To  Charles  Bradshaw  Esq.  Melbourne. — Enow  all  men  thit  I 
"  the  undersigned  William  Middleton  Tennent  in  consideration  of  the 
"  sum  of  £2,000  now  due  and  owing  by  me  to  you  and  in  order  to 
"  secure  the  repayment  thereof  or  of  such  sum  or  sums  of  money  as 
"  shall  firom  time  to  time  be  or  become  due  or  owing  from  me  to  yoo 
"  do  hereby  assign  and  transfer  unto  you  your  executors  administraton 
"  and  assigns  All  those  leasehold  hereditaments  &c.,  [parcels]  and 
"  all  my  estate  right  and  title  therein  to  hold  the  same  unto  yoa 
"  the  abovenamed  Chas.  Bradshato  your  executors  administrators  and 
"  assigns  for  all  the  residue  of  the  term  of  years  for  which  I  hold  the 
**  same  subject  to  a  certain  existing  mortgage  thereon  for  the  snm  of 
"  £5,000  and  interest  And  also  subject  to  redemption  on  payment  by 
"  me  my  executors  administrators  or  assigns  to  you  your  executors 
"  administrators  or  assigns  of  the  said  sum  of  £2,000  or  such  other 
"  sum  or  sums  as  aforesaid  And  I  do  hereby  charge  the  said  leasehold 
"  premises  with  the  repayment  of  all  and  every  such  sum  and  sums  of 
"  money." 


This  deed  poll  was  dated  20tli  June  1859,  but  was  not 
executed  until  the  17th  October,  and  was  registered  on  21st 
October  1859. 

On  26th  November  1859,  Tennent  executed  an  assignment, 
under  5  Ftc,  No.  9,  to  Dauglish  and  Joshua,  of  all  his  property 
upon  trust  for  creditors.  This  deed  contained  a  clause  declaring 
that  creditors  might  execute  it  without  prejudice  to  their 
securities.  The  property  in  question  was  described  in  the 
schedule  as  "subject  to  the  several  mortgage  securities  thereon, 
amounting  in  the  aggregate  to  £6,000  and  interest."     Brad- 


of  goodif*  under  5  Ftc,  No.  9.,  sec.  87,  as  that  section  relates  to  chattels  personal  only, 
and  not  to  chattels  real. 

That  however  such  an  objection,  even  if  valid,  ia  one  for  the  trustees  only  to  enforce, 
and  not  purchasers  from  them. 

That  the  execution  of  the  indenture  by  C  J9.,  without  specific  mention  of  his  security,'* 
waa  sufficient  under  the  terms  of  the  indenture. 

That  as  the  evidence  was  unsatisfactory  and  by  no  means  conclusive,  and  not  unlikely 
to  be,  at  all  events  to  a  certain  extent,  rebutted,  a  decree  for  a  specific  sum  under  the 
Supreme  Court  Sules,  in  place  of  a  decree  for  an  account,  would  not  be  made. 

Qu€Bre — Whether  Rule  19,  Cap.  vi.,  of  the  Supreme  Court  Mules  should  be  held  to 
applv  to  the  case  of  a  Defendant  who  has  not  defended  the  suit ;  as  this  point  was 
overlooked,  and  not  arinied,  in  Tajflar  «.  Southwood» 


CASES  IN  EQUITY. 

tkam  ezecated  this  assignment  as  a  creditor  of  Tennent  for 
i],2dO.  He  did  not,  however,  describe  himself  as  executing 
withont  prejudice  to  his  securities,  as  some  other  creditors  did. 
A  person  acting  as  agent  for  Dauglish  and  Joshua,  by  letters 
in  January  1860,  agreed  to  sell  the  premises  to  the  Defendant 
Alexander.  This  contract  was  registered  on  21st  Januaiy. 
Dauglish  and  Joshua  for  some  reason  considering  themselves 
not  bound  by  this  sale,  sold  on  21st  January  to  Defendants 
Greig  and  Murray,  who  took,  and  have  since  remained  in, 
poneaaion. 
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This  Bill  was  filed  by  Bradshaw,  and  continued  by  Tucketi 
and  others  as  his  assignees,  against  Alexander,  Greig  and 
Murray,  and  (by  amendment)  Tennent,  claiming  £1,200,  as 
due  under  the  deed  poll  of  20th  June,  1859,  and  praying  an 
leoount  and  payment,  or  foreclosure. 


The  Defendant  Alexander,  and  also  the  Defendants  Greig 
ind  Murray,  claimed  by  their  answers,  under  their  respective 
porcba 


The  Defendants  Greig  and  Murray  also  by  their  answer 
masted  that  the  debt  of  £2,000  recited  in  the  deed  poll  to 
Bradskaw  was  not  in  fact  owing  from  Tennent  to  Bradshaw ; 
and  that,  if  the  deed  poU  was  a  security  for  such  sum  or  iiny 
part  thereof  actually  due,  such  security  was  void  under  the 
5th  Fic.,  No.  9,  sec  37,  it  having  been  executed  within 
oxty  days  before  the  assignment  by  Tennent  in  trust  for  his 
creditors. 

The  Defendant  Tennent  left  the  suit  undefended. 


Mr.  Bunny  and  Mr.  Lawes,  for  the  Plaintiffs. — It  was 
necessaiy  to  make  both  the  alleged  purchasers  parties  to  the 
suit,  they  both  claiming  an  interest  in  the  property ;  and  the 
Flaintifi&  are  entitled  to  a  Decree  of  foreclosure  against  any 
party  who  claims  an  interest,  whether  that  interest  be  incohata 


Argument. 
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or  perfect.  Perhin  v.  Stafford  (y),  Collins  v,  Shirley  {z\ 
Appleby  V.  Duke  (a).  It  is  not  open  to  the  Defendants  to  raise 
the  question  as  to  the  nature  or  amount  of  the  consideration 
for  the  mortgage  to  BradehaWy  for  this  can  only  be  done  by  a 
cross  Bill.  Mitfard  an  Pleading,  p.  98  n.,  Carter  v.  Palmer  (5), 
Ker  V.  Lord  Dungannon  (c),  EddUaUm  v.  Collins  (d),  Vincent 
V.  Hunter  («),  Richards  v,  Bayly  (/),  JN^ash  v.  Flyn  (g).  The 
objection  that  the  mortgage  was  executed  witiiin  sixty  days  of 
the  assignment  does  not  apply  in  this  case.  The  5  Vic, 
No.  9,  sec.  37,  provides  only  for.  the  "  assignment  or  deliveiy 
or  sale  of  goods,"  and  is  not  co-extensive  vdth  the  parallel 
section,  5  Vic,  No.  17,  sec  8,  relating  to  sequestratioDs, 
which  is  sufficiently  general  to  include  real  property  and 
chattels  real  The  amount  due  on  this  mortgage  being 
absolutely  sworn  to,  the  Court  will,  under  Rule  19  of  Cap.  vi. 
of  Supreme  Court  Rules,  decree  payment,  without  directing  an 
account  to  be  taken  in  the  Master's  office.  Taylor  v.  South- 
wood  (A). 


Mr.  Justice  MoUsworth, — Under  no  circumstances  would  I 
grant  more  than  an  account  now,  because  Tennent  is  absent. 
You  cannot  as  against  an  absent  Defendant  have  more  than  is 
prayed  by  the  Bill,  and  here  you  only  pray  for  an  account 
This  point  was  overlooked  and  never  argued  in  Taylor  v. 
Soutkwood :  it  occurred  to  me  the  day  after. 

Mr.  J.  W.  Stephen,  for  the  Defendant  Alexander, — ^This 
Bill  must  be  dismissed  against  either  one  or  both  of  the 
Defendants.  No  case  can  be  found  in  which  a  mortgagee  has 
made  two  different  parties  claiming  antagonistically  to  each 
other  Defendants  in  a  foreclosure  suit.  [Molesworth,  J. — If 
two  persons  have  apparent  titles,  is  not  a  mortgagee  at  liberty 


(y)  10  Sim.,  662. 

(z)  1  RnsB.  &  M.,  688. 

(a)  1  Ph.,  272. 

(h)  11  Bligb,  897,  419. 

(c)  1  D.  A  W.,  609. 


(d)  8  De  G.,  M.  &  G.,  1. 

(e)  6  Hare,  820. 
(/)  IJo.  &  L.,  120. 
(y)  lb,,  162. 

(k)  Ante,  p.  27. 
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to  frame  a  foredosore  8uit»  so  as  to  get  a  good  title  ?]  The 
Plaintiff  should  have  ascertained  which  had  the  best  title, 
and  have  stood  or  fiiUen  upon  that.  This  suit  tenders  a 
doable  issue  :  it  tenders  an  issue  between  the  Defendants. 
[MoUswardij  J. — ^If  it  is  necessary  that  they  should  both  be 
parties  to  the  suit  to  make  a  good  title  in  the  PlaintijQ^  he 
Day  make  them  both  parties,  running  the  risk  of  one  of  them 
diflfJiuTning  and  the  Plaintiff  having  to  pay  his  costs.]  Then 
the  Decree  must  be  framed  giving  Alexander  an  option  of 
redeeming,  as  well  as  Oreig  and  Murray. 
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Mr.  Abraham  and  Mr.  Billing^  for  the  Defendants  Oreig  and 
Mwrrmf. — Where  there  is  a  deed  inter  partes  and  recitals  and 
admissions  between  them,  no  doubt  you  must  come  by  cross 
Bill  to  set  it  aside  ;  but  here  this  allied  mortgage  is  not  inter 
partes^  but  a  deed  poll  executed  by  Tennent,  It  is  not  a  clear 
and  distinct  security  for  £2,000,  but  only  for  such  sum  as 
mi^t  from  time  to  time  become  due ;  and  the  Defendant  is, 
tlierefore,  entitled  to  put  the  Plaintiff  to  clear  proof  of  the 
amoant  actually  due.  This  deed  poll  was  preferential,  was  for 
an  eziating  liability,  and  was  executed  within  sixty  days  before 
the  Assignment  for  the  benefit  of  creditors,  and  is  therefore 
▼Old.  The  word  "  goods"  in  5  Vic,  No.  9,  sec.  37,  will  include 
a  teim  of  years.  Shep.  Touch,,  p.  97  ;  Co.  LiU.,  118  b.  The 
Plaintiff  executed  the  assignment  generally,  and  not  without 
pvejodioe  to  his  securities,  and  he  cannot  now  rely  on  those 
aecuritiea.     Cullingworth  v.  Lloyd  (j). 

Mr.  Bunny^  in  reply. — Leases  for  years  do  not  pass  by  a 
gnmt  of  omnia  bona,  although  it  is  otherwise  by  a  wilL  Port- 
man  V.  WUlis  (k).  The  objection  to  the  deed  poll  as  being 
vmd  under  5  ViCy  No.  9,  if  vaUd  at  all,  is  oi^e  for  the 
Trastees  to  enforce  and  not  for  these  Defendants  as  purchasers 
vnder  them. 

Cur.  adv.  VuH. 


0)  2  Bmr.,  386. 


(k)  Cro.  Elii.»  SSe. 


/ 
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1861. 

TUCEETT 
V, 

Albxandbb. 
October  10. 
Judgment. 


Mb.  Justice  Moleswobth  (after  statmg  the  £Acts  sa  lihey 
appear  above) : — 

The  consideration  and  the  dealings  between  Tennent  and 
Bradshaw  appear  rather  confusedly.  As  far  as  I  can  collect 
from  the  evidence,  Bradshaw  appears  to  have  purchased  as 
trustee  for  Tennent,  Tennent  paying  a  deposit  of  j£  1 ,000,  and 
tlie  balance  of  the  purchase-money,  j£  6,000,  being  secured  by 
bills,  upon  which  the  names  of  both  Bradshaw  and  Tennent 
appeared.  These  latter,  partly  paid,  were  renewed  for  balances 
from  time  to  time,  Tennent  appearing  as  drawer,  and  Bradshaw 
as  acceptor.  How  much  was  due  on  20th  June,  1859,  does 
not  appear.  A  bill  alleged  to  be  in  continuation  of  these 
transactions,  accepted  22nd  August  1859,  for  three  months, 
and  falling  due  25th  November  1859,  for  £1^250^  is  the 
amount  now  claimed. 


It  appears  to  me  that  the  mortgage  is  good  in  itself  for  such 
smn  as  Tennent  owed  Bradshaw  at  the  date  of  the  assignment 
to  Dauglish  and  Joshua ;  and  that,  although  it  consisted  of  a 
liability  of  Bradshaw  for  TennenVs  accommodation  at  the  time 
of  its  date  and  execution  respectively. 


The  objection  most  pressed  against  this  security  in  the 
hands  of  the  Plaintifis  is,  that  it  was  executed  within  sixty 
days  of  the  assignment  for  the  benefit  of  creditors,  and  is 
therefore  void  under  5  Fic,  No.  9,  sec.  37.  This  objection 
appears  to  me  untenable,  as  the  section  relates  to  chattels 
personal  only  and  not  to  chattels  real.  Chattels  real  are 
sometimes  called  goods,  as  for  testamentary  and  other 
purposes  ;  but  are  not  so,  I  think,  within  the  meaning  of  this 
section.  The  words  occurring  in  the  section  are,  "  assignment 
or  delivery  or  sale  of  goods"  ;  and  delivery  is  inapplicable  to 
chattels  real  A  subsequent  provision  of  the  Act  is,  that  the 
goods  themselves  shall  be  recoverable,  as  against  the  creditor 
who  takes  such  impeached  transfer,  "  or  their  value  if  sold  to 
another."     It  is  not  probable  that  the  provision  would  take 
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this  fonn  if  immovable  property  were  intended,  as  a  mere         1861« 

iToidaoce  of  the  assignment,  without  provision  as  to  the  value 

if  sold,  would  be  sufficient  to  enable  the  trustees  to  eject  and 

tike  possession  ;  and  perhaps,  if  it  was  intended  to  comprise 

chattehr  real,  some  provision  would  be  made  as  to  the  rights  of     J^^dgmewL 

purchaaers  without  notice.     The  section  takes  it  for  granted 

tliat  no  purchase  shall  be  impeached,  but  that  there  shall  be 

a  liability  against  the  creditor  for  the  goods  in  specie,  or  for 

their  value  if  sold.     There  is  no  proper  ground  for  distinction 

between  freehold  property  and  chattels  real ;  and  having  regard 

to  the  R^istration  Acts,  creditors  under  assignment  deeds  are 

by  means  of  those  Acts  sufficiently  protected  from  undisclosed 

aadgnments  of  chattels  real.     An  assignment  registered  would 

take  precedence  of  aU  unregistered  transfers  of  chattels  real ; 

and  if  the  prior  transfer  were  disclosed  by  registration,  that 

registration  would  give  notice  to  the  creditors :  they  would, 

therefore,  be  protected  from  fraud  by  it. 

F<nr  these  reasons  I  think  the  word  ''goods *'  in  this  section 
means  chattels  peisonal  only.  But,  besides  this,  I  concur  in 
the  view  that  such  an  objection  is  for  the  trustees  to  enforce, 
not  purchasers  from  them« 

The  objection  to  the  execution  of  the  trust  deed  by  Brad- 
iibaw  without  specific  mention  of  his  security  is  untenable. 
The  description  in  the  schedule  was  sufficient  within  the  meaning 
of  the  clause ;  and  the  execution  is  covered  by  that  clause 
enabling  creditors  to  execute  without  prejudice.  In  urging 
this  objection,  the  Defendants  are  in  a  peculiarly  unfavourable 
poaition,  as  deriving  title  under  a  deed  which  itself  describes 
the  property  as  subject  to  mortgages  amounting  to  about 
£6,000. 

I  think  that  the  Plaintiff  are  right  in  proceeding  against 
all  the  Defendants  as  they  have  done.  Both  Alexander,  and 
Grt^  and  Murray,  had  a  colourable  title,  on  which  they 
idled;  and  a  Plaintifi^ proceeding  in  foreclosure,  has  a  right  to 
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1861.         proceed  against  all  parties  setting  up  anj  claim,  and  baa  a 
right  to  get  a  good  title  discharged  as  against  all  persons  who 
may  set  up  any  claim.     He  is  not  bound  to  discriminate 
between  the  validity  of  different  claims  brought  forward  by 
Judgment,      different  persons.  • 


As  to  making  a  decree  for  a  specific  sum,  in  place  of  a 
decree  for  an  account,  I  think  the  evidence  unsatis&ctory  and 
by  no  means  conclusive,  and  not  unlikely  to  be,  at  all  events 
to  a  certain  extent,  rebutted.  At  present  there  is  no  evidence 
of  the  amount  due,  as  against  Tennent.  He  was  not  a  party 
to  the  taking  of  the  evidence,  he  having  left  the  suit  unde- 
fended ;  and  the  parties  are  entitled,  I  think,  to  an  account 
only.  There  is  a  provision  in  the  Rule  enabling  the  Court  to 
take  the  account,  that  the  Court  may  at  the  hearing  accept 
a  statement  of  facts  verified  by  affidavit  as  to  the  amount  due. 
I  am  not  quite  sure  that  that  should  be  held  to  apply  to  the 
case  of  a  person  who  has  not  defended  the  suit ;  but  inasmuch 
as  I  do  not  think  the  evidence  satisfEustoiy  as  to  the  amount 
against  the  parties  who  have  defended,  it  is  unnecessary  for 
me  to  consider  that  question. 


The  Decree  will,  therefore,  be  as  follows  : — Declare  that  the 
Plaintiffs  Tuckett  and  others,  as  assignees  of  Bradskaw,  are 
entitled,  under  the  mortgage  dated  20th  June  1859,  to 
recover  such  sum  (if  any)  as  Tennent  owed  Bradshaw  on 
26th  November  1859,  and  subsequent  interest,  and  costs  of 
suit — Bradehavfs  and  their  own ;  and  to  have  a  lien  for  the 
same  on  TennenCs  interest  for  years,  in  the  equity  of  redemp- 
tion thereof  Refer  it  to  the  Master  to  take  an  account  of 
such  debt  and  interest,  and  of  said  costs,  to  be  taxed.  Upon 
the  Defendants,  or  any  of  them,  paying  to  the  Plaintiff  what 
shall  be  reported  to  be  due  to  them  for  principal,  interest,  and 
costs,  as  aforesaid,  within  six  months  after  confirmation  of  the 
report,  at  such  time  and  place  as  shall  be  thereby  appointed, 
let  the  PlaintifGs  assign  and  transfer  or  release  all  their  right, 
title,  and  interest  in  the  said  mortgaged  premises  free  and 
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dear  of  and  from  all  indunbranoes  done  by  them  or  any 
daiming  by,  from,  or  under  them,  to  the  person  or  persons 
makiDg  such  payment,  by  a  conveyance  to  be  settled  by  the 
Muter,  in  case  the  parties  differ  ;  but  in  de&ult  of  the 
Defiendants  or  any  of  them  paying  the  Plaintiffs  such  principal, 
inter^t,  and  costs  as  aforesaid,  by  the  term  aforesaid,  let  the 
Defendants  from  thenceforth  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  right,  title,  interest,  and  equity 
of  redemption  o^  in,  and  to  the  said  mortgaged  premises. 
Liberty  to  apply. 


1861. 

TUCBJBTT 

V, 

AXSXAITDBS. 

JudfffnetU. 


BANK  OF  AUSTRALASIA  v.  GIBB. 

buPPLEMENTAL  BILL,  in  the  nature  of  a  Bill  of 
Beriror,  to  bring  before  the  Court  the  Defendant  Gtbb,  an 
kfant  bom  since  the  Decree  in  the  original  suit  of  Bank  of 
Auitrakuia  v,  Balhimie  Vans  (/). 

Mr.  /.  TFl  Stephen  moved  for  an  Order  that  the  Decree  in 
the  original  suit,  and  the  enquiries  thereby  directed,  and  the 
proceedings  thereunder  might  be  carried  on  between  the 
Iluntiffs  and  the  present  Defendant  as  if  he  had  been 
originally  a  Defendant  thereto— citing  Seton  an  Decrees^ 
p.  601 ;  Danieirs  Chy.  Practice,  p.  1162  et  seq. 

Mr.  Justice  Moleaworth. — The  fact  to  be  established  is,  that 
there  was  a  Decree  against  the  class  before  this  Defendant 
came  into  esse.  I  think  that  ought  to  be  by  Supplemental 
Decree.  I  cannot  take  judicial  cognizance  that  the  child 
cune  into  existence  after  the  Decree.  The  regular  course  will 
be  to  set  the  Supplemental  Suit  down  for  taking  evidence. 
The  evidence  need  consist  only  of  the  former  proceedings,  and 
^  date  of  the  birth  of  the  child. 

(/)  Videemie,^.S6, 


1861. 
October  l4i,lS. 

In  a  supple- 
mental suit,  of 
the  nature  of  a 
bill  of  revivor 
to  bring  before 
the  Court  an 
infimt  bom 
after,  but 
interested  in, 
the  decree  in 
the  original 
suit,  the 
regular  course 
is  to  set  the 
supplemental 
suit  down  for 
taking 

evidence,  and 
obtain  a 
supplemental 
decree;  but 
the  evidence 
need  only  be 
the  former 
proceedings, 
and  the  date 
of  the  birth  of 
the  child;  and 
the  parties 
need  only  be 
the  plaintiff  in 
the  original 
suit,  and  the 
infant. 
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1861.  ^Ir.  J,  W,  Stephen. — If  evidence  is  gone  into,  it  might  be 

Bank  op       necessary  to  make  all  the  parties  to  the  original  suit  parties 
Australasia    to  this  bill. 


GiBB. 


Mr.  Justice  Molesworth. — No ;  I  think  it  would  be  perfectly 
constituted  as  to  parties,  between  the  present  Plaintiff  and 
Defendant. 


October  18.         The  evidence  in  this  suit  was  this  day  proceeded  with,  and 
closed. 

Mr.  /.  W.  Stephen^  for  the  Plaintiff,  applied  for  an  imme- 
diate Decree,  the  other  parties  consenting. 

Mr.  Justice  Molesworth, — I  think,  the  evidence  having  been 
closed,  the  case  ought  to  be  regularly  set  down  for  hearing 
before  a  Decree  is  made. 


GOODMAN  V.  POWER. 


Oc^odtfr  14, 18. 


MoBERT  DA  WBIN,  by  Indenture,  dated  17th  April  1860, 
mortgaged  to  Messrs.  Power,  Rutherford  and  Davenport  all  the 
cattle  depasturing  on  the  "  Sinclair  West "  Station,  and  all 


By  indenture 
of  17th  April, 
1860,  R,  D, 
assigned  the 
live  stock  on  a 
station,  and 

his  interest  in  the  station,  to  P.  22. 4*  i^<  in  mortgage  to  secure  a  loan  of  £2,715  14s., 
and  repayment  on  11th  August  1860.  He  covenanted  that  on  default  it  should  be 
lawful  for  the  mortgagees  "  at  any  time  or  times  to  seize  and  take  possession  of*  all 
the  live  stock  for  the  time  being  found  on  the  station,  and  "  absolutely  to  sell  and 
dispose  of"  what  should  he  so  taken  possession  of  '*  whether  hereinbefore  assigned  or 
hereby  authorized  to  be  seized."  He  also  covenanted  for  further  assurance  of  the  live 
stock  "  so  expressed  to  be  hereby  respectively  assigned,"  and  the  chattels  "  hereby 
authorized  to  be  seized  and  sold ;"  and  he  agreed  that  any  added  or  substituted  live  stock 
thereafter  depasturing  or  used  upon  the  station  during  the  continuance  of  the  security, 
should  be  "  deemed  to  be  included  in  this  security  and  to  be  hereby  assigned."  Default 
was  made,  and  subsequently  in  October  1860,  the  mortgagor  bought  350  head  of  cattle 
and  put  them  on  the  station.  On  the  18th  May  1861,  the  surviving  mortgagees  entered 
on  the  station  and  took  possession  of  all  the  live  stock,  including  the  350  cattle  added 
after  default.     No  assignment  of  these  350  cattle  was  ever  made  to  the  mortgagees,  or 
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thesr  issue,  increase,  and  progeny,  and  all  working-bnllocks, 
borses,  drays,  &c.,  at  or  npon  the  station,  together  with  his 
iDterest  in  the  station,  to  secure  the  repayment  of  the  sum  of 
JK,715  Us.  on  the  11th  August  1860. 

The  mortgage-deed  contained  the  following  clause : — "  And 
"  in  case  of  such  default  as  aforesaid,"  (i. «.,  in  payment  of 
tiie  prmcipal  sum  on  the  day  named,)  *^  it  shall  also  be  lawful 
"for  the  said  Mortgagees  or  the  survivors  or  survivor  of 
"  &em  or  the  executors  or  administrators  of  such  survivor 
**  by  virtue  of  these  presents  at  any  time  or  times  to  seize  and 
"  take  possession  of  all  the  cattle  working-horses  working- 
"  bollocks,"  &c.,  "  which  shall  or  may  for  the  time  being  be 
'^  foiind  at  upon  or  about  the  said  station  either  in  the  lifetime 
"  or  after  the  decease  of  the  said  Mortgagor  and  what  shall 
"  be  80  taken  possession  of  whether  hereinbefore  assigned  or 
"  hereby  authorised  to  be  seized  or  any  of  them  respectively 
"absolutely  to  sell  and  dispose  of."  There  was  also  a 
covenant  for  further  assurance,  in  the  usual  terms:  "for 
^  farther  or  better  assigning  the  said  cattle  horses  bullocks," 
Ac,  "  so  expressed  to  be  hereby  respectively  assigned  or  for 
'*  assigning  or  assuring  the  several  chattels  hereby  authorised 
"to  be  seized  and  sold  or  any  of  them  respectively  unto 
"the  said  mortgagees  or  the  survivors  and  survivor  of 
"  them."  The  mortgage-deed  ended  as  follows  : — "  And 
"  it  is  hereby  further  agreed  that  any  cattle  horses  bullocks," 
^,  "  which  shall  hereafter  be  depasturing  or  used  upon 
"  the  said  station  during  the  continuance  of  this  security 
"  aihet  in  lieu  of  or  in  addition  to  any  which  are  now 
"  depasturing  or  used  thereon  and  hereinbefore  assigned  shall 
""  be  deemed  to  be  included  in  this  security  and  to  be  hereby 
•*  assigned." 


1861. 

GoODMAlir 

V. 

POWEB. 

Statemeni, 


nqvnd  hj  them.  On  the  20th  August,  1861,  the  mortgagor  made  a  voluntary 
nq[QeatTatioii  of  his  estate,  and  hU  Official  Aiasignee  brought  tMs  suit  for  the  350  cattle. 

The  caee  was  beard  by  consent  on  bill  and  answer. 

Seld^  that  the  seizure  completely  divested  the  title  of  the  mortgagor,  and  rendered 
that  of  the  mortgagee  valid  as  against  all  the  world;  and  bill  dismissed  with  costs. 

VOL.  L ^IQ.  H 
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GOODMAK 

V. 

Power. 
Staiement. 
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Default  was  made  in  payment  of  the  monies  secured 
by  the  mortgage ;  and  subsequently  to  such  default — 
viz.,  in  October  1860 — the  Mortgagor  purchased  from  one 
M^Leod  350  head  of  cattle,  and  put  them  to  depasture  on 
the  station. 


Argument, 


On  18th  May  1861  (Rutherford  having  previously  died) 
Poxcer  and  Davenport  entered  upon  the  station,  under  their 
mortgage-deed,  and  took  possession  of  all  the  stock  and 
chattels  thereon,  including  the  cattle  purchased  irova.  M''Ltod; 
but  no  deed  of  assignment  of  the  last  mentioned  catUe  was 
ever  executed  by  Dawhin  to  Power  and  Davenport^  nor  was 
he  ever  required  by  them  to  execute  any  such  deed. 

On  20th  August  1861,  the  estate  of  Dawhin^  the  Mortgagor, 
was  voluntarily  sequestrated,  and  the  Plaintiff  appointed 
Ofl&cial  Assignee  thereof. 

The  Plaintiff  instituted  this  Suit  against  Power  and  Daven- 
port^ praying  that  as  such  Official  Assignee  he  might  be 
declared  to  be  the  owner  of  the  350  head  of  cattle  purchased 
from  M^Leod,  and  that  the  Defendants  might  be  restrained 
from  selling  the  same,  and  might  be  ordered  to  deliver  them 
up  to  him. 

The  Defendants,  by  their  answer,  admitted  all  the  above 
facts,  and  submitted  that  they  were  entitled  to  retain  posses- 
sion of,  and  sell,  the  whole  of  the  cattle  upon  the  station  at 
the  time  when  they  took  possession,  under  the  powers  and 
provisions  contained  in  the  mortgage-deed. 

The  case,  by  consent,  now  came  on  for  hearing  on  Bill  and 
Answer  only. 

Mr.  Holrot/dy  for  the  Plaintiff. 

Mr.  Abraham  and  Mr.  J.  W.  Stephen^  for  the  Defendants. 
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Tlie  following  cases  were  cited: — Congreve  v.  Evetts  (m),         1861. 
Langton  v.  Horton  (n),  Wood  v.  Rowcliffe  {o\  Lunn  v.  Thorn- 
Urn  {/)),  Wilmot  r.  Pike  (q),  Hope  v.  Hayley  (r),  Holroyd  v. 
Marshall  («),  Morris  v.  C&urtney  {t). 

Cur,  adv.  Vult.      Aryvment. 


Mr.  Jushoe  Moleswobth  (after  stating  the  facts  as  above, 
•&d  the  clauses  of  the  mortgage-deed  already  set  out) : — 


October  18. 
Judgment, 


llie  provisions  inserted  in  this  mortgage-deed — that  any 
cattle  found  depasturing  upon  the  station  shall  be  deemed 
sabject  to  the  securities  between  the  parties — are  not 
mueuonable  in  securities  over  squatting  stations.  They 
prevent  the  necessity  for  that  stringent  watchfulness  which 
otherwise  would  be  requisite  on  behalf  of  the  mortgagees  to 
secore  themselves,  as  they  are  then  only  obliged  to  keep  so 
much  watch  as  to  see  that  the  stock  upon  the  station  is  not 
Btttenally  diminished.  It  would  require  much  greater  scrutiny 
if  they  were  to  carry  on  their  watch  to  the  extent  of  seeing 
that  the  same  identical  cattle  continued  on  the  station. 


It  has  been  urged  that  the  right  to  enter  and  take  the 
cattle  depasturing  upon  the  station  is  only  for  the  purposes  of 
sale,  and  that  it  is  evident  here  that  the  mortgagees  did  not 
enter  for  the  purpose  of  sale,  they  not  having,  in  fact,  sold  in 
ibe  long  time  that  elapsed  after  their  seizure.  But  the 
covenant  for  farther  assurance  relates  not  only  to  cattle  that 
might  be  seized,  but  to  all  cattle  liable  to  be  seized  under  the 
power  in  the  mortgage- deed,  whether  they  were  or  were  not 
6«zed ;  and  the  final  clause  extends  the  equitable  security  to 
all  cattle  depasturing  upon  the  land. 


(»)  10  Ex.,  298. 
(»)  1  Hare,  549. 
(o)  8  Hare,  304. 
(jp)  1  C.  B.,  379. 


(q)  5  Hare,  14. 

(r)  5  E.  <fe  B.,  830. 

(*)  30  L.  J.  Ch.,  385. 

(t)  Snp.  Ct.  Vic. 
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1861. 
Goodman 

POWEB. 

Judgment, 


M 


I  think,  therefore,  that  the  entire  effect  of  this  deed  ig, 
that  the  mortgagees  might  enter  and  seize  anything  that  was 
depasturing  on  the  station.  That  provision  is  strictly  for  the 
purposes  of  sale.  Then  there  is  a  covenant  to  convey  at  once 
anything  so  liable  to  be  seized,  whether  seized  or  not,  and  a 
declaration  that  the  mortgagees  should  have  an  equitable  lien 
upon  anything  liable  to  be  seized.  This,  as  between  the 
mortgagor  and  mortgagee,  entitled  the  mortgagee  at  all 
times  to  call  upon  the  mortgagor  to  perfect  the  security,  by 
executing  an  assignment  of  any  cattle  that  might  be  depas- 
turing upon  the  station  from  time  to  time;  and  this,  as 
between  mortgagor  and  mortgagee,  is  a  right  perfectly 
recognisable  in  equity.  I  am  not  now  dealing  with  the  case 
of  third  persons  intervening  or  purchasing  cattle  so  circum- 
stanced. The  authorities  shew  that  at  law  the  cattle  do  not 
pass  under  a  contract  of  this  kind.  It  is  valid  and  binding 
in  contract  as  between  the  mortgagor  and  mortgagee,  but  it 
is  not  valid  and  binding  in  rem.,  as  regards  the  rights  of  third 
persons. 


I  am  not  now  dealing  with  a  case  in  which  the  insolvency 
takes  place  before  the  actual  seizure  has  been  effected,  but 
with  one  in  which  the  actual  seizure  had  been  effected,  and 
where  the  mortgagee,  having  a  right  to  seize,  had  entered 
and  seized,  and  in  which,  for  some  time  after  that  seizure, 
and  before  the  insolvency,  he  remained  in  possession  of  that 
which  he  so  seized. 


Under  these  circumstances,  I  think  the  seizure  completely 
divests  the  equitable  right  which  is  now  sought  to  be  enforced. 
If  the  mortgagor  had  objected  to  the  seizure,  the  mortgagee 
would  have  been  entitled  to  compel  him  to  execute  an  assign- 
ment ;  and  possession  itself,  under  a  lawful  right  by  a  person 
having  a  licence  to  take  possession,  constitutes  title  in  the 
person  so  seizing.  It  therefore  seems  to  me  that  the  operation 
of  this  deed  is  similar  to  that  in  the  several  cases  to  which  I 
have  been  referred  of  a  provision,  as  between  mortgagor  and 
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mortgagee  of  chattels,  for  taking  fature  chattels ;  and  that,  in 
the  sereral  anthorities  to  which  I  have  been  referred,  has  been 
held,  as  soon  as  the  seizure  takes  place,  to  render  yalid,  as 
against  all  the  world,  the  title  of  the  mortgagee  so  seizing. 

It  therefore  appears  to  me,  upon  the  whole,  that  the  equity 
Booght  to  be  enforced  by  this  Bill  is  not  sustained,  and  that 
the  Bill  must  be  dismissed  with  costs. 


1861. 


Judgment, 


COLLEY  V.  COLLEY. 


Mi 


LR.  J.  W.  STEPHEN  moved  on  affidayits,  under 
13  Flic.,  No.  31,  sec  1,  for  an  Order  for  personal  service 
upon  the  Defendant,  an  infant,  residing  in  England.  This  was 
a  Creditor's  Suit  for  payment  of  the  debts  out  of  the  real 
estaite.  The  Defendant  is  the  infant  heir-at-law,  residing  in 
^igland,  without  any  legal  guardian,  both  his  parents  being 
dead.  Several  such  orders  had  been  made  in  the  case  of 
adult  defendants,  but  there  had  been  no  previous  case  of  such 
aa  order  bdng  made  in  the  case  of  an  infant  defendant. 


October  VJ,\%. 

The  Court 
will,  under  13 
Tic,,  No.  81, 
sec.  1,  make 
an  order  for 
personal 
service  of  an 
infant 
defendant 
residing  in 
England,  and 
without  any 
guardian. 


Cur.  adv.  Vult. 


Motion  granted. 


October  18. 
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October  1S,29, 

A  Bill  to 
rectify  a  deed 
on  the  ground 
of  mistdce  did 
not  shew  that 
the  intention 
of  both  parties, 
or  at  all 
events  of  the 
Defendant, 
was  not  in 
conformity 
with  the  deed 
— shewed  no 
common 
mistake  of 
both  parties, 
and  no  fraud 
by  one  party 
know^ing  that 
the  other  was 
acting  in 
ignorance : 

^e^bad, 
on  demurrer 
for  want  of 
equity. 


SUPREME  COURT:   VICTORIA. 


HARPER  V.  MACKENZIE. 


B, 


^ILL  to  rectify  an  Assignment  by  Deed.  Plaintiff  and 
Defendant  had  been  partners  as  coffee  and  spice  merchante 
and  coffee  roasters  and  general  grinders.  During  the  part- 
nership they  had  jointly  taken  out  a  patent  for  fourteen  years 
from  23rd  September  1858,  for  improvements  in  roasting 
coffee  and  other  seeds  and  roots.  In  May  1860,  differcDces 
having  arisen  between  the  partners,  it  was  mutually  agreed 
that  the  partnership  should  be  dissolved,  and  that  all  matters 
in  dispute  between  them  should  be  referred  to  arbitration. 
Pending  the  arbitration.  Defendant,  by  letter,  dated  the  8th 
June  1860,  offered  ^1,400  for  Plaintiff 's  share  of  the  entire 
partnership  effects,  except  the  patent  right ;  and  on  the  same 
day  signed  and  handed  to  the  arbitrators  the  following  memo- 
randum : — 

**  In  the  event  of  my  becoming  the  purchaser  of  Mr.  Harpet's  share 
"  of  our  present  business,  I  offer  to  g^ve  him  £400,  payable  by  accept- 
'*  ances  at  three,  six,  twelve,  and  fifteen  months,  for  his  share  of  the 
"  patent  right  now  held  by  us,  so  that  it  may  afterwards  be  my  sole 
"  property.  K  the  above  acceptances  are  not  duly  honored,  Mr.  Hcirper 
"  to  obtain  possession  of  the  entire  patent  right." 

The  Plaintiff  accepted  this  offer  by  the  following  memo- 
randum, dated  9th  June  1860,  signed  by  him,  and  addressed  to 
the  arbitrators : — 

"  I  accept  Mr.  J.  F.  Mackenzie* s  offer  of  £1,400  stg.  for  my  interest 
"  in  the  business,  &c.,  of  Messrs.  Mackenzie  ^  Harper,  and  I  also 
"  accept  Mr.  Mackenzie's  offer  of  £400  stg.  for  my  interest  in  the 
"  patent ;  terms  and  conditions  of  settlement  for  both  as  specified  in 
"  Mr.  Mackenzie's  letters  of  yesterday,  the  8th  inst." 

On  the  16th  June  1860,  the  Arbitrators  made  an  award 
to  the  effect,  inter  aliOj  that  the  Defendant  should  have  the 
option  of  taking  the  patent  right  on  the  terms  named  in  the 
above  memorandum,  the  payment  to  be  secured  by  an  assign- 
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ment  of  the  patent  right  by  way  of  mortgage ;  and  on  the 
20th  June,  Defendant's  solicitors,  by  letter  addressed  to  the 
Plamtiff,  accepted  the  option,  and  stated  that  Defendant 
▼odd  be  the  purchaser  on  the  terms  named. 

On  the  13th  August  1860,  the  Plaintiff  executed  a  deed  of 
ttsigmnent  to  the  Defendant,  whereby,  after  reciting  generally 
an  agreement  to  purchase,  he  in  consideration  of  the  sum  of 
£400  granted,  assigned,  and  confirmed  to  the  Defendant  ^'  All 
*'  tliat  the  half-share  right  title  and  interest  of  him  the  said 
"  Boberi  Harper  his  executors  administrators  and  assigns  of 
"  ind  in  all  that  and  those  the  said  recited  improrements 
^  and  letters  patent  And  also  all  and  singular  the  benefits 
"  pririleges  and  adrantages  of  arising  out  of  or  to  be  derived 
^  from  the  said  improvements  and  letters  patent  And  also 
'*  all  and  singular  other  the  letters  patent  (if  any)  to  be 
"  hereafter  obtained  on  account  thereof." 
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1861. 


Statement. 


By  an  indenture  of  the  14th  August  1860,  reciting  the 
award,  the  invention  and  the  letters  patent  were  assigned  by 
the  Defendant  to  the  Plaintiff,  by  way  of  mortgage,  to  secure 
the  payment  of  the  £400. 

Subsequently  to  this  the  Plaintiff  obtained  letters  patent  in 
England  for  the  same  invention. 

The  Defendant  having  paid  the  £400,  applied  to  the 
Plaintiff  to  re-assign  the  letters  patent,  and  tendered  to  him 
for  execution  a  deed  of  assignment,  reciting  the  indentures  of 
the  13th  and  1 4th  August,  and  containing  a  general  covenant 
against  incumbrances.  The  Plaintiff  refused  to  enter  into 
any  covenant  against  incumbrances,  except  one  restricted  to 
incumbrances  of  the  Victorian  patent,  contending  that  that 
was  all  that  was  intended  to  be  assigned  by  the  deed  of  the 
13Ui  August;  and  the  Defendant  threatened  to  commence 
proceedings  at  Law  to  compel  the  Plaintiff  to  execute  a 
''e-assigranent  as  tendered  to  him. 
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1861.  The  Plaintiff  thereupon  filed  this  Bill,  stating  all  the  abore 

facts,  and  alleging  that  he  executed  the  indentures  of  the  13th 
and  14th  August  without  reading  them  or  having  them  read 
to  him,  and  under  the  belief  that  they  had  been  prepared 
Statement,  in  accordance  with  the  agreement  between  'himself  and  the 
Defendant  and  with  the  award  and  option;  that  shortly 
after  such  execution  he  discovered  the  real  terms  of  these 
indentures ;  that  Defendant  claimed,  by  virtue  of  the  deed  of 
assignment,  to  have  the  sole  exclusive  right  to  aU  letters 
patent  to  be  obtained  in  respect  of  the  invention  since  the 
date  of  the  deed  of  assignment,  and  also  to  all  letters  patent 
which  might  be  obtained  out  of  the  Colony  in  respect  of  the 
same  invention ;  that  such  claim  was  entirely  contrary  to  the 
spirit  and  meaning  of  the  award  and  of  the  contract  between 
him  and  the  Defendant ;  that  he  never  intended  or  agreed  to 
assign  his  interest  in  any  future  or  other  patents,  and  that 
.  such  assignment  was  introduced  into  the  deed  by  mistake  and 
without  his  knowledge  or  consent.  The  Bill  then  prayed  that 
it  might  be  declared  that  the  Plaintiff  executed  the  indenture 
of  the  13th  August  1860  by  mistake,  so  far  as  the  same 
purported  to  assign  the  Plaintiff's  interest  in  any  future  patent 
or  any  patent  other  than  the  patent  obtained  by  the  Plaintiff 
and  Defendant ;  that  the  deed  might  be  rectified  by  having 
struck  out  all  words  which  referred  to  or  purported  to  assign 
any  such  interest;  and  for  an  Injunction  to  restrain  the 
Defendant  from  proceeding  at  Law  to  compel  the  Plaintiff  to 
execute  a  re-assignment  containing  an  unqualified  covenant 
against  incumbrances. 


To  this  Bill  the  Defendant  demurred  for  want  of  equity. 

Argument.  Mr.  J.  W,  Stephen^  in  support  of  the  Demurrer. — It  is  not 
before  the  Court  which  of  the  partners  was  the  "  true  and  first 
inventor"  ;  but  the  patent  having  been  issued  to  the  Plaintiff 
and  Defendant  jointly,  they  must  be  taken  to  have  been  the 
joint  inventors ;  for,  if  not,  the  patent  would  be  invalid,  and 
it  does  not  lie  in  the  mouth   of  the  Plaintiff  to  say  that 
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it  18  inTglid.  An  inyention  in  this  colony  cannot  be  legally 
patented  in  England  by  a  person  introducing  it  only,  and 
probably  not  even  by  the  true  and  first  inventor.  Roebuck  v. 
SUrling  (v).  A  patent  can  only  be  granted  to  the  true  and 
first  inventor,  and  it  mnst  be  for  an  invention  not  previously 
wed  within  the  realm  {w) ;  and  the  word  <*  realm  "  here 
indades  the  whole  of  the  Queen's  dominions.  Brown  v. 
AMumdale  (x).  Therefore  the  patent  obtained  in  England 
bjthe  Plaintifr  is  invalid.  There  is  no  allegation  in  the  Bill 
of  any  mistake  on  the  part  of  the  Defendant  in  executing  the 
deed  now  sought  to  be  rectified,  but  only  on  the  part  of  the 
Plaintiff  and  this  is  insufficient  unless  fraud  or  imposition  be 
shewn,  which  is  not  here  aUeged. 


1861. 


Argument, 


Mr.  Ahrahtxm  and  Mr.  Bunny,  for  the  Bill. — ^The  Defendant's 
objections  should  have  been  taken  by  plea,  and  not  by 
demnrrer,  because  he  complains  of  the  absence  of  facts  in  the 
Bin.  Barber  v.  Barber  (y).  The  Defendant  is  estopped  from 
saying  the  English  patent  could  not  be  granted,  because  he 
insistB  npon  an  assignment,'  in  which  it  is  treated  as  granted. 
The  local  Patent  Act,  20  Ftc,  No.  3,  ss.  16  &  89,  enacts  that 
Qu  English  patent  shall  have  force  in  the  Colony.  The 
patent  is  already  granted  in  England,  and  the  Court  will  treat 
it  as  a  good  patent  until  it  be  repealed  by  scire  facias.  In  re 
Lowe's  Patent  (z).  It  is  not  necessary  that  the  Bill  should 
contain  any  objection  of  mistake  on  the  part  of  the  Defendant, 
this  not  being  an  executory  contract ;  and  the  intention  of  the 
parties  being  evidenced  by  the  antecedent  contract,  by  the 
award,  and  the  acceptance  of  the  option  given  by  it,  the 
assignment  should  have  been  prepared  accordingly.  Marquis 
of  Exeter  v.  Marchioness  of  Exeter  (a),  Alexander  v.  Crosbie  (b). 
There  must  be  a  total  absence  of  all  allegation  of  mistake  to 
warrant  a  demurrer  to  a  bill  to  rectify  a  mistake.     Midland 


(«)  1  Webs.  FMi.  Cas., 45& 451. 
(v)  21Jacl,C.3,  8.6. 
W  1  Webfc  Pat.  Can.  ,433,  S.C; 
8a&flii.,437. 


(y)  29  L  J.  Ch.,  49. 

(«)  25  L  J.  Ch.,  454. 

(a)  8  Myl.  &  Cr.,  821. 

(5)  LI.  &  0.,  temp,  Sugden,  146. 
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1861,  Oreat  Western  Railway  of  Ireland  v.  Johnson  (c).  All  allusion 
to  future  patents  being  excluded  out  of  the  contract  the  award 
and  the  option,  shews  conclusively  that  they  were  not  intended 
to  pass.  To  assign  future  patent  rights,  express  words  most  be 
Argument,  used.  Beard  v.  Egerton  (d) ;  vide  also  form  of  assignment  m 
Eindmarch  on  Patents,  p.  741.  The  Plaintiff's  right  to  relief 
is  perfectly  independent  of  the  ralidity  of  the  English  patent, 
and  this  Court  is  not  called  upon  now  to  decide  upon  its 
validity  or  otherwise.  The  allegations  of  the  Bill  shew  that 
the  deed  was  executed  under  a  mistake,  and  the  Plaintiff  ia 
entitled  to  have  it  rectified.  Broughton  v.  Hutt  (e).  The  Bill 
is  not  demurrable  .if  any  relief  can  be  had  by  the  Plaintiff^ 
even  although  not  the  specific  relief  prayed.  Molestcorth  v. 
Howard  (/). 


Mr.  J,  W,  Stephen,  in  reply. 


Cur,  adv,  Vult 


October  29. 

Judgment.       Mr.  JUSTICE  MoLESWORTH  : — 

This  Bill  has  been  demurred  to  on  several  grounds,  but  th^ 
general  demurrer  for  want  of  equity  is,  "lliat  it  does  not 
"  appear  by  the  allegations  contained  in  the  said  Bill  that  the 
'*  Plaintiff  is  entitled  to  have  the  deed  of  assignment  rectified 
"  as  prayed  by  the  said  Bill  or  that  the  intention  of  the 
'^  parties  to  the  said  deed  or  at  all  events  of  this  Defendant 
"  was  not  in  conformity  with  the  terms  thereof.'* 

Now,  the  Bill  is  open  to  the  objection  pointed  out  by  this 
demurrer.  It  alleges  a  mistake  in  the  Plaintiff  that  ho 
believed  the  deed  had  a  different  operation  to  that  which  it 
had ;  but  it  does  not  state  that  the  Defendant  had  any  such 


(c)  6  H.  L.  Rep.,  798. 

(d)  3  C.  B.,  97.     S.  C,  10  Jur.,  643. 


{e)  28  L  J.  Ch.,  167. 
(/)  2  CoU.,  145. 
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belief,  and  it  does  not  make  a  case  of  fraud  or  mis-statement 
as  against  the  Defendant. 

It  has  been  argned  on  the  other  side  that,  where  a  deed 
purporting  to  be  executed  in  pursuance  of  a  written  agree- 
ment Taries  from  that  written  agreement,  the  parties  are 
entitled  to  have  the  deed  rectified,  merely  upon  the  assumption 
that  what  the  parties  intended  was  to  execute  the  antecedent 
agreement.  I  do  not,  however,  think,  upon  looking  at  the 
pleadings  in  this  case,  that  the  pleader  is  aided  by  any  such 
intoidment.  I  cannot  gather  from  the  language  of  the 
preTious  parts  of  the  Bill  that  the  deed  was  at  all  intended  to 
be  an  execution  of  the  antecedent  written  award.  The  deed 
itself  does  not  refer  to  any  definite  antecedent  agreement,  but, 
like  most  conreyances,  merely  recites  generally  an  agreement 
between  the  parties  to  purchase ;  and  then  proceeds  to  witness 
thai,  in  pursuance  of  the  said  agreement,  the  said  Harper 
doth  grant,  and  so  on,  proceeding  to  convey  both  the  existing 
patent  right  and  the  invention. 

There  is  no  specific  allegation  in  the  Bill,  or  anything 
equivalent  to  a  specific  allegation,  shewing  either  a  common 
mistake  of  both  parties,  or  a  fraud  by  one  party  knowing  that 
the  other  party  was  acting  in  ignorance ;  and  I,  therefore, 
think  that  the  demurrer  must  be  allowed.  I  will,  however, 
giTe  tiie  Plaintiff  a  month  to  amend  his  Bill,  and  it  would  be 
desirable  to  state  more  accurately  who  the  inventor  was.  In 
erdw  to  give  validity  to  the  patent,  the  two  parties  to  whom 
it  is  granted  must  be  the  joint  inventors,  and  I  doubt  if  one 
of  them  could  obtain  an  effectual  patent  elsewhere.  But, 
on  the  other  hand,  if  the  deed  is  intended  to  work  out  the 
VTitten  agreement,  the  deed  ought  not  to  go  beyond  it,  and 
I  ooght  not  to  be  called  upon  to  decide  as  to  the  validity  or 
iBTalidity  of  the  English  patent. 


1861. 


Judgment, 


Demurrer  allowed. 
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1861. 
October  dO. 

Defendant 
gave  notice  of 
a  motion  to 
dismiss  for 
want  of 
prosecntion. 
Plaintiff 
before  this 
motion  came 

the  caasT^uid  ^^^^  ^®  motion  for  dismissal,  and  mentioned  to  the  Court 

gave 

I>efendant 

notice  of  the 

step. 

Defendant 

moved  to 

dismiss,  and 

mentioned  to 

the  Coart 

that  the  cause 

had  been  set 

down  since 

the  notice  to 

dismiss. 

Plaintiff  did 

not  appear  on 

the  motion  to 

dismiss,  and 

the  cause  was 

dismissed. 

On  motion 
by  Plaintiff  to   subject, 
reinstate,  and 
that 

Defendant 
should  pay  the 
costs; 

Meld,  that 
the  Defendant 
was  not,  after 
learning  that 
the  cause  was 
set  down, 

bound  to  call  the  attention  of  the  Court  to  that  fact,  nor  bound  to  suit  his  motion  to  it ; 
that  he  was  regular  in  what  he  did ;  and  that  the  Bill  was  rightly  dismissed.  However, 
under  the  circumstances.  Bill  reinstated  on  terms  of  Plaintiff  paying  costs  both  of  the 
motion  to  dismiss,  and  of  the  motion  to  reinstate.] 


THOMPSON  V.  TULLIDGE. 

IVAOTION,  on  notice,  to  reinstate  a  cause,  in  which  the 
Bill  had  been  dismissed  for  want  of  prosecution.  The  Plaintiff 
had,  immediately  upon  receipt  of  the  notice  of  motion  to 
dismiss,  and  before  the  motion  came  on,  set  down  the 
cause,  and  had  given  notice  to  the  Defendant  of  his  haying 
done  so.      On  the  18th  instant,  Counsel  for  the  Defendant 


that  his  client  had  received  intimation  from  the  other  side  of 
the  cause  having  been  set  down  since  the  notice  of  motion 
to  dismiss.  The  Plaintiff  did  not  appear,  and  the  bill  was 
dismissed. 

Mr.  Bunny  now  appeared  for  the  motion  to  reinstate  ;  and 
cited  Spurrier  v.  Bennett  {g\  Waller  v,Fedlington  (A),  SmiUiers 
V,  Brown  (;),  and  the  English  practice  under  Gen,  Ord.  114  of 
May  1845. 

Mr.  J.  W.  Stephen,  contra,  cited  Jackson  v.  Pownall  (Jc) ; 
and  Sup,  Ct,  Rules,  Cap.  vi.,  R  8  and  34 ;  and  pointed  out  the 
different  wording  of  the  English  and  the  Colonial  Rules  on  the 


Mb.  Justice  Molesworth: — 

The  Plaintiff,  on  the  motion  to  dismiss,  stood  simply  on  his 
having  taken  a  step  after  the  notice  of  motion  was  given,  and 


(ff)  4  Mad.,  39. 
(A)  4  Beav.,  124. 


(J)  Sup.  a.  Vic. 
(k)  16  Ves.,  204, 
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did  not  appear  eyen  to  state  that  to  the  Court;  so  that  I         1861. 

most  DOW  deal  with  him  as  haying  left  that  motion  entirely 

unopposed.     If  so,  is  it  to  be  said  that  notice  to  a  Defendant 

that  the  Plaintiff  has,  pending  a  motion  to  dismiss,  set  down 

the  caose,  Lb  a  fact  which  the  Defendant  is  bound  to  call  the      Judgment, 

attention  of  the  Court  to ;  and  that  he  was  bound  either  to 

withdraw  his  motion,  or  to  confine  himself  to  an  application 

for  his  costs  ?   I  do  not  think  that  the  Defendant  was  irregular 

m  what  he  did. 


The  English  practice  has  been  referred  to;  but  I  find  no 
rale  in  the  English  practice  under  which  the  Defendant  is 
boond  to  state  such  a  fact  to  the  Court,  or  suit  his  motion  to 
it  I  think  the  language  of  our  Rule  makes  the  case  entirely 
different  to  the  pases  under  the  English  Rule.  On  certain 
iaets  haying  occurred,  the  Defendant  is  at  liberty  ''  to  apply 
^  to  the  Court  that  tibe  Bill  may  be  dismissed  for  want  of 
"  prosecution" ;  and  the  Rule  goes  on  to  say,  ''  and  unless 
*^  raffident  cause  be  shewn,  the  Court  shall  order  accordingly.^* 
Here  the  Plaintiff  did  not  shew  any  cause.  It  is  not  the 
proTince  of  the  Defendant  to  bring  the  fact  under  the  cogniz- 
tnee  of  ih»  Court.  It  is  the  duty  of  the  Plaintiff  to  appear 
and  shew  to  the  Court  the  fact  which  he  relies  on,  as  cause 
why  the  Court  should  not,  on  the  motion  to  dismiss,  make 
nidi  order  as  the  Court  deems  just.  Here  the  Plaintiff  did 
ikDt  do  this,  and  his  Bill  was  rightly  dismissed. 


He  now  comes  with  a  motion  that  the  cause  be  reinstated, 
•nd  that  the  opposite  party  pay  the  costs ;  so  that  the  opposite 
pirty  is  again,  if  he  do  not  appear,  to  run  the  chance  of  not 
getting  his  costs.  Though  I  think  that,  under  the  circum- 
stances, the  cause  ought  to  be  reinstated,  it  certainly  should 
he  so  only  on  the  terms  of  the  Plaintiff  paying  the  costs  both 
of  the  motion  to  dismiss  and  of  the  present  application. 
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October  31. 

The  Act, 
No.  112,  8.87, 
authorises  the 
appointment 
a«  Commis- 
Bioiier,  of  one 
of  two  persons 
Tijvmed  in  the 
nltemative 
ill  the 
Commission. 


In  rr  BROOKFIELD  and  thb  Act  No.  112. 


Mi 


R.  MOORE  moved,  under  sec.  87  of  this  Act  for  a 
Commission  to  issue  to  New  Zealand,  appointing  either  of 
two  persons  therein  named,  a  Commissioner  to  take  the 
acknowledgment  of  Mrs.  Maria  D.  Brookfield, 

Mr.  Justice  Molesworth. — I  think  the  power  given  by  the 
Act  to  appoint  *'  anj  person  '^  named  in  the  Commission 
authorizes  me  to  appoint  one  of  two  persons  in  the  alterna- 
tive. The  Commission  may  therefore  issue,  appointing  as  a 
Commissioner  either  of  these  gentlemen  in  the  alternative. 


IFFLA  V.  BEANY. 


No^emher^  5. 


W^ILLIAM  GILBEE  being  entitled  to  the  fee-simple  of  a 
house  and  premises  in  Collins-street,  Melbourne,  subject  to  a 
mortgage,  contracted  for  the  sale  of  the  same  to  Solomon  Iffla ; 
and,  by  an  agreement  of  June  1860,  made  between  Gilhee  and 


J.  conveyed  a 

honie  to  JIf., 

8,  B.y  and  J. 

(the  settlor), 

on  certain 

tr-usfcs  for  the 

benefit  of  J., 

h\i  wife,  and 

ohildren.    The  settlement  contained  a  power  of  sale  by  the  trustees  or  trostee  for  the 

time  being,  with  the  consent  in  writing  of  the  person  or  persons  for  the  time  being 

beneficially  entitled  to  the  rents ;  and  a  power  to  appoint  a  new  trustee,  if  either  of  the 

trustees  should  die,  or  become  incapable,  or  be  unwilling,  to  act.     M.,  being  absent  in 

Ivng-land,  an  instrument  was  executed,  which  recited  that  M.  was  incapable  to  act,  and 

appointed  H.  a  new  trustee. 

J.  contracted  with  J.  O.  S.  for  the  sale  to  him  of  the  fee ;  and  I.'s  wife,  as  the  person 
bcineficially  entitled  to  the  rents,  declared  her  consent  in  writing  to  the  sale. 

Tlie  purchaser  having  refused  to  complete,  the  trustees  (/.,  S.  3.,  and  J7".,)  filed  a 
Bill  for  specific  performance;  and  the  Defendant,  by  his  answer,  denied  that  he  had 
contracted  with  the  Plaintiffs  as  trustees  of  the  settlement. 

Meld,  that  the  appointment  of  ^.  as  a  new  trustee  was  bad ;  that  3f.  had  a  duty  to 
ejsepcise  an  independent  discretion  as  trustee,  and  that  he  was  not  bound  by  the  contract 
made  on  a  speculation  of  what  he  would  do  afterwards ;  that  this  was  a  sale  by  a  person 
who  had  no  right  to  sell,  and  that  the  whole  contract  was  void. 

Bill  dismissed,  with  costs. 
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Iffa^  it  was  agreed  that  Gilhee  should  discharge  the  mortgage, 
and  execute  a  conveyance  of  the  premises  to  Iffla^  who  should 
pay  a  certain  portion  of  the  purchase-money,  and  at  the  same 
time  execute  a  mortgage  of  the  premises  to  Gilbee,  to  secure 
the  sum  of  £1,400,  babmce  of  the  purchase-money. 


1861. 


Statemetd* 


Subsequently  to  this  agreement  being  entered  into,  a  post- 
ooptiai  settlement  of  the  4th  July  1860  was  made  between 
Momm  Iffia^  of  the  first  part ;  Eachael  Iffla^  his  wife,  of  the 
•econd  part;  and  Samuel  Magnus,  Solomon  Belinfante,  and 
the  said  Solomon  Iffla^  of  the  third  part ;  whereby  the  said 
Sfiiimm  Iffia  granted  and  assigned  to  Magnus  and  Belinfante 
ud  their  heirs  or  assigns  "  All  that  the  estate  and  interest  of 
"  him  the  said  Solomon  Iffla  of  and  in  the  premises,"  to  the 
Qse  of  liagnuSy  Belinfante,  and  himself,  their  heirs  and  assigns 
for  erer,  upon  certain  trusts  for  the  benefit  of  himself  and  his 
wife  and  children.  This  settlement  contained  the  following 
power  of  sale,  viz  : — "  Provided  always  and  it  is  hereby 
^  declared  that  it  shall  be  lawful  for  the  trustees  or  trustee 
"&r  the  time  being  of  these  presents  with  the  consent 
"in  writing  of  the  person  or  persons  for  the  time  being 
"beneficially  entitled  to  the  rents,"  <kc.,  "  of  the  said 
"  messuages,"  &c.,  hereby  settled  to  sell  and  dispose  of  the 
"said  estate  and  interest  of  and  in  the  said  messuages," 
tc-,  "  ^y  public  auction  or  private  contract."  There  was 
^  a  power  of  appointment  of  new  trustees,  if  either  of  the 
toistees  should  "  die  or  become  incapable  or  be  unwilling 
**toact" 


On  the  5th  October  1860  Oilbee  paid  off  the  mortgage  upon 
the  jffemises,  and  got  in  the  legal  estate. 

On  the  23rd  January  1 861,  Magnus,  one  of  the  trustees  of  the 
Kttkment  being  in  England,  A.  Q.  Henriques  was,  by  indenture 
cf  that  date,  reciting  the  absence  of  Magnus  and  that  he  was 
iDcapable  to  act  in  the  trusts  of  the  settlement,  appointed  a 
tmstce  in  his  place. 
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1861.  By  an  indenture  of  the  28th  January  1861 — ^made  between 

Gtlbee,  of  the  first  part ;  Solomon  Iffla,  Henriques,  and  Belin- 
fantey  of  the  second  part ;  and  Rachel  Iffla^  of  the  third  part 
— GtlbeCy  at  the  request  of  Solomon  Iffla^  and  with  the  privity 
Statement,  and  assent  of  Rachael  Iffla^  granted  and  confirmed  unto 
Solomon  Iffla,  Henriques,  and  Belinfante\  the  premises  in 
question,  upon  the  several  trusts  and  under  and  subject  to  the 
several  powers,  <fec.,  of  the  settlement ;  and  on  the  same  day 
by  an  indenture  made  between  Solomon  Iffla,  Henriques,  and 
Belinfantd,  of  the  first  part ;  Rachael  Iffla,  of  the  second 
part ;  and  Gilbee,  of  the  third  part — the  same  premises  were 
mortgaged  to  Gilhee,  io  secure  payment  of  the  £1,400  balance 
of  the  purchase-money.  The  covenant  for  payment  of  the 
mortgage  money  was  entered  into  by  Solomon  Iffla  only. 


In  May  1861,  Solomon  Iffla  entered  into  negotiations  with 
the  Defendant  for  the  sale  to  him  of  the  premises  ;  and  after 
several  letters  had  passed  between  them,  the  Defendant^  on 
the  23rd  May,  made  an  offer  in  writing  of  £l,7i50  for  the 
premises,  which  offer  on  the  same  day  was  verbally  accepted 
by  Iffla,  and  a  deposit  of  £50  was  thereupon  paid  by  the 
Defendant,  for  which  the  following  receipt  was  given  : — 


m 


"  Received  this  23rd  of  May  1861  from  Dr.  J,  G.  Beany 
"  the  sum  of  £50  on  account  of  purchase-money  of  house  in 
"  CoUins-street  East. 

«  S.  IFFUL" 


On  the  7  th  August  1861,  Rachael  Iffla,  being  the  person 
beneficially  entitled  to  the  rents  of  the  premises  in  question, 
declared  her  consent  in  writing  to  the  sale  of  the  premises  to 
the  Defendant  by  the  trustees  ;  and  Defendant  having  refused 
to  complete  his  purchase,  on  the  ground  of  want  of  title  in  the 
vendor,  this  suit  was,  on  the  8th  August  1861,  instituted  by 
Solomon  Iffla,  Henriques,  and  Belinfante,  as  trustees  of  the 
settlement,  for  a  specific  performance  by  the  Defendant  of  his 
agreement  to  purchase  ;  alleging  that  Iffla  had,  in  the  negotia- 


CASES  IN  EQUITY. 


113 


tioDa  with  the  Defendant,  acted  as  agent  for  the  PlaintifEs,  as  1861. 

trustees  of  the  settlement 

The  Defendant,  by  his  answer,  denied  that  he  had  entered 
into  any  contract  with  the  Phdntiffi},  as  trustees  of  the  settle-      Statement, 
ment^  or  with  any  person  on  their  behalf,  and  pleaded  the 
Statute  of  Frauds. 


tfr.  Atkiju  and  Mr.  Billing^  for   the  Plaiiitifis. — By  the 
Mttlement^  Iffla  only  settled  what  he  had  in  himself — ^viz.,  the 
interest  in  the  fee-simple,   subject  to  the  agreement  with 
GiXbe^  for  a  mortgage — and  that  is  all  that  was  sold  to  the 
Defendant    Magnus^  by  leaving  the  colony,  became  '^incap- 
able to  act"  in  the  trusts  of  the  settlement,  and  the  Plaintiff 
Hairiques  was  properly  appointed  a  trustee  under  the  power 
in  the  settlement     Withington  v,  Withington  (Z),  Mennard  v, 
Wdjord  (in).     The  Plaintiff  i/^a  was  acting  in  the  negotiations 
with  the  Defendant  on  behalf  of  the  trustees ;  and  where  a 
petBon  is  acting  as  agent  for  other  parties,  those  parties  have 
a  light  to  come  forward  and  take  the  benefit  of  the  contract. 
Biggins  v.  Senior  (n),  Stracey  v.  Decy  (o),  Lisset  v.  Reave  (/>). 
Mre.  Ijfia^s  consent  was  given  prior  to  the  Bill  being  served. 
Tiu8  is  a  mere  question  of  conveyancing,  not  of  title,  and  it 
vonid  be  sufficient  if  her  consent  were  given  at  any  time 
before  the  completion  of  the  purchase.     Offen  v.  Harman  (^), 
Adams  v.  Broke  ^r),  Sidebotham  v.  Barrington  (5),  Esdaile  v, 
Stephenson  (f).    [^Molesworth,  J. — There  is  great  difficulty  here 
i^on  the  broad  principle  of  the  total  want  of  reciprocity 
of  obligation.     Supposing  Mr&  Iffla  had  refused  her  consent^ 
the  FhuntifiB  were  not  in  the  position  of  having  incurred  any 
n^KiDsibility  ;  they  had  done  nothing  to  bind  them  ;  and  is 


Argument. 


(0  16  Sim^  104. 
(«)  1  Sol.  &  G.,  426. 
(•)  8  M.  &  W.,  844. 
(o)7T-R.,361. 
(p)  2  Atk,  894. 

VOU  1. ^KQ. 


(g)  1  De  G.,  P.,  &  J.,  268. 
(r)  1  Y.  &  C.  C.C,  627. 
(«)  4  Beav.,  110. 
(0  6  Kad.,  866. 
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1861. 
Iffla 

V, 

Beany. 
Argwmeni, 


the  Defendant  to  be  kept  depending  upon  her  concnrrence,  and 
having  no  remedy  against  anybody  ?]  The  verbal  acceptance 
by  Iffla  of  the  written  ofifer  of  the  Defendant  constitutes  a 
sufficient  contract  within  the  Statute  of  Frauds.  Warner  v. 
Willington  (v),  Kennedy  v.  Lee  (w?),  Dohell  v.  Hutchinson  (a;), 
Wood  V,  Scarth  (y).  There  is  also  the  payment  of  the 
deposit  and  the  receipt  given  for  it.  The  only  question  to  be 
determined  at  this  hearing  is,  whether  there  is  a  valid  contraet 
between  the  parties.  The  question  of  title  is  one  for  the 
Master's  Office.  Bennett  v.  Neale  (z),  [^Molesworthy  J. — 
Questions  of  title,  according  to  their  nature,  are  either  enter- 
tained at  the  hearing  or  sent  to  the  office.  Cases  are  not 
Bent  to  the  office  where  the  Court  clearly  sees  that  a  title 
cannot  be  made  out.]  Here  there  is  a  sufficient  contract 
The  property  is  described  in  the  letter  of  the  Defendant  as 
"  the  house,"  but  parol  evidence  is  admissable  to  shew  what 
house  was  referred  to.  Ogilvie  v.  Foljambe  (a),  Owen  v. 
Thomas  (b).  The  following  cases  were  also  mentioned: — 
Croshie  v,  TooJce  (c),  Fellowes  v.  Lord  Gwydyr  {d)y  Smith  v. 
G apron  (e),  Stowell  v.  Robinson  (/),  Mortlock  v,  Buller  (g); 
SugderCs  Vendors  and  Purchasers^  p.  118 ;  Thomson  v.  Daven- 
party  cit.  Sifns  v.  Bond  (A) ;  Humble  v.  Hunter  (J), 


Mr.  Parsons  and  Mr.  J.  W.  Stephen^  for  the  Defendant — 
The  trusts  of  the  settlement  are  for  payment  of  the  rents 
and  profits  to  Mrs.  Iffla,  There  is  no  provision  that  the 
property  shall  be  taken  by  the  trustees  cum  onere  as  to  the 
mortgage ;  and  Dr.  Iffla  is  the  only  covenanting  party,  but  he 
covenants  that  he  or  the  trustees  shall  pay  the  mortgage- 
money,  do  the  repairs,  &c.     It  must,  therefore,  be  held  that 


(©)  3  Drew.,  532. 
(w)  3  Mer..  441. 
(x)  3  A.  &  E.,  355. 
(y)  2  K.  &  J.,  33. 
(»)  Wight.,  324. 

(a)  3  Mer.,  53. 

(b)  3  Myl.  &  K.,  353. 


(c)  1  MyL  &  K.,  431. 

(d)  1  Russ.  &  M.,  83. 

(e)  7  Hare,  185. 

(/)  3  Bing.  N.C.,  928. 
(^)  10  Ves,,  291. 
(A)  2  Smith's  L.  C,  307. 
(J)  12  Q.  B.,  810. 
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the  entire  interest  in  the  property,  and  not  the  equity  of 
redemption  only,  was  settled  upon  Mrs.  Iffla.  Broom's 
MaxmSy  p.  529  ;  Bythewood^  Vol.  v.,  tit.  Mortgages,  p.  370; 
Clarke  r.  Samson  {k),  Waring  v.  Ward  (Z).  [^Molesworthf  J. 
—Upon  the  point  of  the  construction  of  the  settlement, 
si^posing  the  settlement  contained  a  definite  contract  on  the 
part  of  the  settlor  to  exonerate  the  property  from  the  mortgage 
debt,  and  also  a  power  of  sale  such  as  the  present,  I  would 
not  see  any  objection  to  the  trustees  selling.  Li  selling,  they 
Toold  hare  the  obligation  of  paying  off  the  mortage  ;  but  if 
ibe  settlor  was  bound  to  exonerate  the  property  from  the 
mortgage,  the  trustees  might  call  upon  him  to  do  so  either 
before  or  after  the  sale ;  and  I  do  not  see  why  they  should  be 
compelled  to  forbear  exercising  the  power  of  sale  until  the 
property  was  cleared  of  the  mortgage.  It  is  not  for  the 
Tendee  to  insist  as  to  the  time  at  which  the  trustees  shall  call 
Bpon  the  settlor  to  pay  ofif  the  charge.]  As  to  the  delegation 
to  Dr.  Iffla  and  the  prudence  of  the  course  pursued  by  the 
trastees — Lewin  on  Trusts,  p.  422 ;  Thompson  v.Blackstone  (m), 
Ord  p.  Noel  (a).  The  appointment  of  Henriques  as  a  new 
trustee  in  tbe  place  of  Magnus  was  bad  under  the  power. 
I<w»  en  Trusts,  p.  574  ;  citing  Mennard  v.  Welford  and 
y^^i&mgUm  v.  Witkington, 


1861 


Argument. 


Mr.  Atkms,  in  reply. 


Mr.  Justice  Molbswobth  : — 

In  this  case  a  settlement  was  entered  into  by  the  Plaintiff 
Ifia,  by  which  certain  property  was  conveyed  tok  Magnus, 
BeHn/ants,  and  himself,  in  trust  for  the  benefit  of  the  wife  and 
cUldren  of  the  settlor.     That  settlement  contained  a  power  of 


Judgment. 


(*)  1  Vea..  100. 
(0  7  Ves ,  332. 


(m)  6  Beay.,  470. 
(m)  6  Mad.,  438. 
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1861.  appointment  of  new  trustees,  and  one  question  which  has  been 

much  debated  in  this  case  is,  whether  the  appointment  of 
Henriques  is  within  the  scope  of  that  power.  The  power  of 
appointment  of  a  new  trustee  is  given  in  the  event  of  either  of 
Judgment,  the  trustees  dying  or  becoming  incapable  or  unwilling  to  act. 
It  appears  that  Magnus,  one  of  the  trustees,  was  in  England, 
and  out  of  the  jurisdiction  of  this  Court,  at  the  time,  of  the 
appointment  of  Henriques;  but  there  is  no  evidence  of  the 
circumstances  under  which  he  was  absent  or  of  the  probable 
duration  of  his  absence  ;  and  it  is  the  experience  of  every  day 
that  persons  who  are  absent  from  the  Colony  at  one  time  do 
return  and  act.  I  think  the  term  "  incapable^*  in  the  English 
language  does  not  mean  a  voluntary  inability  to  act,  but  an 
involuntary  one;  and  therefore,  if  there  were  no  previous 
decision  upon  the  point,  I  should  say  that  the  present  case 
did  not  fall  within  the  power  of  new  appointment  in  the 
settlement.  Tlie  circumstances  in  this  case  which  were 
considered  to  render  the  appointment  of  a  new  trustee 
necessary  amounted  to  nothing  but  an  inconvenience, 
which  might  easily  have  been  avoided,  without  the  appoint- 
ment of  a  new  trustee :  for  instance,  the  conveyance  might 
have  been  sent  to  England  for  execution  by  Magnus  ;  so  that 
there  was,  in  fact,  no  impracticability  in  Magnus  continuing 
to  act. 


Then,  if  we  are  to  deal  with  this  case  on  the  authorities, 
the  case  of  Withington  v.  Withington  is  a  very  strong  authority 
against  the  validity  of  this  appointment  of  a  new  trustee.  That 
was  a  debated  case.  There  the  trustee  was  in  China — of  all 
places  in  the  world  the  one  which  might  be  considered  the  least 
approachable  from  England — and  yet  there  it  was  held  that  he 
was  not  incapable  of  acting.  The  more  recent  case  which 
has  been  quoted,  that  of  Mennard  v,  Welford,  is  not  in  my 
opinion  of  the  same  authority.  That  case  was  not  debated, 
and  it  does  not  appear  that  the  previous  case  was  cited.  That 
was,  moreover,  an  ex-parte  application ;  and  a  Judge  does  not 
feel  the  same  responsibility  in  cases  of  the  appointment  of 
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newtrosteeSy  and  Testing  orders,  and  so  on,  as  to  the  propriety  1861. 

of  the  act  the  Court  is  about  to  perform,  as  when  the  two 

ptrties  are  debating  their  rights  before  him,  inasmuch  as,  I 

think,  in  these  cases  the  responsibility  rests  principally  upon 

the  eonyeyandng  Counsel  or  party  who  takes  the  Order.     But      Judgment. 

besides  that,  the  facts  in  Mennarji  v.   Welford  are  much 

stronger  than  in  the  present  case.     There  the  trustee  who  was 

sooght  to  be  remored  had  been  for  twenty  years  domiciled  in 

Nev  York.     So  that  both  upon  the  balance  of  authority  and 

upon  principle,  I  am  of  opinion  that  Ma0iu8  still  continues 

to  be  the  true  trustee,  and  that  the  appointment  of  Henriquea 

mshad. 

Hus  is  a  case  in  which  a  mere  doubt  would  be  sufficient  to 
wimnt  me  in  refusing  to  force  this  title  upon  a  purchaser ; 
but  here  the  doubt  inyolves  a  most  important  principle.  The 
hisis  of  the  objection  here  is,  that  this  is  a  sale  by  a  person 
vko  has  no  right  to  sell ;  and  that  being  so,  the  whole  contract 
is  noU  and  void.  Magnus  is  in  no  way  bound  by  what  has 
been  dcme  'in  his  absence.  It  is  his  duty  to  exercise  an 
independent  discretion ;  and  if  it  had  happened  that  the  value 
of  the  property  had  increased  instead  of  decreased,  the  question 
wodd  arise  whether  it  was  not  the  duty  of  Magnus,  as  a 
trustee,  to  say  that  he  could  not  sacrifice  the  property  by 
ntifTing  this  sale ;  so  that  the  question  is  one  of  yital  magni- 
tude. In  this  case  the  parties  have  entered  into  a  contract 
upon  the  mere  speculation  of  what  Magnus  would  do  after- 
vuds.  His  decision  could  not  be  known  for  at  least  six 
months,  and  during  all  that  time  the  parties  would  be  uncertain 
vhether  he  would  ratify  the  sale  or  not. 

Then,  again,  no  attempt  was  ever  made  to  get  his  ratifica- 
tion. The  objections  to  title  were  treated  from  the  first  as 
objections  which  the  purchaser  had  no  right  to  make,  not  as 
objections  which  could  be  got  over.  If  the  question  had  been 
ruaed  as  a  matter  of  conveyancing,  I  should  have  to  say 
whether  the  purchaser  was  bound  to  take  a  title  which  it  would 
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1861.         require  bo  many  months  to  complete.     But  I  think  that  this 
is  a  question  of  title ;   and  the  question  being  doubtful,  and  I 
think  more  than  doubtful,  I  being  of  opinion  that  Magnus  is 
a  trustee  still,  I  think  that  this  Bill  must  be  dismissed,  with 
Judgment.       costs. 


October  31. 
November  7. 

A  Deed 
contained  a 
provision  for 
appointment 
of  a  new 
trustee  in  the 
event  of  any 
one  of  the 
trustees 
"  refiising  or 
declining  to 
act,  or  going 
more  than  ten 
miles  from 
Kyneton." 
On  an 
application 
under  the 
"  Trustee 
Act**  s.  10, 
the  Court 
would  not 
make  a  vesting 
order  without 
proof  that  the 
old  trustee 
was  not  in 
one  of  the 
neighbouring 
Colonies,  and 
was  not  likely 
soon  to  return 


Ih  the  Matter  of  the  Petition  op  GEORGE  LEWIS 
AND  Another,  and  op  the  "  TRUSTEE  ACT  1856." 

■  jY  purchase-deed  certain  lands  at  Kyneton  were  Tested 
in  trustees  for  the  Kyneton  Gas  Company,  and  the  deed 
contained  a  power  of  appointment  of  a  new  trustee,  in  the 
event  of  any  of  the  trustees  "  refusing  or  declining  to  act  or 
"  going  to  reside  more  than  ten  miles  from  Kyneton."  One 
of  the  trustees  having  so  removed  from  Kyneton,  a  new 
trustee  was  appointed  under  the  power.  The  absent  trustee 
was  unable  to  be  found  to  execute  a  conveyance,  to  the  new 
and  continuing  trustees,  of  the  legal  estate  in  the  lands. 

Mr.  Holroyd  now  moved,  under  the  10th  section  of  the 
"  Trustee  Act  1856,"  for  an  Order  vesting  the  land  in  the  new 
trustee  jointly  with  the  continuing  trustees. 

Cur.  adv.  VuU. 


Mr.  Justice  Molesworth: 


In  this  case  there  was  a  provision  in  the  original  deed 

creating  the  trust,  that  in  the  event  of  any  of  the  trustees  not 

to  this  Colony ;  living  within  ten  miles  of  Kyneton,  another  trustee  should  be 

but  offered  to 

refer  it  to  the 

Master  to  report  whether  the  new  trustee  had  been  properly  appointed,  and  whether 

there  were  any,  and  what,  difficulties  in  obtaining  the  execution  of  the  conveyance  of  the 

trust-property  by  the  old  trustee. 
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i^pointed  in  his  place ;  and  it  is  alleged  that  the  Directors,  1861. 

acting  nnder  that  power,  in  the  absence  of  one  trustee,  did 

ippoint  another  in  his  place.     As  to  the  present  residence 

of  the  original  trustee,  nothing  is  said,  except  that  he  is      judamewt 

not  in  Victoria ;    and  the  question  is,  whether  I  ought  to 

make  a  Testing  Order  in  a  case  in  which  I  am  not  told  where 

the  tnistee  is.     I  think,  if  he  is  in  England  or  any  where 

that  wonld  occasion  great  delay  and  trouble  in  obtaining  a 

oonTejance  from  him,  I  should  make  a  vesting  Order ;  but  if 

he  is  in  one  of  the  adjoining  Colonies,  or  if  he  is  likely 

won  to  retom  to  this  Colony,  I  do  not  think  I  should  make  a 

Testing  Order.     I  do  not  like  to  have  unnecessarily  thrown 

upon  the  Court  the  responsibility  of  ascertaining  facts  ex  parte^ 

and  making  vesting  Orders,  where  it  properly  belongs  to  the 

parties  themselves  to  execute  conveyances.    These  applications 

aie  frequently  made  because  trustees  are  unwilling  to  incur 

fiahtlitj;  the  parties  then  coming  to  the  Court  to  have  the  act 

^ooe,  without  anybody  being  liable  for  its  propriety.     I  am 

not,  therefore,  inclined,  without  further  information,  to  make 

ibis  Order ;  but,  If  the  parties  wish,  I  shall  refer  it  to  the 

Master  to  enquire  and  report  whether  the  new  trustee  has 

been  dnly  appointed,  and  whether  there  are  any,  and  what, 

ifficolties  in  obtaining  the  execution  of  the  conveyance  of  the 

tnist-proper^  by  the  old  trustee.     The  Act  provides  that  the 

Court  may  in  all  cases  direct  a  reference  to  the  Master,  and 

I  am  not  disposed  to  take  upon  myself  the  onus  of  minute 

aqmiies  of  this  kind. 
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r.,  by  will 
dated  in  1855, 
gave  to  his 
wife  liis  real 
estate  for  her 
life,  and 
directed  that 
his  Flinders- 
lane  property 
at  their 
mother's 
death  should 
go  in  equal 
proportions  to 
his  children 
and  their 
children 
afterwards. 
One  child  was 
then  married 
and  had  issue. 


BANK  OF  AUSTRALASIA  v.  BALBIRNIE  VANS 

AND 

BANK  OF  AUSTRALASIA  v.  GIBB. 

JROBERT  A.  BALBIRNIE  VANS,  by  his  will,  dated  in 
June  1855,  gave  to  his  wife  his  real  estate  for  her  life,  and 
directed  that  his  Flinders-lane  property,  at  their  mother's 
death,  should  go  in  equal  proportions  to  his  children  and  to 
their  children  afterwards.  One  of  the  grand-children  was  bom 
at  the  date  of  the  will.  Some  of  the  children  of  the  testator 
are  still  infants,  but  are  married  and  have  issue. 

A  Decree  for   sale  had  been  made  in  both  these  suits 
instituted  by  a  creditor  of  the  testator. 

Mr.  Carter,  on  behalf  of  Mr.  Degraves,  the  purchaser,  under 
the  Decree,  of  the  Flinders-lane  property,  moved,  under  the 


Other  children  16th,  20th,  and  29th  sections  of  the  "  Trustee  Act  185G," 

Sifants  but  ^^^  *  declaration  by  the  Court  that  the  lots  purchased  by 

are  married  Mr.  Degraves  might  be  discharged  from  any  contingent  rights 
and  have  issue.      -  ,  t.ii.niii 

A  decree  for  ^'  ^^7  ui^bom  persons  therem,  under  the  will ;  and  that  the 

sale  was  made    infant  Defendants  were  trustees  for  the  purchaser  within  the 

in  the  above 

suits  by  a 

creditor. 

On  a  motion 

for  a  purchaser  and  interest  of  such  infant  Defendants  respectively  to   the 

decree,  all         purchaser ;  and  cited  Wood  v.  Beetleston  (o). 

parties 

appearing  and 

not  opposing, 

the  Court, 

under  the 

"  Trustee  Act 

1856,"  sections 

16,  20,  &  29, 

made  a 

declaration 

that  the 

purchased  lots  be  discharged  from  contingent  rights  under  the  will  of  persons  unborn, 

and  that  the  infant  Defendants  were  trustees  for  the  purchaser  ;  and  appointed  an  officer 

Df  the  Court  t&  convey  the  interest  of  each  infant  Defendant  to  the  purchaser. 

(o)  1  K.  &  J.,  213. 


meaning  of  that  Act :  and  that  J,  M,  Seward,  Chief  Clerk  in 
the  Master's  office,  might  be  appointed  to  convey  the  estate 


Mr.  J,  W,  Stephen,  for  the  Plaintiffs,  and  Mr.  Bunny  and 
Mr.  Holroyd,  for  the  several  Defendants,  appeared ;  but  did 
not  oppose  the  motion. 

Cur,  adv.  VuU, 

Motion  granted. 
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BULLING  V.  BRYANT. 


B, 


1861. 


Nov.  22,  26. 


IILL  by  the  Trustees   of  the   United   Methodist   Free  B.  having 
Chnrch  at  Windsor  against  the  Defendant,  one  of  the  same  promised  to 

body,  to  obtain  from  him  a  conveyance  of  a  piece  of  land  in  subscribe 
T.    I  «T.    ,  ,.,  ,,!..,     £100  towards 

I'eel-street,  Wmdsor,  upon  which  a  chapel   and  ministers  buying  land 

house  had  been  erected,  under  the  following  circumstances : —  ^  u^tfa^^ 

Methodist 

In  the  year  1858,  the  Plaintiflfs  and  Defendant,  with  other  ^^^''^' 

members  of  the   congregation,  were   appointed   a  Building  promised  the 

Committee,  to  select  a  piece  of  ground  fit  for  the  purpose  of  £40  by 

erecting  a  chapel  thereon,  and  for  superintending  its  erection ;   subscriptions, 

and  they  selected  the  land  now  in  question,  which  was  then  land  for  £140^ 

the  property  of  a  Mr.  Cunningham.     Ttie  Defendant  having  p^rtly^by^^ash 

promised  to   subscribe  £100   towards   the   erection   of  the  and  partly  by 

bills.   He  took 
a  bill  of  sale  to 
^imdf,  dated  25th  May  1858.    In  July  1858,  towards  raising  Ainds  for  building  a  chapel 
a  the  land,  he  endorsed  a  promissory  note  of  the  intended  trustees  for  £315,  discounted 
's,  tnd  handed  the  proceeds  to  the  trustees.    At  the  same  date  he  executed  a  bill  of 
■fc  of  the  land  to  the  trustees,  in  consideration  of  the  £40  subscriptions  originally 
pnmsed  to  him  ;   but  it  was  agreed  that  this  instrument  should  not  be  registered 
tz9  the  note  for  £315  was  paid  by  the  trustees.    On  the  7th  December  1858  £,  met 
ikt  USU  doe  for  the  balance  of  purchase-money,  and  took  a  conveyance  of  the  land  from 
dtf  original  vendor  t4>  himself  absolutely.    The  note  for  £315  was  dishonoured  by  the 
tnateee  and  B.  twice  obtained  its  renewal  by  a  deposit  of  the  deed  of  the  land,  and  by 
kit  own  endorsement  of  the  trustees'  note.    On  8th  July  1859  S,  signed  an  unqualified 
aieniement  to  execute  a  conveyance  of  the  land  to  the  trustees.    On  15th  September  1859 
S.  borrowed  £500  on  mortgage  of  the  land,  and  at  once  paid  the  overdue  note  of  the 
tr«rte3s,  and  handed  it  to  their  treasurer;  and  he  handed  the  balance  of  this  £500  to  the 
tretsarer  before,  or  on,  the  6th  October  1859.    There  was  conflicting  evidence  whether 
tbe  authority  of  the  trustees  to  raise  this  money  was  given  on  the  12th  or  the  27th 
September  1859.     By  the  mortgage-deed  B.  personally  covenanted  for  the  repayment 
of  the  mortgage    loan.      On   the  22nd  September   1859  the   trustoes  demanded  a 
eoBTCjaaoe  fit>m  B.,  without  indemnity  against  his  personal  liability  for  the  mortgage 
km.     He  refoaed  to  convey  without  such  indemnity ;  paid  oft'  the  mortgage ;  took  a 
n-CDBveyance  from  the  mortgagee  to  himself;  and  brought  ejectment  at  Law  against 
the  trustees,  as  a  means  of  recovering  his  advances.     The  trustees   filed  a  bill  to 
mtnm  the  ejectment  at  Law ;  for  an  account ;  and  for  redemption,  on  payment  only 
of  what  waa  due  in  respect  of  the  £315  and  interest.     The  Defendant  claimed  the  mort- 
gage debt  and  interest  paid  to  the  mortgagee ;  interest  to  himself  on  both  sums ;  for 
iMcnmee ;  and  for  preparing  a  bond  of  indemnity ;  and  the  whole  of  the  costs  in  ejectment. 
Seld,  tiiat  this  suit  could  only  be  treated  as  a  redemption  suit,  and  that  Defendant 
«!•  entitled  to -all  he  claimed  except  the  costs  of  preparing  the  bond. 


taken  at  the  Hearing,  under  Sup,  CL  Rules,  Cap.  vi.,  R.  19. 
TOU  L — SO.  K 
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1861.  chapel,  and  the  Committee  having  raised  a  further  sum  of 
£40  by  subscriptions,  the  land  in  question  was,  at  the 
request  of  the  Committee,  purchased  by  the  Defendant  from 
Cunningham  for  £140,  of  which  the  Defendant  paid  £80  in 
Statement,  cash,  and  accepted  two  bills  of  exchange  for  £30  each,  drawn 
by  Cunningham^  who  thereupon  executed  a  bill  of  sale  to  the 
Defendant,  dated  the  25th  May  1858,  of  the  land  so  purchased 
by  him.  The  £40  raised  by  the  Committee  was  subsequently 
paid  over  to  the  Defendant. 


On  the  22nd  July  1858,  in  order  to  raise  funds  for  the 

erection  of  the  chapel,  the  Defendant  discounted  with  his 

bankers  a  promissory  note  for  £315,  dated  14th  July  1858, 

and  payable  at  six  months  after  date,  signed  by  the  Plaintiffs 

and  endorsed  by  the  Defendant ;  and  handed  the  proceeds  to 

the  Plaintiffs.    At  the  same  time  the  Defendant  executed  the 

following  bill  of  sale : — 

"  Melbourne  July  22  1858. 

"  ThiB  IB  to  witnesseth  thfit  1  John  Moon  Bryant  of  Melbourne 
"  doth  hereby  grant  bargain  sell  release  and  confirm  unto  the  said 
"  John  Moon  Bryant  of  Melbourne  Joseph  Orr  John  Follard  David 
"  Blanchard  Charles  Christopher  Cannam  Joseph  Bulling  Edwd.  luk 
"  and  to  their  heirs  and  assign^  according  to  the  provisions  of  the 
"  trust-deed  for  the  United  Methodist  Free  Churches  All  that*'  Ac. 
(p<Mreels)  "  for  the  sum  of  forty  pounds  for  the  purpose  of  erecting  a 
"  chapel  and  schoolroom  for  the  use  of  the  United  Methodist  Free 
"  Churches  the  said  land  to  be  conveyed  upon  trust  and  purpose  for  the 
*'  worship  of  God  and  the  said  John  Moon  Bryant  will  sign  the  requisite 
'*  deeds  and  instruments  to  complete  the  said  purchase. 

"  J.  M.  BBTAirr. 

**  Received  May  25th  1858  forty  pounds  being  the  amount  of 
"purchase- money.  "  J.  M.  Bryant." 

It  was  at  the  same  time  agreed  between  the  parties  that 
the  Defendant  should  still  retain  the  bill  of  sale  from 
Cunningham,  to  himself,  and  that  the  above  bill  of  sale  from 
the  Defendant  should  not  be  registered  until  the  promissory 
note  for  £315  had  been  paid. 

On  the  7th  December  1858,  the  Defendant,  hayiDg 
previously  paid    the   two    bills  of  exchange  given  by  him 
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to  Oumunghamj   obtained  from   Cunningham  a  conTeyaiice 
of  the  land  to  himself  absolutely. 

In  January  1859,  the  promissory  note  for  £315  having 
been  dishonoured,  the  Defendant  obtained  the  discount  at  the 
bank  of  a  fresh  promissory  note  of  the  Plaintiffs  for  the  same 
amoont,  payable  at  six  months  after  date,  by  depositing  with 
the  bank  the  conveyance  from  Cunningham  to  himself  of  the 
land  in  question ;  and  with  the  proceeds  of  the  last-mentioned 
note  the  former  note  was  taken  up,  the  amount  of  the  discount 
being  paid  by  one  of  the  trustees.  The  promissory  note  of 
January  1859,  on  arriving  at  maturity  in  July,  was  again 
Roewed  at  the  bank  by  another  promissory  note  of  the 
Plaintiffs  for  the  same  amount,  payable  at  two  months  after 
date,  and  having  the  Defendant's  endorsement. 

On  the  8th  July  1859,  the  following  document  was  signed 
hj  the  Defendant : — 

"  I  JiA»  Moon  Bryant  do  hereby  agree  to  execute  well  and  effectually 

*  I  deed  for  the  conveyance  of  the  land  on  which  the  chapel  of  the 

*  United  Methodist  Free  Church  Peel-street  Windsor  is  erected  and  for 
"vhich  I  haye  given  a  bill  of  sale  to  the  undernamed  with  such  others 
*af  may  by  them  be  elected  to  be  held  by  them  in  trust  as  declared  in 

*  tlie  aid  bill  of  sale  according  to  the  provisions  of  the  poll  deed  of  the 
"  United  Methodist  Free  Churches. 

**  Joseph  Bttlliko 
"  Signed  by  Mr.  Bryant  "  Edwabd  Ftsk 

July  8 1859  in  presence  of  me  "  Dayid  Blanohabd 

«  D,  Blaitchabd.  "  Chables  C.  Cai^nam 

«J.   M.   BBTAlfT/* 


1861. 
BTTLLnra 

V, 

Bbyaivt. 
Statement- 


In  September  1859,  the  trustees  baying  incurred  further 
liihilities  to  the  extent  of  £200,  proposed  to  raise  £500  on 
Bortgage  of  the  property  in  question;  and  application  was 
made  to  the  Provident  Institute,  who  declined  to  advance 
money  to  the  trustees,  but  expressed  their  willingness  to  lend 
£500  upon  the  property,  upon  having  a  mortgage  from  the 
Defendant  as  the  sole  owner;  and  on  the  15th  September 
1859,  the  Defendant  obtained  from  the  Provident  Institute  an 
■drance  of  £500  for  two  years  at   12J  per  cent,  upon   a 
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1861.  mortgage  in  fee  by  him  of  the  premises.     The  Defendaot 

thereupon,  in  the  presence  of  Plainti£f  Ftsk,  who  was  the 
treasurer  of  the  trustees,  paid  to  the  bank  the  amount  of  the 
promissory  note  then  current,  and  handed  it  over  to  Fish. 
Statement.  The  balance  of  the  £500  was  subsequently  paid  by  the 
Defendant  to  Fisk,  and  was  applied  by  him  in  paying  debts 
incurred  in  the  erection  of  the  chapel  buildings,  with  the 
exception  of  £27  8s.  8d.,  which  was  unaccounted  for  by  Fish, 
The  following  receipt  was  given  by  Fisk  to  the  Defendant : — 

"  Melbourne  October  6th  1859. 

"  Received  from  Mr.  J*.  If.  Bryant  the  sum  of  Five  hundred  pounds 
'*  being  the  amount  of  money  borrowed  from  the  Provident  Institute  by 
"  the  Order  of  the  Trustees  of  Peel-street  Chapel  Windsor  Prahran. 

Edwd.  Fisk 
"  £500.  Treasurer  to  the  Trustees." 

There  was  some  conflict  of  evidence  as  to  whether  the 
authority  of  the  trustees  to  the  raising  of  this  money  was 
given  at  a  meeting  held  on  the  12  th  September,  or  at  a 
meeting  held  on  the  27th  September. 

On  the  22nd  September  1859,  the  Plaintiffs  tendered  to 
the  Defendant  for  his  execution  a  conveyance  of  the  land 
in  question  to  the  trustees  of  the  congregation,  which  the 
Defendant  declined  to  execute  ;  the  Plaintiffs  refusing  to 
execute  a  bond  prepared  by  direction  of  the  Defendant, 
indemnifying  him  against  his  personal  covenant  in  the 
mortgage-deed  to  the  Provident  Institute. 


The  Defendant  having  subsequently  paid  off  the  mortgage 
to  the  Provident  Institute,  and  obtained  a  re-conveyance, 
commenced  an  Action  of  Ejectment  for  the  recovery  of  the 
possession  of  the  premises,  whereupon  the  Plaintiffs  instituted 
this  suit ;  and  by  their  Bill  prayed  that  an  account  might  be 
taken  of  what  was  due  to  the  Defendant  in  respect  of  the 
debt  or  loan  of  £315 ;  and  that  upon  payment  of  what  might 
be  found  due,  the  Defendant  might  be  decreed  to  execute  a 
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coDrejance  of  the  laad  to  the  Plaintiffs ;   and  that  in  the 
meantime  the  Action  of  Ejectment  might  be  restrained. 

The  Defendant  bj  his  answer  claimed  to  have  a  lien  on 
the  premises  for  the  sum  of  £703  10s.,  which  amount  was 
made  op  as  follows,  viz. : — 

£      9,  d. 

Bud  the  Provident  Institnte  mortgage ")  ^^o  ^K  a 

debt  and  interest   j  bUZ  i&  b 

Costa  preparing  Bond  of  Indemnity 4    7  6 

Insoranoe  on  premi§e8  16  0 

Costs  in  the  Action  of  Ejectmei^t 60    0  0 

Interest    on   amonnt    paid    Fjrovident)    or    o  a 

Institute ]    35    2  0 

703  10    0 

tnd  offered  to  execute  a  conyeyance  of  the  premises  on 
payment  of  this  sum. 


1861. 


Staiemeni. 


Mr.  Bunny  and  Mr.  J.  W.  Stephen,  for  the  Plaintiffs.— The 
Gen  for  the  £315  is  admitted  by  the  Plaintiffs,  there  having 
been  an  agreement  that  the  Defendant  should  hold  the  bUl  of 
sale  from  Cunningham  to  himself,  and  that  the  bill  of  sale 
from  the  Defendant  shotdd  not  be  registered,  until  that  amount 
via  paid.  There  is  no  eyidence  to  support  a  lien  for  any 
&ither  amount,  and  the  mere  possession  of  the  title-deeds  is 
aoi  sufficient  to  do  so.  Bythewood,  Tit.  '^  Mortgages,"  vol.  v., 
pp.  110, 121 ;  Chapman  v.  Chapman  (p) ;  Smith  v.  Smith  (q) ; 
Spenee  Eq.  Juris. j  yol.  ii.,  p.  780  et  seq. ;  Ex  parte  Hooper  (r). 
This  is  a  case  of  "  simple  account,''  in  which  it  is  unnecessary 
to  haye  a  reference  to  the  Master ;  but  the  Court  can 
proceed  under  Rule  19  of  Cap.  yi.  of  Supreme  Court  Rules  to 
make  an  immediate  Decree. 


Argument, 


Mr.  Abraham  and  Mr.  Billing,  fbr  the  Defendant. — The 
principle  that  he  who  seeks  Equity  must  do  Equity  applies  to 
the  whole  sum  due  to  the  Defendant  as  much  as  to  the  £815 
admitted  by  the  Bill.  Bradbum  v.  Amand  (s).    The  Defendant 


MUBeaT.,808.      (g)  9  Beay.,  80.      (r)lMer.,7.      («)  2  Ch.  Ca.,  87. 
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was  the  vendor  of  this  property  to  the  trustees;  and  if  a 
purchaser  encourage  a  vendor  to  make  improvements,  the 
vendor  is  entitled  to  be  paid  for  them  before  he  executes  a 
conveyance.  Lake  v,  Gibson  (<),  Ex  parte  Chippendale  re 
German  Mining  Coy,  (v).  There  was  an  express  authority 
from  the  Plaintiffs  to  the  Defendant  to  borrow  the  £500,  and 
this  is  valid,  even  supposing  it  to  have  been  given  after  the 
money  was  raised.  Omnia  ratihahitio  retrotrahitur  et  mandaio 
priori  (Bquiparatur  (iv).  The  Defendant  is  in  Equity  a  trustee 
for  the  Plaintiffs,  and  as  such  is  entitled  to  his  reasonable  costs 
and  expenses,  and  would  have  a  lien  on  the  trust  property  for 
them.  He  is  also  entitled  to  the  costs  of  bringing  the  Action 
of  Ejectment,  as  it  was  the  only  means  by  which  he  could 
recover  the  money  he  had  advanced 


Mr.  Bunny,  in  reply. 


Judgment  Mb.   JUSTICE   MOLESWORTH  : — 

This  Bill  is  filed  by  four  persons,  who  say  that  they 
sufficiently  represent  the  congregation  of  the  church  in 
question.  The  trust  seems  to  me  to  have  never  been 
consummated,  but  only  to  have  existed  as  an  incohate  trust, 
which  should  become  a  perfect  trust  only  on  the  completion  of 
certain  preliminaries,  the  principal  one  being  the  payment  of 
the  expense  of  the  erection  of  the  buildings  which  are  the 
subject-matter  of  the  alleged  trust.  So  that  I  regard  this 
as  a  Bill  filed  between  certain  intended  trustees  of  a  trust 
not  consummated,  to  determine  what  their  respective  rights 
between  themselves  shall  be. 


I 


^ 


(After  stating  the  principal  facts  of  the  case.  His  Honor 
proceeded : — )  I  do  not  think  that  the  Defendant's  agreements 


(t)  1  Eq.  Ca.,  Ab.  290,  pL  3. 
(v)  4  De  G.,  M.,  &  G.,  19. 


(id)  Broom's  Max.,  775. 
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to  caavej  are  at  all  inconsistent  with  the  supposition  that 
pajment  was  to  be  made  before  he  did  so.     They  are  declara- 
tions of  trust ;  but,  if  any  attempt  were  made  to  carry  them 
out  by  actual  conveyance,  it  would  be  a  question  as  to  what 
ahoold  be  the  preliminaries  before  such  a  conveyance  was 
ezecnted,— one    of   which  certainly   would    have  been  the 
indemnifying,   not    merely  the   Defendant,   but  all   parties 
interested,   as  to   any   outlay  incurred  previously  to   such 
conveyance,  except  so  far  as  they  intended  to  be  donors  of 
anj  snms  advanced     All  that  these  documents  were  intended 
for  was,  a  recognition  that   the  Defendant  had  made  this 
purchase,  not  on  his  own  account,  but  on  account  of  others ; 
lad  he  guarded  against  relinquishing  his  claims  upon  the  land 
bj^stipolating  that  the  memorandum  should  not  be  registered 
before  he  was  secured  for  his  advances.     As  to  the  sanction 
of  the  loan  of  £500  from  the  Provident  Institute,  there  is  a 
Tery  material  discrepancy  as  to  dates  between  the  evidence  for 
the  Defendant  and  that  on  behalf  of  the  Plaintiffs.     There  is 
the  Defendant's  evidence,  corroborated  by  two  witnesses,  that 
the  authority  was  given  before  the  money  was  raised.    All  the 
ptobabihties  are  in  favour  of  its  being  so ;  and  I  think  the 
btbrnce  of  evidence  is  decidedly  in  favour  of  its  having  been 
3).    But  supposing  the  Plaintiffs'  evidence  is  right,  and  that 
the  Defendant  is  wrong  in  this,  and  that  he  raised  the  £500 
without  an  antecedent  authority,  what  is  the  position  of  the 
matter  then  ?     A  person  having  the  legal  estate  as  a  trustee 
for  another,  and  being  already  responsible  for  X300  advanced 
to  the  Cestui  que  trust  is  told  by  the  Cestui  que  trust  that  he 
vants  £200  more,  and  the  trustee  raises  £500  on  a  mortgage 
of  the  legal  estate,  he  entering  into  a  covenant  for  its  pay- 
ment ;  and  he  then  comes  and  informs  the  Cestui  que  trust, 
"  I  have  raised  the  £500  for  you,  and  here  it  is."     Of  course 
it  is  competent  to  the  Cestui  que  trust  to  say,  ^'  You  have 
taken  a  very  unwarrantable  course.     I  did  not  wish  you  to 
mise  this  money,  and  did  not  give  you  instructions  to  do  so" ; 
but  if,  instead  of  pursuing  that  course,  he  takes  the  money 
snd  appropriates  it  to  his  own  uses,  can  he  afterwards  turn 
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V. 

Betant. 
Judgment, 


round  and  say,  "  You  were  really  very  rash  in  raising  this 
money  ;  and  because  of  the  illegality  of  your  conduct,  in 
raising  it  before  you  had  my  express  sanction  to  do  so,  though 
I  have  had  the  benefit  of  the  money,  I  will  not  pay  you." 
That  is  the  position  in  which  these  trustees  stand.  Some  of 
them  were  perfectly  aware  what  was  going  on ;  the  money 
was  paid  by  the  Defendant  to  their  treasurer.  It  is  totally 
undisputed  now  that  the  whole  of  that  £500  was  handed  over 
to  Fisk ;  and  this  Bill  being  filed  making  Fisk  a  Plaintifif,  he  is 
not  entitled  to  repudiate  the  transaction.  I  cannot  separate  the 
Plaintiff's,  but  must  treat  them  as  only  entitled  to  that  which 
Fiak  if  suing  alone  would  be  entitled  to.  On  the  winding-up  it 
seems  that  there  was  a  deficiency  of  £27  in  Fisk's  accounts,  and 
a  Bill  might  be  drawn  which  would  raise  the  question  of  the 
account  between  Fisk  and  the  trustees ;  but  so  far  as  this  Bill 
is  constituted,  I  think  the  Defendant  is  sufficiently  exonerated 
from  all  further  accountability  by  saying  he  paid  the  £500  over 
to  Fisky  one  of  the  trustees  and  their  treasurer. 


I  can  treat  this  only  as  a  Redemption  Bill,  and  I  will 
declare  that  the  Defendant  is  entitled  to  credit  for  the  sum  of 
£602  15^.  6d.  paid  to  the  Provident  Institute;  and  I  think  he 
is  entitled  to  interest  from  the  date  of  that  payment  either  at 
the  rate  of  10  per  cent,  on  that  sum  or  at  the  rate  of  12  J  per 
cent,  (the  rate  named  in  the  mortgage-deed)  on  the  original 
principal  sum  of  £500  as  the  Plaintiffs  may  elect.  The 
Defendant  is  also  entitled  to  the  amount  paid  for  insurance  of 
the  premises ;  and  to  the  costs  of  the  Ejectment  as  between 
attorney  and  client ;  but  I  do  not  think  he  is  entitled  to  the 
cost  of  preparing  the  bond. 


As  there  will  be  nothing  to  take  an  account  of  beyond  the 
sums  I  have  named,  it  will  be  unnecessary  to  direct  a  reference 
to  the  Master.  I  shall,  therefore,  direct  a  conveyance,  to  be 
executed,  on  payment  of  these  sums  and  the  costs  of  this  suit 
within  six  months :  otherwise,  the  Bill  will  stand  dismissed 
with  costs. 
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L 


LN  tliis  Suit,  which  was  instituted  by  a  mortgagee  as  a  In  a  snit  by  a 

cr«Qtor,  on  behalf  of  himself  and  all  other  creditors  of  the  for"]^^ 

deceased  mortgagor,  a  Decree  had  been  made,  directing  an  and  all  other 

creditors 
ftooount  to  be  taken  of  what  was  due  to  the  Plaintiff  for  against  the 

jHindpal  and  interest  on  his  mortgage  security,  and  ordering  ^T*??*^"^ 

a  sale  of  the  mortgaged  premises  and  the  payment  of  the  there  was  a 

parchase-money  into  Court.      The  Decree  also  directed  the  account  of 

usual  accounts  of  the  personal  estate  of  the  deceased,  and  an  ^^*^*  ^"«  due 

on  the 

e&qoiiy  as  to  any  other  real  estate.  mortgage ;  for 

a  sale  of  the 
mortgage 
The  Master  reported  specially  that  £2,206  14s.  was  due  to  security,  and 

the  Plaintiff  on  foot  of  his  mortgage ;  and  that  the  mortgaged  ^ij^^  into* 

premiaes  had  been  sold,  and  had  produced  the  sum  of  £1,243,   Court;  and 
.  ^  for  the  usual 

which  was  paid  into  Court      This  report  was  now  presented  accounts  of 

&r  confirmation.  the  personal 

estate,  and  an 
enquiry  as  to 

Mr.  /.  TPl  Stephen^    for  the   Plaintiff  (with   consent  of  ©state.'  The 

Mr.  Bunnv^  for  the  only  Defendant  who  defended  the  Suit),  Master 

^  ^  ^    reported  that 

applied  for  an  order  for  payment  out  of  Court  to  the  Plaintiff  £2,206  14s. 

of  the  amount  realised  by  the  sale  of  the  mortgaged  premises,   ^^  due  on 

there  being  no  other  estate,  real  or  personal,  to  bear  the  expense  and  that  the 

mortgaged 
'  had 
L  sold  for 
£1»248,  which 
ita  being  set  down  for  further  directions.]     The  general  report  wu  paid  into 

of  the  Master  could  not  have  been  made  until  all  the  accounts  Z^^  J?? 

had  been  taken  under  the  Decree,  and  the  suit  could  not  have  report  being 

presented  for 
confirmation, 
tile  FluntiiJ^  with  consent  of  the  only  Defendant  who  defended,  moved  for  an  order  that 
tbe  Bkooey  in  Court  be  paid  to  Plaintiff,  there  bein^  no  other  estate,  real  or  personal, 
to  betr  the  expense  of  prosecuting  the  other  enquiries  under  the  Decree. 

SeU,  that  the  motion  was  irregular,  and  that  the  cause  must  be  set  down  for  further 
fireetiGns. 

On  the  cause  being  set  down  for  ftirther  directions,  a  Decree  in  the  terms  of  the 
Order  before  asked  for  was  made. 


of  prosecuting  the  enquiries  under  the  Decree.     [MolesworthyS,  ^^^^ 
—This  is  a  very  irr^ular  way  of  bringing  the  cause  on,  without  been  sold 
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V, 

Mbldbith. 
Argument, 


been  regularly  set  down  for  further  directions  until  that  was 
done.  This  application  is  made  under  the  liberty  to  apply 
given  in  the  Decree.  [MoUsworthj  J. — Has  there  been  an 
advertisement  for  creditors  ?]  No  ;  they  have  no  interest  in  the 
fund  in  Court  That  belongs  to  the  Plaintiff  paramount  to  all 
creditors.     Tipping  v.  Power  (x). 


Judgment.      Mr.  Justice  Molesworth  : — 

The  question  now  is  less  as  to  the  rights  of  the  Flaintifif 
than  as  to  the  way  in  which  this  application  is  brought 
forward.  I  think  a  cause  may  be  set  down  for  further 
directions  on  a  special  report,  or  in  any  stage  of  the  proceedings ; 
and  I  think  that  is  the  proper  course  to  be  pursued  here. 


Note. — ^The  Suit  was  sabseqaently  set  down  for  hearing  on  further 
directions,  when  a  Decree  was  made  by  His  Honor  Mr.  Justice  Molet- 
worth,  in  the  terms  above  applied  for. 

(x)  1  Hare,  405. 
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h  RE  DIGHT,  AN  Infant,  and  the  Act  11  Geo.  IV. 
AND  1  Wm,  IV.,  Cap.  65. 


X  ETTTION,  under  the  17th  section  of  the  11  Geo.  IV.  and  The  policy  of 

1  Wm.  IV.,  Cap.  65  (y),  by  the  guardians  of  an  infant  aged  ^d irf^l'iv! 

fifteen,  praying  for  an  Order  authorising  the  making  of  a  Cap.  Ixv.,  s  17, 

lease  for  five  years  of  a  portion  of  the  infent's  property.     The  encourage 

terns  of  the  proposed  lease  were — that  the  guardians  should,  j°"^  budding 

oat  of  the  infantas  estate,  lay  Qut  a  sum  of  money  in  certain  tenants  who 

improvements  of  the  leased  property ;  and  that,  until  such  ^^^  ^an?!^ 

inqflovements  were  completed  a  rent  of  £80  per  annum,  and  property,  and 

ifter  such  completion  a  rent  of  XI 60  per  annum,  should  be  definite  rent 

reaenred  in  the  lease.  covering  the 

entire  period 
of  the 

Mr.  /.  W.  Stephen,  in  support  of  the  Petition.— The  words  ^^^^for^five 


rf  the  Act  are  quite  general,  and  the  policy  of  the  Act  is  to  years  on  terms 

enible  an  in^Euit  ta  deal  with  his  property  as  though  sui  juris,  inf^t's  estate 

Tk  question  for  the  consideration  of  the  Court,  therefore,  is,  ^^^^^^^  ^^^ 

viietiier  the  owner  of  the  property  if  mi  juris  would  grant  such  improvements, 

ileiae.    [Molestporth,  J.— I  doubt  the  application  of  the  Act  J^^ant  rfio^d 

to  such  a  case  as  this.     The  policy  of  the  Act  is  to  encourage  pay  £80  a  year 

Ittfics  imder  which  the  tenant  shall  lay  out  the  money.     This  improvements 

is  exactly  the  reverse  of  that  case.     I  am  inclined  to  think  it  ^^  ^^^ 
'  g  .  a  year  after 

IS  for  the  benefit  of  the  infant,  but  I  think  you  should  proceed  them,  is  not  at 

nndtt  the  ordinary  jurisdiction  of  the  Court.]     Where  estates  ^licy^^^  ^^^ 

»B  to  be  managed  by  the  Court  there  must  be  a  suit  instituted,   design  of  the 

In  this  case  there  is  no  suit.     These  guardians  were  appointed      fhe  words 

on  Petition  in  1853,  although  the  estate  is  considerable  :  and  "^^  ^^^Z 
"  '  purposes" 

It  18  very  doubtful  whether,  under  the  circumstances,  the  Court  ought  to  be 

ha  any  jurisdiction  except  under  this  Statute.  nxjTas  to  th^ 

powers  of  the 
ry  J      ^r  1.        Act,  yet  in 

Cur.  adv.  Vult,       the  discretion 
of  the  Court, 
on  the 
(y)  Ad.,  1463.  principle  of 

efusd^ 
generis  with  the  antecedents. 


%-^.  . 
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Me.  Justicb  Moleswobth  (after  stating  the  nature  of  the 
application  and  the  clause  of  the  Act)  : — 

The  obvious  policy  of  the  clause  in  question  is  to  encourage, 
not  leases  for  short  periods,  but  long  building  leases  to  tenants 
who  will  improve  the  inffuit's  property,  and  at  a  fixed  definite 
rent  covering  the  entire  period  of  the  tenancy.  This  applica- 
tion is  quite  different  from  that  The  outlay  here  is  to  be  by 
the  landlord,  not  by  the  tenant ;  so  that,  however  reasonable 
in  itself,  it  seems  to  me  not  to  be  at  all  within  the  policy 
or  design  of  the  Act :  and  I. think  the  words  in  the  clause, 
"  or  other  purposes,"  if  not  as  to  the  powers  of  the  Act,  yet  . 
in  the  discretion  of  the  Court,  ought  to  be  construed  on  the 
principle  of  ejusdem  generis  with  the  antecedents.  Then,  agab, 
the  rent  is  evidently  intended  to  be  fixed  during  the  entire 
period,  and  it  must  be  "  the  best  rent  that  can  be  obtained," 
Here  there  is  a  proposal  for  different  rents  at  different  periods, 
and  I  am  to  assume  that  half  the  ultimate  rent  is  at  present 
the  best  rent  that  can  be  obtained  for  the  premises,  and 
prospectively  that,  after  a  certain  outlay  has  taken  place,  the 
rent  afterwards  reserved  will  then  be  the  best  rent  that  can  be 
obtained.  It  seems  to  me  that  the  application  is  quite  beyond 
the  power,  or  at  all  events  the  reasonable  discretion,  of  the 
Court  under  the  clause  in  question.  If  the  repairs  were 
completed,  it  would  not  be  at  all  the  same  straining  of  the 
Act  That  being  done,  the  parties  might  say  that  the  rent 
proposed  to  be  reserved  was  the  best  rent  that  could  be 
obtained ;  and  although  then  not  within  the  principal  scope 
of  the  Act,  I  would,  nevertheless,  feel  myself  authorised  in 
granting  the  application 
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In  the  Matter  op  MCLEOD*  S  Will,  and  in  the 
Matter  of   "The  TRUSTEE  ACT  1856." 


I 


N  this  case  a  mortgagee  of  certain  real  estate  had  died, 
kaving  a  will  appointing  executors,  but  without  having  devised 
the  mortgaged  premises  js  and  the  heir-at-law  of  the  testator 
was  resident  in  Scotland. 

Mr.  J.  W.  Stephen  moved,  under  the  19th  section  of  the 

Engjiah  "  Trustee  Act  1850"— adopted  by  «  The  Trustee  Act 

1856  "(z) — for  an  Order  vesting  the  mortgaged  premises  in 

the  executors  of  the  mortgagee,  citing  In  re  Baden's  Estate  {a). 

In  that  case  there  was  a  reference  to  the  Master,  because  there 

VIS  some  complexity.     Here  the   facts  are  simple  and  the 

estate  small,  and  the  parties  desire  to  avoid  the  expense  of 

*  reference  to  the  Master.     The  mortgage-deed  is  in  Court, 

md  its  execution  is  proved  by  the  affidavit  of  the  attesting 

vitDess  ;  the  Probate  is  also    in  Court ;    and   one   of  the 

executors  \a  personally  acquainted  with   the  family  of  the 

deceased  mortgagee,  and  proves  by  affidavit  the  absence  out  of 

the  jurisdiction  of  the  heir-at-law.     [Molesworthj  J. — The  time 

for  payment  of  the  mortgage-money  has  not   yet  arrived.] 

No ;  but  the  time  for  payment  of  the  interest  has  arrived. 

[ifoUsworth,  J. — Is  the  mortgagor  in  any  way  privy  to  this 

^pHcation  1]    No :  he  has  no  interest  in  it.     The  object  of 

the  executors  is  to  be  able  to  transfer  the  mortgage,  and  so 

realise  th^  estate  of  their  testator. 

Cur,  adv.  Vult, 


(«)  Ad.,  1706. 


(a)  1  De  G.,  M.  A  G.,  67. 


1861. 
Nov,  28,  29. 

A  mortgagee 
of  land  died, 
leaving  a  will 
appointing 
executors,  but 
not  devising 
the  legal 
estate  in  the 
land.    The 
heir-at-law 
being  in 
Scotland,  the 
executors 
applied  under 
the  Trustee 
Act  1850, 
B.  19,  for  an 
Order  vesting 
in  them  the 
legal  estate 
in  the  land. 

Held,  that 
though  the 
section  did 
not  appear  to 
contemplate, 
either  in 
language  or 
spirit,  the  case 
which  had 
arisen,  yet 
that  the  case 
of  In  re 
Boden*8 
Mortgage 
Trust,  before 
the  Lords 
Justices  of 
England,  on 
sppeal,  was  an 
authority  on 
aU  essential 
points  for  the 
application, 
and  was 
coercive  on 
this  Court. 
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1861. 

In  re 
M*Leod. 

November  29. 

Judgment. 


Mb.  Justice  Moleswoeth  : — 

This  application  is  for  a  vesting  order  transferring  the  legal     < 
estate  in  certain  mortgaged  premises  from  the  heir-at-law,  who 
is  out  of  the  jurisdiction,  to  the  executors,  of  the  deceased 
mortgagee,  in  order  that  they  may  have  facilities  for  nusiog 
money  by  way  of  an  assignment  of  the  mortgage.     The  section 
imder  which  this  application  is  made,  I  must  say,  with  great 
respect  to  the  decision  to  which  I  have  been  referred,  does  not 
appear  to  me  to  contemplate  either  in  language  or  in  spirit  the 
case  which  has  now  arisen.     It  contemplates  a  case  in  which 
"  the  money  due  in  respect  of  such  mortgage  shall  have 
"  been  paid  to  a  person  entitled  to  receive  the  same  or  such 
^'  last-mentioned   person  shall  consent   to   an  order  for  the 
"  re-conveyance  of  such  lands."     That  is,  it  contemplates  the 
person  entitled  to  receive  the  money  being  in  some  way  or 
other  satisfied  as  to  the  transfer  of  the  legal  estate,  so  as  to 
consent  to,  or  not  to  oppose,  the  transfer.     In  both  of  these 
alternatives,  it  appears  to  me  to  be  intended  that  this  sort 
of  relief  should  be  given  to  the  mortgagor,  and  not  that  an 
application  should  be   made  by  the  person  entitled  to  the 
mortgage-money  for  the  transfer  of  the  legal  estate  to  him. 
This  application  is  made  in  the  total  absence  of  the  mortgagor, 
who,  popularly  speaking,  is  owner  of  this  property  ;  and  it  is 
an  application  to  have  the  legal  estate  in  the  property  conveyed 
without  his  privity,  in  order  that,  there  being  a  charge  only 
upon  his  property,  the  personal  representatives  of  the  mortgagee 
may  have  certain  facilities  for  deding  with  that  charge.     It 
would  appear  to  me,  in  the  absence  of  authority,  that  the 
section  did  not  contemplate  any  such  case.     However,  I  have 
been   referred   to  the   case   of  Boden's  Mortgage   Trusty  in 
1  De  G.,  M.  &  G.,  reported  also  in  9th  Hare,  820  ;  and  I  do 
not  find  that  that  case  has  been  subsequently  in  any  case  over- 
ruled or  doubted.     I  consider  myself,  therefore,  on  a  subject 
of  this  kind,  coerced  by  an  authority  of  that  class,  it  being  an 
appeal  from  aVice-Chancellorto  the  Lords  Justices  of  England. 
That  case  seems,  on  all  essential  points,  to  be  an  authority  for 
the  present  application  ;  and,  pelding  to  the  force  of  that 
authority,  I  shall  make  the  Order  as  sought 
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GOODMAN   I'.  M^CALLOTL  mt^mberW, 

Deremher  6. 

Gilbert   HANDASYDE,   hj   indenture,  dated    13th    By  Inaenture, 

'  3y  1861,  conveyed  and  fks.^igned  all  his  re^  and  personal  j^^^^  isei 

f'  re  to  the   Defendant.^  as  trustees  for  the  heneEt  of  liis  O.ff. 

fliifiiiftied  a11 
Cfeditora,     Ob  the  17  th  July  Hamlaf^yih^s  estate  was  seques-  hia  real  and 

tretei  and  the   Plaintiff  appointed    Official  Assignee.       At  [^"^J^f,,^^*^^^ 

tie  time  of  the  ueiiuest ration  notice  of  the  execution  of  the  the  t>eneflt  of 

iS«d  of  assignment  had  not  heen  published,  m  required  by  the  (,f  pfiitow.    On 

id  5  Fjc,  No.   9,  nor  had  the  deed  been  executed  by  a  the  I7th  July 

the  tstnte  of 

majority  ill  number  and  value  of  the  creditors.  0.  w.  was 

»»qn(?»t  rated, 
unci  tin? 
The  Plaiutifii  as  Official  Assifrnce,   filed  this  Bill  against  Plamtitf 

h«  trttfftees  of  the  settlement  only,  alleging  **  that  the  said   oSi'-Ll 

'  lodeninne^  if  valid  at  Coraraou  Law,  was  and  is  fraudulent  <^«s'K"pp*    On 

^  ,  1    jr  «.       ,    the  Ifltter  ilay 

"  ud  roid  in  Equity  aa  agauriiit  the  Plauitm  as  such  Official  the  i^tjuisite« 

and  jjraying  for  a  declamtioii  to  this  effect,  and  "^  ^  q"  ^ 

the  deed  of 
AB»i}iniinent  to 
cretijtors,  had 
To  tbis  Bill  the  Defendants  demurred  for  want  of  Equity,  ^»t  *»««° 

f  *  1  ji  .     ^        ,*  wraiplted  with. 

fw  oneerUunty,  and  for  want  of  parties.  TJie  OfRciftl 

a  Bill  aguinit 
Mr.  J.   W.  Stephen^   in  support  of  the  Demurrer— *The  tlie  tmstcea 

i^qgimieiit  of  all  a   inan's  ptiqierty  to  tmatee.H  for  creditors  nniv^^Hecrinff 
drtif  not  per  m  constitute  a  fraudulent  alienation  under  the  it  to  1>€,  if 

He.  No.  17,  &  5.     Jn  rtf  M'GurreU  (6),      Nor  is  suuh  an  (.^inniion  l»w, 

yet  ftTiTislulent 
and  void  in 
'^(Uky  •«  ipsiost  hluti^lf,  a.nd  |inftjitLg  for  ft  de<L-1:iration  to  that  oQ'ect ;  atid  a  ro-coovey* 
«s«  W  the  trustee*  to  binii^clK 

S*U^  on  dtinurrer*  thut  the  fletd  wna  not  a  fraudulent  alienatkjn  or  Jninsfer  within 

*  Hf^  Kix  ifii.,  t.  5 ;  that  on  the  fart^^  stated  hi  the  Bill  it  could  not  W  inferred  that 

^^M  ntm  eithff  Hn  alienation  without  lOnRideration  within  at'c.  6*  or  an  ulieoatioo 

^^hf  tlie  effieet  of  iirefcrrinjr  one  exlsinjif  eroflitor  to  uTmther  uniler  se<-,  R.    Also,  that  as 

'-«  Bin  W4»  to  Mfi  **ide  the  deed  inltogethcr,  the  tru§teej*  did  not  repreaeat  the  creditors, 

^  tic  Isttcr  wer**  nefea^Lry  parties. 


•Aadgtiee,"' 

tt  1  reconveyance  by  the  trustees  to  the  Plaintiff. 


(i)  Sup,  Ct.  Ylc,  No¥.  1860. 
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1861.  assigmnent  void  under  the  6th  section  of  the  same  Act,  as 
being  made  without  valuable  consideration.  In  re  Bid  (c). 
To  bring  this  assignment  within  the  8th  section,  it  must  be 
shewn  to  have  had  the  eflfect  of  preferring  a  then  existing 
Argwnent.  creditor  to  another.  But  this  is  not  alleged  in  the  Bill,  nor  is 
there  any  fact  appearing  on  the  Bill  from  which  this  can  be 
inferred.  Moreover,  if  this  deed  falls  within  either  the  6th  or 
the  8th  section,  it  is  absolutely  void  at  Law,  and  the  Plaintiff 
is  not  entitled  in  Equity  to  the  relief  prayed  by  his  Bill.  The 
Bill  is  uncertain  as  to  the  purport  and  effect  of  the  deed,  and 
does  not  say  definitely  whether  it  is  valid  or  invalid  at  Law. 
The  creditors  who  have  already  executed  the  assignment  are 
necessary  parties  to  this  suit ;  for  where  a  Bill  is  filed  to  set 
aside  a  trust-deed,  the  trustees  do  not  represent  their  Ctstais 
que  trustent     Webster  v.  Sugden  (d),  Gladstone  v.  Ball  (e). 


Mr.  Holroyd,  for  the  Bill — In  BiaPs  case  it  was  held  that 
the  6th  section  interpreted  the  5th  ;  that  if  there  was  a  release, 
that  was  a  valuable  consideration,  which  prevented  the  deed 
coming  within  the  section,  and  that  the  deed  could  not  be 
set  aside  in  a  Court  of  Law.  Here,  if  there  is  any  question  of 
valuable  consideration,  it  should  have  been  raised  by  plea,  and 
not  by  demurrer.  A  deed  in  trust  for  creditors  is  prima  facie 
without  valuable  consideration ;  and  in  order  to  set  it  aside, 
it  need  not  be  shewn  that  the  party  making  it  was  absolutely 
insolvent  at  the  time.  Scarf  v.  Soulby  (/).  This  deed  has 
the  effect  of  delaying  creditors,  and  it  also  introduces  a 
different  mode  of  distributing  the  estate  from  that  which  the 
law  contemplates  ;  and  amounts  to  an  act  of  insolvency. 
Worseley  v.  De  Mattos  {g)y  Garrard  v.  Lord  Lauderdale  [h). 
It  does  not  appear  by  the  Bill  that  any  of  the  creditors  executed 
the  deed,  and  therefore  the  deed  is  not  demurrable  for  want  of 
parties.      Walwyn  v.  Coutts  {fj,  Griffith  v.  Ricketts  {k\  Read 


{c)  Sup.  Ct.  Vic,  May  1857. 

(d)  Sup.  a.  Vic,  March  1858. 

(e)  Sup.  Ct.  Vic,  July  1861. 
If)  16  Sim.,  344. 


(J)  1  Burr.,  467. 
{h)  3  Sim.,  1. 
if)  3  Sim.,  14. 
Qc)  7  Hare,  299. 


s 
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p.  Pmt  (^  As  to  th^  objection  of  tmcertainty :  where 
^ifK^rtaiiity  is  allowed  as  a  ground  of  demurrer,  it  must  be 
iijcertaiaty  of  fact,  whereas  here  the  uncertaintjr  if  any,  ia 

Mr.  /.  IF,  St^phtUf  in  reply .^G^arrard  v.  Lord  Landcrdah 
ia  got  lid  of  entirely  by  the  subsequent  case  of  Acton  v^  Wood- 

Cur.  adv,  VulL 
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lla,  JufiTicTE  Moles  WORTH  :^ 

U  thia  cage  tbe  Bill  is  filed  by  tbe  Official  Assignee  of 

Giihert  Nandas^dtj  an  insolvent,  agabst  John  M^  Galium  and 

^^mm  Orffwndj  trustees  under  a  deed  of  trust  for  creditors, 

[It*  BiQ  stutea  a  conwyance  by  Ifandast/th  to  the  Defendants, 

« tniitila  for  Ma  creditoi^,  but  that  the  conveyance  was  not 

«i6ait«l  puTBuant  to  the  provisious  of  the  5th  Fit'.,  No,  9, 

*^  M  to  be  effectual  under  it.     It  further  states  that  four  dayg 

^  the  execution  of  this  conveyance  the  estate  of  HandasydB 

u  seijuestrated  nndor  the  Insolvent  Act,  and  that  the  Plaintiff 

-*  Appointed  Official  A^ignee ;  and  upon  tlihj,  and  this  alone 

^y  42y,  the  Equity  to  set  aside  the  conveyance  in  question 


Judgmemi, 


The  case  h&B  been  ai^ed  with  reference  to  the  5thj  6th,  and 
M  netioDs  of  the  Insolvent  Act  5  Fie,,  No,  17.  It  has  been 
fc*  itgned  that  this  alii^nation  i^  a  fmudiUent  aBenation  or 
ttaHiaCer  within  the  meaning  of  the  5th  section.  That  subject 
fe  bam  recently  before  me  in  M^Garrdts  ca.se,  in  which  I 
anw!  to  the  couclusion  that  the  mere  fact  of  a  conveyance 
^«ig  ei9cuted  of  all  a  man^s  property  to  trustees,  did  not 
''"*o«*itole  Sttch   %  conveyance  per  se  fraudulent  within  the 

^ae  in  gneation,  if  it  might  properly  be  called  an  honest 


-   U EQ. 
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1861.  oonveyance.  Then  tliis  case  has  been  farther  argaed  on  the 
6th  section,  and  it  has  been  said  that  I  am  to  infer  from  the 
facts  stated  in  the  BLQ  that  this  conveyance  was  executed 

without  valuable  consideration.     No  such  express  case  is  made 

Jmdgmeni.      by  the  BUI ;  and  it  is  perfectly  open,  according  to  the  fjicts 
stated  in  the  Bill,  to  infer  that  the  conveyance  was  for  valuable 
consideration.     I  have  been  pressed  a  good  deal  with  the 
doctrine  laid  down  in  Garrard  v.  Lord  Lauderdale^  but  it  is 
perfectly  open  on  the  BiQ  that  this  was  for  valuable  considera- 
ation.     Besides  that,  a  sequestration  under  the  Insolvent  Act 
does  not  per  se  defeat  a  voluntary  conveyance,  and  an  Assignee 
under  the  Insolvent  Act  is  not  a  purchaser  of  a  class  entitled  to 
defeat  a  voluntary  conveyance.     Then  the  question  was  argjued 
under  the  8th  section  ;  and  this  conveyance  was  certainly 
executed  within  the  sixty  days.     But  there  is  an  additional 
qualification  necessaiy  in  order  to  avoid  a  deed  under  those 
circumstances  —  namely,  that  it  should  have  the   effect  of 
preferring  one  existing  creditor  to  another.      This  deed  is 
expressed  to  be  a  deed  for  the  benefit  of  Mr.  Handasyd^s 
creditors,  and  I  cannot  infer  from  that,  that  it  was  not  for  the 
benefit  of  all  his  creditors  equally,  or  that  it  was  a  conveyance 
by  which  a  preference  was  given  to  one  creditor  over  another. 


There  was  abo  an  objection  taken  for  want  of  parties,  which 
I  should  consider  well  founded — namely,  that  where  a  BUI  is 
filed  to  set  aside  a  deed  altogether,  the  trustees  do  not  repre- 
sent the  Cestuis  que  trustent,  I  should,  therefore,  hold  that  the 
creditors  deriving  a  benefit  under  the  deed  in  question  would 
be  necessary  parties.  There  is  in  the  BiU  an  enquiry  as  to  who 
the  creditors  are ;  but  there  is  no  averment  of  ignorance  of 
whom  they  are,  which  would  be  necessary  to  enable  the  PlaintifiT 
to  dispense  with  their  being  parties. 

Therefore,  upon  the  whole,  I  think  the  demurrer  should  be 
aUowed,  with  costs ;  with  liberty  to  amend  within  fourteen 
days. 


^ 
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M. 


uR.  ffOLROYD,  for  the  Defendant,  moved  for  an  Order 
for  an  Attachment  against  the  Plaintiff  for  non-payment  of 
C06ts  (after  personal  service  of  a  subpcena  for  costs)  due  under 
i  Decree  dismissing  the  Plaintiff's  Bill  with  costs. 

Mr.  /.  TT.  Stephen,  for  the  Plaintiff,  contra.— The  English 
practice  of  issuing  a  subpoena  for  costs  and  having  an  attach- 
ment for  their  non-payment  does  not  apply  under  the  Rules  of 
Court  here.     It  has  been  held  that  the  general  introductory 
clause  of  the  Rules  of  Court  adopting  the  English  practice, 
do«j  not  apply  in  cases  where  the  Rules  themselves  point  out 
a  particular  course  to  be  adopted.     The  intention  of  the  Rules 
is,  that  the  payment  of  costs  should  be  enforced  in  the  same 
Banner  as   at  Law,   by  execution    against  the   goods   and 
diattels,  and  not  against  the  person.     By  Rule  39  of  Cap.  vi. 
CToy  Decree  or  Order  is  to  be  carried  into  execution  in  the 
«nae  manner  as  at  Law.     [^Moleswortk,  J. — Is  not  the  non- 
/Hnnent  of  costs  ordered  by  a  Decree  to  be  paid,  within  the 
43rd  Rule,  which  provides  that  any  party  required  by  any 
Decree  to  perform  any  act  shall  be  liable  to  attachment  for 
Bon-performance  of  it?]     That   Rule   cannot  apply  in  this 
case,  fcM"  Rule  44  provides  that  every  Decree  requiring  any 
party  to  do  an  act  shall  state  the  time  within  which  the  act 
is  to  be  done,  and  that  a  copy  of  it  shall  be  served  upon  the 
party  required  to  obey  the  same.     Here  no  time  is  prescribed 
by  the  Decree,  and  the  copy  of  the  Decree  has  not  been 
personally  served.      The   Decree  has    been   served   on  the 
Solicitor,  and  a  subpoena  for  costs  has  been  served  upon  the 
Defendant  personally.      The  application  here  is  not  for  an 
attachment  for  disobedience  of  the  Decree,  but  for  disobedience 
of  the  subpoena  for  costs,  which  it  has  been  assumed  by  the 
Defendant  would  issue  as  a  matter  of  course,  in  order  to  give 
^eet  to  the  Decree. 

L  2 


1861. 
December  12. 

The  Supreme 
Court  riiles  do 
not  abolish 
the  power  of 
arrest  under  a 
iuhpoona  for 
costs ;  and  the 
Court  will  still 
issue  an 
attachment 
for  their 
non-payment. 


k 
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1861.  Mr.  Bunny^  amicus  Curiae. — In  A^Beckett  v.  Bohinson,  in 

^"^^^^        this  Court,  it  was  held  that  the  process  of  issuing  a  subpoena 

V,  for  costs  did  apply. 

Watson. 

Argument.  Mr.  Holroyd^  in  reply. — The  power  to  enforce  payment  of 

costs  by  attachment  is  a  part  of  the  inherent  jurisdiction  of 
the  Court  of  Chancery,  and  as  such  is  given  to  this  Court  by 
the  15  Ftc,  No.  10,  and  no  Rule  of  Court  could  take  it  away; 
or  even  if  it  could,  no  such  Rule  has  been  made.  Where  it  is 
intended  by  the  Court  to  do  away  with  the  English  practice,  it 
is  expressly  mentioned,  as  in  the  case  of  the  abolition  of  the 
subpoena  to  hear  judgment. 


Judgment,       Mb.  JUSTICE  MOLESWOBTH  : — 

I  think  the  Plaintiff  is  precluded  from  arguing  this  case,  by 
the  decisions  the  Court  has  already  arrived  at.     I  think  this 
application  is  properly  based  only  as  on  the  subpoena  for  costs. 
I  do  not  think  the  parties  are  in  a  position  to  enforce  an 
attachment  as  on  the  Decree.     The  English  process  of  a 
subpoena  for  costs,   which  was   adopted  here  at   the    first 
institution  of  the  Court,  has  been  continued  throughout  in  the 
English  Courts.     The  preliminary  clause  of  Cap.  y.  of  the 
Bules  assimilates  our  practice  to  that  of  England  in  every- 
thing not  inconsistent  with  the  Rules  which  follow.     There  is 
nothing  in  the  Bules  doing  away  with  the  power  of  arrest 
under  a  subpoena  for  costs ;  and  I  think  that,  on  the  whole, 
there  is  nothing  in  the  Bules  so  repugnant  to  the  continuance 
of  that  practice  as  to  prevent  the  enforcing  the  payment  of 
costs   by  the  process  of  subpoena  and   attachment.       It  is 
perhaps  anomalous  that  in  this   country  such  a   difference 
should  exist  between  the  powers  of  Courts  of  Law  and  Courts 
of  Equity,  but  that  is  an  anomaly  which  it  is  not  for  the 
Judges  to  rectify,  unless  by  general  rules  upon  the  subject. 
I  must,  therefore,  make  the  Order  as  asked,  and  with  costs. 
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BRUCE  V.  ATKINS. 


M( 


1861. 
December  19. 


.OTION  on  behalf  of  the  Plaintiff,  for  an  Injunction  to  On  a  motion 

restrain  the  Defendants,  lessees,  from  cutting  timber  trees  on  ^  peatniin 

land  leased  to  them  for  five  years  as  the  Mount  Martha  Station,  Defendant 

.  -^  from  cuttinir 
at  Dromana. 


The  Bill    and  affidavits   stated   that  the  Plaintiff  had 
purchased   about   1,100  acres  of  land,  much  covered  with 


all  trees,  he 
did  not  shew 
what  were 
ornamental  by 
the  contract, 
nor  what  were 


timber  and  scrub ;  that  he  had  improved  the  land  by  clearing  timber  trees 

about  fifty   acres,  by  putting  up  a  hut  and   buildings,  by  {,^f.  ^^^       ^' 

fenciujr  in  800  acres,  and  by  cutting  down  some  portions  of  Defendant 

*  ,  '  \  .  ..  ,  admitted  that 

the  timber,  and  presemng  other  portions  of  it,  in  such  a  way  some  of  the 

as  at  once  to  increase  the  capability  of  the  land  for  pasturage,  *™tt^^'T'* 

80  as  to  leave  sufficient  shade  for  cattle,  and  increase  the  were  useful 

beauty  and  ornamental  value  of  the  property ;  that  he  had  ^l^v^^^ 

let  the  land  to  the  Defendant  Atkins  for  five  years,  at  £100      -^«^>  ^"^^ 

the  Plaintiff 
per  annum,  for  pastoral  purposes ;  and  that  Atkins  and  the  ought  to  have 

co-defendant  Ekins  had,  in  partnership,  begun  to  waste  the  J^^^*^^*^^ 

estate  by  stripping  it  of  its  timber,  in  such  a  manner  as  to  either 

diminish  its  value  for  pastoral  purposes,  and  as  an  ornamental  t^^^f  but^' 

estate.  ^^^^  ^^^ 

admission  of 
the  Defendant 

Mr.  J.  W.  Stephen,  for  the  motion.— Except  for  the  needful  ^**  sufficient 
^       ^  ^  ^  material  for 

purposes  of  repairs,  a  tenant  cannot  cut  down  trees  within  the  an  mjunction 

as  to  the  sort 

of  trees 

admitted  by  him  to  be  timber ;  and  an  Injunction  was  granted  as  to  these  only. 

The  expression  "  timber"  in  agreements  as  to  land  must  be  construed  according  to  its 
strict  meaning,  and  be  held  to  include  all  trees  used  for  building  purposes  in  the  place 
where  they  are  growing,  but  not  to  include  trees  used  for  fencing  purposes  only ;  and 
the  parties  must  shew  by  evidence  what  sorts  of  trees  are  used  for  building  purposes  in 
each  particular  locality. 

In  agreements  between  landlord  and  tenant  in  Victoria,  words  should  be  held  to  have 
the  same  meaning  that  the  same  words  have  in  England;  and  the  great  difference 
between  the  mother-oountiy  and  Victoria  in  this  respect — that  there  landlords  generally 
dislike,  whereas  here  they  generally  like,  the  removal  of  timber  from  land — makes  it 
only  the  more  necessary  that  the  intention  of  the  parties  should  be  plainly  stated  and 
carried  out  by  express  stipulations,  and  not  be  left  to  mere  Idgal  intendment  from  loose 
and  vague  provisions. 
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1861.  English  definition  of  "  timber  trees."  WaodfalFs  Landlord 
and  Tenant,  p.  460.  The  aflfidavits  shew  that  a  portion  of 
the  trees  cut  down  were  of  a  sort  used  for  fencing  and 
building  materials.  This  case  is  distinguishable  from 
Jrs/umeni,  Brooks  v.  Bedford  (n),  because  here  the  trees  are  of  a 
description  used  for  building,  and  are  also  useful  as  afifording 
shade  for  cattle. 


Mr.  Abraham,  for  the  Defendant  Atkins. — ^This  case  is 
disposed  of  by  Brooks  v.  Bedford,  All  the  cases  between 
landlord  and  tenant  are  on  questions  of  express  or  implied 
covenants.  Drewry  on  Injunctions ;  Turner  v,  Jackson  (o). 
Here  there  is  no  agreement  not  to  cut  the  timber.  This 
is  eyidentlj  a  lease  for  the  purpose  of  cultivation,  because  it 
provides  for  the  lessor  taking  possession  after  three  years,  on 
paying  for  the  growing  crops.  To  bring  the  trees  under  the 
definition  of  "  ornamental  timber,"  they  must  have  been 
planted  for  ornament  in  connection  with  the  mansion-house  or 
dwelling.  Micklethwait  v.  Micklethwait  (j>).  Old  pasture 
when  overgrown  with  moss  may  be  ploughed  up  without  waste 
being  conmiitted.  Duke  of  St.  Albans  v.  Skipwith  {q).  Here 
the  timber  is  nothing  but  a  weed,  which  the  Defendant  ia 
clearing,  for  the  bond  fide  improvement  of  the  land^  and  for 
the  purpose  of  cultivation. 

Mr.  Billing,  for  the  Defendant  Ekins, — The  rule  in  this 
country  as  to  felling  timber  is  exactly  the  converse  of  what  it 
is  in  England.  There  the  presumption  is,  that  the  tenant 
will  not  be  allowed  to  touch  the  timber.  Here  it  is  directly 
the  reverse.  In  cases  of  waste  here  the  Court  will  not  be 
guided  by  the  decisions  in  England  in  the  abstract,  but  will 
look  at  the  nature  of  the  country,  and  the  relationship  existing 
between  the  landlord  and  tenant.  In  this  case  the  cutting  of 
the  trees  has  cost  more  than  the  timber  would  fetch  when 


(n)  Vic.  Law  Times,  101. 
(o)  Ihid.,  127. 


O)  1  De  G.  &  J.,  504. 
{q)  8  Beav.,  354^ 
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Med.  The  Defendants  swear  that  no  wood  properlj  called 
tiiQ!>er  ti^es  have  been  cut  down,  but  only  siicli  wood  as  she- 
041,  fwamp-oak,  cherry,  honeysuckle,  and  underwood — no 
itringybiirk,  or  other  wood  fit  for  building  purposes. 

Mr.  X  W,  Siephtni  in  reply. 


Hi*  JuancTB  Moliswoeth  : — 

In  this  case  Mr.  Bmc^i  appears  to  hare  purchased  from  the 
GoTonment  about  1,000  acres  of  land  in  a  situation  and  of  a 
iort  which  in  most  countries  would  be  called  forest  laud.  He 
Mtm  m  hh  affidavit  that  he  improved  it  l>y  fencing  in  the 
.reatcr  part  of  it,  and  as  he  himself  describes  it,  by  clearing 
iiitj  Acms  of  it,  so  as  to  make  it  capable  of  bearing  crops* 
H>r  then  leased  it  to  one  of  the  Defendants,  and  the  lease 
otafns  a  stipulation  as  to  the  im{jrovemcnts,  in  which  cropa 
^f  spoken  of  as  growing  npon  the  land. 


Jkidgmmi* 


Haring  thna  described  himself  as  improving  the  land  by 
cSormg  tt,  he  now  seeks  to  restrain  the  tenant  from  doing  the 
UTT  thin^  which  he  has  called  an  improvement — namely,  the 
Aaring  of  the  land  of  timber,  and  preparing  it  for  culti- 
nika  and  crops.     He  says  that  in  cutting  down  the  timber 
•   u^Ttd  certain  trees,  which  he   then,  Ln  his  own  mind, 
rtrded  as  ornamental  timber.     There  is  no  definite  sta ta- 
ut of  what  was  intended  to  be  done  with  the  land  \  tliere  is 
41egfttion  tliat  there  was  any  buildiug  on  it  to  which  these 
'?  were  omanienta! ;  he  docs  not  say  that  he  in  any  way 
inmanicated   his  sentiments  on  the  subject  to  his  tenant ; 
^  I  most  deal  witJi  this  case,  not  by  what  he  thinks,  or  then 
liwoght,  hot  by  what  he  communicated  to  his  tenant  as  to 
»hat  wm  to   he  regarded  as  ornamental  limber,  and  to  be 
^-serred  beeanse  such.     The  case,  therefore,  ho  far  as  founded 
«a  aiiy  poaaible  Hghtg  arising  out  of  the  ornamental  timher, 
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1861.         seems  to  be  in  no  respect  sastainable,  and  to  rest  very  much 
on  matter  of  fancj. 

Bat  then,  as  between  landlord  and  tenant,  in  the  absence 
Judgment,  of  anything  commnnicated  to  the  tenant,  the  case  must  be 
considered  on  the  terms  of  the  yrritten  agreement  itself.  No 
donbt,  there  is  a  great  difference  between  the  position  of  the 
mother  country  and  Victoria  in  this  respect,  that  in  the 
mother  country  a  landlord  generally  dislikes,  whereas  in 
this  he  generally  likes,  the  removal  of  timber.  But  that 
makes  it  only  the  more  necessary  that  the  real  intention  of 
the  parties  should  be  plainly  stated  and  carried  out  by  express 
stipulations,  and  not  be  left  to  mere  legal  intendment  from 
loose  and  vague  provisions  such  as  are  used  here.  On  the 
whole  I  think,  as  between  landlord  and  tenant  in  this  country, 
it  will  generally  be  better,  notwithstanding  the  difference  in 
this  respect  between  the  two  countries,  that  in  the  construction 
of  agreements  concerning  land,  the  same  words  shall  be  held 
to  bear  the  same  meaning  in  instruments  in  Victoria  that 
those  words  bear  in  the  mother  country,  leaving  it  to  persons 
who  would  have  it  otherwise  to  provide  specially  in  their 
agreements,  where  they  use  the  words  with  a  different  meaning. 


In  the  mother  country,  under  a  lease  for  five  years,  a  tenant 
would  have  a  right  to  cut  down  and  remove  all  wood  which 
did  not  come  under  the  denomination  of  timber,  but  no  right  to 
cut  down  anything  that  did.  Then  there  remains  the  difficult 
question  of  what  are  timber  trees  here.  The  expression 
"  timber  "  is  used  very  vaguely  in  the  affidavits,  but  I  think  I 
am  to  construe  it  according  to  its  strict  meaning  as  including 
all  trees  used  for  building  purposes  in  the  place  where  they 
are  growing.  Some  trees  are  timber  in  England  everywhere ; 
some  are  timber  nowhere ;  others  are  of  -  a  mixed  nature, 
according  to  the  custom  of  the  locality,  being  timber  in  some 
parts,  and  not  timber  in  other  parts,  of  the  country.  The 
strict  legal  definition  of  '^  timber  '*  is,  I  think,  wood  which  is 
used  for  building  purposes,  and  I  believe  it  is  confined  to  that, 
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arid  ^£5€S  lot  extend  to  wood  used  for  fencing  pnrpoaea,  as  has  leei. 

b*reii  ftrgod  here.    Now,  I  amnot  tiike  judicial  notice  of  what 
Mirts  q(  ffcjod  are  or  are  not  used  for  building  purposes  here, 

fltlier  generjillj  or  in  particnlar  localities.     It  must  be  left  for  

tte  parties  to  show  that  by  c?idence  in  each  case*  Judsfmmti. 


The  PlaintiiT  has  here  sotight  to  restrain  the  Defendants 

hm  Cttttit^  all  trees :  he  has  so  far  certainly  asked  more  than 

h  k  eatitled  tO-     It  was  for  him  to  give  evidence  in  support 

dim  application  ;  to  define  his  right,  and  the  extent  to  wbich 

it  Ills  snflTered,  and  the  remedy  which  he  seeks  to  enforce. 

&  has  mi  defined  any  one  clas^  of  trees  as  timber,  but  comes 

■llrtird  with  a  Togue  assertion  that  the  Defendant  is  cutting 

Fltnra  trees,  many  of  wbich  arc  omamental     The  Defendantt^t, 

"  'Ta  the  other  hand,  do  gire  some  information  as  to  one  class 

frees  which  they  seem  to  admit  to  be  timber,  by  saying 

P'le  only  description  of  trees  growing  on  the  land  useful 
ildijig  purpoaea  are  stringybark  trees.  That  evidence 
however,  from  the  Defendants  Ihema elves,  and  I  do 
ink  I  ought  to  take  it  so  as  to  preclude  either  party 
:er  from  better  proof. 

^ere  are,  I  think,  enough  materials  before  mo  to  justify 
in  granting  &ti  Injunction  confined  in  iU  terms  to  the 
igybark  trees  only,  witligut  prejudice  to  the  Plaintiff 
f^iog  bis  application  bs  to  any  other  trees  properly  coming 
T  the  de^nition  of  timber  trees  in  that  locality.  Let  an 
uction  go  as  to  the  stringybark  trees.  Costs  of  the 
•oa  to  be  costs  ui  the  cause. 
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1861 
December  19. 

Separation  by 
mutual 
consent  of 
husband  and 
wife  does  not 
dispense  with 
his  approba- 
tion to  a 
bargain  made 
by  the  wife 
for  sale  of  her 
contingent 
right  to 
dower ;  and  a 
motion  under 
No.  112,  8. 89, 
to  dispense 
with  his 
consent,  he 
being  in  the 
country  and 
able  to  be 
served, 
refused. 


BANK  OF  AUSTRALASIA  v.  BALBIRNIE  VANS. 

JVlR.  J,  W.  STEPHEN  moyed,  tinder  section  89  of  the 
Act  No.  112,  for  an  Order  to  dispense  with  the  consent  of  the 
husband  of  a  married  woman,  who  had  bargained  to  sell  her 
contingent  right  to  dower,  in  a  certain  property,  by  the  Decree 
in  this  suit  ordered  to  be  sold ;  the  husband  and  wife  having 
been  separated  by  mutual  consent  since  1847. 


Mr.  Justice  Molesworth: — 

I  think  the  hushand  should  be  apprised  of  this  application. 
This  lady  may  be  making  a  very  foolish  bargain.  I  think 
this  Order  ought  not  to  be  made,  I  will  not  say  without  the 
husband^B  approbation,  but  at  all  events  until  an  opportunity 
has  been  given  him  of  being  heard.  Where  the  husband  lb  in 
the  country  and  can  be  served,  I  do  not  think  I  ought  to  make 
such  an  Order  as  that  asked  for,  merely  because  the  husband 
and  wife  are  separated  from  each  other. 


Motion  refused. 


^ 
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Lf  EB  MABY  MURPHY,  an  aileobd  Lra^Tic. 

Mr.  C.  J.  5J«-rrff  mo^ed  for  a  Commission  in  the 
i*tare  of  a  Writ  D,  Lunatico  in^fuirend^,   on  the  petition 
M  infant  daughter  of  the  alleged  lunatic,   by  her  next 
fl.«d.    The  petition  had  been  aerred  on  the  brother  and 
«rter  of  th«  alleged  lunatic,  who  took  no  steps  in  relation  to 
^  [ifotesitorth,  J.-Is  there  any  authority  for  a  petition  in 
|te««7  by  an  infant  by  her  ne^t  friend-Why  should  not 
^pot  fr>end  be  the  petitioner?]     The  Petitioner  10  the 
^»  diild,  aged  eighteen,  of  the  alleged  lunatic,  who  is  a 
':  Md  the  Petitioner  has,  since  the  lunacy,  carried  on 
to  mother's  businesa  for  the  benefit  of  the  family.     There 
■^  -  case  precisely  m  point,  but  on  general  principles  the 
:)aer  would  be  the    j^roper    party   to    apply  for   the 
■aiision.     Skel/ord  on  iunacy,  pp.  106  and  Hi  j  /«  „ 
'i(r);  Inre}VhiUaixr(s). 


An  infant 
cnnnot  by  next 
friead  petition 
for  » 

rommiaaion  d» 
lutttttieo 
iaqmrtuda. 


«»•  JcsTicE  Houeswobth: 

h  ^'^  of  any  authority,  I  think  I  ought  not  to 
*ic  .„  Order  on  this  application.  I  think  I  can  only  gmnt 
»U™a,«on  in  Lunacy  on  the  application  of  an  ad.dt. 


Motion  refused 


JL^T  '"''*^1"«°tly  granted  a  Commission  on  the 
l«»«wa  of  tbe  next  Wend  in  his  own  name. 


<»)  1 3(i«.  4  G.,  301. 


(*)  4  MjL  &  C,  *tl. 


i 


\ 
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1861. 

December  20. 

1862. 
JVirtfary  4. 

J.  IT.  r. 

land  to  the 
AuHralicm 
Trust 
CompoMjf, 
and  died 
intestate, 
leaving  an 
heir  and  a 
widow.    The 
widow  admi- 
nifltered.    The 
mortgagees 
filed  a  BUI 
against  the 
heir  and  the 
widow  for  a 
sale,  and  a 
declaration 
that  if  the 
land  were 
insufficient  to 
pay  their  deht, 
they  might 
rank  as 
specialty 
creditors  on 
the  general 
assets  of  the 
intestate  for 
any  balance. 
Pending  this 
suit,  the 
widow 
sequestrated 


AUSTRALIAN  TRUST   COMPANY  v,  WEBSTER. 

OrEDITORS'  Suit,  instituted  on  behalf  of  themselves  and 
all  other  creditors,  by  the  Plaintiffs,  as  mortgagees  of  John 
Wahoyn  Taylor ^  deceased  intestate.  The  Bill  was  originally 
filed  against  the  administratrix  and  the  infant  heir-at-law  of 
the  intestate ;  but  before  the  time  for  putting  in  an  answer 
had  expired,  the  administratrix  sequestrated  the  intestate's 
estate.  The  Bill  was  thereupon  amended  by  the  substitation 
of  Mr.  Webster,  the  Official  Assignee  of  the  intestate's  estate, 
as  a  Defendant  in  place  of  the  personal  representatire.  The 
Plaintiffs  alleged  by  their  Bill  that  the  mortgaged  premises 
were  an  insufficient  security  for  the  sum  due  to  them  on  foot 
of  their  mortgage,  and  prayed  for  a  sale  of  the  mortgaged 
premises,  and  for  a  Declaration  that  in  case  the  monies  to 
arise  from  such  sale  should  not  be  sufficient  to  pay  the 
Plaintiffs  their  principal,  interest,  and  costs,  the  Plaintifis 
were  entitled  to  rank  as  specialty  creditors  upon  the  general 
assets  of  the  intestate  for  the  deficiency. 

Mr.  Holroyd,  for  the  Plaintiffs. — ^The  question  in  this  case 
is,  whether  the  sequestration  of  the  intestate's  estate  after  the 
institution  of  this  suit  will  deprive  the  Plaintiffs  of  their  rights 
as  specialty  creditors.  The  Plaintiffs,  as  mortgagees,  are 
entitled  to  a  Decree  against  the  personal  representative  of  the 
which  she  had  naortgagor  for  a  sale,  and  for  payment  of  the  deficiency  out  of 
^d^FM^?^'  the  general  estate  of  the  intestate.  King  v.  Smith  (<),  Mam 
appointed  V.  Bogg  (r),  Armstrong  v.  Storer  (w).      Under  the  5  Fic, 

Assignee  was    ^^'  ^^>  ^®^'  ^»  ^®  personal  representative  may  sequestrate  the 

substituted  for 

the  widow  as  a  defendant  in  the  suit. 

Meld,  that  there  was  nothing  in  6  Vic.,  No.  17,  to  take  away  the  preference  of  the 
mortgagees  as  specialty  creditors  ;  nor  anything  in  that  Act  to  terminate  a  enit 
instituted  in  the  proper  Court  for  taking  the  accounts,  or  to  deprive  this  Court  of  its 
jurisdiction  to  take  those  accounts,  and  transfer  it  to  the  Insolvent  Court. 


(t)  2  Hare,  239. 


(c)  2  Myl.  &  Cr.,  443. 


(to)  14  Beav.,  538. 
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personil  estate  of  the  deceascdj  but  it  is  not  iateaded  by  the 
Aft  io  alter  tlie  conrae  of  admiiuetratiou  of  the  a^sei"),  and  the 
Oicial  Assignee  ought  to  distributi^  the  assets  in  the  Bame 
fij  IS  the  administratrix  wotild  be  required  to  administer 
ihm  in  this  Coart.  The  30th  section^  requiring  a  creditor 
Wdiug  *^  any  security  or  lieu  upon  any  part  of  the  insolvent 
fiUtt! "  to  Taliie  his  security,  cannot  apply  here,  because  the 
Pkktifff  hold  security  oTer  the  real  estate,  which  is  in  no  way 
"  cti.'d  by  the  sequestration  of  the  personal  estate  by  the 
-..iiiini^tratrix. 
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AeSTRAIilAJf 

Tiirar 
CoMpjusr 


Mr.  Abraham i  for  the  Defendantj  the  Official  Assiguee.^ — 

The  esUte  here  was  iiiBolvent  from  the  time  of  the  de^ith  of 

t!te  iiite^ate,  and  the  administratrix  had  a  right  to  sequestrate 

^fore  the  suit  was  instituted  ;  and  the  estate  of  the  deceased 

.;;  insolvent,  the  ordinary  rale  of  distribution  in  insolvency 

ies.    McClelland  v.  Sfnith  (js).     The  Court  will  not  allow 

':cree  for  sate  where  the  heir  and  the  personal  rcprcsent- 

^  are,  AS  here,  different  persons,     Daniel  v.  Skipuytth  (^). 

pergonal  repre^entatiTe  is  not  necossarily  a  party  to  a 

io  enforce  a  mortgage,  but  is  made  a  party  here  to  discuss 

point ;   and  the  Official  Assignee  is  therefore  entitled  to 

^  eofets  under  any  circumstances. 

Mr,  J,  IF.  Biephen^  for  the  infant  heir-at-laWp  applied  for 
\k5ts,  which  were  consented  to. 


Mr.  Hoir^ifd  in  reply. 


Cnr.  adv.  VulL 


Ma.  Justice  Moles  worth  ; — 

'I  this  case  the  Plaintiffs  stand  in  the  position  of  mortgagees 

i«e  property  the  subject  of  the  suit.     The  mortgagor  died 

9td  the  Plain tLffs   filed  a  Bill  against  his   eldest   son    and 

li8ir<mt>lAw  sod  agmnst  hiB  personal  representative,  praying 

(#)  Stip.  Ct.  \ld.  Cr)  S  Brown,  C.  C,  154. 


1862. 
JudgmeAi. 
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AirSTBALIAir 

Trust 
CoMPAmr 

Websteb. 

Judgment. 
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that  an  accotint  might  be  taken  of  their  debt,  and  that  the 
premises  comprised  in  the  mortgage  might  be  sold  and  the 
proceeds  be  applied  in  payment  of  their  demand ;  and  that  in 
case  those  proceeds  should  be  insufficient  to  pay  them  in  foil, 
then  that  they  might  rank  as  specialty  creditors  upon  the 
general  assets  of  the  intestate  for  the  deficiency.  After  this 
Bill  was  filed  the  personal  representative  sequestrated  Ae 
estate  of  the  intestate  under  the  4th  section  of  the  Insokait 
Act,  and  the  Official  Assignee,  Mr.  WehsUr^  has  been  made  a 
Defendant  in  her  stead. 


The  first  question  which  arose  before  me  was  whether  there 
was  anything  in  this  transaction  of  the  sequestration  of  the 
estate,  which  should  deprive  the  Plaintiffs  of  their  rights  as 
specialty  creditors.  I  do  not  think,  on  referring  to  the  Insol- 
vent Act,  that  there  is  anything  in  that  which  should  take 
away  the  preference  to  which  they  are  entitled.  An  Act  of 
Parliament  is  not  to  be  construed  so  as  to  divest  existing 
rights ;  and  there  is  a  clear  existing  right  for  a  creditor  by 
specialty  to  be  preferred  to  a  simple  contract  creditor.  The 
Insolvent  Act  specifically  refers  to  creditors  having  pre- 
ferences. The  d4ih  Section  of  that  Act  refers  to  preferences 
as  existing  amongst  creditors ;  and,  again,  in  the  87th  section, 
there  is  a  provision  that  the  distribution  should  be  according 
to  the  several  preferences  as  amongst  the  creditors.  I  do  not 
think  that  these  preferences  refer  to  preferences  which  are 
expressly  provided  for  in  the  Act  itself,  viz. : — the  cases  of 
landlords  having  arrears  of  rent,  and  servants  entitled  to  a 
certain  proportion  of  wages  ;  because  these  preferences  seem 
to  be  intended  to  be  worked  out  rather  in  the  way  of  the 
Assignees  themselves  paying  such  demands  in  priority,  than 
of  their  being  reserved  as  matter  for  arrangement  by  the 
plans  of  distribution.  I  therefore  think  that  the  Plaintiffs 
will  be  entitled  to  their  preference. 

The  next  question  which  has  been  raised  is  whether  this 
suit  should  proceed   on  to  taking  the  accounts   in   it»  or 
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wiietJsef  thft  jnTisdictlon  of  tbia  Court  is  to  be  taken  to  Have 
in  kniiiiiaie«j  bj  the  fieqoestration  of  the  property  in  the 

.dinner  in  question.     It  is  generally  necessary  to  hBve  express 

?ofda  ia  an  Act  to  deprive  the  Supreme  Courts  of  their 
nfidictioii.  There  are  no  such  words  in  this  Act.  The 
ni*i?  mm  institatyd  in  the  proper  Court  for  taking  these 
ymnU,  &nd  during  its  progress  the  sequestration  took 
icv;   and  I  do  not  think  that  that  fact  is  to  deprive  this 

.  jurt  nf  it5  jurisdiction  to  take  tliose  accounts^  and  transfer 

It  to  the  Insolvent  CourL 


151 

1862. 
Trcst 

COMFANT 

tJ. 

WiBSTia. 


'^        '-  no  express  proyision  in  the  Act  with  reference  to 

_,    in  Equity  being  suspended  by  the  aequeHtration  of 

."  property.     There  is  an  exprf^ss  proYision  ttiat  proceedings 

M  Law  for  the  recovery  of  liquidated  damages  shall  be  stayed, 

ud  the  Plaintiff  be  entitled  to  prove  for  his  debt  and  costs. 

Oa  ihe  other  hand,  in  the  case  of  an  action  for  unliquidated 

^iSDigeSf  the  Plaintiff  is  to  proceed  with  his  action  in  order 

U  hmte  the  amount  ascertained,  and  tlien  he  is   to  prove 

fa  liisolveney  for  that  amonnt   and  costs.     By  analogy  to 

'ie  pmvisions,  I  Uiink  in  the  case  of  a  sdt  in  Equity  to 

L    raomsr  a  bulk  sum,  the  suit  should  be  stayed,  and  the  party 

r    Hi  left  to  prove  for  his  debt  and  costs  ;  but  that  iu  the  case 

1  suit  for  an  aceotint,  the  suit  should   be  allowed  to  pro- 

-L    If  not,  the  costs  would  be  altogether  lost,  and  there 

-vaii  be  no  ineajis  of  recovering  them.     I  therefore  think 

■   ^^  tbb  suit  having  been  instituted  before  the  sequestration, 

jorisdjction  of  the  Court  ia  not  taken  away,  and  that  the 

i^xottots  should  be  taken  in  the  suit,  giving  the  Plaintiffs  a 

pj^^firenoe  a^  specialty  creditors. 

:-  ^-   rH   tisat  1  think  it  necessary  to  determine  at  the 

^utg^  ^(  the  proceedings*     Some  question  has  been 

i    a*  ta  the  manner  in  which  the  Plain  tills  should  bo 

'  to  prove*  if  the  assets  are  insufficient ;    whether  for 

->»Qnt  of  their  demand,  or  only  for  the  deficiency 

.  '-.A  4^state  h  sold.     This  is  a  question  that  can  only 
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arise  as  between  the  Plaintiffs  and  other  specialty  cieditors. 
There  may  be  no  other  specialty  creditors,  and  it  may  neier 
arise ;  or  if  it  does,  it  can  then  be  decided,  when  their  interests 
are  properly  represented. 

At  present  I  shall  only  direct  the  ordinary  accounts  of  the 
real  and  personal  estate  of  the  intestate.  I  do  not  think  I 
am  at  present  in  a  position  to  direct  a  sale  of  the  mortgaged 
property.  The  yalne  of  the  assets  of  the  deceased  is  not 
sufficiently  ascertained  to  render  it  clear  that  any  sale  may  be 
necessary.  I  will  introduce  a  declaration  that  the  Plaintiffs 
are,  as  specialty  creditors,  entitled  to  preference  over  the 
simple  contract  creditors  of  the  deceased ;  and  reseire  farther 
directions  and  costs. 


m 


iH  '<] 


Mc^  12.  NoTX.— The  Defendant  Webster  appealed  from  this  Dea^;  but  the 

notice  of  appeal  not  having  been  served  npon  the  infant  heir-at-law  (one 

of  the  Defendants  below)  nntil  after  the  expiration  of  fourteen  days  from 
the  date  of  the  Decree,  the  appeal  was,  on  a  preliminary  objection  to 
this  effect  taken  by  Mr.  J.  JF,  Stephen  for  the  infimt,  dismissed  with 
costs. 


MEMORANDUM. 

His  Honor  Mr.  Justice  Moleswarth  discontinued  sitting  as 
primary  Judge  in  Equity  after  the  Long  Vacation  1861-2, 
and  was  succeeded  by  His  Honor  Mr.  Justice  Chapman.  The 
two  following  cases  were  in  the  interim  heard  by  His  Honor 
The  Chief  Justice. 


^ 
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BARBER  V.  BARTER  (z). 

OUIT  on  behalf  of  a  married  woman  against  her  trustee  and 
others,  to  secure  for  her  the  benefit  of  property  contracted  to 
be  settled  upon  her.  Barber,  the  alleged  settlor,  having  been 
coDTicted  of  felony,  the  Attorney-General  had  been  made 
a  party,  in  order  to  meet  any  claim  of  the  Crown  on  a 
rapposed  escheat  or  forfeiture  of  Barber's  property.  Pending 
the  suit,  a  R^eiver  was  appointed,  on  the  application  of  the 
Pltmtiff.  A  compromise  having  been  effected  between  the 
parties,  the  Plaintiff  now  moved  to  dismiss  the  Bill,  as  against 
the  Crown,  without  costs. 

Mr.  Bunny  J  for  the  Plaintiff. — The  general  principle  is,  that 
the  Crown  neither  pays  nor  receives  costs  ;  and  that  is  only 
modified  by  the  rule  that  where  the  Attorney-General  could 
Mt,  were  he  a  private  individual,  be  called  upon  to  pay 
««t5,  then  he  ought  to  receive  costs.  Attorney-General 
X.  Corporation  of  London  (a).  Had  the  Attorney-General 
disclaimed,  he  might  possibly  have  come  within  this  rule ;  but 
not  having  done  so,  he  might,  if  a  private  individual,  be  liable 
to  costs  at  the  hearing,  and  therefore  he  cannot  claim  costs 
iqxm  the  Bill  being  dismissed. 

Mr.  Abraham,  for  the  Attorney-General. — Where  a  Receiver 
has  been  appointed,  the  Plaintiff  cannot  move  to  dismiss  the 
BDl  until  the  Receiver  has  been  discharged.  The  effect  of 
the  Decree  is  to  discharge  the  Receiver ;  but  the  Court  never 
discharges  a  Receiver  by  Decree,  but  only  on  a  distinct  motion 
ht  the  purpose.  DanieVa  Chy,  Prac,,  Srd  ed.,  p.  1015. 
The  rule  that  the  Crown  neither  receives  nor  pays  costs 
applies  only  where  the  Crown  is  suing  in  its  own  personal 


(«)  Conm  StaweU,  C.  J. 
VOL  L — ^EQ. 


(a)  2  Mac.  &  0„  271. 
M 


1862. 
Februartf  7. 

In  a  suit 
between 
Plaintiff  and 
the  Crown 
and  other 
Defendants,  in 
which  a 
Receiver  has 
been 

appointed  on 
the  motion  of 
the  Plaintiff, 
it  is  no  bar  to 
a  motion  by 
the  Pkintiff 
to  dismiss  aa 
against  the 
Crown,  that 
the  Receiver 
has  not  pre- 
vioQsly  been 
discharged  on 
motion. 

The  rnle  as 
to  costs — 
"That  where 
the  Attorney- 
General  might 
at  the  hearing 
be  called 
npon  to  pay 
costs  had  he 
been  a  private 
individual, 
there  he  ought 
not  to  receive 
costs"— 
applies  also 
before  the 
hearing,  on  a 
motion  by 
Plaintiff  to 
dismiss  his 
own  Bill. 

The  18  &  19 
Vic.,  Cap.  xc, 
has  not  been 
adopted  in 
Victoria,  nor 
any  simUar 
Ac^  passed. 
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behalf.  Kane  v.  Reynolds  {hy  By  the  18  &  19  Ftc,  Cap.xc, 
the  Crown  is  placed  in  the  same  position  as  a  subject  with 
regard  to  costs,  and  the  same  principle  is  recognized  m  the 
21  Fic,  No.  49,  sec.  4. 

Mr.  Bunny ^  in  reply,  cited  Gough  v.  Davxes  (c)  and  CuHi» 
V.  Lloyd  {d). 


Judgment,      Thb  Chief  Justioe  : — 

I  think  the  case  of  the  Attorney- General  v.  The  Corporaim 
of  London  decides  that  before  the  passing  of  the  18th  &  19th 
ViCy  Cap.  xc,  a  Bill  if  dismissed  at  the  hearing  with  costs  as 
regards  other  Defendants,  could  not  be  dismissed  with  costs  as 
regards  the  Attorney-General ;  and  if  that  be  so,  I  do  not  see 
why  the  Plaintiff  should  be  put  in  a  different  position  because, 
previous  to  the  hearing,  he  does  not,  for  any  reason,  choose  to 
proceed  further  with  the  suit.  In  England  the  Btatute  18  & 
19  Vic.  places  a  suit  in  which  the  Attorney-General  is  a  party 
in  the  same  position  as  regards  costs,  as  a  suit  between  subject 
and  subject;  but  that  Statute  has  not  been  adopted,  nor  any 
similar  Act  passed.  The  local  Act  allowing  the  Crown  to  be 
sued  in  cases  of  contract,  does  not  apply  to  the  present  case. 
I  think  the  Attorney-General  could  not  receive  costs  if  the 
Bill  was  dismissed  at  the  hearing,  and  I  therefore  think  he 
cannot  now  receive  them.  Anything  affecting  the  Receiver 
is  a  matter  between  him  and  the  Plaintiff.  The  rights  of  the 
Crown,  if  any  exist,  will  not  be  prejudiced  by  the  dismissal  of 
this  Bill ;  for  the  Crown  can,  if  entitled  to  the  property,  follow 
it  in  whosoever's  possession  it  may  be. 

Bill  dismissed  as  against  the  Crou^ 
without  costs. 


(b)  4  De  G.,  M.,  &  G.,  565. 
(o)  4  W.  R.,  757. 


(d)  4  MyL  &  Cr.,  194. 
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February  10. 

UeMURRER  to   Bill.— Plaintiff  and   Defendant   being  Jf.  aiidF., 

partners  as  farmers  at  Tylden,  near  Kyneton,  entered  into  the  ^^^ere"^" 

following  agreement,  under  date  the  24th  December  1858  : —  and  seized  as 

tenants  in 
common  in  fee 

"  We  do  hereby  agree  to  dissolve  partnership  and  to  divide  S™^^®  of  their 
^  ^    ^  '^  nurm,  agreed 

"  the  property  belonging  to  us  jointly  in  manner  following —  to  dissolve 

"  As  to  Lot  25  Section  25  we  hereby  agree  to  divide  it  equally  ^J  dwfde^ 

"  east  and  west  the  said  J.  Manson  to  take  thai  portion  on  the  their  land. 

Thev  assumed 

**  north  and  the  said  Charles  Teo  that  portion  on  the  south  on  that  the  share 

"  ihe  following  terms— The  cultivated  portion  to  be  valued  at  ^  ^^^^"^ 

"  £15  per  acre  and  the  uncultivated  portion  at  £6  per  acre  worth  £700 

"  tiie  whole  to  be  subject  to  measurement  the  improvements  Jhe'^other^ 

"  in  the  north  division  taken  by  J,  Manson  to  be  valued  at  sbare  taken 

by  Y^  and  also 
"  £300  the  sum  of  £400  to  be  paid  by  the  said  J.  Manson  to  assumed  that 

"  Charles  Teo  on  the  execution  of  the  deed  of  conveyance  and  *llj*/"^  *?™  ^^ 

•^  £700,  and  not 

As  to  Portion  28  we  one-half  of  it 

only,  would  be 

payable  to  Y. 

^  Ihe  portion  on  the  south  side  15  chains  wide  to  be  appointed  for  equality  of 

"  to  /.  Manson  and  the  portion  on  the  north  side  to  Charles  survey,  it 

appeu^cd  that 
tbe  share  of  Jf.  was  worth  only  £655  10s„  and  not  £700,  more  than  that  of  F.,  and 
tboceforward  it  was  assumed  that  the  full  sum  of  £655  lOr.  would  be  payable  to  F.  for 
equality.  T.  then  purchased  of  M.  a  part  of  his  share  of  the  land  for  £461,  and  that 
aooiint  being  deducted  from  the  £655  10«.,  the  balance  of  £194 10s,  was  paid  bv  M.  to  K 

JL  now  fi&d  his  Bill  to  rectify  the  mistake ;  and  prayed  to  have  the  land  conveyed 
to  Y.  dedared  subject  to  M*s  Uen  for  the  excess  of  money  paid  to  Y.,  or  given  him 
ocdit  for,  in  mistake;  the  Plaintiff  offering,  should  the  Court  consider  that  F.jiras 
entitled  to  require  it  as  a  condition  of  the  rectification,  to  rescind  the  agreement  for  the 
nle  by  Jf .  to  F.  of  the  land  sold  for  £461,  and,  upon  having  a  reconveyance  thereof  from 
Yf  to  pay  any  balance  that  would  thereupon  be  really  due  to  Y.  The  Bill  also  prayed 
Ftpnent  of  any  sum  for  which  M,  should  be  deemed  entitled  to  a  lien,  and,  in  default  of 
P^yiBest,  for  a  sale. 

Edd,  on  demnrrer,  that  the  case  made  was  one  correctly  founded  on  "  mistake,"  in 
tbe  proper  acceptation  of  the  term  in  Equity ;  that  the  Plaintiff  would  have  found  it 
cxtreiDely  difficult  to  recover  at  Law ;  and  that  even  if  he  had  relief  at  Law,  still  it  was 
jut  one  of  thoae  cases  where  a  Court  of  Equity  ought  to  have  concurrent  jurisdiction 
»itht  Court  of  Law. 

There  is  no  aoond  distinction  between  a  lien  for  unpaid,  and  a  lien  for  overpaid, 
psrehase-mooey. 

{e)  Coram  StaweU,  C.  J. 


'  the  remainder  on  the  30th  April  1859. 

'^kreby  agree  to  divide  east  and  west  in  manner  following- 
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'^  Teo  also  15  chains.  All  live  and  dead  stock  comprising 
^'  cattle  and  implements  of  husbandry  now  our  joint  property 
^'  to  be  valued  and  put  into  two  lots  and  to  be  drawn  for 
"  respectively.  And  we  hereby  agree  that  all  grain  crops  be 
"  gathered  in  to  our  joint  use  and  all  debts  due  by  the  firm 
*'  be  discharged  on  the  dissolution  of  partnership  and  that 
'*  that  dissolution  take  place  on  the  1st  January  1859. 
"  24  Dec.  1858.  (Signed)        "  Charles  Yeo. 

''  John  Manson." 


By  instruction  of  the  partners,  the  engrossment  of  a  deed  of 
partition  of  both  pieces  of  land,  in  accordance  with  the  aboye 
agreement,  was  prepared,  but  never  executed ;  in  which,  tie 
land  not  having  been  then  measured,  the  sum  of  X700  was 
inserted  as  the  sum  to  be  paid  by  the  Plaintiff  to  the  Defendant 
for  equality  of  partition.  At  the  time  of  this  engrossment 
being  prepared,  the  Defendant  gave  to  the  Plaintiff  the 
following  memorandum : — 

"  5  January  1859. — I  hereby  agree  to  pay  to  John  Mansan 
«  or  give  credit  to  him  for  any  sum  less  than  £700  mentioned 
''  in  the  deed  if  the  amount  or  value  of  said  property  be 
'^  less  according  to  measurement  and  agreement  To  be  pi^d 
"  on  the  30th  April  1859. 

(Signed)  "Charles  Yko." 

Subsequently  the  Plaintiff  agreed  to  sell  to  the  Defendant 
his  (the  Plaintiff's)  undivided  moiety  in  Portion  28  for  £461 ; 
and  by  indenture  of  the  15th  February  1859,  the  Plaintiff 
conveyed  to  the  Defendant  such  undivided  moiety  in  consider- 
ation of  the  sum  of  £461,  expressed  to  be  paid  by  the 
Defendant  to  the  Plaintiff,  but  which  sum  was  not  in  fact 
paid,  it  having  been  retained  by  the  Defendant  in  part  pay- 
ment of  the  sum  of  £700  above-mentioned. 


On  the  17th  January  1859,  a  deed  of  partition  was  executed 
by  the  Plaintiff  and  Defendant,  whereby  Lot  25  was  partitioned 
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between  them,  in  accordance  with  the  agreement  of  dissolution. 
In  this  deed  of  partition  the  sum  of  £239,  being  the  di£ference 
between  the  above-named  sums  of  £461  and  £700,  was  inserted 
as  the  consideration  paid  by  the  Plaintiff  to  the  Defendant  for 
equality  of  partition ;  but  the  sum  actually  paid  by  the  Plaintiff 
to  the  Defendant,  as  hereafter  stated,  was  £194  10«. 


1862. 


Maitsok 

V. 

Yeo. 
StcUemetU. 


A  valuation  of  Lot  25  having  been  made,  it  appeared  that 
the  value  of  the  Plaintiff's  portion  was  £1,414  10«.,  and  that 
of  the  Defendant's  portion  £759. 

The  Bill  having  stated  the  above  facts,  alleged  that,  according 
to  Ae  true  intent  of  the  said  agreement  and  of  both  the  parties 
thereto,  the  Plaintiff  was  liable  to  pay  to  the  Defendant,  as  for 
equality  of  partition  of  the  said  land,  a  sum  of  £327  Ips.y  being 
one  moiety  of  the  difference  between  the  value  of  the  portion 
allotted  to  the  Plaintiff  and  that  allotted  to  the  Defendant ; 
bat  the  Plaintiff  and  Defendant  being  under  a  mutual  mistake, 
aod  considering  that  the  Plaintiff  was  liable  to  pay  the  whole 
of  such  difference,  the  Plaintiff  paid  to  the  Defendant,  under 
nch  mistake,  the  sum  of  £194  10^.,  making,  with  the  sum  of 
X4S1,  which  was  allowed  to  the  Plaintiff  in  account  as  the 
Tabe  of  his  share  of  Portion  28,  the  sum  of  £655  10^.,  the 
whole  of  such  difference  between  the  value  of  the  portion  of 
land  allotted  to  the  Plaintiff  as  aforesaid  and  that  allotted  to 
the  Defendant.  The  Bill  then  averred  that  at  the  time  of 
the  dissolution  both  pieces  of  land  were  vested  in  the  Plaintiff 
and  Defendant  as  tenants  in  common  in  fee-simple ;  and  the 
Plaintiff  submitted  that  he  was  entitled  to  a  lien  in  Equity 
for  Uie  £327  lbs.  so  paid  in  mistake  upon  Portion  28,  the 
entirety  of  which  is  now  vested  in  the  Defendant,  or  at  all 
events  upon  an  undivided  moiety  of  the  same. 


Hie  Plaintiff  by  his  Bill  offered,  should  the  Court  consider 
that  the  Defendant  was  entitled  to  require  it  as  a  condition  of 
rectifying  the  mistake,  to  rescind  the  agreement  for  the  sale 
of  the  Plaintiff's  undivided  *  moiety  in  Portion  28,  and  upon 
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the  Defendant  executing  to  the  Plaintiff  a  re-conveyance  of 
such  undivided  moiety,  to  pay  to  the  Defendant  the  difference 
between  the  £327  15».  which  the  Plaintiff  was  liable  to  pay 
as  aforesaid,  and  the  £194  lOs,  actually  paid  by  the  Plaintiff; 
and  prayed  for  a  Declaration  that  the  Defendant  had  been 
overpaid  a  sum  of  £327  15«.  by  mistake,  and  that  the  Plaintiff 
was  entitled  to  a  lien  upon  Portion  28  for  the  same ;  and  for 
a  Decree  for  payment  of  this  sum  by  the  Defendant,  and,  in 
default,  for  a  sale  of  the  land  or  a  competent  part  thereof. 


To  this  Bill  the  Defendant  demurred,  for  want  of  equity; 
for  uncertainty ;  and  on  the  ground  that  the  Plaintiff's  remedy 
(if  any;  was  at  Law  for  money  alleged  to  be  overpaid. 

Argument.  Mr.  Bujint/,  for  the  Demurrer. — ^The  Plaintiff  claims  a  lien, 
upon  the  doctrine  of  a  Court  of  Equity  giving  a  lien  after 
the  owner  has  parted  with  the  possession  of  land ;  but  if 
the  money  was  overpaid,  the  Plaintiff  has  a  remedy  at  Law. 
Here,  however,  the  Plaintiff  has  not  paid  money,  but  has 
given  some  land,  and  that  land  has  been  conveyed  in  lieu  of 
the  money  which  ought  to  have  been  paid.  The  Plaintiff 
parted  with  his  land  to  the  Defendant  in  payment  of  a  debt 
which  he  owed  him,  and  there  is  nothing  in  the  Bill  to 
shew  any  right  of  lien.  This  case  does  not  fall  within  the 
doctrine  of  equitable  lien.  Story* s  Eq.  Juris. j  sec.  506; 
Sugden'8  V.  ^  P.,  13th  ed.,  p.  552 ;  Withes  v.  Lee  (/).  A 
party  has  no  right  to  relief  for  a  mistake  in  law ;  and  if  he 
relies  upon  a  mistake  in  fact,  he  must  state  what  the  particular 
mistake  is.  Marriott  v,  Hampton  (g),  Stewart  v,  Stewart  (h). 
Here  there  is  no  allegation  of  any  mistake  of  fact,  or  of  any 
ignorance  by  the  Plaintiff  of  his  rights.  The  Bill  is  vague 
and  uncertain,  it  not  appearing  whether  the  alleged  mistake 
is  of  fact  or  of  law ;  and  this  uncertainty  is  good  ground  of 
demurrer.     Wormald  v,  De  Lisle  (J).     Here  the  Plaintiff  has 


(/)  3  Drew,  396. 

(^)  2  Smith's  L.C.,  327. 


(*)  6  CI.  &  Fin.,  967. 
0)  3  Beav.,  18. 
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coDcarred  in  the  mistake  (if  any)  for  three  years,  and  cannot 
DOW  come  to  the  Court  to  have  it  remedied. 

Mr.  /.  W.  Stepkeuy  in  support  of  the  Bill. — In  matters  of 
mistake  there  is  a  concurrent  jurisdiction  at  Law  and  in  Equity. 
Here  there  could  he  no  remedy  at  Law.  The  parties  would 
be  estopped  by  the  deeds.  Mitford  on  Pleading^  p.  128.  There 
is  no  occasion  for  any  express  contract  to  create  a  lien  for 
unpaid  purchase-money,  and  the  same  principle  applies  in  this 
CMC.  Mackreth  v.  Symmons  (Jc),  There  can  be  no  laches 
short  of  the  period  prescribed  by  the  Statute  of  Limitations. 
SUnfs  Eq.  Juris,,  Ss.  126, 190  &  1026. 

Mr.  Bunny  J  in  reply. 


159 


1862. 


Argwment, 


Th«  Chief  Justice  : — 

This  is  a  demurrer  to  a  Bill  to  recoTer  back  a  certain  sum 
of  money  paid  under  a  dulness  which  seems  to  have  taken 
pootession  of  both  these  gentlemen's  minds  as  to  their  exact 
position.  It  is  a  mistake,  in  the  proper  acceptation  6f  the 
tenn,  in  equity,  although  in  common  parlance,  it  was  rather 
I  forgetfiilness  of  their  position. 

The  demorrer  in  substance  is,  that  the  Plaintiff  either  has 
relief  at  Law,  or  that,  if  his  claim  is  so  vague  as  that  he  has 
BO  relief  at  Law,  then  that  he  has  none  in  Equity.  I  think 
the  Plaintiff  would  find  it  extremely  difficult  to  recover  at 
Law:  he  would  be  beset  with  difficulties  which  I  do  not 
think  ought  to  prevent  him  from  having  the  case  heard  in 
Equity.  The  whole  transaction  is  so  involved  in  partnership 
questions  that  I  doubt  whether  a  Court  of  Law  would  entertain 
it :  the  Plaintiff  would  be  stopped  in  limine.    The  Defendant 

(*)  1  W.  &  T.  L.  C,  243. 


Judgment. 
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at  Law  might  urge  that  the  price  of  land  had  fallen,  and  thftt 
if  he  was  compelled  now  to  refdnd  the  money  allowed  him 
and  retain  the  land,  he  would  not  be  placed  in  statu  quo.  ^^ 

oflFer  of  the  Plaintiff  to  take  back  the  land  conveyed  by  him 

Judgment,      to  the  Defendant,  if  necessarily  inserted  in  the  Bill,  shews,  in  ' 
my  opinion,  that  a  Court  of  Law  has  not  jurisdiction  in  the 
matter.     I  think  the  Bill  would  have  been  demurrable  if  it 
had  not  contained  that  offer.     How,  then,  can  it  be  said  that 
a  Court  of  Law  could  do  justice  between  the  parties  ? 


I  do  not  know  whether  it  is  necessary  to  determine  whether 
a  lien  exists  in  this  case.  I  think  it  does.  I  cannot  draw  a 
sound  distinction  between  a  lien  for  unpaid  and  a  Hen  for 
overpaid  purchase-money.  It  is  not,  however,  necessary  for 
me  to  express  a  decided  opinion  upon  that  point.  It  may 
come  afterwards  before  the  Court. 


I  do  not  think  that  even  if  the  Plaintiff  had  relief  at  Law, 
therefore  he  should  be  denied  all  relief  in  Equity  :  it  is  just 
one  of  those  cases  where  this  Court  ought  to  have  concurrent 
jurisdiction  with  a  Court  of  Law.  If  the  Defendant  has 
obtained  more  money  than  ought  to  have  been  given  to  him, 
on  what  ground  is  he  to  retain  it  I  It  is  contrary  to  all 
equity ;  and  if  no  better  case  can  be  made  out  than  that  now 
urged  against  the  Bill,  I  think  the  Defendant  ought  to  refund 
the  amount. 

Demurrer  overruled  with  cottt. 
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THE  &r.  KILDA  &  BRIGHTON  RAILWAY  ACTS  1867  A  1861.        vj^^ 

May  9,  29. 

n  this  matter  an  Arbitration  had  been  held,  pursuant  to  Land  the 

lite  arrangement  previously  made.     {Antey  p.  28.)     The  ^^^^  ^^ 

snm  of  £214  was  awarded  for  the  purchase  of  the  fee-simple  having  been 

taken  by  a 
of  the  land  taken  by  the  Railway  Company,  and  the  further  Railway 

sum  of  £700  as  compensation  for  severance.     On  the  80th  ^^Jjf^ 

April,  notice  of  motion  was  served  by  the  Plaintiffs  upon  **  Landt 

Clautes 
Consolidation 
^  1845,"  and  the  snm  of  £914  having  been  awarded  by  arbitraton  for  the  purchase 
of  the  land  and  compensation  for  severance,  the  Plaintiffs  gave  notice  of  a  motion  that 
^  monej  be  paid  into  Court  to  the  credit  of  "  the  suit ;"  and  after  service  of  the 
WJee,  bat  before  the  motion  could  be  heard,  the  Company,  without  the  privity  of  the 
^Kvter,  paid  the  mon^  into  the  Savings  Bank  to  the  Master's  account. 

<B«U,  that  the  clauses  of  the  Lands  Clauses  Act  are  not  applicable  to  lands  the  subject 
rf »  fait  in  Equity;  that  neither  "  the  Court "  nor  its  "  Receiver  "  nor  "  the  suit "  nor 
*the  parties  to  the  suit"  can  be  deemed  "  the  owner ;"  and  that  Clause  69  contemplates 
■MM  aangnable  person  or  persons  who  happen  to  be  under  disability,  and  even  th^  the 
■ooey  can  only  be  paid  into  Court  with  the  privity  of  the  Master. 

Ordered,  that  the  money  be  transferred  from  the  Bank  into  Court  at  the  cost  of 
tte  Company,  and  that  the  Company  pay  the  costs  of  this  application,  and  of  the 
"'^'■tntioii ;  and  also  some  other  coots  of  prior  litigation. 

TOL.  I. — EQ.  N 
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1862. 
Williamson 

V. 

StaUment, 


the  Railway  Company  for  an  Order  upon  them  to  pay 
into  Court  to  the  credit  of  this  Suit  the  sum  of  £914  so 
awarded;  and  to  pay  to  the  Plaintiflfs  the  costs  of  the 
Arbitration,  of  this  application,  and  of  the  previous  appli- 
cation for  an  Injunction.  Subsequently  to  the  service  of 
this  notice,  but  before  the  motion  came  on  to  be  heard,  the 
Company  paid  into  the  Savings  Bank  at  Melbourne,  in 
the  name  of  the  Master  in  Equity  but  without  his  privity, 
the  sum  of  £564,  making  with  the  sum  of  £350  previously 
deposited  by  them  (ante,  p.  25,)  the  amount  of  £914 
awarded. 


Argument,  Mr.  J.  W.  Stephen^  for  the  Plaintiflfs,  now  moved,  in  the 
terms  of  the  notice  of  motion,  referring  to  Williamson  v. 
Courtney  (Z)  and  the  cases  there  cited,  and  also  citing 
Hutchinson  v.  East  Lancashire  By.  Cy.  (m). 

Mr.  Holroydj  for  the  Company,  relied  upon  Section  69 
of  the  "  Lands  Clauses  Consolidation  Act"  which,  as  inter- 
preted in  this  case  by  the  Special  Act,  directs  the  purchase 
money  payable  to  parties  under  disability,  where  exceeding 
£200,  to  be  paid  into  the  Savings  Bank  at  Melbourne; 
and  cited  Dinning  v.  Henderson  {n)  and  MeUing  v.  Bird  (o). 


Mr.  J,  W.  Stephen^  in  reply. 


Cur.  adv.  VvU. 


May  29. 
Judyment. 


Mb.  Justice  Chapman  : — 

This  is  a  motion  on  behalf  of  the  Plaintiffs  in  this  suit 
for  an  Order  to  compel  the  St.  Kilda  and  Brighton  Railway 
Company  to  pay  into  Court  a  sum  of  £914  awarded  by 
arbitrators  as  compensation  for  land  taken  by  the  pro- 


(Q  Ante,  p.  21. 
(m)  3  BaiL  CaA.,  748. 


(n)  2  De  a.  &  S.,  485. 
(o)  17  Jut.,  166. 
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mo  tens,  which  land  is  part  of  the  subject-matter  of  this 
satL 

Th^re  is  great  difficulty  in  dealing  with  this  cEts^?,  owing 
Tri  sevoral  circumstances.  The  *'  Lands  Clauses  Consolida- 
"  tw%  Ac^  of  1845"  not  only  contains  no  express  provision i 
applicable  to  lands  which  are  the-  subject  of  a  suit  in 
Ei|uiti%  but  the  clauses  are  framed,,  so  expressly  to  apply 
ti;  other  cases,  that  it  is  inij>osi5ibIe  by  any  reasonable  con- 
^miction  to  make  them  apply  to  a  case  like  the  present. 
At  the  same  time,  as  His  Honor  Mr.  Justice  Molesieorth 
jiWnred  on  a  former  occasion,  there  its  nothing  in  the  oir- 
lee  of  the  ownership  of  lands  being  the  subject  of 
ation,  to  prevent  the  promoters  taking  them  under 
eir  Special  Act,  if  they  can  find  some  assignable  owner 
widiin  the  meaning  of  tlie  **  Lands  Clauses  Comolidation 
AeL"  That  was  snbstan  tially  Mr.  J  usti  ce  Mo  haworth  V  v i  e  w 
mh^n  the  matter  was  first  brought  before  him  in  Septem- 
ber last.  He  then  left  it  to  tlie  Company  to  proceed  accord- 
I  to  Iaw%  and  he  added,  "  Of  course  the  purchase-money ^ 
rhen  aiKiertained,  must  be  brought  into  Court,  and  be 
listri  bated  according  to  the  rights  of  Uie  parties  in  the 
«iiit*'  fp).  Now,  this  last  eiqiression  of  opinion,  though 
.  Tftltittble  guide  to  us  in  subsequent  proceedings,  cannot 
-^  regiy-ded  as  in  Uie  nature  of  an  Order  of  the  Court, 
"  muse  the  then  application  was  dismissed.  If  I  could 
»  ppjgard  it,  the  present  difficulty  would  vanish* 


1862. 

WlI*LlAMBOK 

ComaTiTBT. 

Judgment. 


Another  great  difl&eulty  in  the  way  of  the  Company  arises 
fmm  the  complicated  nature  of  the  proceedings,  and  the 
aamerou'^  interests  involved  in  the  suit.  Mr.  Justice 
Moiewworth  iniimatetl  his  opinion  that  the  Court  could  not 
bedetme^  the  **  owner;**  indeed,  I  know  of  no  instance 
^'<  which  a  Court  of  Equity  has  taken  upon  its  shoulders 
;vich  a  funelion.     It  occurred  to  me  that  "  the  suit/'  or 


(p)  AmU,  p.  34. 
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1862.         "  the  parties  to  the  suit,"  might  be  so  deemed ;  but  on 

W1LLIAM8OK    examining  the  clauses  in  the  Act,  such  an  interpretation 

_     ^'  seems  to  be  excluded. 

Courtney. 

^       •  After  their  unsuccessful  motion,  the  Company  took  pos- 

session of  the  land  they  required,  apparently  without  let 
or  hindrance  on  the  part  of  any  one  claiming  to  be  owner. 
In  so  doing,  the  promoters  did  nothing  whatever  to  bring 
themselves  within  the  "  Lands  Clauses  Consolidation  Act ;'' 
and,  without  doubt,  their  proceeding,  and  therefore  their 
possession,  was  wrongful.  It  was  then,  apparently  to  force 
the  Company  to  reform  their  proceedings,  that  the  Plain- 
tiflfs  moved  for  an  injunction,  at  first  ex  parte,  and  then 
upon  notice ;  and  it  was  after  the  service  of  that  notice,  and 
before  the  motion  could  be  heard,  that  the  promoters  paid 
into  the  Savings  Bank  the  sum  of  JS350,  and  gave  a  bond 
to  the  solicitors  of  the  Plaintiffs.  I  give  the  Company 
credit  for  an  earnest  desire,  at  this  stage,  to  do  the  best  in 
their  power  to  cure  the  irregularity  of  their  first  proceeding; 
but  they  seem  to  have  been  embarrassed  by  what  has 
embarrassed  us  all,  and  still  embarrasses  me — the  com- 
plication of  the  title  of  all  parties  to  this  suit,  and  the 
inapplicability  of  the  "  Lands  Clauses  Consolidation  Act"  to 
such  a  case  as  this.  The  bond  given,  as  X  collect  from  the 
papers  before  me,  was  defective  in  several  particulars,  and 
the  result  was  that  the  motion  for  an  injunction  remained 
suspended  over  the  heads  of  the  Company,  Mr.  Justice 
Molesworth  delaying  judgment  for  a  time,  in  order  to  allow 
to  the  parties  an  opportunity  for  a  settlement,  by  arbitration, 
as  had  then  been  agreed  upon.  This  arbitration  has  since 
taken  place.  J2914  has  been  awarded,  and  the  costs  amount 
to  £150  lis.  6(?. ;  but  here  arises  a  new  difficulty,  which 
throws  us  back  upon  the  inapplicabiUty  of  the  "  Lands 
Clauses  Consolidation  Act "  to  the  present  emergency. 


The  £360  paid  into  the  Savings  Bank  has  remained  there 
intact.     On  the  30th  April  the  Plaintiffs  served  notice  of 
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mottan  fto  be  made  on  the  8th  May)  on  the  solicitorE  of  the 
r^trapmy*  for  an  Ordi^r  requiring  them  to  pay  into  Court 
:he  money  award^^d  by  the  jirlntmtorH,  tog^ether  with  the 
•  'j-^^.  Before  thits  motion  coiild^o  heard,  the  Conipaxiy, 
Njmtfwhai  predpitjitely  I  think,  caused  to  be  paid  into  the 
-^  (\ingB  Bank   a   sura  of  mont^r^  which,  with   the  sum 

I  ready  deposited*  made  up  the  full  amount ;  considering 

Pf»arent]y  that  they  tlierehy  brought  themselveB  within 
liie  Act,  or  at  least  as  nearly  within  it  as  the  circumstances 
•Mowed.  But  herein  lies  the  ditlicnlty.  Mr,  Holroyd 
refef^  me  to  Section  60,  but  that  clause  clearly  contemplates 
=om^  assignable  person  or  persons  who  happen  to  he  under 
!iiy,  and  even  then  money  can  only  he  paid  in  with 
J  .:vity  of  iJie  Master  in  Equity.     This  privity  was,  no 

nibt,  required  by  the  Act,  imd  is  repeated  in  Section  34 
4  the  Special  Act,  in  order  to  enable  the  Master  tn  know 
*i  whiit  party  under  disability  the  money  belongs,     Tho 

'^  Sect  ion  J  which  relates  to  the  deposit,  presents  the 
««iie  diffienUy,  llie  deposit  is  to  he  paid  into  the  Master's 
tttoont  I  still  with  his  privity,  hy  Section  \\\))  **  for  the 
teccfit   of  the   parties   interested/'     This   precludes   the 

i^Dj?  in  of  money  to  the  credit  of  **  the  suit,"  becnuse  the 
I  .rru-^  to  the  suit  comprise  not  only  parties  interested,  but 
I  --:k-4  who  may  be  found  to  have  no  interest  at  alL  It  is 
;:J*>nmiiite  that  iu  a  case  of  this  kind  we  cannot  treat  the 
iwfjTer  AS  the  owner,  at  least  for  the  purpose  of  receiving 
"  --r^  ;  but  Tink  r.  Eundell  iq),  m  express  authority 
:  it,     I  therefore  see  no  way  out  of  the  diflicnlty 

"cpt  by  iklling  hack  upon  what  was  clearly  in  Mr,  Justice 
Tofeijirtjff  A'#  mind,  probably  from  some  such  review  of  the 

Auses  as  I  have  been  compelled  to  make — namely,  that 
tb^  money  must  be  brought  into  Court.  I  desire,  however, 
li>  efect  Utis  with  as  little  inconvenience  to  the  CompBUiy 
*^  ^tui^ible,     1  cannot  regard  the  errors  into  which  they 

,11^  Bdlen  as  wilful,  or  as  having  been  tainted  with  any 
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disposition  to  wrong  any  party  entitled,  but  simply  as 
arising  from  the  impossibility,  with  the  best  advice,  of 
bringing  themselves  within  the  Act.  To  order  them  to 
bring  the  money  into  CJyirt,  and  leave  them  to  take  steps 
to  get  their  money  out  of  the  Savings  Bank,  would  put 
them  to  disadvantage  by  no  means  necessary  to  effect  the 
object  now  sought  to  be  accomplished.  The  order,  there- 
fore, will  be  for  the  transfer  of  the  money  from  the  account 
of  the  Master  in  Equity  with  the  Savings  Bank  into  Court, 
at  the  cost  of  the  Company,  and,  of  course,  they  must  pay 
the  costs  of  this  application. 


As  to  the  costs  of  the  submission  and  award,  the  5drd 
Section  does  not  apply.  It  is, confined  to  inquiry  before  a 
jury.  Making  the  submission  a  Rule  of  Court  seems  to 
be  the  proper  remedy  under  Section  86.  It  appears,  bow- 
ever,  that  there  has  been  no  regular  submission  drawn, 
and  as  there  is  nothing  to  make  a  Rule  of  Court,  I  will 
order  these  costs  to  be  paid  in  ten  days. 

Mr.  J.  W.  Stephen  applied  that  payment  of  the  Plaintiffs' 
costs  of  the  injunction  motion  should  also  be  included  in 
this  Order.  [Uolroyd. — That  question  has  not  been  argued.] 
It  is  included  in  the  notice  of  motion. 


This  point  was,  by  permission  of  His  Honor,  argued  on 
a  subsequent  day,  when  these  costs  were  ordered  to  be 
paid  by  the  Company. 
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br  THE  Matter  op  the  Will  of  JAMES  MITCHELL 
Deceased  ;  and  of  THE  ACT  No.  112. 


X  ETITION,  under  the  Act  No.  112,  sec.  61,  by  the 
Trustees  of  the  Will  of  James  Mitchell  deceased,  for  the 
opinion  or  direction  of  the  Court.    The  Petition  stated  the 


sole  and 
separate  use. 
He  also 
empowered 
the  trustees  of 


M,  by  his  will 
directed  that 
the  interest 
and  proceeds 

following  fiEu;ts,  which  were  supported  by  the  affidavit  of  to  one-half  of 

Mr.  HtiheringUmy  one  of  the  trustees.  *^«  ^®^'  ^^ 

directed  to  be 

The  testator,  by  his  will  dated  27th  March  1865  gave  JJoSdTduring 

devised  and  bequeathed  all  his  real  and  personal  estate  the  life  of  his 

wife  be  naid 
to  Godjrey   Howitt    and  Irving    Hetherington    their  heirs  to  her  for  her 

executors  administrators  and  assigns  upon  trust  for  sale 

tnd  conversion    and    after  payment    of   his   debts  and 

fimeral  expenses  directed  the  investment  of  the  residue 

of  the  proceeds  to  arise  therefrom,  in  the  names  of  his  his  will  to 

trustees,  in  real  or  Government  securities.    After  declaring  themselves  a 

CCTtain  trusts  not  material  to  the  present  case,  the  will  commission  of 

£5  per  cent. 
pfoceeded,  ''  And  as  to  the  residue  of  the  moneys  by  me  npon  all 

**  directed  to  be   invested  as  aforesaid  I  declare  that  at  "^^rejt,  rents, 

and  other 
income 
received  by  them  under  the  wilL 

Art  of  the  testator's  estate  was  at  the  time  of  his  death  invested  on  mortgage  of  a 
property  known  as  the  A.  property.  Certain  expenses  were  incurred  by  the  trustees  in 
eadesTorin^  to  enforce  payment  of  arrears  of  interest  upon  this  mortgage  and  otherwise 
ia  fitigation  connected  with  the  security,  and  eventually  the  property  was  sold  but  did 
not  realise  auffident  to  pay  these  expenses. 

Otiier  portions  of  the  testator's  estate  were  invested  upon  other  mortgages,  the 
interert  upon  which  became  payable  after  the  death  of  the  testator's  widow,  but  had 
pirtly  aocrued  in  her  lifetime. 

Edd,  that  the  widow's  share  xmder  the  will  was  subject  to  the  trustees'  commission 
te  aot  to  any  portion  of  the  charges  or  expenses  incurred  by  them  in  the  execution  of 
the  trust ;  that  the  sum  realized  by  the  sale  of  the  A.  property  should  be  apportioned 
ntad>ly  between  the  widow  and  the  person  entitled  in  remainder,  the  expenses  of  the 
nsfiatkm  of  this  security  being  charged  upon  the  general  estate  of  the  testator  and  not 
■pan  the  proceeds  of  such  security ;  and,  that  the  widow's  representatives  were  entitled 
to  her  proportion  of  the  income  nom  the  other  mortgage  securities  which  had  aocrued 
at  the  time  of  her  death.         

Interest  on  mortgage  securities  is  conmdered  to  accrue  de  die  i%  diem,  and  the  rule  as 
to  apportionment  is  not  defeated  by  its  being  in  fiict  payable  half>yearly  or  quarterly. 
It  is  not  analogous  to  rent,  and  therefore  needs  not  the  aid  of  the  English  Statute  to 
r  it  apportiooable. 
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1862. 
In  re 

MiTCHBLL. 

Statement. 


"  least  one-half  thereof  shall  be  and  continue  to  be  inTested 
"  as  hereinbefore  is  mentioned  during  the  natural  life  of 
"  my  said  wife  and  that  the  interest  and  proceeds  of  a  sum 
"  equal  to  one-half  of  the  moneys  so  to  be  invested  shall 
"  from  time  to  time  during  the  natural  life  of  my  said  wife 
"  be  paid  into  her  own  hands  for  her  sole  and  separate  use 
"  And  I  declare  that  it  shall  be  lawful  for  the  trustees  or 
"  trustee  from  time  to  time  acting  under  this  my  will  to 
"  retain  to  themselves  or  himself  a  commission  or  sum  of 
"  £5  per  cent,  upon  all  interest  rents  and  other  annual 
"  income  which  shall  or  may  be  from  time  to  time  gotten 
"  in  or  received  by  my  said  trustees  or  trustee  under  this 
"  my  will  and  paid  away  applied  or  invested  in  accordance 
"  with  the  trusts  thereof  as  a  remuneration  to  the  said 
"  trustees  or  trustee  for  the  trouble  to  be  incurred  by 
"  them  or  him  in  the  execution  of  the  said  trusts  such 
"  commission  to  be  from  time  to  time  equally  divided 
"  between  the  trustees  (if  more  than  one)  who  for  the 
"  time  being  shall  actually  perform  or  execute  the  trusts 
"of  this  my  will." 


The  testator  died  in  April  1865,  possessed  of  considerable 
personal  property,  but  having  no  real  estate  ;  and  left  his 
wife  and  one  infant  daughter  surviving  him.  The  trustees 
duly  proved  the  will,  and  possessed  themselves  of  the 
testator's  personal  estate,  which,  as  invested  at  the  time  of 
the  testator's  death,  produced  an  income  of  about  J6800  per 
annum. 


The  testator  had  lent  to  one  Robert  Ross  the  sum  of 
J62,000,  on  security  of  certain  property  known  as  the 
"  Axedale  Property,"  which  loan  was  outstanding  at  the 
time  of  the  testator's  death.  The  estate  of  Ross  was 
subsequently  sequestrated ;  and  the  trustees  valued  their 
security  at  £1,713  135.,  and  proved  upon  the  estate  for 
£1,398  13«.  6d.,  the  balance  due  for  principal  and  interest 
No  dividend  has  been  declared  in  this  estate.    The  Axedale 


CASES  IN  EQUITY. 

property  was  afterwards  sold  by  the  trustees,  and  realized 
the  gross  sum  of  £1,040,  without  deduction  of  the  expenses 
of  realization.  Except  a  sum  of  J646  4«.  2(/.,  received  as 
interest  on  a  portion  of  the  purchase-money  of  the  Axedale 
profierty,  no  income  has  been  received  since  the  testator's 
death,  in  respect  of  the  sum  advanced  to  Boas, 
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1862. 

In  re 
Mitchell. 

Statement. 


The  widow  of  the  testator  died  in  February  1862,  leaving 
Mr,  Helhmn^on  (one  of  the  trustees  of  the  testator's  will) 
her  sole  executor,  by  whom  her  will  was  duly  proved. 

During  the  life  of  the  testator's  widow  the  trustees 
incurred  various  expenses  in  obtaining  payment  of  the 
b<!ome  arising  from  the  testator's  estate,  by  suing 
defaulting  mortgagors  and  otherwise.  The  trustees  also 
f^d  their  own  and  the  defendants'  costs  of  an  action 
broo^t  by  tbeni  apiinst  the  persons  employed  by  the 
Ustator  in  the  matter  of  the  loan  to  Boss,  for  not  procuring 
i  sufficient  security,  in  which  action  the  trustees  were 
^Dsaecessful,  These  costs  and  other  expenses  connected 
inh  the  realization  of  the  security  exceeded  the  sum  of 
ilMO — the  purchase-money  of  the  property.  During 
the  life  of  the  testator's  widow  the  trustees  paid  to 
her  one-half  of  the  gross  income  actually  received  of  the 
fetalor'a  residuary  estate  without  deduction,  and  deducted 
from  or  charged  against  the  other  moiety  all  the  before- 
m^itioned  expenses  of  obtaining  payment  of  income,  and 
ali.0  the  full  commission  of  £6  per  cent,  on  all  income 
rtteiTed  bj  them. 

Since  the  death  of  the  testator's  widow  the  trustees  have 
r- reived  interest  on  mortgages  which,  according  to  the 
ptriods  fixed  bj  the  securities,  became  payable  after  her 
'Jeatb,  but  which  had  partly  accrued  in  her  lifetime. 

The  Petition  then  asked  the  opinion  or  direction  of  the 
Court  on  the  following  questions  : — 


I 


W  \< 


170  SUPREME   COURT:   VICTORIA. 

1862.  "  1.    Whether  the   representatives  of  the  widow  are 

"  entitled  to  a  proportionate  part  of  the  income  which  had 

"  accrued  due  but  had  not  been  received  at  the  time  of 

Statement.      *<  the  widow's  death. 

"  9.  Whether  the  widow's  representatives  are  entitled  to 
"  any  and  what  portion  of  the  proceeds  realized  on  the 
"  Axedale  Security. 


"  3.  Whether  the  expenses  connected  with  the  Axedale 
"  Security  are  to  be  paid  out  of  the  proceeds  of  such 
"  security  or  out  of  the  testator's  general  estate. 

"  4.  Whether  the  widow  of  the  testator  was  entitled  to 
'*  one-half  of  the  gross  income  of  the  testator's  estate  free 
"  from  any  deduction  or  whether  her  moiety  of  the  income 
"  was  chargeable  with  a  proportionate  part  of  the  expenses 
"  herein-before  referred  to  as  having  been  incurred  in 
"  obtaining  payment  of  income  and  also  of  the  commission 
"  of  J65  per  cent,  and  if  not  whether  such  expenses  should 
**  be  borne  by  the  remaining  moiety  of  the  income  of  the 
"  said  testator's  estate  or  by  the  corpus  of  the  estate." 

Argument.  Mr.  Bunny,  for  the  Trustees,  cited,  as  to  the  first  question, 
Notes  to  Clunks  Case  (r),  Wilson  v,  Harmon  («),  Banner  v. 
Lowe  (<),  Carter  v,  Taggart  (v) ;  and  as  to  the  second.  May  v. 
Bennett  (w),  Davies  v,  Wattier  (aj),  Innes  v,  Mitchell  (y). 

Mr.  Atkins,  for  the  Infant  daughter  of  the  Testator, 
cited  Trimmer  v.  Danby  (z). 

Cur.  adv.  VuU, 


(r)  Tudor's  L.  C.  on  Convey- 
ancing, 181. 
(*)  2  Ves.,  672. 
(t)  18  VeB.,  186. 
(o)  16  Sim.,  447. 


(lo)  I  Ru88.,  870. 

(x)  1  S.  &  S.,  463. 

(y)  1  Ph.,  710;  S.C.2Ph.,S4a 

(«)  23  L.  J.,  N.S.,  Ol,  979. 
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Mb,  JusncE  Csafmax  : — 

la  this  case  the  Petitioners,  who  are  the  executors  of, 
and  trustees  under,  tlie  will  of  James  Mitchell^  formerly  of 
Kaior,  m  the  Colony  of  Victoria,  seek  the  opinion  and 
direction  of  the  Court,  on  four  questions  which  have  arisen 
under  the  s>aid  will ;  and  the  only  one  which  seems  to  me 
to  present  any  difficulty  is  the  fourth,  which  turns  on 
the  intention  of  the  testator,  as  expressed  in  the  will — 
m.^  whether  certain  expenses  and  commission  are  to 
b«  charged  against,  or  deducted  from,  the  fund  collected, 
before  the  widow's  portion  is  assigned  to  her ;  or  whether 
i«r  portion  was  intended  hy  the  testator  to  he  a  clear 
itoiety. 


1862. 

In  re 
MiTOHSLL. 

JfoySO. 
Judgment. 


As  to  the  first  question  submitted,  I  am  of  opinion  that 
the  widow's  representatives  are  entitled  to  receive  her 
proprtionate  part  of  the  income  which  had  accrued  due 
it  the  time  of  her  death.  The  source  of  the  income  is 
J!t4rre^t.  Thi?3  was  decided  to  be  apportionable  in  Edwards 
^.  Ty  Counit&s  of  Wurtmch  (a),  where  the  rule  is  clearly 
^ijd  down  ;  and  the  more  recent  case,  cited  by  Mr.  Bunntfy 
iwr  V.  Lowe,  decides  that  interest  is  considered  to 
..rue  de  die  in  diem  ;  the  rule  as  to  apportionment  is  not 
-tfeated  by  the  circumstance  of  the  interest  being,  in  fact, 
psyable  half-yearly  or  quarterly.  It  is  not  analagous  to 
itnt  and  therefore  needs  not  the  aid  of  the  English 
^•tate  to  render  it  apportionable. 

With  regard  to  the  second  question,  it  appears  that 
^  widow  was  entitled  to  her  proportion  of  the  income 
<ienmble  from  money  lent  on  a  mortgage  of  certain 
fW^rty,  called  in  the  Petition  the  Axedale  Security, 
«d  ai  tlie  time  of  her  death  it  was  in  arrear.  The 
property  has  since  been  sold,  and  only  about  one-third 


(a)  2  Poere  Wms.,  171. 
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1862.         of  principal  and    interest  has  been  recovered.  Against 

In  re         what  fund  or  funds  is  the  loss  or  deficiency  to  be  charged  ? 

^^^°'^      Or,  what  amounts  to  the  same  thing,  on  what  principle 

Judgment,      is   the   amount   realized    to   be   distributed?      I  am  of 

opinion  that  the  parties  entitled — 1.«.,  the  representatives 

of  the  widow,  and  the  person  in  remainder — must  bear 

their  respective  shares  of  the  loss  or  deficiency  pro  rata,  as 

laid  down  in  Innea  v.  Mitchell.     Thus :   The  trustees  ¥rill 

take  the  whole  sum  to  which  at  the  time  of  her  death  the 

widow  was  entitled,  and  the  amount  of  debt  and  interest 

due  to  the  mortgagee ;  then  they  will  take  the  sum  actually 

recovered  and  distribute  it  as  a  dividend  of  so  much  in  the 

pound  to  the  two  claimants. 

The  expenses  connected  with  the  Azedale  Security 
should,  I  think,  be  charged  upon  the  general  estate  of 
the  testator. 

I  am  of  opinion  that  the  wife's  half  is  subject  to  the 
trustees'  commission.  It  is  true  that  the  words  **  at  leoit 
one-half  thereof,"  are  equivalent  to  a  clear  half;  and  these 
words,  I  think,  exempt  the  wife's  share  from  any  charges 
which  the  trustees  have  been,  or  may  be,  called  upon  to 
pay ;  but  as  to  their  commission,  the  testator  authorises 
them  to  retain  to  themselves  a  commisssion  of  five  per  cent 
upon  all  interest,  rent,  and  other  income  which  shall  be 
from  time  to  time  gotten  in,  &c.  This  right  of  retainer 
seems  to  be  conferred  by  the  testator  on  the  trustees  as 
to  each  portion  of  the  income  at  the  moment  that  it  is 
"  gotten  in,"  and  therefore  before  any  distribution  takes 
place.  I  do  not  think  this  view  is  affected  by  the  circum- 
stance that  the  direction  as  to  commission  is  given  after 
the  gift  to  the  wife.  The  words  "  at  least,"  however, 
clearly  relieve  the  widow  from  all  expenses,  many  of  which 
could  not  be  foreseen  by  the  testator ;  and  as  to  these, 
there  could  be  no  retainer,  and  the  trustees  must  charge 
such  expenses  on  the  general  estate. 
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I  *^hall,  therefore,  direct  in  Etceortlance  with  tlie  opinions 

!  Imve  expressed  upon   the  questions  aiibmittt:!d  to  tlie 

m.    The  costs  of  tliis  apfjlication  will  be  charged  bj  the 

lyiem  on  the  general  es^tate,  either  out  of  funds  now  in 

^At  hands  or  hereafter  to  be  cuUected. 


186S. 

In  re 
MiTOHJLL. 


MATTER  OF  THE  WiLL  OF  WILLIAM  POSTLE- 
LiiWAITE  Deceased  J  aj?d  of  THE  ^'TRUSTEE 
VCT  185(5;' 


Jmm  S,  4. 


ETITION  by  one  of  the  Trustees  and  the  Cesiuis  qtt€  The  Court  has 

nt,  under  tlie  will  of  Mr.  W.  FostktJmaiU  deceased,  ^^(18^611^  ^^^ 

ttg  for  the  appointment  of  a  new  trustee  in  the  room  "  ^^mHie  Act 

►  m**-  n»j  '111         »ii  1856/^  aec«  32ij 

r  Jlr.  James  Pmikihwattc,  a  trustee  appointed  hj  the  will,  to  displace  a 

inow  re^deut  out  of  Victoria.     On  a  previous  occasion   tru»teo  who 

*  resides  iti 

.Justice  M&ksWQTth  had  directed  service  of  the  Petition   Engldtid,  ani 
the  trostae  sought  to  be  removed*     This  service  ^'ee^ae^^^f 

:  been  effected,  Mr.  Jamm  Posihihwaite  now  appeared   ^^^  notioe  of 

.  mot  I  on  for  the 

asel  to  oppose  the  application.  appointment 

of  «  new 
trotftee  in  his 
yy.  ffolro^d,  in  suppi^rt  of  the  Petition,  relied  on  tlie  plajce, 

expresses  hii 
mteotioEi  to 


82a«i  ^^tion  of  the  Trustee  Act, 


remain  a 
It      *  --  *       1  *        T  TY      t    I       -  .    1.       mi       trustee  and  to 

Mr.  Moortf   for   Mr.  James  Fostlethwaitet  contra.— The   take  atepa  to 

lit  has  no  riower  under  the  Aet  to  displace  it  trustee   f^**^l^  bunself 
^  ^  to  act ; 

^a$t  hiii  wilL     In  re  Hodsofi^s  Settlement  [bj^  Re  Mak  (c),  altbongh  tie 

ekpae  with<mt 
liaviiig  ftcted. 
&.  n.lr.yd,  in  repl,.  ^^^  ^^  p.^,,      Thfr/lUe 

who  has  iifever 
i  irha  kA«  been  btig  otit  of  the  jiirisdiction,  need  not  he  served  with  notice  of  % 

mliT  the  "  TnnUe  Act  185S"  fof  the  appointment  of  a  new  trustee  in  his  p1a4%. 

^'■ri^     WbtlliCT  in  any  c*Be  the  Conrt  can,  under  the  **  Tmatee  Aet  1&&6,'^  renaov© 
A  ti'Wtat  «^  «t»tei  tlwt  ue  U  uuwLUing  to  wjthih^w  fmm  the  tni^. 


|i)  H  llaf«^  118. 


(i)  30  L.  J^  Cb.,  516. 


{(?)  16  Jiu-.,  608. 
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Mr.  Holroyd  handed  up  the  case  of  In  re  Stewart  fe). 

Mr.  Justice  Chapman. — I  do  not  think  the  ease  handed 
up  affects  the  Judgment  which  I  am  about  to  give.  In 
this  case  the  trustee  out  of  the  jurisdiction  has  in  isct 
been  served,  and  it  has  been  brought  to  the  knowledge  oi 
the  Court  that  he  is  not  willing  to  retire,  nnd  is  prepared 
to  act.  In  future,  should  occasion  arise,  I  should  certainl] 
consider  the  case  of  In  re  Stewart  autliority  for  ii» 
requiring  a  trustee  who  had  never  acted,  and  who  hai 
been  long  out  of  the  jurisdiction  to  be  served  wttli  notici 
of  such  an  application  ;  but  here,  unfortunately,  lie  ha 
been  served,  and  has  answered  that  he  is  ready  to  act,  ani 
that  circumstance  brings  him  within  the  rule  laid  down  ij 
the  other  cases. 


Judgment.  His  HoNOR  then  delivered  Judgment  as  follows;  :— 

This  is  a  Petition  by  one  of  the  trustees  under  the  wi 
of  W,  Postlethwaite,  in  which  Petition  the  ctdtHi&  qut  trttstm 
join,  praying  for  the  appointment  of  a  new  trustee  in  th 
room  of  James  Postlethwaite,  who  resides  out  of  the  juri 
diction  of  this  Court.  Three  trustees  were  named  in  it 
will :  Mortouy  the  Petitioner ;  Baieman,^ho  renounced, wil3 
out  having,  at  any  time,  acted  ;  and  James  Post kth  wake ^  wfc 
was  out  of  the  jurisdiction  when  the  testator  made  his  wiJ 
and  has  since  continued  to  reside  in  England.  In  aecofi 
ance  with  an  Order,  or  at  least  a  condition  imposed  I 
Mr.  Justice  Molesworth,  the  trustee  residing  in  England  hi 
been  served  with  notice  of  this  application,  and  in  answi 
thereto  an  affidavit  has  been  filed  by  Mr.  Grfee^  setting  01 
certain  letters  from  Postlethwaite,  to  the  effect  that  he 
not  satisfied  with  the  proposal  to  appoint  tlie  gentlema 
whose  name  is  suggested,  and  that  he  is  about  to  lal 


W  8  W  R.,  297. 
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himself  to  act.  In  what  manner  and  at 
eposes  to  take  such  steps  is  certainly  not 
could  he  wished  ;  hut  this  is  quite  certain, 
ethwaite  does  not  consent  to  retire,  and 
question  whether,  under  all  the  circum- 
ise,  the  Court  has  jurisdiction,  under  the 
the  Trustee  Act,  to  appoint  a  new  trustee 
f  Mr.  James  PostUthwaite,  the  effect  of  such 
ng  to  displace  him  against  his  will.  The 
section  is  clearly  confined  to  the  power  of 
it  is  contended  by  Mr.  Holroyd  that,  from 
words  "  in  substitution,"  the  power  of 
>e  implied.  I  do  not  think  this  power  is 
ed  by  those  words  ;  and  to  hold  that  it  was 
g  judicial  interpretation  beyond  its  proper 
sraus  cases  constantly  occur  in  which  the 
uting  a  new  trustee  is  exercised  in  the 
^luntarily  retiring,  where  the  remaining 
igree  upon  the  substitute,  or  where  other 
difficulties  exist.  It  is,  I  think,  to  such 
$nd  section  applies,  and  not  to  those  in 
i!d  to  displace  a  trustee  against  his  will. 


1862. 


Jmdgmmit, 


A  in  the  argument — ^namely,  Re  Hodson^s 
faisy  and  Be  BUznchard — taken  together, 
justify  the  inference  that  the  Court  cannot 
Lhe  trustee  states  that  he  is  unwilling  to 
le  trust,  or  that  he  is  prepared  to  act.  The 
;e-Chancellor  Turner,  goes  really  to  this 
; : — "  I  think  this  statute  was  not  intended 
urt  jurisdiction  to  remove  a  trustee  where 
he  is  desirous  of  continuing  in  the  trust, 
wers  the  Court,  whenever  it  is  expedient, 
w  trustees,  but  that  provision  is,  I  think, 
!  appointment,  and  does  not  extend  to  the 
;  trustee  where  he  is  willing  to  remain." 
Blanchard  extends  this  doctrine  even  to  a 
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1862. 


Judgmetiit, 


trustee  who  is  charged  with  misconduct ;  and  Bt  Mail 
decides  that  the  circumstance  of  a  trustee  being  out  of 
the  jurisdiction,  is  not  alone  sufficient  to  remove  lum. 
These  two  cases  were  decided  after  consideration.  No  one 
case  goes  to  the  extent  of  deciding  that  the  power  give  n  by 
the  section  can  only  be  exercised  where  the  trustee  is  willing 
to  retire.  But  I  think  the  case  oiHodaorCs  Seitlement,  or,  at 
all  events,  the  language  of  the  learned  Judge,  goes  nearlj 
to  that  extent;  and,  as  a  general  principle,  I  do  not  think 
this  Court  would  be  justified  in  assuming  the  power  of 
removal  by  mere  implication. 


Although  I  express  my  opinion  as  going  to  this  extent; 
I  am  only  called  upon  to  decide  this  msit  on  the  facts 
presented  to  me.  Upon  a  careful  considt  ration  of  the 
language  of  the  32nd  Section,  and  upon  a  re\dew  of  the 
cases  already  decided,  I  am  of  opinion  that  the  Court  \mi 
no  jurisdiction  to  displace  a  trustee  who  resi<lei^  in  England 
and  who  expresses  his  intention  to  remain  a  trustee 
although  he  has  allowed  some  years  to  elapse  withoui 
having  acted.  I  think,  moreover,  that  the  ''  Trusiti 
Extension  Act"  of  1852  does  not,  as  contended,  affeet  th< 
section;  indeed,  some  of  the  cases  cited  were  deeidsf 
since  the  last-mentioned  Act.  This  motion  will,  tli  ere  fore 
be  refused  with  costs.  As  this,  however,  hq  far  as  I  an 
aware,  is  the  first  time  that  a  similar  case  has  been  brongh 
before  this  Court,  and  as  the  trustee  seeks  to  remedy  i 
difficulty  for  the  benefit  of  the  cestuis  que  tru^i,  who  join  il 
the  Petition,  I  think  I  am  justified  in  directing  that  aJ 
the  costs,  including  those  of  the  Petitioners,  be  eliarget 
upon  the  trust  funds. 


Motion  rejusedj  with  costs ^  ta  I 
charged  on  the  tntst  Jtinth, 
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DALTON  V,  PLEVINS. 


facts  of  this  case  are  stated  in  the  report  B,  purchased 
on  Oie  Demurrer  {anU,  p.  81).  ^  ^^  his '^l 

devised  all  his 

came  on  for  hearing.      The  following  x.  and  8,  in 

didon  to  those  given  in  the  former  report,  j^fli^Ai^  ^ 

le  right  understanding  of  the  case  as  now  in  case  viy  or 

either  of  them 
the  said 
trustee  or 

Idition  to  the  averments  abstracted  ante,  ^^y  fatore 

hn  Batman  by  his  last  will  bearing  date  the  "  trustees  or 
•^  "  trustee" 

lb37  gave  and  devised  all  his  real  estate  should  die  or 

d  be  i>os8essed  of  at  the  time  of  his  death  ^^113,2^  or 

iOnsdaU  and  James  Simpson  upon  certain  neglect  or 

leclared  and  directed  that  in  case  any  or  j^;  should  be' 

the  siiid  trustees  or  trustee  of  his  will  or  lawful  for  the 

"  survivor  and 
tee  or  trustees  of  his  will  should  happen  survivors  of 

iirous  to  be  discharged  from  or  neglect  or  ^eire  *&1;^^ 

the  trusts  thereby  created  at  any  time  or  "  of  such 

e  same  trusts  should  be  finally  performed  ^j^g  ^  ^im^ 

Lnd  might  be  lawful  to  and  for  the  survivor  ^  appoint 

^1  _     -       ,     .  ,     .        "  any  other 

of  them  and  the  heirs  executors  admm-  person  or 

igns  of  such  survivor  by  any  writing  or  ^J^^^  ^ 

his  her  or  their  hand  and  seal  or  hands  trustees  in  the 

^,         ^      ^.         ^  .      ^  .    ^   stead  or  place 

1  tmie  to  time  to  nominate  or  appoint  of  ^^e  trustees 

ion  or  persons  to  be  a  trustee  or  trustees  ^  dying* '  &«., 

and  to  convey 
the  estate  so 

'ectually  vested  in  the  '*  surviving  trustee  or  truitees"  upon  the 

resent  trustees  of  B.'s  will,  against  the  representatives  of  a  second 
]  e^t  aside  the  second  sale  by  C,  as  fraudident  and  void : 
siutment  of  two  new  trustees  by  the  two  original  trustees  L,  and  8, 
e  exercise  of  the  power  of  appointment  in  JB.'#  wilL 
the  Registration  Act,  6  Oeo.  IV.,  No.  22,  sec.  4,  having  merely  on 
?  CoDTt,"  without  any  seal  of  the  Court,  or  signature  or  a  Judge  or 
art,  to  verify  it,  is  not  properly  attested. 


178 


StattmefU. 


m 


i 


SUPREME   COURT:    VICTORIA, 

"  in  the    stead    or  place    of  the    trustee    or  trustees  so 
"  dying    or    desiring   to   be    discharged    or  refiising  or 
"  declining   or    becoming  incapable   to   act  as   afaresaid 
**  and   that   when    and    so    often    as    any    new    trustee 
"  or  trustees  should  be  nominated  as  aft^resaid  all  tlie  trust 
"  estates  monies  and  premises  which  should  then  be  vested 
"  in  the  trustee  or  trustees  so  dying  or  desirous  of  being 
"  discharged  declining  or  becoming  incai>able  to  act  as 
"  aforesaid  either  solely  or  jointly  witli  the  other  trustee* 
"  should  be  thereupon  with  all  convenietit  speed  conveyed 
**  assigned  and  transferred  in  such  manner  and  so  m  that 
"  the  same  should  and  might  be  effectunlly  vested  in  the 
"  surviving  trustee  or  trustees  and  upon  such  trusts  as 
"  were  therein-before  declared  concerning  the  said  trust 
"  estates  or  such  of  them  as  should  or  nii|L,^bt  be  subsisiing 
"  and  capable  of  taking  effect  and  that  any  such   new 
"  trustee  and  trustees  should  and  might  in  all  things  act 
"  with  the  same  powers  and  authorities  ai?  if  he  or  thej 
"  had   been   originally   by   that    the   tebtatur's   said   will 
"  appointed  a  trustee  or  trustees." 

The  Bill  then  stated  the  following  appointments  of  ne^ 
trustees.  By  release  and  appointment,  dated  tJie  ll^th 
June  1839,  reciting  that  they  had  acted  in  the  execution 
of  the  trusts  of  the  virill,  but  had  then  declined  to  ael 
further  or  otherwise  than  by  exercising  the  power  of  appomi- 
ment  of  new  trustees,  Lonsdale  and  Simpson  nominate**!  and 
appointed  Patridua  William  Welsh  am 3  Ednmnl  Thomm 
Newton  to  be  the  trustees  of  the  will  and  of  the  trust  estata 
and  premises  therein  comprised  in  the  stead  or  place  o 
them,  Lonsdale  and  Simpson ;  and  by  the  same  indeiituw 
they  conveyed  and  assigned  to  Welsh  and  Newton  upan  th* 
trusts  of  the  will,  all  the  real  estate  and  premises  comprised 
in  and  devised  by  the  will.  By  sippointment  and 
release,  dated  the  10th  December  1857,  inciting  that  WM 
and  Newton  were  desirous  to  bd  discharged  from  the  trusii 
powers  and  authorities  reposed  in  and  given  to  thern  b] 
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f  the  19th  June  1889  they  the  said  Welsh 
lominate  and  appoint  Samuel  Atkinson  and 
ton  to  be  trustees  in  the  place  of  them  the 
Vewton  ;  and  by  the  same  indenture  Welsh 
eyed  and  assigned  to  Atkinson  and  Dalton 
)f  the  will  all  the  real  estate  and  premises 
id  demised  by  the  will.  By  indenture 
ugust  1861,  made  between  Atkinson  of  the 
aintiff  Dalton  of  the  second  part,  and  the 
of  the  third  part,  reciting  that  Atkinson 
etiring  from  the  said  trust,  Dalton  nomi- 
ated  the  Plaintiff  Barfoot  to  be  trustee  in 
nson ;  and  by  the  same  indenture  Atkinson 
ssigned  to  Barfoot  all  the  real  estates 
d  devised  by  the  will  to  the  use  of  the 
and  Barfoot  upon  the  trusts  of  the  will. 


1862. 


StaUmmd. 


t,  after  Demurrer  allowed,  the  Bill  stated, 
John  Batman  in  the  year  1838  let  the  said 
lises  to  one  Thomas  Walton  for  a  term  of 
m  the  1st  January  1839  at  a  yearly  rent 
''alton  entered  into  and  took  possession  of 
Etnd  paid  the  said  rent  for  the  same  and 
ised  the  same  from  the  date  last  aforesaid 

expiration  of  the  said  term  and  in  or 
ith  of  May  1842."  The  Bill,  also  by 
iier  stated,  "  That  the  said  James  Timms 
ras  any  person  claiming  from  or  under 
^session  of  the  said  land  and  premises  or 
)f  before  or  until  in  or  about  the  month 
9,  when  the  Defendant  alleges  that  he 
md  land  and  premises  from  some  person 
)m  or  under  the  said  James  Timms  and  in 
id  month  of  October  and  not  before  the 

possession  of  the  said  land  and  premises 
since  been   and   is  now  in  possession 


M 
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Statement. 


The  Defendant  by  his  answer  submitted  that  none  of 
the  indentures  of  appointment  of  new  trustees  as  stated  in 
the  Bill  were  executed  in  pursuance  or  conformity  with  the 
power  of  appointing  new  trustees  contained  in  the  will  of 
Batman  as  the  same  is  in  the  Bill  set  forth  and  that 
accordingly  the  Plaintiffs  had  not  as  appeared  by  tli^ir 
own  allegations  been  duly  appointed  the  trustees  of  the  wilL 
He  further  averred  that  the  conveyance  to  Timtris  of  April 
1830  was  made  and  executed  bond  fide  an  it  for  a  valuable 
consideration  and  was  duly  registered  on  the  l^tb  December 
1889  and  submitted  that  such  conveyance  bad  priority  by 
virtue  of  such  registration  over  all  or  any  aUter  convey- 
ances by  Carr  which  were  registered  previously  to  the 
grant  from  the  Crown  and  which  were  not  registered  after 
such  grant  and  prior  to  the  registration  of  the  couveyanee 
of  April  1889.  He  also  claimed  to  be  a  puiT baser  £« 
value  without  notice,  and  craved  the  benefit  of  the  Satut€ 
of  Limitations  as  though  pleaded. 


Argument.  Mr.  Moore,  for  the  Plain tiflfs. — The  objection  as  to  th< 
due  appointment  of  the  trustees  should  have  been  t^ikfi 
by  demurrer ;  and  the  Defendant  not  having  taken  this 
objection  by  his  former  demurrer,  is  to  be  considerei 
as  having  waived  it;  Ovey  v.  Leighton  (J\^  Glassington  e 
Thwaites  (g),  Duncombe  v.  Davis  {h\  Bridges  v.  Bacon  ij 
The  trustees  here  are  rightly  appointed.  The  de& 
appointing  the  new  trustees  recites  that  the  old  trustees  ba< 
acted,  and  the  mere  fact  of  trustees  conveying  the  tnis 
property  to  new  trustees  is  an  acceptance  of  the  trusts  an 
a  sufficient  acting  by  them  ;  Sharp  v.  Sharp  (k).  That  cas 
was  wrongly  decided,  because  there  the  trustees  had  i 
fact  acted,  but  it  was  assumed  by  the  Court  that  th^^y  ba 
not  acted.  The  strongest  case  in  support  of  the  invalid  it 
of  the  appointment  of  the  new  trustees  is  Stones  v,  Eowt4>n{i 


(/)  2  S.  &  S.,  234. 
(g)  2  Rn88.,';458. 
(A)  1  Hare,  184. 


(J)  10  Jm-„  108, 
(k)  2  li  &  Aid,,  415. 

(0  l7B^v.»S0S, 
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held,  that  when  a  power  of  appointing 
given  to  "  the  surviving  or  continuing 
bee,"  the  two  trustees  cannot  both  retire 
le,  but  that  there  must  be  two  successive 
That  case,  however,  is  distinguishable 
nt  because  that  was  a  case  between 
rchaser,  where  the  Court  would  give  a 
tion  to  the  power  than  it  would  in  this 
son  V.  Smith  (m)  there  were  three  trustees 
e  will,  and  there  the  words  "  survivors 
ould  have  effect  consistently  with  the 
t  case ;  but  here  there  are  only  two 
ed,  and  the  word  "survivors"  can  have 
I  contended  by  the  Defendant,  the  two 
jointly  appoint  new  trustees.  The  use  of 
voTs"  in  the  power  authorizes  the  appoint- 
7  trustees,  even  if  one  only  of  the  original 
red,  and  a  fortiori  where  they  both  retire ; 
Davis  (n).  In  determining  whether  this 
bion  of  the  power,  the  main  point  to  be 
ether  it  is  in  accordance  with  the  intention 
lo  created  the  power.  Sir  W. F,  WoodtV.C, 
I  (o),  lays  this  down  as  the  principle  which 
he  Court  in  the  construction  of  wills,  and 
he  Eoman  Courts  in  which  this  principle 
\  In  Hall  V,  Warren  on  appeal  (/>),  Lord 
*  The  leading  case  on  this  subject,  your 
^ell  aware,  is  Curius  v.  CoponiuSy  reported 
1  was  followed  by  Jones  v,  Westcombe  (q) 
ircourt,  and  I  hope  that  the  doctrine 
t  is  not  to  be  overturned  by  any  recent 
conveyance  from  Carr  to  Batman,  although 
issuing  of  the  Crown  grant,  has,  by  virtue 
istration,  priority  over  that  from  Carr  to 


1862. 


Ar^umeni, 


B13. 


iol.  S.  C.  nom. 


HaU  V  Warren,  28  L.  J.,  Ch.,  73. 
(p)  7  Jar.,  N.S.,  1089. 
is)  Pre.  Ch.,  316. 
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Timnu  ;  Mill  v.  Hill  (r).  The  Crown  grant,  though  dated 
in  November  1838  recites  the  previous  purchase  in 
November  1837 ;  and  at  the  time  of  the  execution  of  the 
conveyance  to  Timms  the  conveyance  to  Carr  was  duly 
registered,  and  these  facts  were  sufficient  to  aiTect  Tkmm 
with  notice.  As  to  the  objection  of  the  Statute  of 
Limitations,  there  is  evidence  that  a  tenant  of  BatrnUfC^ 
was  in  possession  of  the  land  within  twenty  years.  Even 
if  this  were  not  so,  it  would  not  be  sufficient  for  the 
Defendant  to  shew  only  that  the  Plaintiff  hnd  been  out  of 
possession  for  twenty  years.  It  must,  to  bring  the  case 
within  the  Statute,  appear  that  there  has  been  an  adverse 
possession  within  the  time  limited  by  the  Statute  ;  Dom 
d,  Davey  v.  Oxenham  (s),  Smith  v.  Lloyd  (0,  McDonnell  v. 
M^Kinty  (v),  Bampton  v.  Birchall  \w). 


I 

41' 


Mr.  J,  W,  Stephetij  for  the  Defendant. — It  is  doubtful 
whether  the  question  of  the  validity  of  the  lippointment  of 
new  trustees  could  have  been  raised  on  demurrer.  But 
supposing  it  could,  the  point  has  not  been  before  the  Court 
on  demurrer,  and  has  not  been  disposed  of,  and  is  there- 
fore now  open  to  the  Defendant ;  EUi»  v,  Goads<m  (s) 
Crtcy  V.  Bevan  (y),  Bosanquet  v.  Marsham  (z],  EohcrUon  v. 
Lord  Londonderry  (a).  The  demurrer  put  in,  only  mised  the 
question  of  the  Statute  of  Limitations.  The  nppaintment 
of  new  trustees  by  Lonsdale  and  Simpson  is  bnd,  they  having 
jointly  retired,  and  appointed  two  new  trustees  in  their  place. 
This  case  falls  within  the  principle  of  Stones  t\  Haw  tort. 
Supposing  the  Plaintiffs  to  represent  rightly  the  CestaiM 
que  trustenty  still  they  have  no  title  as  against  the  Defendant ; 
for  a  prior  equitable  title  can  only  avail  against  a  subsequent 
legal  title,  where  the  party  having  the  legal  title  is  aJfectM 


(r)  8  H.  L.  Cas.,  828. 
(»)  7  M.  &  W.,  131. 
(t)  9  Ex.,  562. 
(«)  10  Ir.  Law  Repa.,  514. 
(w)  5  Beav.,  67. 


(x)  3  M.  i  Cr.,  6S3. 
(y)  13  Sim.,  354. 
(«)  4  Sim-p  573. 
(a)  lb.,  226. 
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e  prior  equitable  title,  or  where  Uiat  prior 
\m  been  iJiily  registered.  The  reeital  in 
waa  not  sufficient  to  put  Tmma  on  enquiry, 
?ct  him  with  notice.  If  auy  one  of  the 
ers  from  Timms  to  the  Defendant  purchased 
that  will  protect  the  Defendant  in  his 
H! baser  for  value  without  notice.  Stigdm'i 
.  The  conveyance  from  Carr  to  Batman 
irity  over  that  to  Timms ;  for  at  the  time  of 
to  Batman,  Carr  had  not  got  the  legal 
re  base  from  the  Crown  of  real  estate  is  in 
II  settled  that  the  Crown  cim  only  take  or 
atter  of  record,  and  the  mere  preliminary 
upon  the  pui^haser,  no  estate,  either  legal 
>alile  of  registration.  A  purchaser  is  not 
the  register  behind  the  Crown  grant :  it  is 
imd  it  19  against  the  policy  of  tlie  Act,  to 
}  so.  The  registration  is  in  itself  void ;  for 
tly  with  tlie  provisions  of  the  4th  section  of 
Act  6  G€o.  IV„  No.  3J2  (p).  The  memorial 
^  any  uije.  but  is  on  a  printed  form  filled  up 
ad  tlie  jurat  is  struck  out  and  the  worda 
a  Court"  are  written  instead  :  but  there  is 
ignature^of  iiny  Judge  or  Registrar.  Doe 
wiwi  {el  KhnU  v.  Courtney  (d).  As  to  the 
attons,  if  Batman  was  in  possession  by  his 
renty  years,  of  course  the  objection  is  at  an 
ience  is  not  clear  upon  this  point  In  this 
ion  arises  from  tlie  fact  tlial  the  root  of  the 
-the  conveyance  from  Carr  to  Batman — does 
Lhe  possession  of  Batman  s  family,  hut  out  of 
Mrs.  Carr,  the  widow  of  the  alleged  vendor. 


1B62. 


Argumeai*, 


reply. 


14  Det  18fi2. 


(d)  Snp,  a.  Vie.  JQ1I0, 1857. 
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Mr.  Justice  Chapman  : — 

In  this  case  there  is  a  conflict  between  a  legal  and  an 
equitable  title  arising  out  of  the  improper  conduct  pursued 
on  the  part  of  Carry  by  which  as  it  appears  to  me  one  %>t 
twp  innocent  parties  must  be  prejudiced,  and  the  question 
as  between  them  is  on  which  side  there  has  been  the 
greatest  laches. 

The  equitable  •  title  of  the  Plaintiffs  depends  on  the 
conveyance  from  Carr  to  Batman  of  the  4th  December 
1837.  It  appears  that  Carr  purchased  from  the  Crown  id 
November  1837,  and  the  month  afterwards  sold  to  Batm/^n^ 
and  executed  a  conveyance  to  him,  which  conveyance  it  is 
alleged  was  registered  on  the  29th  of  October  1838.  At 
the  time  of  executing  this  conveyance,  however,  the  Crown 
grant  had  not  been  issued  to  Carr,  and  was  not  igsned 
until  the  30th  November  1838.  Batman,  by  his  will,  dated 
the  18th  December  1837,  made  a  general  devise  of  all  Mis 
real  estate  to  trustees.  He  died  on  the  Cth  May  18:^9, 
and  no  step  appears  to  have  been  taken  by  him,  or  by  the 
Trustees,  to  obtain  the  legal  estate  of  the  premises.  Tlie 
Defendant  claims  under  a  conveyance  from  Ca^  to  Ttmms, 
executed  after  the  issue  of  the  Crown  grants  and  when 
the  legal  estate  in  the  premises  was,  by  virtue  of  the  Crowu 
grant  vested  in  Carr, 


i 


The  first  question  for  consideration  in  disposing  of  the 
present  case  is  as  to  the  title  of  the  Plaintiffs,  who  claiin 
to  be  the  present  trustees  of  Batman^ a  will,  under  vai-ioue 
appointments,  made,  as  they  allege,  in  pursuance  of  a  power 
to  appoint  new  trustees  contained  in  the  will.  As  to 
this,  it  is  contended  by  the  Plaintiff  that  the  Defendant 
having  before  demurred,  and  not  raised  by  his  demurrer 
the  objection  as  to  the  appointment  of  new  trustees,  musr 
be  taken  to  have  waived  that  objection.  I  cannot,  however, 
see  the  force  of  Mr.  Moore's  observations  on  this  point    It 


fi  .  u 
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mi  pointa  not  rabetl  on  dGiniirrer  must  be 
srely  not  denmrred  to,  mid  as  being  fully' 
cLm  t  at  the  h  earing.  Then  as  to  the  q  u  estion 

the  appointinentof  these  trustees ;  I  have 
at  the  ca^e  of  Stones  v,  Rowton^  and  can 
stantial  diilerence  between  that  ea^se  and 
d  1  therefore  consider  myself  bound  by 
A  <liitin(2tion  has  been  attempted  to  be 
that,  case  and  the  present,  on  the  ground 
¥8:3  a  suit  between  vendor  and  purchaser ; 
1  simple  question  is,  whether  the  authority 

trustees  has  been  rightlj''  pursued.  In 
the  word  "  continuing  "  is  added  to  meet 
ling  of  the  word  "  survivor."  The  principle 
nit  case  b,  that  the  two  truf^tees  eannot 
The  word  '*  survivors  *'  in  the  plural 
case  as  in  tJxe  present,  and  I  find  that 
is  work  upon  Tnistees,  puUs  the  point  m 
r  way;  and  says  that  the  new  appointment 
by  steps,  and  that  there  must  be  two 
QtmenU  («)*  As  I  have  said,  I  oan  see  no 
cen  the  language  of  Battnan's  will  and  the 
power  of  appointment  in  the  case  of  Stoma 

therefore,  following  that  cn^e^  T  am  of 
e  appointment  of  the  new  trustees  In  this 
tlmt  the  PlaintiiTs,  therefore,  have  no  title 


1862. 


J'ud^meaf* 


here,  but  perhaps  it  will  be  well  to  go 
■wise  the  Defendant  might  he  vexed  by  a 
arties.  Upon  the  question  of  the  regis- 
tnveyance  to  BatfnaUj  it  appears  to  me  that 
\  not  properly  attested.  The  language  of 
net  in  this  respect.  The  section  as  to  the 
'es  **  that  the  memorial  shall  be  signed 


Lewin  cm  Trustfl,  4tb  ed.,  p.  431, 
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**  by  some  or  one  of  the  parties  to  the  original  deed  or 
'**  instrument  and  shall  be  delivered  into  tiie  office  of  the 
"  Supreme  Court  of  New  South  Wales  and  verified  upon 
"  the  oath  of  some  competent  person  that  such  memorial 
"  contains  a  just  and  true  account  of  the  sereral  particulars 
"  therein  set  forth  which  oath  shall  be  made  before  one  of 
"  the  Judges  or  the  Registrar  of  the  ssud  Court/'  I  am 
not  prepared  to  say,  that  if  upon  the  face  of  the  memorial 
there  was  sufl&cient  to  shew  that  it  was  swoni  in  open 
Court,  it  would  not  have  complied  with  tlie  Act,  for  a 
Court  must  necessarily  have  "  one  of  the  Judges  "  present 
But  this  memorial  does  not  do  that.  There  are  merelv 
the  words,  "  By  the  Court,"  without  any  seal  or  signature 
to  verify  them  ;  and  I  see  nothing  upon  the  face  of  the 
memorial  to  indicate  that  it  was  sworn  in  open  Court,  or 
before  a  Judge  or  Registrar.  Therefore,  on  this  point  abo, 
I  think  the  Defendant  is  entitled  to  a  Decree. 


With  regard  to  the  point  as  to  the  Statute  of  Limitat 
I  do  not  think  I  need  pronounce  any  decision.  That  is  m 
question  which  turns  wholly  upon  the  fiicts*  upon  which 
the  evidence  is  so  extremely  doubtful  that,  having  regard  to 
the  decision  which  I  have  arrived  at  upon  the  other  points, 
I  think  it  is  unnecessary  for  me  to  express  any  opinion 
upon  it. 


^ 


Upon  the  other  grounds  which  I  have  mentioned,  the  Bill 
will  be  dismissed ;  and  with  costs. 

Bill  dismissed  J  with  costs. 
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pleadings  and  evidence. 


MANSON    V.  YEO.  v2?^ 

June  4,  6, 12. 

is  case  will  be  found  stated  in  the  report  jr.  and  T. 
ipon  the  demurrer  (ante,  p.  156).     The  ^teMd1«of 

been  overruled,  the  case  now  came  on  to  land  which 

they  farmed 
in  partnership, 
a^eed  on  a 
partition  of 

d  Mr.  J.  W.  Stephen  for  the  Plaintiff. —  the  land  and 

Qutual  mistake  as  to  a  matter  of  fact,  as  dissolution  of 

partnership, 
t  will  relieve  ;  Story's  Eq,  Juris.,  ss.  121  In  settling  the 

Georges  (/) ;   Davis  v.  Morier  {g).      The  g^bstracted 

in    the    case   was   decided    upon    the  ^759,  the 
-,  .      ,  ,     ,         ,  ,     .  .  value  of  the 

le   Court   is    bound    by   that    decision,  portion  of  the 

(k).     The  lien  which  exists  in  this  case  Ijjidtaken hy 

^  T.y  from 

irisdiction  to  entertain  the  suit ;   Withes  £1,414 10*., 

of  the  land 
taken  hy  M,, 
iew  that  the  land  was  partnership  property,  assumed  that  the 
leas  the  balance  payahle  hy  M,  to  F.  Afterwards  Y,  purchased 
£461  and  the  difference  hetween  this  amount  and  the  £655  10«. 
Y.  Three  years  later  M.  discovered  the  mistake,  and  filed  a 
en  for  the  money  lost  to  him  in  ^he  adjustment:  or,  in  the 
leave  to  rescind  his  purchase ;  and  in  that  case  offering,  upon 
te  from  Y,,  to  pay  any  halance  that  would  thereupon  he  really 

»8e  there  was  something  more  than  a  mere  money  demand,  and 
which  let  in  the  jurisdiction  of  equity,  a  principal  one  was  the 
in  cases  not  absolutely  of  purchase,  hut  nearer  to  cases  of  exchange, 
ly  exist ;  that  where  on  a  computation  of  values  each  party  has  to 
!r,  there  may  he  a  douhle  lien ;  and  that  where  on  adjustment  of 
as  overpaid  the  other,  there  is  an  equitable  duty  to  pay  it  back, 
lien  till  it  is  satisfied. 

smative,  that  Jf.  have  repaid  to  him  by  F.  the  sum  lost  to  him  in 
iiat  Y.  have  liberty  to  rescind  his  purchase,  in  which  case  Jf.  would 
rence  between  the  sum  he  lost  on  the  adjustment^  and  the  price 
ad  he  sold  to  F. 

I  case  was  so  nearly  like  an  action  at  law  to  try  a  right,  that  the 
result. 


.  k  S.,  454. 
.,803. 
nv.,  53. 


(J)  3  Drew,  396. 

(k)  1  W.  &  T.,  L.  C,  243. 
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Mr.  Bunny  and  Mr.  T.  A'Beckett  for  the  Defeiidant.-'Tbe 
case,  as  made  by  the  Bill,  is  a  simple  one  of  overpajTnent, 
and  the  Plaintiffs  remedy,  if  any,  is  at  law ;  Marriott  e. 
Hampton  (/).  The  doctrine  of  lien,  as  estaLlished  by 
Mackreih  v,  Symona,  is  not  in  any  way  involved  here.  That 
only  applies  where  the  debt  is  in  respect  of  the  hind  upon 
which  the  lien  is  claimed,  and  not  to  a  case  like  thiB  whene 
land  is  taken  in  accord  and  satisfaction  for  a  past  debt 
[Chapman J  J. — You  say  that  a  lien  is  only  inti dental  to  the 
relation  of  vendor  and  vendee.]  Yes.  The  debt  must  be 
created  by  the  transaction  in  which  the  knd,  over  which 
the  lien  is  said  to  extend,  is  conveyed ;  tljere  cannot  l^e  f 
lien  for  a  debt  which  is  not  created  by  the  conveyancef  oi 
the  land.  It  does  not  appear  that  in  this  transact  ion  tbe^ 
parties  dealt  with  each  other  as  partners  i  and,  althougt 
partners,  they  might  deal  with  each  othei^  othen^Hse  thai 
as  partners  ;  Knight  v.  Majoribanks  (m),  Bu&sell  v.  AuMwick  {n] 
Maddeford  v.  Austwick  (o).  Here  there  is  no  mi  p  bike,  eithe 
of  law  or  of  fact.  [Chapman^  J. — It  has  always  been  consi 
dered  in  Courts  of  Law  and  in  Equity  tliat  a  mistake  b 
reckoning  or  computation  is  a  mistake  in  fsiL^t.  In  K€ll^ 
V.  Solari  (p)  there  is  an  express  dictum  of  Lord  Abinger  t 
that  effect.]  There  has  been  no  miscalculatJun  here 
There  is  no  mistake  of  fact  here  which  will  entitle  ih 
Plaintiff  to  relief;  Okill  v,  Wkittaker  [q]^  Barrmr  % 
Barrow  (r).  The  parties  here  cannot  be  pluced  in  sUxt 
quOy  and  this  Court  will  not  interfere  unless  that  can  b 
done  ;  Macalpine  v.  Smith  (s),  Story'' s  Eq,  Juris. ^  s.  115. 


r 


\ 


Mr.  Abraham  in  reply. 


(0  2  Smith's  L.  C,  327. 
(m)  11  Beav.,  322. 
(»)  1  Sim.,  62. 
(o)  Jft.,  89. 


(g)  2  Pli..  338. 
(r)  18  Beav.,  529, 
(«)  1  B&U  &  B.,  293. 
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Mb.  Justice  Chapman  : — 

In  this  case  I  think  that  there  cannot  be  the  slightest 
doubt  that  there  was  ample  ground  for  the  conclusion  at 
vhich  the  Chief  Justice  arrived,  when  the  demurrer  was 
aigaed.  There  is  no  doubt  that  there  is  a  great  number 
of  cases  in  which  it  has  been  decided  that  a  mistake  in 
eomputation  is  such  a  mistake  as  will  form  the  ground  of 
an  action  at  law;  and  where  the  case  rests  simply  on  a 
mere  money  demand,  there  an  action  at  law  is  the  proper 
remedy.  But  it  seems  to  me  that  this  case  is  something 
mare  than  a  mere  money  demand.  There  are  other 
matters  connected  with  it  which  I  think  let  in  the  jurisdic- 
tion of  a  Court  of  Equity.  I  think  the  principal  circum- 
stance which  gives  jurisdiction  here  is  the  question  of  lien, 
and  the  case  of  Withes  v.  Lee  seems  to  be  decisive  on  the 
point  Where  land  has  been  sold,  and  the  relation  of 
▼endor  and  purchaser  established,  not  only  has  the  vendor 
alien  for  the  unpaid  purchase  money,  but  the  vendee  has 
tko  a  lien  for  his  deposit.  In  fact  there  is  a  mutuality  of 
Ben,  where  the  relation  of  vendor  and  purchaser  has  arisen. 
I  apprehend,  therefore,  in  cases  which  are  not  absolutely 
cases  of  purchase,  but  which  come  nearer  to  cases  of 
exchange,  the  same  mutuality  of  lien  will  exist.  That 
being  the  case,  I  can  see  no  distinction — to  adopt  the 
Unguage  of  the  Chief  Justice — between  unpaid  purchase 
money  and  overpaid  purchase  money,  especially  in  a  case 
of  partition  or  exchange,  where,  upon  a  computation  of 
^ue,  one  is  found  to  have  to  pay  one  sum  of  money  and 
the  other  to  pay  another  simi  of  money.  In  that  case 
there  is  a  double  lien ;  and  if  that  be  adjusted  by  a  balance, 
and  in  settling  that  balance  there  is  an  overpayment,  I 
think  there  is  an  equitable  duty  to  pay  it  back  again, 
which  keeps  alive  the  lien  until  it  is  satisfied ;  and  that  I 
think  is  sufficient  to  let  in  the  jurisdiction  of  a  Court  of 
Equity,  without  going  into  the  other  grounds  mentioned 
by  His  Honor. 


1862. 


Jitdgmewt, 
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Then  I  come  to  the  merits  of  the  case  ;  and  even  if  f 
had  nothing  else  to  go  upon  but  the  first  agreement  of  ti 
parties,  I  think  no  one,  be  he  judge,  lawyer,  or  ma 
accountant,  who  understood  language  in  its  ordimiry  mm 
ing,  and  could  add  a  few  figures  together,  could  come  i 
any  other  conclusion  than  that  what  the  parties  meant  m 
this : — that  they  agreed  to  divide  the  land,  and  in  order  i 
ascertain  what  one  should  pay  to  the  other,  they  agreed 
take  the  cultivated  land  at  £15  per  acre,  and  the  uncull 
vated  land  at  £6  per  acre.  There  has  been  a  good  deal 
evidence  taken  as  to  whether  that  was  the  actual  value 
the  time.  All  the  evidence  seems  to  shew  that  it  wus  ne 
about  the  value,  and  where  parties  agree  at  near  abo 
the  value.  Courts  of  Equity  will  not  enquire  whether  t] 
valuation  was  very  precise  or  not.  There  is  here  i 
suggestion  even  that  there  has  been  any  undue  influeiM 
or  any  imposition  of  any  kind,  by  the  one  partner  on  i 
other ;  and  I  take  it,  therefore,  that  it  was  their  meanij 
at  the  time  that  £15  per  acre  should  be  taken  as  the  val 
of  the  cultivated  land,  and  £6  per  acre  as  the  value  of  t 
uncultivated  land.  Then  absolutely  the  only  thing  to 
done  was  the  measuring  of  the  two  classes  of  land,  and  t 
computation  of  the  amount ;  and  the  difficulty  these  parti 
have  got  into  can  only  arise  from  the  circumstance  ih 
they  have  simply  taken  the  value  of  the  Luid  which  i» 
of  the  least  value,  and  deducted  it  from  the  value  of  t 
land  which  was  of  the  most  value,  and  tlien  tliey  ha 
left  out  of  consideration  altogether  the  ^uei  that  the  lai 
was  partnership  property,  and  have  treated  it  as  a  me 
exchange  between  independent  owners. 


iilil 


If  that  which  I  have  stated  be  the  true  interpretation 
the  agreement,  the  adjustment  could  be  effected  in  ti 
manner : — Ascertain  what  sum  Manson  had  to  pay  for  1 
quantity  of  land  at  £15  and  £6  per  acre.  We  find  that 
£1,114  10«.     Then  he  had  to  pay  £300  for  the  improi 
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ments,  making  £1,414  10«.  Yeo  had  to  pay  £759  for  his 
portion  of  land.  The  two  sums  together  amount  to 
£2,173  10«.  One  mode  of  completing  the  transaction 
would  have  been  for  Manson  to  have  brought  in  his 
£1,414  10«.,  and  Teo  to  have  brought  in  his  £759,  and  to 
have  put  them  into  a  heap  and  divided  them  equally ;  each 
would  then  have  got  £1,086  15«.  But  what  does  that 
amount  to  ?  Simply  that  Manson  would  have  got  £327  15*. 
less  than  he  put  to  the  common  stock,  and  Teo  w^ould  have 
got  the  same  sum  more  than  he  put  in.  Thus,  there  is  an 
ebsj  mode  of  conducting  it  without  requiring  the  use  of 
so  large  a  sum  of  money.  The  thing  is  clearly  capable 
of  being  adjusted  by  one  man  paying  over  to  the  other 
£327  155. 


1862. 


Judgment. 


But  has  anything  occurred  since  to  disturb  that  very 
dpaer  and  obvious  principle  of  adjustment?  I  think  not. 
This  is  a  mere  matter  of  computation.  Any  part  of  the 
eridence  which  contradicts  the  written  agreement  is  not 
nidence  at  all ;  and  reading  that  agreement  in  its  plain 
sense,  I  can  arrive  at  no  other  result  than  that  the  proper 
som  to  be  paid  by  Manson  to  Teo  was  £327  15«.,  and  that 
a  different  sum  or  a  different  value,  whether  in  land 
or  money,  having  been  paid  over  by  Manson  to  Teo, 
that  was  paid  imder  a  mistake  of  computation  which 
arose  from  leaving  out  of  view  the  element  that  this 
was  partnership  property.  I  think,  therefore,  that  there 
must  be  a  Decree  for  the  Plaintiff  for  the  difference, 
which  will  be  £327  15s.  exactly.  I  think,  however,  that 
the  Decree  should  be  in  the  alternative  in  the  terms  of  the 
Plain  tiffs  offer  by  his  BiU,  giving  the  Defendant  the  option 
either  of  repaying  to  the  Plaintiff  the  £327  I65.  or  of 
rescinding  the  agreement  for  the  sale  of  Portion  28,  in 
which  latter  case,  the  Plaintiff  will  have  to  pay  to  the 
Defendant  the  balance  between  £327  15ff.  and  the  amount 
of  the  purchase-money  of  Lot  28. 
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This  case  was  again  spoken  to  upon  the  question  at 
costs. 

Mr.  Bunny, — This  being  a  case  of  mutual  mistake,  the 
Defendant  ought  not  to  be  called  upon  to  pay  costs.  The 
Plaintiff,  also,  has  slept  upon  his  rights  for  three  years, 
and  it  is  admitted  that  there  was  no  fraud. 

Mr.  J.  W.  Stephen. — ^It  is  in  most  cases  a  hardship  if 
costs  do  not  follow  the  event,  and  especially  so  in  a  cs^t  of 
money  paid  by  mistake.  The  Defendant  was  applied  to 
to  repay  the  money,  and  refused  to  do  sti,  and  thereby 
rendered  the  suit  necessary.  He  therefore  ought  to  pay 
the  costs. 

Mr.  Justice  Chapman.  —  No  doubt  the  Court  has  i 
discretion  as  to  costs ;  but  it  is  very  obvious  tliat  of  late 
years  Courts  of  Equity  haye  been  growmg  more  and  mare 
disposed  to  follow  the  analogy  of  the  Common  Law  Courti 
in  dealing  with  costs.  Where  there  are  a  great  number  of 
parties  with  different  interests,  a  distribution  of  co^ts  must 
often  be  necessary;  but  here  the  whole  case  is  only  between 
two  parties,  and  very  nearly  analagous  to  an  action  at  k^f- 
I  do  not  see  what  there  is  here  to  justify  me  in  any  way 
in  exercising  what  is  called  the  discretion  of  tlie  Court  as 
to  costs.  This  Court,  I  believe,  in  a  simple  question  of 
equitable  right  between  one  Plaintiff  and  one  Defenilaut, 
invariably  follows  the  practice  of  the  Comiii^ni  Law  Courts. 
This  case  is  so  nearly  like  an  action  at  law  to  try  a  nghc, 
that  I  think  the  costs  must  follow  the  result. 


jf 
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ROSE  V.  MONAHAN.  v22^ 

June  4. 
1  HIS  was  a  Suit  instituted  bj  one  Dalian  as  next  £nend  A  sait  on 
of  the  Plaintiff,  a  youth  aged  nineteen,  for  the  adminis-  J^ft^^I^ig 
tndon  of  the  estate  of  his  deceased  father,  the  Defendant  against  bis 
being  the  step-father  of  the  Plaintiff.  J^ST' 

waste  of  the 
__  estate,  was 

The  Defendant  now,  before  answer,  moved  that  Dalton  brought  by  a 

might  be  restrained  from  further  prosecuting  the  Suit  and  J^"^,*^^ 

that  the  Bill  might  be  dismissed  with  costs  to  ^be  paid  b^  tbe  infant  and 

lum;  or  that  it  might  be  referred  to  the  Master  to  enquire  TiJe  Viator 

whether  it  would  be  for  the  benefit  of  the  infant  Plaintiff  wbo  filed  the 

Bill  was  also  a 
that  tbe  suit  should'  be  prosecuted,  and,  if  the  Master  stranger  to 

ihould  so  find,  then  that  he  might  appoint  some  other  J^^®^"*"** 

next  friend  to  have  the  conduct  of  the  suit  in  the  place  of      On  motion 

^*"^  ,  Defendant 

before  answer 
— ,  to  dismiss  tbe 

The  affidavit  of  the  Defendant  stated  that  DalUm  and  Bill  with  costs 

bSohcitor  by  whom  the  Bill  was  filed  were  unknown  to  JT  ^^f^}^  *p 
. .  "^  tbe  Master  to 

uo  (the  Defendant),  to  his  wife,  to  the  Plaintiff,  or  to  any  enquire 

«ittr  member  of  the  &milj ;  that  no  application  was  made  JJo^^  be* 

to  him  or  to  his  wife  before  the  suit  was  instituted ;  that  beneficial  to 

tt>  member  of  the  Plaintiff's  family  sanctioned  the  suit ;  prosecute  the 

that  he  (the  Defendant)  believed  that  the  suit  was  entirely  «^j* '  m^[^** 

set  on  foot  by  the  Solicitor  whose  name  appeared  on  the  should  find  the 

Bin,  and  that  it  was  at  his  request  that  Dalton  consented  ^J^thw  "*^ 

to  act  as  next  friend ;  and  further  believed  that  Dalton  was  person  might 

■    ,  .  1       .  m<.       have  the 

i  person  of  no  means  and  m  needy  circumstances.    The  conduct  of  it: 

Defendant's  wife,  being  the  mother  of  the  infant  Plaintiff,  ,^  ?^?(**'*\ 
°  that  there  be 

tt^  in  her  affidavit  that  she  was  totally  unacquainted  a  reference  in 
»ith  either  Dalton  or  the  Solicitor  on  the  record,  and  that  ^^ed.'with 
the  Pbuntiff  was  between  eighteen  and  nineteen  years  of  liberty  for  the 
•ge.    There  was  also  an  affidavit  made  by  the  Plaintiff  port  specially, 
iunseli^  in  which  he  stated  that  he  was  unacquainted  with 
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either  Dalton  or  the  Solicitor,  and  he  believed  they  wer 
also  strangers  to  his  (the  Plaintiff's)  fimiily :  that  n 
application  was  made  to  him  by  -any  jt€»Tsun  ushateT* 
before  instituting  the  suit ;  that  the  suit  \vas  indiituU 
against  his  wish;  and  that  he  was  perfectly  satisfied  wil 
the  management  of  his  property  by  the  Defendfliit,  &r 
anxious  that  his  estate  should  be  saved  the  exi>ens€  of  i 
Equity  suit. 


The  affidavits  filed  on  behalf  of  the  Philntiff  stated  i\ 
the  Defendant  had  demised  and  otherwise   dealt  wi 
certain  of  the  Plaintiff's  property  as  his  own,  and  that 
was  in  fact  wasting  the  property  of  the  infant. 

Argument.  Mr.  Moore,  in  siipport  of  the  motion,  cited  Nalder 

Hawkins  {t),  Sale  v.  Sale  (r),  Starten  v.  Bartholomew  (w),  ■ 
Richardson  v.  Miller  (x). 


Mr.  Billing,  for  the  Plaintiff,  contra, — The  applicati 
for  a  reference  to  the  Master  should  not  be  made  m. 
after  answer.  St.  John  v.  Beshorough  (y).  Here  the  Def 
dant  has  obtained  time  to  answer.  In  Starten  u.  Earth 
mew  there  were  two  suits  instituted,  and  tlie  question  i 
which  would  be  most  for  the  benefit  of  the  inlant,  1 
next  friend  here  admits  that  he  is  not  acquainted  m 
the  Plaintiff,  but  says  that  the  Defendimt  is  wast 
the  Plaintiff's  property.  [Chapman,  J.— Xa  doubt 
Courts  have  entertained  suits  where  the  next  friend  1 
been  a  mere  volunteer,  but  it  is  far  prefernhle  that  th 
should  be  some  relation  of  intimacy  or  knowledge  betwi 
the  next  friend  and  the  infant.]  The  Court  will 
remove  the  next  friend  of  an  infant,  or  stay  proceedingi 
the  suit,  merely  on  the  ground  of  the  po\ertT  of  the  n 
friend.     Davenport  v.  Davenport  (z). 


(0  2  M.  &  K.,  243. 
(t>)  1  Beav.,  586. 
(w)  6  Beav.,  143. 


(*)  1  Sim.,  133, 
(y)  1  Uogan,  41. 
(z)  1  S.  &  S.,  101. 
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Mr.  Moore^  in  reply. — The  question  is,  whether  the 
Defendant  shall  be  called  upon  to  answer  the  Bill  at  all. 
This  suit  ought  not  to  be  allowed  to  proceed  at  all  under 
the  circumstances ;  or  if  it  proceed,  there  should  be  a 
reference  to  the  Master  to  enquire  whether  this  next  friend 
is  a  proper  person  to  carry  it  on. 
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Me.  JusncK  Chapman  : — 

I  think  I  ought  not  to  dismiss  this  Bill  at  once  without 
a  reference  to  the  Master ;  for  I  cannot  help  saying  that  I 
think  there  appears  primd  facie  ground  for  a  suit  by  some- 
body. But  seeing  that  Daltan  is  an  utter  stranger  to  the 
Ffauntiff,  and  a  mere  volunteer,  and  that  it  does  not 
appear  that  he  is  a  man  of  substance,  I  think  there  should 
he  a  reference  to  the  Master  in  the  terms  in  which  it 
is  asked  for,  with  libefty  to  him  to  report  special  f&cts. 
H  the  Defendant  is  anxious  to  satisfy  the  Master  that  no 
nit  is  necessary,  I  think  it  will  require  somewhat  stronger 
«ffidenee  than  has  been  brought  before  me,  of  what  has 
heen  done  with  the  property  since  the  death  of  the  Plaintiff's 
kihar. 


Jmd^fmeni, 


p2 
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HART  r.  BELINFANTE. 


The  Flainti£Fii, 
members  of  a 
firm  of  H,  4* 


Ti 


HE    Plaintiffs    and    the    Defendant    were    forme rb 
partners  in  the  firm  of  Solomon  Belinfante  4'  Co.,  merchants 


with  the  England  under  the  style  of  Hart  4r  Co.,  ajid  the  Defendan 

Defendant  ^.  carrying  on  the  business  of  the  firm  of  Solojnon  BeUnf un\ 

S.B.fCo,,  ^  Co,  in  this  Colony.     The  partnership  determined  b 

Md\he  "^^  effluxion  of  time  on  the  1st  August  1861.     The  Pkintifl 

Melbourne  sent  fi-om  England  to  this  Colony  an  agent,  authorised  b 

expi^Tby^  power  of  attorney  to  act  in  their  behalf  in  winding  up  ih 

effluxion  of        partnership  affairs  between  themselves  and  the  Defetidim 

time  on  Ist 

Aug.  1861         This  gentleman  arrived  in  Melbourne  on  Uie  lath  Septen 

On  th^l2th  ]^gj.  iggi^  ^n^j  immediately  applied  to  the  Defendant  ft 

required  by  an  account   of  the   partnership  transactions,  which   tl 

his  ^S!^*e^to  Pefendant  refused  to  furnish  to  him.     Between  the  16t 

account  with  and  23rd  September  the  Defendant  drew  from  the  bankei 

refused.  ^^  ^^^  ^^^  fi^n  of  Solomon  Belinfante  ^  Co.,  by  cliequ< 

Between  the      drawn  in  the  name  of  the  firm,  a  sum  of  i?l,177  6s.,  whic 

16th  and  23rd 

Sep.,  JS.  he  retained  in  his  possession ;  there  being  at  the  time  n 

the  bankers  of  ^®^^  whatever  due  by  the  Melbourne  firm  t^  any  perso 

the  firm  except  the  debt  to  the  Plaintiffs  hereafter  mcintkined.    Ti 

retoined  it ;       present  suit  was  shortly  afterwards  instituted,  but  the  bi 

there  being       did  not  state  the  withdrawing  of  these  monies  from  th 

then  not  any  ^ 

creditor  of  the  Bank.     The  third  paragraph  of  the  bill  alleged  that  xh 

thelTaiatifis  Melbourne  firm  was  indebted  to  the  London  firm,  of  whie 
as  members  of   the  Defendant  was  not  a  member,  in  the  sum  of  £10,00 

firm.  *^d   upwards.      The   answer  to   this   paragraph    was  fl 

The 
Plaintifis  filed 

their  bill,  stating  that  at  the  dissolution  of  the  firm  by  effluiiou  of  time*  it  m 
indebted  to  the  liondon  firm  in  £16,000.  Defendant  by  his  an^ww  admitted  Ih 
statement  "  to  be  true  without  taking  into  account  the  losses  sustained  in  the  bmunii 
of  the  firm  by  reason  of  the  wilful  neglect  and  default  of  the  Plaintifls/'  A  K^v^iti 
had  been  appointed.  (^  motion  upon  the  bill  and  answer  and  aflSdaTitf  of  Ihe  *b(j« 
fiicts,  the  Defendant  was  ordered  within  one  week  to  pay  into  Court  to  the  credit  i 
the  cause  the  sum  of  £1,177  6f. 
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follows: — *'  Paragraph  three  is  true  without  taking  into 
"aecoont  the  losses  sustained  in  the  business  of  the 
**  firm  bj  reason  of  the  wilful  neglect  and  default  of  the 
"  Plaintiffs."  A  Eeceiver  having  been  appointed,  he 
applied  to  the  Defendant  for  payment  to  him  of  the  sum  so 
withdrawn  by  the  Defendant  from  the  bankers  of  the  firm, 
bat  to  this  application  he  received  no  reply. 


1862. 


Staiem^ni. 


The  Plaintiffs  now  moved  upon  the  bill  and  answer,  and 
upon  affidavit  of  the  above  facts,  for  an  Order  directing  the 
Defendant  within  one  week  to  pay  into  Court  to  the  credit 
of  the  cause  the  above-mentioned  sum  of  JS1,177  Qa. 


Mr.  J.  W.  Stephen  for  the  motion. — This  application  is 
made  by  analogy  to  the  application  for  liberty  to  the 
Receiver  to  recover  an  outstanding  debt  due  to  the  part- 
nership. This  money  is,  in  fact,  money  due  by  the 
Defendant  to  the  firm  of  Solomon  BeUnfarUd  jr  Co.  These 
loonies  in  the  defendant's  hands  are  partnership  monies, 
sad  the  Court  will  therefore  order  them  to  be  paid  into 
Coort ;  Jervis  v.  White  (a),  Foster  v.  Donald  (ft), — Bichardaon 
i.  The  Bank  of  England  (c).,  is  distinguishable  firom  this 
ose,  because,  in  that  case,  there  was  nothing  to  shew 
tiie  Court  that  a  debt  was  due  from  the  one  partner  to  the 
finn.  Here  there  is  a  legal  debt  due  by  the  Defendant  to 
the  firm ;  for  this  money  was  drawn  from  the  bank  after 
the  term.ination  of  the  partnership,  and  the  Defendant 
admits  by  his  answer  that  there  were  no  debts  of  the  firm 
hr  the  payment  of  which  the  money  was  required.  This 
is  a  case  in  which  the  Eeceiver  would,  upon  an  application 
to  the  Court  for  that  purpose,  be  authorized  to  proceed  at 
Ifw  for  the  recovery  of  the  money,  and  therefore  the  Court 
will  make  a  summary  order  upon  the  Defendant  to  pay 
the  money  into  Court 


Arffumeni. 


(a)  6  Vet.,  788. 
(h)  IJ,  &  W.,  262. 


{e)  4M.&Cr.,  166. 
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ArgwMmL 


Mr.  Abraham,  contra. — The  proper  course  in  this  cfts« 
would  have  heen  for  the  Plaintiff  to  have  amended  his  l>ill, 
stating  the  taking  of  these  monies  from  the  bank  ;  and  then^ 
if  admitted  by  the  Defendant,  to  have  moved  upon  lliat 
admission  for  payment  of  the  money  into  Court,  There 
is  no  case  in  which  any  order  has  been  made  for  pflymeJit 
of  sums  of  money  into  Court  unless  those  sums  have  been 
made  the  subject  of  special  charge  in  the  bill^  and  admission 
by  the  answer.  Jervi8  v.  White  is  an  exception  to  the 
general  rule,  and  in  that  case  there  was  gross  fraud.  In 
Foster  v.  Donald,  the  order  was  made  upon  an  admission  in 
the  answer  which  must  have  been  upon  a  point  raised  in 
the  Bill.  Richardson  v.  The  Bank  of  England  shews  clearlj 
that  where  the  money  is  an  item  in  account,  the  Conrl 
will  not  order  it  to  be  paid  into  Court.  In  this  case  th« 
Plaintiff  might  have  asked  by  his  bill  that  the  Defeodanl 
might  at  once  be  ordered  to  pay  into  Court  any  sum  hi 
had  in  his  hands,  and  then  the  Order  for  a  receiver  could 
have  been  drawn  up  with  that  special  dirt-ction,  but  hen 
there  is  nothing  in  the  pleadings  upon  which  the  Orde] 
now  asked  for  can  be  made. 


Mr.  J,  W.  Stephen  in  reply. 


Cur.  adv.  rmU 


r-- 


Juns  19, 
Judgment.      Mr.  Justice  Chapman  : — 

This  is  a  motion  for  an  order  on  the  defendant  to  brin| 
into  court  a  sum  of  J21,177  6«.,  under  circumstances  U 
which  I  shall  hereafter  more  particularly  refer.  Th^ 
motion  is  made  in  the  cause  now  pending,  for  takinicr  ai 
account  of  the  partnership  dealings  between  the  plain tii 
and  the  defendant,  who  lately  carried  on  tho  business  o 
merchants  in  Melbourne,  under  the  fiim  of  JSolomm 
Belinfante  and  Co, 


^ 
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In  suits  between  partners  for  an  account  of  the  partner-  1862.* 

ship  dealings,  Goarts  of  Equity,  so  long  as  the  accounts 
remain  open,  are  very  reluctant  to  order  money  to  be 

brought  into  court ;  and  very  properly  so,  because  such  an         

order  may  to  some  extent  prejudge  the  merits.  Thus,  «<V*»** 
ilthough  a  defendant's  answer  may  show  clearly  that  he 
has  money  in  his  hands ;  nay,  even  although  he  admits  a 
debt,  he  will  not  be  compelled  to  bring  the  amount  into 
ooort  if  he  affirm  that  on  taking  the  accounts  there  will  be 
I  balance  in  his  favour.  A  fortiori^  he  will  not  be  so  com- 
pelled if  there  be  no  such  admission  of  debt.  This  general 
tiew  may  be  collected  from  the  case  of  Richardson  v.  The 
iM  ofEnglandy  and  the  cases  therein  cited.  But  there 
are,  no  doubt,  exceptions  to  this  general  rule.  Where 
there  is  an  admission  that  money  has  come  into  the 
defendant's  hands,  or  where  facts  are  disclosed  by  the 
answer  from  which  it  may  be  inferred  that  Ijie  defendant 
has  received  money,  so  as  to  constitute  a  debt,  and  it  is 
not  insisted  that,  on  taking  the  accounts,  the  balance  on 
the  whole  will  be  in  his  favour,  as  in  Costeker  v.  Horrox,  (d), 
s&d  Toultnin  v.  Copdand  (e)j  and  especially  where  the 
aoney  has  been  received  improperly,  or  in  violation  of 
good  faith,  as  in  Foster  v.  Donald,  the  Court  will  make  the 
Order. 

The  question  then  is,  whether  this  case  comes  within 
the  general  rule  or  the  exception?  The  partnership 
between  the  plaintiffs  and  the  defendant  terminated  by 
^nxion  of  time  on  the  1st  of  August,  1861.  An  acount 
VIS  made  up  some  time  before,  showing  a  deficiency  of 
^17,519,  which  was  subsequently  reduced  to  Jei6,000,  of 
which  the  defendant  is  liable  to  contribute  one  half.  In 
his  answer,  the  defendant  attributes  a  great  part  of  this 
k»s  to  the  misconduct  of  the  plaintiffs,  but  he  does  not 
Affirm  or  insist  that  on  the  final  taking  of  the  accounts 

(i)  3T.&CoD,53a  i9)Ib.,e26. 
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he  will  not  be  a  debtor.  On  the  12th  September,  oe 
agent  of  the  Plaintiffs  arrived  in  Mel  bourn e^  having  i 
power  of  attorney  from  them,  and  he  immediatelj  pnl 
himself  in  communication  with  the  defencknt.  Perhaps 
as  alleged  by  the  Defendant,  he  asked  too  much ;  but,  a 
all  events,  as  the  representative  of  the  Plain tifls,  he  ym 
entitled  to  inspection  of,  and  access  to,  the  books  am 
papers;  and,  above  all,  the  assets  should  have  remained 
intact,  subject  to  the  final  state  of  the  accounts*  Be  twee] 
the  16th  and  23rd  September — ^many  weeks  after  th 
partnership  had  come  to  an  end — the  DefcnflaDt  drew  frat 
the  banking  account  of  the  firm  several  sums  of  moue] 
amounting  in  the  whole  to  £1,177.  This,  I  think,  eoi 
sidering  the  previously  ascertained  state  of  tlie  account 
was  a  violation  of  good  faith. 

It  is  objected,  on  behalf  of  the  Defendnnt,  that  tl 
acquisition  oi  the  above  sum  is  not  specifieidly  charged  i 
the  bill,  and  is,  consequently,  not  specifically  admitted  I 
the  answer.  But  I  think  it  does  really  appear*  from  fac 
disclosed  by  the  defendant  himself.  In  Toidmin  v.  Copelan 
it  appears  that  the  Court  had  to  draw  an  inference.  Wh 
is  admitted  is  the  balance  of  £8,000,  and  on  producing  tl 
books  and  vouchers  referred  to  in  the  tliirteenth  paragrap 
of  the  answer,  the  drafts  from  the  bank  were  disclosed. 
do  not  find  that  a  specific  charge  and  admission  is  an; 
wlj^re  held  to  be  necessary.  Jervis  t).  White  is  an  authorii 
the  other  way,  and  here  the  evidence  of  the  receipt  of  tl 
amount  from  the  bank  is  furnished  by  the  defendaj 
himself.  Whilst,  therefore,  I  desire  to  be  understood  i 
recognizing  the  general  principle,  as  urged  by  the  learn* 
counsel  for  the  defendant — ^whilst  I  feel  that  great  cautio 
should  be  at  all  times  exercised  in  ordering  a  partner  \ 
bring  money  into  Court  before  the  accounts  are  taken  ee 
closed,  I  think  that  this  case  falls  completely  within  tl 
exception,  and  is,  indeed,  even  stronger  in  favour  of  tt 
Order  than  any  one  of  the  three  cases  to  which  I  hai 
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referred.    The  money  was  drawn  out  after  the  partnership         i862. 

had  terminated,  in  the  face  of  a  large  balance  against  the 

defendant,  which  he  does  not  insist  in  his  answer  will, 

when  the  acco\mts  come  to  be  taken,  be  converted  into  a 

balance  in  his  favour,  though  he  does  allege  certain  facts      Jw*"***- 

which  may  reduce  the  balance  against  him.     In  Taulmin  v. 

Copeland,  there  was  something  of  the  same  kind,  namely* 

an  aUegation  that  there  were  large  outstanding  debts  for 

which  the  defendant  was  still  liable;  but  this  was  not 

allowed  to  defeat  the  order.    In  Jervts  v.  White^  the  order 

was  made  even  before  answer ;  but  there  was  an  affidavit 

of  the  defendant  on  which  the  Court  '  fastened,'  as  the 

Lord  Chancellor  expressed  it.      Even  in  that  affidavit, 

however,  there  vras  not  a  distinct  admission.     Here,   I 

think,  we  want  no  affidavit  on  which  to  fasten,  as  the 

eridence  is  furnished  by  the  defendant  himself.     I  shall 

therefore  make  the  Order  as  asked.    The  Plaintiffs'  costs 

will  be  costs  in  the  caus^. 

MotUm  granted. 
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The  Defendant  Keens  by  his  answer  averred  that  the 
consideration  of  jeSOO  was  paid  by  him  to  Mrs,  Stomg 
immediately  before  the  execution  of  the  conveyance — ^^luO 
by  his  cheque,  dated  the  30th  May  1861,  and  the  baknco 
by  two  bills,  each  for  i6200,  dated  the  same  day,  accepted 
by  him,  and  payable  at  twelve  and  eighteen  months  after 
date  respectively :  that  Stones  was  perfectly  solvent  at  the 
time  when  the  settlement  was  executed  by  hira,  and  in 
fact  was  not  indebted  at  the  time;  and  he  denied  that 
the  settlement  was  executed  by  Stones  with  the  intent  of 
hindering  and  defrauding  his  creditors,  or  except  thai  the 
same  was  executed  previous  to  any  action  being  commeoced 
by  M^Kendrick,  that  the  same  was  executed  with  the  intent 
of  defeating  and  delaying  M^Kendrick  in  the  recovery  of 
any  amount  for  which  he  might  obtain  a  verdict  agamst 
Stones,  instructions  having,  as  the  Defendant  alleged,  been 
given  for  the  preparation  of  such  settlement  eoi^^'  time 
previous  to  the  happening  of  such  injury.  He  faTthei 
denied  that  at  the  time  of  his  purchase,  and  at  the  time  of 
the  execution  of  the  conveyance  to  him,  he  had  either 
actual  or  constructive  notice  of  the  circumstances  attending 
the  execution  of  the  settlement  and  that  the  same  wa3 
fraudulent  and  void  ;  but  admitted  that  at  the  time  of  h'n 
purchase  he  knew  that  the  estate  of  Stones  was  under 
sequestration,  and  that  the  settlement  had  been  questioned 
in  the  Insolvent  Court  by  the  Counsel  of  tlie  Official 
Assignee. 

The  answer  of  the  Trustees  followed  precisely  that  oi 
the  Defendant  Keens.  The  insolvent  Stones  and  his  wife 
left  the  suit  undefended. 


At  the  taking  of  evidence  before  his  Honor  Mr.  Justice 
Molesworth,  M^Kendrick  having  proved  the  injiu-y  to  him 
by  the  bite  of  the  dog,  Dr.  Bamsdale  was  called  for  the 
Plaintiff,  and  gave  evidence  as  follows : — "  I  am  a  surgeon. 
"  I  attended  M^Kendrick  for  an  injury  from  the  bite  of  * 
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«  dog.  1  know  Keena.  I  conversed  with  him ;  this  was 
"without  prejudice."  Mr.  Abraham,  for  the  Defendant 
Keens,  then  objected  to  the  particulars  of  this  conversation 
being  given  in  evidence,  and,  after  some  argument,  His 
Honor  decided  to  admit  the  evidence,  subject  to  objection 
at  the  hearing.  The  following  evidence  was  then  given 
by  the  witness : — '*  This  was  before  the  trial  at  law 
"  M'Kendrick  vertua  Stones.  [Keens  an  behalf  of  Stones 
"  wanted  me  to  negotiate  with  M^Kendrich  to  make  a  compro- 
"  mise  of  damages.  Keens  wanted  to  know  what  the  expenses 
"  wndd  he.'\  Gillow  was  then  present.  At  another  inter- 
"  Tiew  with  Keens,  I  cannot  say  if  before  or  after  the  trial, 
**  [Keens  offered  to  come  to  some  arrangement].  I  do  not 
**  recollect  his  saying  what  the  result  would  be  if  no 
*' arrangement  were  made.  [Keens  said  Stones  would  see 
**  M^Kendrick  d — d  before  something.  I  believe  it  was  before 
'*  ke  would  pay  a  farthing.  It  might  have  been  before  he  would 
"  apologize.  Keens  is  a  patient  of  mine.  Keens  has  stated  to 
**mey  I  cannot  say  when,  that  the  property  was  made  over- 
**  2^  was  before  the  trial.  He  spoke  of  Stones*  property  : 
**  he  said  it  mas  made  over  long  before  the  bite  of  the  dog.]  {/). 


1862. 


Staten^nU. 


The  suit  now  came  on  for  hearing. 


On  the  evidence  being  read; — Mr.  Abraham,  for  the 
Befendant  Keens,  objected  to  the  admissability  of  the 
evidence  given  by  Dr.  Bamsdale  of  the  conversations 
between  him  and  the  Defendant  Keens,  which  the  witness 
had  stated  to  have  been  without  prejudice:  and  cited 
Hoghtan  v.  Hoghton  {g) ;  Jones  v.  Foxall  (A) ;  and  Taylor  on 
Evidence,  Srd  ed.,  p.  648,  and  cases  there  cited. 


Argument. 


Mr.  Bunny,  for  the  Plaintiff,  in  support  of  the  reception 
of  this  evidence. — The  conversation  was  between  Bamsdale 


(/)  Hie  portioofl  of  the  above 
nidence  printed  in  italics  and 
Wween  brackets,  were  itrack  out 
bj  His  Honor  Mr.  Justice  Chap- 


man on  the  hearing  of  the  cause. 
Infra  page  207. 

(^)  15  Beav.,  321. 

{h)  lb.,  888. 
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as  representing  IPKendrick,  and  Keens  vlb  representing 
Stones,  and  the  expression  "without  prejudice/'  was  a^ 
between  M^Kendrick  and  Stones,  in  relation  to  the  actioi 
at  law  then  pending.  This  expression  cjuinot  be  cstendd 
to  protect  Keens,  as  a  Defendant  in  this  suit,  from  tb 
conversation  being  disclosed. 

Mr.  Justice  Chapman. — I  think  this  evidence  must  b 
excluded.  It  is  generally  an  expedient  win  eh  a  keei 
sighted  attorney  adopts,  when  he  wishes  t*>  protect  himsel 
and  his  client,  to  guard  himself  before  he  utters  bb) 
thing  that  may  at  all  be  used  as  an  admission  agmn* 
him,  by  saying — "This  is  without  prejudice."  But 
think  Hoghton  v,  Hoghton  goes  beyond  that  i  and  that  ac 
party  whatever  who  has  a  conversation  with  any  otlie 
party  upon  any  matter,  which  he  fears  may  be  brougl 
into  Court,  has  the  privilege  of  saying — '•  Any  coinmun 
cation  I  make  to  you  must  be  without  prejudice,"  m 
then,  when  the  witness  comes  into  the  bos,  that  eviden* 
is  excluded.  Keens  when  he  had  this  conversation  wi( 
Dr.  Bamsdale,  must  have  known  very  well  that  he  wi 
mixed  up  in  some  way  in  the  transaction,  and  it  was  d< 
to  guard  Stones,  but  himself,  that  he  used  the  expres^io 
"  without  prejudice."  Without  prejudice  to  whom  ?  1 
himself.  In  relation  to  something  arising  out  of  thi 
very  matter  he  is  now  brought  into  Court,  although  1 
may  not  have  contemplated  it  at  the  time.  The  witne 
is  put  into  the  box,  and  that  very  conversation  is  sougl 
to  be  established  against  Keens,  and  possibly  also  again 
Stones.  Possibly  the  witness  may  be  a  friendly  perse 
towards  Keens.  He  may  have  thought — "  T  h  is  con  versatic 
"  was  commimicated  to  m6  by  Keens  witliout  prejudia 
"  it  is  my  duty  to  inform  the  Court  that  Lt  was  withai 
"  prejudice."  He  does  so,  and  I  think  tlie  eonversatif 
ought  to  be  excluded  upon  the  rule  laid  down  in  JToghti 
V.  Hoghton,  which  clearly  extends  the  rule  beyond  the  ca 
of  attorney  and  client. 
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en  struck  out  portions  of  Dr<  Barnsdalis 
>re  mantioiied — ante,  p.  205,  note  / 

i  Mr.  WM,  for  tlie  Plaintiff,— This  settle- 
Dtly  intended  to  deleat  M^Kendrick's  claim, 
I  the  13  Eliz.^  Cap*  v.  M^Kmdrkk's  right 
d  at  the  time  of  the  injury,  although  the 
i  perfected  until  the  jud^nnent;  so  that, 
M^Kendnck  may  be  said  to  have  been  a 
time  of  the  execution  of  the  settlement* 
ecessary ;  for  if  the  settlement  was  executed 
^o  defeat  subsequent  creditors,  that  is  suffi- 
:  within  the  statute ;  CressweU  v.  Cokei  (j), 
em  (ir),  Stileman  v.  Ashdown  (l)^  Townahend 

Bhnkinaopp  ti,  BUnkmsopp  (n),  Barling  r. 

Wood  V,  Dixie  (pi  it  was  held  that  a  sale 
leraiion,  made  with  intent  to  defeat  the 
ton  of  a  judgment  creditor,  was  not  yold ; 
Judge  in  that  ease  was  admitted  to  be  right 
e  jury  that  if  there  was  no  real  payment, 
:tion  wa3  colourable^  the  alienation  would 
jitent  of  the  settlor  in  executing  the  aeltle- 
it^rion  by  which  the  Court  will  judge  of 
^tberwi^e  ;  I^^unn  v,  Wihrmre  (q)j  Ekhards&n 
'),  Thompson  V,  Webster  (s).  Here  Stones 
property  he  had,  and  denuded  himself  of 
ich  is  of  itself  a  badge  of  fraud ;  Partridge 
rf  V.  Soulby  (V),  The  benefit  of  the  S  tatu te 
o  creditors  J  for  the  words  of  the  Statute  are 


8 ;  ft^d.  oa  ttpp.f 

435. 

li  &C,  6  Jut., 


iq)  8  T.  R..  521. 
(r)  Jac,  5&e, 

(*)  28  L.  J.,  Ch.,700i  S.  a* 
Drew.,  e32, 

(<^)  1  Mac  A  a,  364. 
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1862.  <<  creditors  and  others ;"  and  any  person  injuriously  affected 
by  the  settlement  may  seek  to  set  it  aside ;  Fauncefoot'i 
Case  (w),  Leonard  v.  Bacon  (a?),  Turville  v.  Tipper  (y).  The 
Courts  have  always  given  a  liberal  construction  to  tlie 
Argument.  Statute  13  Eliz.,  Cap.  v.  In  Cadogan  v.  Kennett  (£),  Lord 
Mansfield,  speaking  of  the  ISth  &  27th  Eliz,,  says,  ''  These 
"  Statutes  cannot  receive  too  liberal  a  construction,  or  bf> 
*'  too  much  extended  in  suppression  of  fraud." 


This  settlement  is  also  void  under  the  6th  artd  7th 
sections  of  the  local  Insolvent  Act,  5  Vic,  No.  17.  8tm4i 
admits  that  by  the  execution  of  this  settlement  he  rendered 
himself  unable  to  pay  any  damages  M^Kendrich  might 
recover.  Stones  was  at  the  time  of  the  execution  of  the 
settlement  liable  to  M^Kendrich  for  these  damages ;  th« 
judgment  in  the  action  at  Law  not  creating  the  liability 
but  only  fixing  the  amount  of  it,  and  giving  a  means  ol 
enforcing  payment ;  and  therefor^,  by  the  settlement,  Siom^ 
"  rendered  himself  insolvent"  within  the  meaning  of  the 
Act,  inasmuch  as  he  rendered  himself  unable  to  pay  a  theii 
existing  liability.  This  is  the  meaning  attached  by  the 
Courts  to  the  term  "  Insolvency" ;  Biddlecombe  v.  Bond  (<i]i 
Parker  v.  Qossage  (J),  Re  Mxiggeridge^s  Trusts  (c). 

The  Defendant  Keens  claims  as  a  purchaser  for  value 
without  notice  ;  but  to  enable  him  to  rely  upon  that 
defence,  his  plea  to  that  effect  should  be  supported  bj 
affidavit,  which  is  not  the  case  here ;  and  should  stat£  that 
the  money  was  actually  paid,  which  Keens*  answer  does 
not,  but  only  that  bills  of  exchange  had  been  given; 
DanieVs  Chy,  Practice^  668  ;  Ranclffe  v.  Parhyns  (cQ.     Here 


(w)  3  Rep.,  82. 
Ix)  Cro.  Eliz.,  234. 
(y)  Bac.   Abr.,  Tit.  Fraud  C, 
7  ed.,  vol.  iiL,  p.  794, 
(s)  2  Cowp.,  434. 


(a)  4A.&E..  332. 
(6)  2  C,  M.  &  R.,  617. 
(e)  Johns.,  625. 
(d)  6  ]>ow.,  230. 
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lase  for  value  without  notice,  if  supported, 
the  Defendant  Keens,  because  the  settle- 
ether  void  under  the  Statute  of  Elizabeth 
t  Act,  nothing  passed  by  it  to  the  trustees, 
hing  in  them  to  convey  to  Keens.  Hoghton 
rhen  Keens  is  fixed  with  notice  at  the 
ihase.  The  evidence  shews  that  he  was 
Dr.  Bamsdale  on  behalf  of  Stones,  and  his 
bat  at  the  time  of  the  purchase  he  knew 
te  was  sequestrated,  and  that  the  settle- 
[uestioned  in  the  Insolvent  Court.  This 
put  him  upon  enquiry,  and  was  good 
;  Ferrare  v.  Cherry  (/),  Smith  v.  Low  (g), 
I  (h),  Whithread  v.  Jordan  {j\  Penny  v. 
gence  on  the  part  of  Keens  is  sufficient  to 
otice  without  shewing  actual  fraud  ;  West 


hould  thihk  that  Keens  is  protected  as  a 
lue  without  notice,  then  the  Plaintiff  is 
ree  against  the  trustees  for  the  amount  of 
ley  in  their  hands,  and  is  entitled  to  have 
Qpaid  purchase-money  paid  to  him,  and 
e  property  for  the  amount  of  the  unpaid 
and  for  this  purpose  the  Court  will 
as  to  the  amount  of  purchase-money  still 
ih  V.  Russell  (w). 

ind  Mr.  J.  W.  Stephen,  for  the  Defendant 
111  must  be  dismissed  because  fraud  is 
e  Bill  but  has  not  been  proved;  Wilde 
lional  Company  v.  Drew  (o).     Here  there 


,699. 
bL303 


(k)  1  Mac.  &  G.,  150. 

(Q  2  Hare,  249. 
(m)  5DeG.,  M.&G.,547. 

(ft)  1  H.  L.  Gas.,  605. 
(o)  2  Macq.  Sc.  Ap.  Cas,  103 ; 
andcit?  H.  L.  Gas.,  764. 
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1862.  is  no  evidence  of  the  insolvency  of  Stones  at  Uie  tin 
of  the  execution  of  the  settlement.  To  bring  the  c& 
within  the  Insolvency  Act,  the  fact  of  insiolvency  must  1 
proved ;  Janes  v,  Mackenzie  (p).  [Chapnum,  J.— The  woi 
Argument,  "  insolvent"  in  the  6th  section  must  mean  '*  incapable 
paying  his  liabilities."]  The  liability  of  a  party  to  an  actic 
for  damages  does  not  bring  him  within  the  category 
persons  entitled  to  the  benefit  of  the  13th  Eliz  \  Vide  no 
to  this  Statute  in  Chitttfs  Statutes.  Doe  d,  Grimsby 
Ball  (q),  Atwood  v.  Partridge  (r).  In  Barling  v,  Biskopp  tl 
action  was  pending  at  the  time  the  settlement  was  execute 
but  here  the  action  was  not  commenced  till  afterwaw 
Keens  has  paid  his  purchase  money,  and  if  the  Plaint  if 
entitled  to  any  relief  at  all  he  can  only  attack  the  purcha 
money  in  the  hands  of  the  trustees ;  Wood  v.  Dixi€  { 
This  being  a  fraud,  if  at  all,  only  against  M'Kendrick,  t] 
general  creditors  cannot  come  in ;  and  to  enable  M^Kendn 
to  set  aside  the  settlement  under  the  Statute  of  £lizah0^ 
he  must  show  that  he  was  a  creditor  tit  the  time  of  J 
execution ;  Ede  v.  Knowles  (t).  Stone  v.  Van  He^ihuysm  (v 


By  the  Statute  of  Elizabeth  the  settlement  is  only  tq 
as  against  the  party  hindered,  and  he  is  the  proper  par 
to  institute  the  suit,  and  not  the  Official  Assignee.  Her 
M*Kendrick,  as  a  judgment  creditor,  could  not  institute 
suit;  Bott  V,  Smith  (w),  Lister  v.  Turner  (m). 

Upon  the  question  of  notice,  Jones  v^  Smith  (y)  was  cite< 

Mr.  Billingy  for  the  Trustees  of  the  settlement-— TW 
suit  should  have  been  instituted  by  M'Ktudrich,  and  n( 
by  the  Official  Assignee  of  Stones ;   Lister  v.  Turner  (i 


(p)  13Moore,P.C.,l. 

(q)  11M.&W.,631. 

(r)  4Bing.,209. 

(#)  7  Q.  B.,  894. 

(0  2Y.&C.,C.C„178. 


(t)  11  Hare,  im 
(«)  2lBe«T.,ll7. 
(x)  6  Hanv^L 
ty)  1  Hare,  56. 
(s)  Ubi9mp, 
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r  (a).  The  Official  Assignee  cannot  sue 
il  the  creditors,  for  the  Statute  of  Elizabeth 
lent  void  only  as  against  that  person  whose 
t  be  defrauded ;  WameforcTs  Case  (b),  Tyrer 
To  bring  the  case  within  the  Statute  of 
lust  be  either  a  presumption  of  fraud,  or 
proved ;  White  v.  Sansom  (d),  Middlecome 
Iker  V.  Burrows  (/),  Russell  v,  Hammond  (g\ 
'd  (A),  Battersbee  v.  Farrington  {j\  Bottomley 
dleton  V.  Bamed  (l),  Shaw  v.  Beck  (m),  Kelly 
ere  there  is  no  evidence  of  positive  fraud. 


1862. 


Argument. 


LOt  be  brought  within  the  7th  section  of 
It  Act,  for  that  section  provides  only  that 

be  set  aside  upon  a  summary  application 
Jhapman,  J.— Where  a  summary  remedy  is 
I  section,  that  is  cumulative,  and  is  not 

away  any  other  remedy  which  there  may 
not  "  contracted  any  debt "  at  the  time  of 

as  to  bring  it  within  the  section. 

reply. — The  Official  Assignee  represents 
and  is  the  proper  party  to  file  this  Bill, 
have  no  doubt  upon  the  question  of  the 
iff.  The  point  is  quite  clear  that  Goodman 
Q  M'Kendrick's  shoes.]  Here  the  circum- 
f  and  haste  attending  the  preparation  of 
e  evident  badges  of  fraud.  Keens  cannot 
ly  his  plea  of  purchase  for  value  without 


m 


160. 

(A)  lMadd.,414. 

b. 

(J)  1  Swans.,  106. 

6. 

Qc)  lJur..N.S.,694u 

2. 

(0  4  Ex.,  241. 

). 

(m)  8  Ex.,  892. 

(»)  1  Jur.,  N.S.,  614. 

q2 
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1862.  notice,  for  that  defence  would  be  of  no  fivail  again  bi'  an 

^     '""^  action  of  ejectment  by  Goodman^  supposing  this  Court  U 

V.  hold  the  settlement  void. 
Hughes. 


Argwnent, 


Cur.  adn.  vuJH 


June  19. 
Judgment, 


Mr.  Justice  Chapman: — 

This  is  a  suit  brought  by  the  OflBcial  Asiignee  of  tb 
estate  of  an  insolvent — Frederick  Stones — against  Hughi 
and  Shawcross,  the  trustees  under  a  voluntary  settlenien 
made  by  the  said  Frederick  Stones  for  the  benefit  of  hi 
wife  and  children,  and  also  against  John.  Austin  Keent^ 
subsequent  purchaser  from  the  trustees,  to  set  aside  ill 
said  settlement  as  fraudulent  and  void  by  the  13lh  Elii 
Cap.  v.,  and  also  by  the  6th  and  7th  sections  of  tl 
Insolvent  Act,  6  Vic,  No.  17. 


The  case  made  by  the  Bill,  the  principal  faets  and  dat< 
being  admitted  by  the  answers,  with  certain  exeeptions  1 
be  hereafter  noticed,  is  as  follows : — On  the  Cth  Augn 
1860,  the  indenture  of  settlement  described  in  the  Hi 
and  admitted  to  be  voluntary,  was  made  by  the  Defends 
Frederick  Stones;  and  the  trustees  named  therein,  tl 
Defendants  Hughes  and  Shawcross,  accepti^d  the  tru: 
of  the  same.  Some  time  before  the  6th  August,  cm 
Alexander  M^Kendrick  was  bitten  by  a  do^  oisTied  by  tJ 
settlor,  and  on  the  7th  August,  M^Kendrick  conimeneed  i 
action  against  Stones,  to  recover  damages  far  injuri 
which  he  had  sustained ;  and  it  is  in  evidence  that  Sim 
had  notice  of  this  intended  action  before  the  iudeutu 
was  executed.  It  is  not  stated  in  the  bill  tliat  Sianesh 
any  debts  at  the  date  of  the  settlement,  unL  ss  M'Kendn'o 
cause  of  action  for  the  tort  can  be  so  considered,  and 
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eded  that  he  was,  in  fact,  solvent  as  to  all 
The  im portent  question  ruised  by  this 
ill  I!?,  whether  the  settlor's  liability  to  an 
.  of  which  lie  had  received  notice  constitutes 
her  wordsi  whether  M'Kendrick*8  right  of 
m  a  creditor  widiin  the  meaning  of  tlie 
V,,  or  whether  any  of  the  otlier  words  of 
h  1  shaU  hereafter  more  particularly  refer, 
»r appeaiii  thrtt  3I'KeJidrtck's action  resulted 
(vemlier  1800  in  a  verdict  in  his  favor* 
id  in  due  course  by  judgment,  a  writ  of 
i  return  of  nvila  bona ;  and  on  the  1st 
tones*  esisLte  wns  sequestrated,  the  Plaintiff 
ygnee.  This  wai  within  twelve  months 
of  the  cause  of  action  to  M'Ktmhich.  It 
ji  the  Bill  that  by  the  siuttleruent  Stoneii 
'  insolvent 


tlay  1801,  the  Dofendrtnt  Keens  pui'chased 
the  i»roperty  comprised  in  the  settlement. 
,  or  alleges,  that  the  consideration  waa  not 
in  hia  answf*r,  FivearB  tlmt  he  handed  to 
irah  Stonea  tlie  sum  of  £10U  in  money^  and 
teptances  for  the  balance  at  twelve  and 
i,  she  being  empowered  to  receive  the 
I  of  settlement  Keem  admits  notice  of 
if  Stones,  but  denies  knowledge  of  the 
ader  which  the  settlement  of  the  6th 
iteil.  He  also  admits  tiiat  he  was  aware 
It  denies  any  knowledge  of  the  time  at 
sf  action  arost. 


no  doubt  tltai  the  effect,  and  very  little 
ijeet,  of  the  settlement  wh5  to  make  some 
wilfe  in  case  the  threatened  action  should 
a  verdict  recovered  against  Stones ;  and 
tione  without,  in  fact  depriving  if* A>«i^r»cjt 
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V, 

Hughes. 
Judgment, 
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of  the  fruits  of  any  judgment  which  he  might  thereaftei 
recover ;  but  this  does  not  determine  the  questioiij  un]eK 
M'KendricJca  right  of  action  can  be  brought  within  tb* 
meaning  of  some  or  one  of  the  words  employed  in  tin 
Statute  of  Elizabeth,  Omitting  parti  eular  words^  tha 
Statute  recites  that  "alienations  have  been  contrived o 
"  malice,  fraud,  and  covin,  to  delay,  hinder,  and  defrau* 
"  creditors  or  others  of  their  just  and  lawful  actions,  smfc 
"  debts,  accounts,  damages,  Ac,"  and  tlieu  it  goes  on  t 
declare  and  enact  that  every  alienation  "made  for  an 
"  intent  and  purpose  before  declared  and  expressed,  sli^ 
"  be  as  against  that  person  whose  actions  are  or  might  b 
"  in  any  wise  defrauded,  utterly  void." 


It  is  certainly  laid  down  in  the  earlier  cases  that 
voluntary  conveyance  is  not  per  se  fraudulent  again 
creditors,  unless  the  settlor  was  indebted  at  the  time:  ai 
as  late  as  Lush  v.  Wilkinson  (o)  it  was  h*^ld  that  to  defeat 
post-nuptial  settlement,  the  settlor  must  be  in  insolva 
circumstances.  But  subsequent  cases  disclose  a  great 
disposition  in  the  Courts,  both  of  England  and  Aineric 
to  construe  the  Statute  more  fevorably  towards  creditor 
and  certainly,  if  a  foundation  be  laid  for  impeaching 
settlement  by  the  existence  of  creditors  iil  the  time  of  \ 
.  execution,  subsequent  creditors  will  have  the  beti*-fit  of  i 
presumption  of  fraud.  Thus  in  Townshend  v.  We^tmacott  i 
the  settlor  was  considerably  in  debt  at  tlie  time  of  i 
settlement,  but  not  insolvent.  He,  however,  incun 
other  debts  after  the  settlement,  and  becatue  insolv* 
about  three  years  afterwards,  and  the  settlement  ^ 
declared  void.  In  the  case  cited  from  Alkim — Stil&nan 
Ashdotvn — there  was  express  fraud.  I  think  it  may  also 
collected  from  the  report  that  there  were  existing,  as  w 
as  future,  creditors ;  and  in  the  midst  of  a  good  deaj 
conflict  in  the  decisions,  I  think  we  may  discern    t 


(o)  5  Ve«.,  384. 


(p)  2Brav.,S40. 
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it  where  there  are  existmg  creditors,  fraud 
at  to  make  a  voluntary  settlement  void  as 
rs  who  become  so  after  the  date  of  the 
d  must  be  proved ;  and  that  where  there 
both  classes,  the  subsequent  creditors  will 
jnefit  of  the  presumption  in  favor  of  the 
rs,  without  express  fraud,  which,  if  the 
\  stood  alone,  would  require  to  be  proved, 
in  this  view,  I  think  avast  number  of  cases 
JO  conflict  will  be  brought  into  harmony. 
am  Smith  in  his  note  to  Twyne'a  case  {q) 
be  difficult  to  contend  that  a  conveyance 
made  with  the  express  intent  to  defraud 
editors,  would  not  be  void  as  against  them.* 
ly  means  fraud  expressly  proved ;  but,  on 
,  there  is  abundant  authority  for  saying 
^  settlement  can  in  no  case  be  presumed  to 
LS  against  future  creditors;  though  fraud 
such  a  case  be  presumed — ^not  from  the 
ment  itself,  but  from  the  conduct  of  the 
ne. 


1862. 
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3  circumstances  under  which  this  voluntary 
nade,  I  think  there  was  an  express  intent 
driclcs  possibility  of  damages.  But  is  this 
it  be  said  that  M'Kendriclds  mere  right  of 
«rithin  any  of  the  words  of  the  Statute? 
^en  commenced  at  the  date  of  the  indenture, 
tter  had  been  sent  to  Stones  threatening  an 
ee  weeks  before.  No  case  has  been  cited 
It  even  an  action  commenced  for  a  tort,  of 
that  of  which  M'Kendrick  complained,  is 
ling  of  the  Act ;  still  less  can  it  be  shown 
it  of  action,  even  coupled  with  notice,  not 
direct  trespass  or  injury  by  the  Defendant 


Gr)  1  Smith's  L.  C,  1. 
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himself,  but  for  some  negligence  or  misfLftzance,  whids 
might  or  might  not  in  due  course  ripen  into  a  verditt,  ii 
so.  In  Blenkinsopp  v,  Blenkinsopp,  the  judgment  is  pul  on 
the  ground  that  the  Defendant  "  withdrew  his  property 
"  from  the  process  of  the  Court  in  which  the  PkinlifT  wa^ 
"  suing ;  "  and  in  the  other  cases  cited  there  was  also  i 
suit  pending. 


The  learned  Counsel  for  the  Plaintiff  relied  on  the  wordj 
of  the  Statute  to  defeat  creditors  "  or  others  of  their  Jus 
"  and  lawful  actions,  suits,  debts,  accounts,  damages,"  kc, 
and  the  cases  to  which  I  have  alluded  were  eited  a 
applicable  to  that  view.  But  in  those  cases  the  actions  o 
suits  were  in  existence,  and  I  can  discover  no  aiithorit 
for  extending  the  interpretation  of  the  words  of  the  Act  i 
mere  rights  of  action,  to  intended  or  threaU^ned  actiom 
or  to  the  possibility  of  future  damages  arising  therefi-on 
I  doubt  even  whether  the  words  could  be  applied  lo  n 
action  for  a  tort  already  commenced,  whiih  is  not,  as  i 
seems  to  me,  ejusdem  generis  with  the  particulars  Bjiecifie 
in  the  Act.  Nor  does  the  law  of  forfeiture  furnish  an 
analogy,  inasmuch  as  it  is  only  in  high  tnason  tliat  th 
forfeiture  relates  back  to  the  date  of  the  trimc.  I  an 
therefore,  of  opinion  that  the  settlement  of  the  0th  Augui 
1860  was  not  void  as  against  M*Kendrick,  llie  Plaintiff  i 
the  subsequent  action,  and  consequently  that  the  tnistei 
were  in  a  condition  to  make  a  good  title  to  Keens  in  Ma 
1861. 


I  am  also  of  opinion  that  the  settlement  is  not  within  th 
6th  or  7th  sections  of  the  Insolvent  Act.  1'be  6th  seetia 
renders  void  any  alienation  without  valuable  consideratirt 
made  by  any  person  who  is  actually  insolvent,  or  who,  b 
such  alienation,  is  rendered  insolvent.  These  last  word 
must  be  understood  with  reference  to  existing  liabilities 
and  not  to  a  mere  possibility  of  damages  at  some  futui 
time.     There  was  nothing  on  the  6th  August  in  relatioi 
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lor  rendered  himself  in  solvent.  The  7th 
Uenations  liable  to  he  set  aside  if  made 

after  he  has  contracted  aoy  debt,"  and 
uths  of  bis  insolvency  or  act  of  insolvency. 
[trauied  constrnction  indeed  to  say  that 
hich  M^Keiulrich  complained ^  tliough  it 
sd  in  damages,  was  **  con ti*ac ting  a  debt** 
ing  of  the  sectitjn,  even  before  an  action 

by  the  mere  operation  of  the  attorney's 
J  the  action. 


1862. 


Judgment 


s  Bill   must,   therefore^  he  dismi^^sed  as 
i^ith  co&ts ;   as  to  the  other  Defendants, 


Bntioned  this  case  upon  the  snbjeot  of 
id  that  the  Bill  might  be  dismissscd  with 
the  trustees  as  well  as^  as  against  Keens — 
wm  given  upon  the  construction  of  the 
and  not  upon  the  question  of  fraud  in  the 
ent,  and  as  costs  had  been  given  to  the 
r,  he  submitted  Uiat  the  trustees  were 
costs* 


June  26. 


hapman. — The  whole  of  the  facta  of  the 
bt  as  nearly  up  to  a  fraudulent  settlement 
vas  on  the  very  verge  of  the  law.  1  did 
justified  in  carrying  it  quite  so  far  as  the 
for  the  Plain  tiff  contended  ;  but  I  do  not 
!  for  costs  against  the  Official  As&ignee, 


It  WEts  either  a  fraud,  or  it  was  not.  If  a 
ment  would  have  proceeded  thereon.  If 
ft'lio  honestly  come  fonvanl  to  defend  the 
cestuis  qu4  trvstmt  are  entitled  to  their 
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costs.  The  main  contest  in  this  case  was  one  of  H 
construction  of  an  Act  of  Parliament,  and  the  judgmei 
went  on  that. 

Mr.  Justice  Chapman — It  seems  to  me  that  the  who 
case  is  one  of  such  great  suspicion,  that  the  Offici 
Assignee  was  justified  in  hringing  the  matter  into  Com 
Although  I  am  perhaps  rather  more  disposed  to  folic 
out  the  analogy  of  the  Law  Courts,  by  allowing  costs 
follow  the  result,  than  some  learned  Judges  who  ba 
sat  here,  still  I  do  not  think  this  is  a  ca^e  in  wliicb 
should  give  costs.  The  Defendants  Hughes  and  Shawcn 
were  bound  to  defend,  and  they  will  have  a  right  to  chari 
their  costs  upon  the  trust  fund. 


Sep.  20,  22. 

Appeal.  This  case  now  came  on  for  hearing  before  the  fi 

Court  (r),  upon  appeal  by  the  plaintiff  from  the  Decree 
His  Honor  Mr.  Justice  Chapman. 

The  following  were  the  grounds  of  appeal : — 

First — That  the  indenture  of  settlement  ought  to  hj 
been  declared  fraudulent  and  void,  and  ought  to  have  b^ 
ordered  to  be  delivered  up  to  be  cancelled.  Secondly, — Tl 
the  Plaintiff  was  entitled  to  the  relief  sought  against  i 
the  Defendants  with  costs,  to  be  paid  by  the  Defenchml 
and  Thirdly — That  the  learned  Judge  improjicrly  reject 
or  would  not  permit  the  evidence  of  the  i^itness  Barmdi 
to  be  read,  in  respect  of  fixing  the  defendiuit  Ktenx  wi 
notice  of  the  fraudulent  intention  of  the  dc^feodant  Ston 


P 


Mr.  Bunny t  Mr.  Fellows,  and  Mr.  Webb  for  the  Appell&n 
(r)  Stawell,  C.  J.;  MoleiwarthfJ,;  and  Ckapmam,  J. 
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id  Mr.  J,  W.  Stephen  for  the  Respondent         1862. 

fendants  did  not  appear. 


its  used  and  cases  cited  were  the  same  as 
eported   on   the  argument  in  the   Court 


Argwnewt  an 
Appeal. 


TICE : — 

stion  for  our  decision  upon  this  appeal  is 
a  settlement,  being  voluntary,  if  made  with 
pose  of  defeating  a  person  who  had  a  cause 
st  the  settlor,  but  who  had  not  actually 
,  is  fraudulent  within  the  Statute  of  the 
V.  Now,  the  words  of  that  Statute  do  not 
ments  or  assignments  which  are  declared 
it  merely  to  those  made  to  defeat  persons 
r  creditors  at  the  time,  or  who  had  actually 
is  at  the  time.  On  the  contrary,  the  words 
[cable  to  future  as  to  present  creditors ;  and 
ion  in  some  of  the  cases  provided  for  such 
ready  pointed  out  at  the  Bar,  must  almost 
!  after  the  settlement  had  been  made.  The 
ion  must,  as  it  appears  to  me,  apply  to  all 
rised  in  the  Statute  as  to  one ;  because, 
mt  subjects  are  enumerated,  yet  they  are 
her  and  the  same  words  are  applied  to  all ; 
at  in  one  case  the  Statute  was  limited  to 
L  others  extended  to  future,  transactions, 
pinion  render  the  section  inconsistent.     I 

uAopp,  cited  in  417,  where  it  is  more  folly  reported 
Tom  8  W.  R.,  upon  the  point  for  which  it  was 
from  29  Beav.,      referred  to  in  this  caM. 


Judgment  on 
Appeal. 
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think,  therefore,  that  on  the  words  of  the  Bection,  and 
bearing  particularly  in  mind  the  object  of  tlie  Statute, 
which  was  to  repress  fraud  against  persons  havftg  jusf 
causes  of  action,  or  who  might  be  delayed  from  enforcing 
their  damages  or  recovering  their  debts,  the  Statute  ougbt 
to  receive  the  construction  which  makes  all  its  clauses 
consistent.  It  is  a  mere  declaratory  Act,  and  only  declarea 
that  to  be  fraudulent  which,  at  Common  Laiv  and  according 
to  all  the  principles  of  fair  dealing,  ought  to  be  fraudulent 
and  void. 


It  has  been  argued,  however,  for  the  Respondent,  thai 
a  person  seeking  to  set  aside  a  deed  as  ^udulent  nmsl 
be  either  a  creditor  at  the  time  of  the  execution  of  tlii 
deed,  or  must  then  have  instituted  proceedings  in  order  U 
recover  the  damages  which  he  claims,  or  enforce  paj-men' 
of  the  debt  upon  which  he  relies ;  and  no  doubt  there  art 
observations — for  they  amount  to  no  more  ihiin  that — bod 
by  the  then  Vice-Chancellor  Knight  Bruce  in  thti  case  o 
Ede  V.  Knowles,  and  by  Vice-Chancellor  Poy^  Wa<Ki  in  th< 
case  of  Stone  v.  Van  Hegthusen,  which,  if  taken  to  b< 
applicable  to  all  instances,  would  appear  to  justify  thai 
view.  But  those  are  merely  obiter  dicta,  some  made  during 
the  argument,  and  all  applicable  only  to  the  particnla: 
subject  then  before  each  learned  Judge.  In  the  first  cas< 
the  settlement  impugned  was  made  by  the  settlor,  who  wm 
then  in  debt ;  and  unquestionably  a  creditor  who  impugn f 
a  settlement  on  that  ground  only  must  be  a  rreditor  at  th( 
time  of  its  execution.  The  fact  of  a  person  being  indebted 
at  the  time  of  making  a  voluntary  settlf^iuent,  affords  t 
primd  facie  presumption  that  it  is  frauduli  nt.  But  if  h 
is  sought  to  impugn  the  settlement  not  on  that  ground 
then,  as  Sir  Thomas  Plumer  says  in  Richardmn.  v,  Smttllwood 
you  must  go  further  and  shew  express  frauil.  It  is  a  men 
question  of  degree  of  evidence,  and  the  decisions  from 
the  very  earliest,  cited  from  Dger,  down  to  the  recent  cas£ 
of  Barling  v.  Bishopp,  all  bear  out  that  view.     The  case  oi 
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H^,  cited  from  i>j/tf^,  and  which  i.^  mor^ 
pon  this  point  in  Leanurd  (tj,  seems  to  me 
he  action  need  not  hsve  been  commenced 
le  execution  of  the  settlement.  There  the 
had  not  ai'isen  and  could  not  arise  until 
>f  the  settlor,  and  even  then  was  contingent 
circumstfxnceSt  There  is  the  subsequent 
m€i  V-  Wmdhtim,  m  which  there  is  a  very 
on  upon  the  point  by  Lord  Hardwkke  ,*  and 
mmh  also,  I  thinks  bears  almost  conclusively 
t!nt  case.  The  subsequent  cases  before 
Tier  and  Sir  John  RomiU^  also  sustain  the 
if  it  was  not  so  held,  the  Statute  itseli*  would 
lost  inoperative  ,  and  one  of  its  principal 
.  If  the  Court  is  satisfied  that  the  settle- 
!  mth  a  view  to  defeat  a  creditor,  either 
ire,  there  is  in  wr^  opinion  no  doubt  that 
the  Stntute :  but  where  the  settlor  is  not 
time,  then  the  necessity  of  adducing  proof 
fjresaly  made  with  the  object  of  defeating 
it  on  the  person  who  impugns  it  I  think 
t  object  is  shewn  by  the  evidence,  and  tbftt 
IB  fraudulent  and  void. 


nee,  in  addition  to  the  question  of  whether 
t  is  fraudulent,  it  is  neeeasary  also  to 
ler  the  puiY-haser  is  affected  with  notice, 
^€  purchaser  for  valuable  consideration,  and 
.  An  objection  was  raised  on  the  part  of 
in  tile  Court  below,  to  the  admissibility  of 
e  in  this  cfliie.  I  think  that  evidence  cannot 
the  ground  tliat  the  person,  who  was  the 
npe  in  the  offer  of  compromise,  has  after- 
jivolved  in  a  traiisucUon  not  then  existing, 
ishes  to  guard  himself  againjst  all  future 


(I)  2  Lew.,.  8 
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contingencies,  I  think  that  ought  to  be  done  exp 
as  in  the  case  cited  of  Jardine  v.  Sheridan  (v),  whew 
it  was  said  "  without  prejudice,  not  only  to  this  sui^ 
but  to  all  future  transactions."  If  that  is  done,  then  lh< 
communication  is  protected  in  all  future  transactions;  bii 
where  an  agent  makes  a  communicatioii  pending  an  aetiQii 
with 'a  view  to  a  compromise  in  tliat  nction,  I  think  aftei 
that  action  is  terminated,  and  after  proct^t^tlinga  which  cm\\ 
not  have  been  then  contemplated  have  been  instituted 
such  a  communication  ought  not  to  be  excluded  merel 
because  then  said  to  have  been  made  "  without  prejudice. 
To  exclude  it  altogether  would  be  to  do  that  which  I  do  m 
think  the  person  himself  contemplated ;  that  reserratioi 
of  "without  prejudice"  being  made,  not  with  respect  t 
the  agent  personally,  but  to  the  person  whose  interest  wa 
then  affected. 


Apart  altogether  from  the  evidence  excluded  in  tba 
way,  the  facts  appear  to  me  to  amount  to  this — The  ptn 
chaser  at  the  time  of  his  purchase  was  aware  of  the  bite  c 
the  dog,  and  of  the  settlement  having  been  made,  and  ih 
proper  date  of  it,  of  its  havmg  been  executed  after  th 
bite  of  the  dog,  and  of  its  having  been  questioned  iii  \h 
Insolvent  Court.  It  has  been  proved  by  Bamsdale  that  Ketfi 
went  to  make  a  communication  relative  to  a  compromu 
of  the  action,  and  it  is  sworn  by  another  of  the  wituessi 
that  he  was  heard  to  say  that  M^Kendrick  should  never  g< 
the  money,  that  the  settlor  would  never  pay  the  debt.  Tb 
effect  of  all  these  circumstances  upon  a  purchaser  under 
voluntary  settlement  is,  I  think,  conclusive.  If^  In  additio 
the  evidence  excluded  is  also  considered,  it  appears  to  n^ 
that  the  purchaser  was  keenly  alive  to  the  invalidity  ( 
the  settlement.  He  puts  it  to  M^Kendrick  in  endeavourin 
to  make  a  compromise : — "  The  settlement  was  made  befoi 
the  bite  of  the  dog,  and  it  is  valid  ;  and  if  you  do  not  tak 
the  compromise  you  will  get  no  damages  whatever.** 

(c)  2  Car.  &  Kir.,  24. 
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reference  to  the  whole  conduct  of  the 
entitled  to  no  consideration  whatever, 
as  in  my  opinion  fraudulent,  and  the 
fected  with  notice.  The  appeal  must  be 
N^ree  made  in  the  terms  prayed  by  the 
Ihe  £50  deposited  with  the  appeal  will 
ppellant. 


1862. 

GoODMAir 
V, 

Hughes. 

Jitdgment  on 
Appeal. 


s  been  made  during  the  argument  to 
perhaps  it  is  unnecessary  to  ofifer  any 
it.  But  if  such  a  thing  should  arise, 
full  of  all  the  insolvent  debts  and  all 
irplus  there  may  be  should  be  handed 


LEswoBTH  concurred. 

Appeal  allowed, 
with  costs. 


Decree  as  prayed 


\i\ 


i|: 
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FULLERTON  v.  FULLERTON. 


June  19. 

A  crown 
grantee  died 
intestate, 
leaving  an 
infant  heiress- 
at-law.    The 
brother  of  the 
gprantee, 
without 
sanction  of 
the  Court, 
entered  on  the 
land,  on  behalf 
of  his  infant 
neice/and 
granted  a 
lease  for 

gold  mining 

purposes. 

On  a  Bill, 
filedby  the 
neice  against 
her  unde  and 
the  lessees  of 
the  land,  the 
Court  granted 
an  injunction 
to  stop  all 
mining 
operations, 
without 
prejudice  to 
any  question 
as  to  the 
prerogative  of 
the  Crown 
over  the  gold. 


B. 


IILL  by  an  infant  Plaintiff  against  her  uncle,  a 
persons  who  had  mined  for  gold  on  her  land  under 
agreement  made  with  her  uncle  acting  on  her  behalf. 

Mr.  /.  W.  Stephen,    for  the   Plaintiff,   moved  for 
injunction  to  stop  all  mining  operations,  aiid  cittsd  Wi^Uu 
Ellice  (w),  and  Blomfield  v.  Eyre  (x).  ^ 

Mr.  Atkins  for  the  Defendants. 


Mb.  Justice  Chapman: — 

I  will  grant  the  injunction,  not  on  any  ground  a^  trenpi 
but  on  the  ground  of  the  other  facts  shown  in  the  affidav 
The   father  of  the   plaintiff  died   seized  of  the  land 
question.     He  was  a  purchaser  under  a  Crown  grant,  8 
had  not  disposed  of  any  part  of  his  interest,  aiid  had  011 
no  will.     The   land  has  been  cast  on  the  plain  tiBT. 
daughter  and  heir,  by  act  of  law.     The  uncle,  no  doi 
with  good  motives,  entered  on  the  land  on  behalf  of 
infant ;    but  he  was,    in   fact,  a  mere   stranger   to 
land.     He  has  made  himself  a  trustee  for  the  Plaintiff, 
far  that  he  is  accountable  to  her  for  the  rents  and  proi 
and  he  is  in  fact  now  chained  to  that  position  ;  but  he  1 
done  what  he  had  no  right  to  do,  without  th^^  sa.nction  of ' 
Court ;  and  the  infant  is  not  bound  by  his  unautliorised  w 

The  injunction  may  therefore  issue,  and  that  witJn 
prejudice  to  any  question  as  to  the  prerogative  of  the  Cro 
over  the  gold. 

Motion  granted 


(w)  6  Hare,  505. 


(x)  8  Beav.,  250. 
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CLOUGH  V.  GRAY. 


1862. 
Jim«18,23,2li 

X  HIS  was  a  Creditors'  Suit,  instituted  by  Messrs.  Clough  In  March, 

^  Co.  against   Mrs.  Gray,  as  executrix  of  Oeorge  Fyke  higfoup' 

deceased,  her  husband  being  also  joined  as  a  co-defendant,  acoommoda- 
rni        .  1  1  .  <■      «  •  .       .  *   tion  accept- 

Tne  circumstances  under  which  the  suit  was  instituted  aneesfor 

were  as  foUow.  S^rSJ^  ^ 

were  torn  up. 

In  March  1866,  the  testator  lent  to  one  C.  S.  Mossman  ^^l^"^^ 

four  accommodation  acceptances  of  the  testator  for  £600  May,  1855,  P. 

each.    In  May  1866,  three  of  these  bills  were  destroyed  ^urth 

by  Mosiman  in  the  testator's  presence,  and  the  fourth,  f*^***^*^ 

dated  Ist  March  1866,  and  payable  four  months  after  date,  saying : 

was  returned  to  the  testator,  who  thereupon  gave  it  to  the  "l^jjjj*  ^vj, 

wife  of  Mossman,  saying  at  the  same  time,  *'  Here,  little  ib  your 

woman,  this  is  your  property:  keep  it  for  yourself  and  mw.^J|/ 

children  :  you  do  not  know  when  you  may  require  it."  laughingly 

acceptance 

back.     P., 

to 


In  June  1866,  Mossman  voluntarily  sequestrated  his 


estate  under  the  Insolvent  Act.    The  above-mentioned  bill  Jf/«  evidence, 

was  not  included  in  the  insolvent's  schedule,  nor  was  it  ^J  youneSf  ^ 

handed  over  by  Mossman  to  his  Official  Assignee.     The  and  children; 

you  do  not 
know  when 
jon  may  require  it."  Mrs.  M's  evidence  wafc-"I  was  to  make  use  of  it  for  the  benefit 
of  myielf," — and,  after  a  pause,  she  added — "  and  for  my  children."  In  June  1855 
if.  voluntarily  sequestrated  his  estate,  and  neither  scheduled  the  acceptance  nor  handed 
it  to  his  Officud  Assignee.  On  July  4th  1855  the  acceptance  fell  due,  and  there  was  no 
demand  of  payment.  On  July  15th  1855  P.  died,  having  appointed  the  Defendant  as 
his  eaecutriz,  and  leaving  the  bill  unpaid  in  the  hands  of  M*8  wife.  In  December  1855 
JT.  obtained  his  certificate  under  the  Intolvent  Act.  In  1860  Jf.,  being  indebted  to 
the  Plaintifib  in  this  suit,  and  likely  to  come  under  farther  obligation  to  them,  endorsed 
the  lull  to  them  as  security  fior  the  past  or  any  future  debt ;  and  3f.  then  incurred  a 
farther  debt  to  the  Plaintiffs. 

In  a  creditor's  suit  by  the  Flaintiifs  against  the  executrix  of  P., 

Mdd,  that  JP.'s  words  on  handing  over  the  acceptance  to  Jr#  wife,  established  no 
iepai4te  use  for  the  benefit  of  Mrs.  Jf.;  that  the  acceptance  bemg  without  consideration 
was  simply  a  chose  in  action  in  the  wife  of  if.,  which  might  or  might  not  become 
valuable  to  Jf.,  as  P.  might  or  might  not  be  willing  to  pay  it ;  that  being  valueless  at 
the  time  of  the  sequestration  of  M's  estate,  it  did  not  pass  to  his  official  assignee ;  that 
it  remuned  negotiable  after  as  well  as  before  it  fell  due ;  and  that  it  was  well  transferred 
for  value  to  the  Flaintiib. 

VOL.   I. BQ.  R 
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bill,  on  arriving  at  maturity  on  the  4th  July  1855,  waa  u 
paid,  nor  did  it  appear  that  any  steps  were  taken  to  denm 
or  enforce  payment.  On  the  16th  July  1855  the  te^itat 
died,  leaving  the  bill  still  in  the  hands  of  Mrs,  Mosm 
and  unpaid.  In  December  1855  Mosaman  obtained  I 
certificate  under  the  Insolvent  Act. 

In  November  1860,  Moasman  being  Lridebted  to  t 
Plaintiffs  in  the  sum  of  JB212,  obtained  from  Mrs.  Mosm 
the  over-due  acceptance  of  the  testator  for  C^^00,  a 
deposited  it  with  the  Plaintiffs  as  security  for  the  arooi 
then  owing  to  them  by  him.  '  Mossman  subsequen 
entered  into  a  contract  with  the  Plaintiffs  to  erect  certi 
buildings  at  Footscray  for  £700,  and  it  was  then  agr* 
between  Moasman  and  the  Plaintiffs  that  tlie  abo 
mentioned  bill  then  in  the  Plaintiffs'  possession  should 
held  by  them  as  security  for  the  due  execution  of  t 
contract,  in  addition  to  being  a  security  for  the  past  di 
of  £fil2.  In  the  progress  of  this  contract  Mossman  di 
upon  the  Plaintiffs  for  various  sums  i-fHiiiired  for  \ 
purchase  of  materials  and  otherwise  in  connexLan  witli  \ 
contract;  and  upon  an  adjustment  of  the  account  hetwi 
them,  it  appeared  that  Moasman  had  drawn  in  excess 
the  contract  price  by  J6300,  and  was,  therefore,  indebted 
the  Plaintiffs  in  that  amount  in  addition  to  the  origii 
debt  of  £212. 


Mossman  having  failed  to  pay  any  part  of  this  amoi 
to  the  Plaintiffs,  they  now  instituted  this  Fiiit  agmimst  I 
executrix  of  the  testator,  to  recover  the  lunauot  of  \ 
testator's  acceptance  so  held  by  them  as  st^cunty*  1 
Bill  was  in  the  ordinary  form  of  a  Creditors*  Bill, 
the  Plaintiffs  on  behalf  of  themselves  and  all  other  ) 
unsatisfied  creditors  of  the  deceased,  and  contained  \ 
usual  prayer  for  an  account  and  admin  i  strut  ion  of  1 
personal  estate,  and,  if  necessary,  for  an  account  and  ^ 
of  the  real  estate. 
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hen  and  Mr.  Holroyd  for  the  Plaintiffs. — 
\  indorsees  for  value  of  an  over-due  bill  of 
d  bj  the  testator,  and  have  a  right  to  be 
jtate.  The  words  used  by  the  testator  at 
ift  of  the  bill  to  Mrs.  Moasman  amount  to 
>arate  use ;  Bright  an  Husband  and  Wife, 
Darley  (y),  Ex  parte  Bay  (z),  Prichard  v. 
9.  Tenant  {b\  Stanton  v.  Hall  (c).  This  as 
isman  and  the  testator  was  a  gift,  and  the 
eration  is  not  material.  No  consideration 
Bsman  for  this  bill;  he,  therefore,  could 
on  it,  and  it  did  not  pass  to  his  Official 
luld  have  no  better  right  to  sue  than  he 
Titibiw  (d),  Wallace  v.  Hardacre  (e).  The 
Official  Assignee,  if  any,  cannot  be  set 
endants ;  Gladstone  v.  Hawden  (/),  Scott 
Supposing  the  Court  to  be  of  opinion 
Mrs.  Mossman  created  no  separate  use 
L  in  the  hands  of  Mossman  was  a  mere 
bill,  still  the  Plaintiffs  as  bond  fide 
alue  can  recover  upon  it,  notwith- 
iorsement  to  them  was  after  the  bill 
urtevant  v.  Ford  (A),  Stein  v.  Tglesias  (j), 
t{k). 


1862. 


Argument. 


nd  Mr.  Bunny,  for  the  Defendants. — The 
bill  to  Mrs.  Mossman  by  the  testator  does 
a  gift  for  her  separate  use ;  De  Witt  v. 
\  V.  Nicholls  (m).  Assuming  that  this  was 
rate  use  of  Mrs.  Mossman,  and  that  there 
nent  of  a  trust  upon  it,  the  Plaintiffs 


9. 

C/)  1  M.  &  S.,  517. 

)9. 

(^)  WiUes,  402. 
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(A)  4  Man.  &  G.,  101. 
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cannot  sue  in  Equity  upon  the  bill  except  for  the  bene! 
of  Mrs.  MoBsman ;  Burden  v.  Deane  (n),  Bmch  v.  Ford  { 
The  use  of  the  words  accompanying  the  gift,  **  Keep  it  f( 
yourself  and  children,"  deprive  Miis.  MoAsnmn  of  the  pow^ 
of  getting  rid  of  the  interest  of  the  children  contrary 
the  intention  of  the  donor ;  French  v.  French  (p),  CrockeU 
Crockett  {q).  Every  indorsee  of  an  over- due  bill  takes 
with  all  its  equities,  except  in  the  case  of  an  accommodati< 
bill,  and  this  case  cannot  be  brought  within  the  princif 
upon  which  an  indorsee  of  an  overdue  accommodation  b 
is  not  fixed  with  a  knowledge  of  the  want  of  consideratiai 
Byles  on  Bills,  p.  143  ;  Ord  v.  White  (r),  AnanpriouM 
Adams  (s).  This  bill  not  having  been  paid  in  the  lifetii 
of  the  donor  constituted  only  an  imperfect  gift,  and  1 
estate  is  not  liable  for  it,  more  especially  in  the  hands 
parties  who  had  notice  of  the  facts  ;  Ellison  v.  Ellison 
Evans  v.  Kymer  (v),  Boston  v.  Pratchett  (w).  This  is  noi 
donatio  mortis  ccnisd,  and  the  principle  applicable  to  su 
gifts  will  not  apply  here  ;  Bt/les  on  Bills,  p.  150, 


Mr.  J.  W.  Stephen,  in  reply. 


jMdgmeni.      Mb.  Justice  Chapman: — 

There  are  several  points  raised  in  the  course  of  i 
argument,  to  which  it  is  necessary  I  sliould  give  attenti 
The  facts,  as  disclosed  by  the  evidence,  are  somewl 
complicated;  but  I  think  the  principles  on  which 
suit  should  be  determined  are  principles  that  have  b 
well  settled  by  the  Courts  both  of  Law  and  Equity ;  i 


(»)  2  Veg.,  Jr.,  607. 
(o)  7  Hare,  208. 
(p)  11  Sim.,  257. 
\q)  1  Hare,  451. 
(r)  8  Beav.,  857. 


(#)  You,,  in. 
(0  1  W.  &  T,  L.,  a  167. 
(f>)  1  B.  &  A<L,  528. 
(»)  1  C.  M.  &  R,,  798- 
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nk  it  will  be  found  there  will  be  little 
iiug  the  matter. 

iat    the    bill   orig-inally  came    into    the 

S.  Mosmnan  as  a  gifl  from  the  testator- 
on   to   decide   ie,    whether,   when   Ptfl-e 

bill,  any  separate  use  for  the  benefit  of 
3  raised  or  created,  and  that  depends  upon 
P^l-€  used  when  he  gave  it  to  her.  It 
juuin,  who  was  on  terms  of  friendship  with 
eliding  with  him  at  the  time,  obtained 
ur  bills  of  exchange  for  £500  each.  On 
7  Mossman  took  up,  ag  he  supposed,  the 

purpose  of  destroying  them,  and,  as  he 
but  it  appears  he  only  destroyed  three  of 
:  possession  of  the  otlier,  and  after  dinner 
luced  tlie  bill,  tind  it  was  tlien  that  he 
to  Mrg,  Moism^n,  I  will  read  Mr.  and 
ccount  of  the  matter.  Mnsman  said— 
k  pop&essiou  of  one  of  the  bills.  I  did 
lis  at  the  time.  I  ascertained  it  at  my 
yH  got  lip  and  went  round  to  my  wife, 
r,  *  Little  woman,  this  is  your  property : 
ays  called  me  uncle) '  has  been  making  a 
mseH  to-day.'  He  then  gave  her  llie  bill, 
U  in  this  suit,     Mrs,  MoBsrnan  laughingly 

back,  saying,  '  I  do  not  want  it  ;*  when 
it  for  yourself  and  children  ;  you  do  not 
ou  may  require   it/"      Mrs.  Mmman'i 

with  this  very  nearly*  She  says,  *'  I 
se  of  it  for  the  benefit  of  myself;"  and, 
%  added,  -  and  for  my  children,"  It  is 
vould  not  create  any  separate  use  for 
bright  on  Husband  anrl  Wt/e  and  the  case 
ii  haTo  been  cited.  In  both,  especially 
aaes  have  been  carefully  collected.  The 
— 1^  order  to  create  a  separate  use,  it  is 


1862. 


Judgmeni, 


230 


SUPREME  COURT:   VICTORIA. 

necessary  to  employ  some  expression  which  shews  a  clea 
intention  to  exclude  the  husband  altogether;  and  tbei 
are  no  such  words  here;    so  that,  as  appears  to  me, 
separate  use  is  out  of  the  question. 

Another  point  that  is  raised  is  this — Waa  tliis  such  a 
absolute  gift  as  to  exclude  altogether  the  que^iiDU  i 
consideration  ?  It  has  been  held  even  in  th  e  case  of  bond 
as  in  Edwards  v.  Janes  (a?),  that  Equity  will  not  enforce 
gift  of  a  bond  inter  vivos,  there  being  no  eonsideratioi 
and  as  a  general  rule,  Equity  will  not  com  pel  executors 
complete  an  imperfect  gift.  That  same  prmciple  has  be* 
carried  out  by  the  Courts  of  Law  in  the  case  of  bills  < 
exchange.  In  a  passage  in  Lord  Abingtrs  JudgtneBt  i 
Boston  V.  Pratchett,  that  principle  is  clear]  y  iaid  down-  ] 
Chittt/  on  BillSy  p.  63  (citing  Nash  v,  Browft,  tried  in  181' 
there  is  a  note  to  the  same  effect,  where  Lord  Ellmhorm^ 
held  that  a  plaintiff  had  only  a  right  to  recover  ao  inu< 
as  he  had  actually  advanced  on  a  bill,  there  being  i 
consideration  for  the  gift  of  a  bill  of  exchange  between  tl 
original  parties.  If  I  remember  rightly,  th<?  same  princip 
was  acted  on  by  this  Court  in  Oresson  v.  Ireland,  in  whi< 
case  the  plaintiff,  having  given  only  a  smaller  amoui 
than  the  bill,  which  was  without  consideration  originaJJ 
was  only  permitted  to  recover  the  amount  which  he  hi 
paid.  In  fact,  as  to  gifts  of  bills,  and  bills  lent  for  aceoi 
modation,  I  see  no  distinction.  K  the  acceptor  of  the  b 
be  sued  by  the  person  to  whom  he  has  given  the  bill,  1 
can  plead  no  consideration:  he  is  only  prevent^  lk> 
pleading  the  want  of  consideration  if  the  bill  afterwar 
pass  into  the  hands  of  a  bond  fide  holder  for  value* 

Thus,  then,  there  being  no  separate  nse,  and  the  bi 
though  a  gift,  not  differing  from  a  bill  f^tven  withoi 
consideration,  what  was  it  in  the  hands  of  the  Mozstmm 

{x)  1  MyL  &  Cr.,  226. 
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dimg  handed  to  his  wife,  it  was  simply  a 
in  tlic  wife,  which  Diight  or  might  not 
>  as  Pi/kt  might  or  miglit  not  be  wUUng  to 
position  of  tlie  original  holders  waB  Hub — 
le,  or  Mosstnan  joining  his  wife  with  him, 
bis  bill,  want  of  consideration  would  have 
a.  The  mime  would  have  been  the  case  if 
ed  the  executrix  after  the  death  of  F^ke. 


18B2. 

VlOTjQM 


nt  that  ai'ises  is  tlie  title  of  tlie  Official 
lere  accommodation  bill — and  I  recognii^e 
between  an  accommodation  bill  and  the 
rase,  a  bill  given  without  consideration — in 
s  original  party  to  whom  it  was  given  is  a 
B,  and  is  not  worth  the  paper  on  which  it  is 
F  ultimately  be  rendered  worth  something, 
hin  the  option  of  the  aecepkir  to  make  it 
ng  it ;  but  pnif^l  facie  it  has  been  held  to 

value,  and  that  as  Huch  it  does  not  pass  to 
gnt^e.  The  cases  which  have  been  cited 
tkins  and  Wallace  v.  Ilardacre,  and  there  ie 
tory  case  in  19  East.,  WiHis  v.  Fremum. 
ew  thi& — that  after   the  bankruptcy,  tlie 

of  such  a  bill,  which  had  no  value  in  his 
is  therefore  valueless  also  to  the  Assignee, 
a  k>Ttd  Jldt  taker  for  value  ;  and  that  the 
ve  a  better  title  tlian  he  had  himself.  It 
lai  the  bolder  of  a  bill  can  give  no  better 

he  himself  has :  but  this  is  a  mistake* 
of  the  instances  in  wbiL'h  a  negotiable 
ers   from   other   chattels    and    choses    in 


ove  ctts^  were  during  the  currency  of  the 
this  case  the  bill  was  tj'ansferred  after  it 
Kow,  there  is  no  doubt  that  formerly  an 
3  so  tainted  witJi  suspicion  as  to  put  the 
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party  taking  it  upon  enquiry.  The  general  rule  was,  th 
an  over-due  bill  was  subject  to  all  the  equities  affectii 
it.  This,  however,  is  not  the  law  any  longer,  and  has  d 
been  so  for  some  years,  or,  perhaps  to  speak  more  correct) 
the  absence  of  consideration  is  not  one  of  those  equiti< 
The  first  case  which  appears  to  be  an  authority  in  mode 
times  is  Charles  v,  Marsden  (y) :  since  that  lime  l^e  sai 
principle  has  been  decided  by  every  one  of  the  tht 
Courts  at  Westminster — that  is  to  say,  that  unless  the 
is  some  express  understanding  between  the  origii 
parties  that  the  bill  is  not  to  be  circulated,  of  whi 
the  indorsee  or  taker  of  the  bill  has  notice,  the  bill 
negotiable  after,  as  well  as  before,  it  becomes  due.  T\l 
is  there  in  this  case  to  shew  there  was  imy  such  und 
standing  here  ?  Nothing.  There  is  no  evidence  to  sh 
there  was  any  restraint  on  alienation.  It  is  handed 
Mrs.  Mossman  for  her  benefit,  not  her  sepiirate  use ;  and 
she  had  not  handed  it  over  voluntarily  to  her  husband, 
could  have  taken  possession  of  it.  Prima  facie  all  bi 
regular  in  form  are  freely  negotiable.  I  think,  therefo 
that  the  case  of  Charles  v.  Marsden  and  the  oth€ 
down  to  Carruthers  v.  West,  are  ample  autliority  for  saji 
that  the  bill  in  the  hands  of  Mossman  was  negotid 
after  it  became  due,  and  therefore  there  was  no  taint 
it ;  though  it  may  perhaps  be  lamented  that  the  old  n 
was  ever  broken  in  upon. 


One  point  remains  to  be  considered,  and  I  thought 
necessary  to  suggest  to  the  learned  Counsel  for  1 
Defendants  that  there  might  be  a  distinction  raised 
the  point.  In  all  the  above  cases  the  transfer  was  ma 
during  the  lifetime  of  the  acceptors.  What  differed 
is  made  in  the  relative  rights  of  the  parties  by  I 
circumstance  that  the  death  of  Pyke  took  place  before  1 
indorsement?    I  can  see  no  difference  in  principle  wh 

(y)  1  Taunt.,  224. 


CASES  IK  EQUITY, 


233 


ugh  we  haT©  no  case  directly  in  point,  we 
)f  cases  which  are  analogous  to  this  extent, 
»f    presentment,    indorseraent,  notice    of 

it  13  the  personal  representative  of  a 
who  is  to  do  the  act,  or  to  whom  the  act  is 
the  drawer  he  dead,  his  personal  represent- 
ee found,  is  entitled  to  notice  of  dishonour. 
ng  dead,  it  is  his  personal  representative 
*  of  dishonour ;  and  so  on  with  any  of  the 
to  the  bilh  Pursuing  this  analog^s  I  can 
this  case.  We  have  instances  where  a  bill 
ily  indorsed  to  a  dead  man,  his  death  being 
such  a  case  the  personal  representative  of 
n dorses  it  for  him^  and  the  bill  has  been 

indorsed,  and  could  be  recovered.  In 
$se  cases,  I  can  see  no  diflFerenee  that  can 
en  an  act  which  can  be  legally  done  during 
a  party  to  a  bill  and  the  same  act  to  he 
trds  his  personal  representative.  The  bill 
r  P^ke^3  death  is  transferred  for  value,  and 
he  a  good  transfer. 


1S62. 


Jvtdffo^tKi^ 


iesijon  w^hich  remains  is,  how  far  was  this 
v^alue?  As  to  what  has  been  called  the 
nk  there  can  he  no  doubt,  and  I  do  not 
«d  go  any  further,  but  at  once  refer  the 
Master.  Ciougk  ^  Co.  had  been  pressing 
lyment  of  this  old  debt;  they  threatened 
ga ;  MoBsman  went  to  Clough ;  the  account 
was  shewn  to  him  ;  and  Mosmnan  then 
dd  see  what  he  could  do  about  giving 
V  days  afterw^ards  he  took  Fyke's  acceptance 
I  them  it  was  Mrs,  Mossinan^B.  This  part 
;  seems  conclusive  that  this  biirwas  given 
r  to  secure  a  deht^  and  this  constitutes  a 
deration  for  the  hill  to  enable  the  parties 
it  as  far  as  this  amount  goes.     As  to  the 
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1862.  other  part  of  the  alleged  debt,  it  appears  to  me  that  there 
is  evidence,  though  not  quite  so  satis&ctorj  as  I  could 
wish,  to  induce  any  jury  to  decide  that  the  work  wa^  a 
contract  to  be  performed  for  £700 ;  and  that  the  bill  wiie 
J%igmittA.  to  be  retained  as  security  for  the  due  performance  of  tb^ 
work-  The  work  was  done  satisfectorily,  except  that  tLt 
cost  exceeded  £700,  and  therefore  the  Flaintifls  claim  a 
gum,  which  they  put  down  in  round  numbers  at  £300,  ai 
a  liquidated  sum,  with  which  they  debited  Mo^^-inan  ^ 
an  amoimt  which  they  had  over-paid  on  the  transaction 
This,  I  think,  constitutes  a  good  consideration  for  lh« 
bilL 

The  whole  transaction  is,  I  repeat,  not  free  from  &uspi 
cion;  but  I  think  the  principles  laid  down  in  the  case* 
which  I  have  examined  apply  to  this  case,  and  therefort 
there  will  be  a  Decree  substantially  as  prayed — ^tbat  is  U 
say,  that  an  account  be  taken  of  what  is  due  to  tlie  PLaintii 
upon  the  acceptance  of  the  deceased  Oeorge  Pykt,  and  ^ 
an  account  of  the  personal  estate  that  has  come  into  tLt 
hands  of  the  executors,  with  the  usual  reference  to  tht 
Master.     Further  directions  and  costs  will  be  re&cryed. 


I      t, 
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JHHf  17, 
Jtti^  10. 


i  YWAED,  being  seized  and  possessed  of  G.  M.mnde 
lal  estate  in  the  colony  of  Victoria,  but  g^  jj^"'l^j^ 
dent  in  Ireland,  made  his  Will  dated  the  a*  followB  i — 
aa  follows  *—  '*  ^  ^^^^  ^^^ 

2>.  x:  bIiilU 

t  my  agent  David  Lyons  shall  immediately  od  my  decease 
ase  turn  all  the  property  belonging  to  me  *^"^  ^  *^^ 
esession  into  cash  and  shall  after  paying  belonging  to 
hand  over  tlic  siame  to  my  two  executors  ,,™"l"L!f  ;►.!!. 

■^  pviwtJtKii  u  u  In  til/ 

aid  Damd  Lifons  being   one   and  William  ^«*^  ^"*1  slmll 

.,  t    •        .1         .»  T      -11  .  after  pfiymir 

,  "  being  the  other.    1  will  my  executors  to  tny  ju»t\kbtB 

Nocme  as  soon  as  possible  after  my  decease  *^*^^  ^^^  **^* 

^  Mroe  to  my 

£3»50L>  to  my  brother  J.  Ilatfward   after  two  i>iecutors 

mselves  Uie  sum    of  ^50  each  whatever  ^^XS^'i.^*"^ 

b  may  remain  undisposed  of  J*  being  one  and 

IF,  if.  of"  &C. 
"  the  other." 

of  the   will,   Lyom   was    acting    as    the  "^^^  ^i^  t^^ 

mv&  specific 
and  had  m  his  possession,  as  such  agent,  legAnim  and  & 

Ly  belon^g  to  the  testator,  and  had  also  ^jjj^ti^^i 

rol  and  management,  as    agent,    certain  Aft«r  tbe  date 

erty  of  which  the  testator  was  mortgagee,  j?,  L. 

accounted 
with  tho 
testator  as  his 

•  November  1861,  the  testator  returned  to  »«<^t.  flod 

'  ceoaed  to  act 

Lffons  soon  after  duly  accounted  to  him,   as  ancb ;  and 
.        1  *  ,  the  teHtator 

t  as  his  agent.  pwchaied  the 

equity  of 
redemption  of 
iifl  «ei£ed  aa  mortgagee^  and  sold  a  portion  of  inch  land, 
onla  "  now  in  bb  pofiseaaioQ  "  were  only  worda  of  deacriptioni  and 
will  itoxn  iipeakini^  from  the  death  of  the  testator ;  tbat  the  words 
belonging:  to  tne  ^'  laisse^  tbe  real  estate ;  that  the  worda  **  after 
t  dobtd  -'  charged  the  dchta  on  tbe  real  estate^  ho  as  to  enable  the 
t ;  and  that   the  legatees  ranked  co -equally,  and  miist  abate  in 


ofJE3,000. 
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Some  time  between  the  making  of  his  will  and  the 
date  of  his  death  the  testator  purchased  the  equity  of 
redemption  of  the  mortgaged  property,  and  his  interest 
under  the  mortgage  merged  in  the  fee.  In  February  1862, 
the  testator  sold  part  of  the  real  property,  and  died  seized 
of  the  residue,  on  the  17th  March  1863. 


The  present  suit  was  instituted  to  obtain  the  opinion  oi 
the  Court  upon  the  following  points,  namely : 

1.  Whether  as  to  the  words  "now  in  his  possession," 
the  will  was  to  be  held  to  speak  as  from  its  date  or  from 
the  death  of  the  testator. 

2.  Whether  under  the  expression  in  the  will  "  property 
belonging  to  me  "  the  real  estate  of  the  testator  passed. 

8.  Whether  the  words  "  after  payment  of  my  just  debts  *" 
amounted  to  a  charge  of  the  testator's  debts  upon  his  real 
estate,  so  as  to  enable  the  executors  to  sell,  there  being  no 
devise. 

4.  The  estate  being  insufficient,  which  of  the  legacies 
was  to  abate. 

ArgwmmU.         Mr.  Moore  for  the  Plaintiff. 

Mr.  Abraham  for  the  Defendant. 

The  following  cases  were  cited — On  the  first  point: 
Midland  Ry.  Coy.  v,  Ostvin  (a).  On  the  second  point :  CoU 
V.  Scott  (b\  Hepburn  v.  Skirving  (c),  and  Lady  Langdale  v, 
Brigge  {d).      On  the  third  point :   Shallcrosa  v.  Finden  (e), 


(a)  1  ColL,  79. 

(h)  1  Mac  &  a,  618. 

(c)  4  Jur.,  N.S.,  661. 


(<Q  SSm.  &  G.,  264;  affd. 
app.  2  Jup.,  N.S.,  982. 
(e)  3  Ves.,  739. 


CASES   m  EQUITY. 

p€  (/)  and  cases  there  referred  to.  On  the 
j^e  V,  Leapingwell  ig)^  White  v.  Waklm^  (A), 
oon  (J }, 

Cur.  adv*  vuiL 
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KAPTCAN  (aftar  stating  the  facta  of  the  case 
t)ove) : — 

lestion    is,    whether    the    real    property 
testator  after  he  made  his  willi  and  of 
,  the  Defendant  never  was  in  possession, 
11  to  the  executors.     In  the  first  place,  if 
possessed  the  lands  in  question  in  fee, 
B  personal t J,  at  the  time  he  made  his  will, 
m  to  L^om'  management  as  agent,  or  if 
demptiou  had  been  acquired  through  the 
the  words  "  now  in  his  possession  *'  would 
n  words  of  description ;  and  if  the  testator 
e turned,  and  had,  as  he  in  fact  did^  taken 
rty  into  his  own  management,  there  cannot 
all  would  have  passed,  although  nothing  ia 
D  L^ofu'  possession  at  the  time  tlie  will 
tie  24th  section  of  the  1  Fic*,  c.  96,  enacts 
epeak  as  if  made  inxmediately  before  the 
*'  unless  a  coutrary  intention  shall  appear 
•oes  such  contrary  intention  appear  in  thia 
necessary  that  the  **  contrary  intention  " 
express  words.    It  is  to  be  collected,  as  in 
itlon,  from  the  general  language  and  tenor 
at*     It  is  well  settled  that  the  words  **  pro- 
lan now  possessed  *'■  do  not  make  the  will 
[le  it  bears  date.    AH  wills  are  couched  in 


lB6t, 


Argtttneni, 

July  10, 
Judgmefd. 


(h)  29  L.  J.,  N.a,  Ch.,  79. 
(j)  7  Jur,.N.S,,  1227- 
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1862.  the  present  tense,  and  the  word  "  now  **  does  not  make  : 
more  emphatically  in  the  present  tense.  The  word  **  now 
therefore  must,  by  force  of  the  statute,  he  transported  wit 
all  other  words  importing  the  present,  to  the  moment  i 
Judgment,  the  testator's  death.  Cole  v.  Scott  was  cited  to  show  tk 
the  word  "now  "  has  a  contrary  effect.  That  case  has  bee 
a  good  deal  discussed,  both  in  subsequent  ciis?es  and  l 
text  writers.  There  can  be  no  doubt  whatever  that  tl 
judgment  in  that  case  is  right ;  but  it  is  equally  clear  tha 
in  so  far  as  that  judgment  proceeds  on  the  effect  of  tl 
word  "  now,"  that  ground  is  completely  s tripped  away  1 
later  decisions.  An  examination  of  the  ca.'^es  has  led  n 
to  the  conclusion  that  an  erroneous  view  of  Cole  v,  Sa 
has  been  taken  from  the  marginal  note,  which  makes 
turn  exclusively  on  the  use  of  the  word  **  now."  There 
also,  in  the  course  of  the  argument,  a  reported  dictum 
the  Lord  Chancellor,  to  the  effect  that  the  word  "  noin 
cited  in  a  will  with  a  date  certain  means  at  the  time 
making  the  will.  That  dictum  is  certainly  oyerruled  ] 
subsequent  cases,  especially  by  Hepburn  t\  Skirving.  B 
that  does  not  affect  the  judgment  I  have  examine 
the  three  several  reports  of  the  case,  and  I  find  that  tl 
words  ''  all  lands  now  vested  in  me  "  were  distinguish! 
from  other  lands  of  which  the  testator  afterwards  becdi! 
possessed ;  so  that  the  Court  was  enabled  to  collect  tl 
testator's  intention  that  as  to  certain  lands  he  intended  tJ 
will  to  speak  at  the  time  it  was  made,  and  as  to  certa 
other  lands  that  it  should  speak  as  direct^^d  l>j  the  stataJ 
This  distinction  is  clearly  explained  in  Lad^  Langdi 
V.  Brigge,  in  which  Cole  v.  Scott  is  approved  of ;  whil 
the  dictum  to  which  I  have  referred  is  considered  to  i 
incorrectly  reported,  and  the  operation  of  the  word  '*  noi 
is  held  to  be  as  I  state  it.  This  view  as  to  the  force  of  tl 
word  "  now"  has  recently  received  further  judicial  saneti( 
in  Hepburn  v.  Skirving,  in  which  there  was  a  bequest 
stock  "  of  which  I  am  now  possessed  in  the  Union  Bank 
Calcutta,"  and  it  was  held  that  stock  acquired  five  yea 


I 
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ed.  Thisj  though  it  does  not  affect  the 
ie  tf.  Scott  J  disposes  of  the  dictum  to  which  I 
nd  shows  tliat  the  mai'ginal  note  does  not 
ent  tha  case.  I  therefore  think  that,  in  the 
the  words  '^  now  in  his  possession  '*  do  not 
ion  of  the  will  to  the  time  at  which  it  was 
it  therefore  speaks  immediately  before  the 
lance  with  the  statute.  If  it  were  not  so, 
5t  be  held  to  have  died  intestate,  for  having 
jsion  of  all  his  property  before  he  died, 
Bg  either  personal  or  real  which  answered 
a.  It  appears  to  me  that  the  testator's 
iis  property  into  his  own  hands  does  not 
lityof  his  will;  and  that  the  words  "now in 
'  had  reference  merely  to  the  relation  of 
gent  which  suhsisled  between  the  testator 
le  time  ;  that  the  words  in  question  cannot 
into  an  intention  that  the  will  should 
the  date  at  which  it  was  made,  and  there- 
f  the  statute. 


18G2, 


Jud^meni, 


estion  is^  are  the  words  employed  by  the 
at  to  pass  the  real  estate  ?  There  are  no 
.  Tike  property,  be  it  what  it  may,  is  not 
1  to  the  executors.  The  testator  merely 
his  agent  shall,  immediately  after  his  death, 
perty  into  cash  ;  and,  after  paying  his  just 
r  the  amount  to  the  executors  named.  Now, 
as  snchi  could  not  do^  as  death  put  an  end 
r*  But  the  testator  names  executors,  Lyons 
d  I  think  that  this  "  desire*'  as  to  dealing 
erty  after  his  death  amounts  to  a  valid 
J  the  agent,  but  to  the  executors  so  named ; 
be  no  doubt  that  such  general  words  as 
ty/'  *'iny  property,"  "my  worldly  estate" 
I,"  ai-e  sufficient  to  pass  the  realty.  Indeed, 
ve  been  held  tc)   be  effectual   to  pass  the 
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1862.  realty,  although  the  gift  to  the  donee  is  followed  by  Uie 
words  "his  executors  and  administratoi^ "  only,  which 
would  seem  to  confine  the  gift  to  the  personaltj. 

Judgment,  That  the  executor  has  power  to  sell  the  real  propertj 

and  can  make  a  good  title  thereto,  seems  to  me  beyond 
doubt.  This  power  has  always  been  held  to  flow  as  a  cob 
sequence  of  a  direction  to  pay  debts.  In  this  case  tti< 
direction  is  given  to  Lyons  as  agent.  I  have  already  stated 
that  in  that  character  he  could  not  exercise  it ;  but  ''  thi 
payment  of  my  just  debts  "  is  equally  a  charge  against  *'  fll 
my  property,"  by  which  the  executors  are  bound.  Sabtn  v 
Heape,  cited  by  Mr.  Moore,  is  the  strongest  case  I  have  me 
with  on  the  point.  There  it  was  held  that  the  execul4>rs 
by  the  mere  force  of  a  charge  to  pay  debts,  could  make  J 
good  title  to  a  purchaser,  notwithstanding  a  period  ci 
twenty-eight  years  had  elapsed  since  the  testator's  death 
and  the  beneficiaries  had  been  let  into  the  receipt  of  tbi 
rents  and  profits  of  the  estate. 


^ 


The  legacies  to  the  executors,  in  case  of  a  deficiency  a 
assets,  abate  in  proportion  with  the  legacy  to  the  plaintiff 
but  I  do  not  think  she  is  entitled  to  priority.  Her  legacy 
is  not  specific,  and  there  is  clearly  noHiing  to  make  her  i 
purchaser.    All  the  legatees  rank  co-equally. 
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CKLE7,  by  his  will  dated    0th    May  A  testator 
ificaUy  devising  his    real    estates,  gave  weil^ot  liable 

eathed  all  his  farm  and  other  stock  and  to  dower  gave 

hia  reBiduary 
property  which  he  might  die  possessed  of  personalty  to 

Patrick  Goody,  and  George  Dixon  Hedley,  *J^^*''' 

md  directed  the  proceeds  to  be  applied  as  his  wife  Jf. 

ly  my  wife  Mary  JS700  twelve  months  after  months^aftCT 

her  executing  a  deed  of  renunciation  of  ^^  decease  on 

m  ,     ^er  executing 

^  freehold  estates  wheresoever     To  each  a  deed  of 

ers  Margaret  and  Ellen  £600  on  their  ^"^^JIJ*!^ 

Eige  of  twenty-one  years  respectively  or  all  his 

Towards    the   building  of  a  Eoman  ggt^teg 

h  on  the  four  acres  previously  devised  for  wheresoever ; 

to  each  of  his 
LOO."     The  testator  then  gave  devised  and  daughters 

the  payment  of  the  legacies  aforesaid  and  J^^^  ^v  . 

[lis  just  debts,  funeral  and  testamentary  attaining 

rest  residue  and  remainder  of  his  free-  respw^elyor 

I  estate  to  his  executors  in  trust  equally  heing 

married;  and 
une  between  hik  sons   on  the  youngest  towards  the 

The  testator,  who  buUdingofa 
Roman 
en  empowered  his  executors  to  carry  on  the  Catholic 

ition  if  they  should  deem  it  prudent  for  the  fo^^^r^ 

Idren,  being  minors ;  and  for  that  purpose  previously 

devised  for 
irplus  monies  which  they  might  become  that  purpose 

irtue  of  that  his  will  in  such  manner  as  in  ^^^'j ,      . 

HMt  as  to 

they  should  deem  advisable,  so  that  the  the  condition 
for  the  benefit  of  his  children  as  aforesaid,  ^on^onthe 

widow's 
legacy,  that 
died  on  the  27th  April  1859,  leaving  a  as  the  widow 

hildren,  the  two  eldest  sons  only  having  ^  nothing 

•^  °   to  renounce, 

ajority.  and  the 

condition  was 
rendered 
old  have  her  legacy  without  executing  a  barren  release ;  and  as  to 
widow  under  the  circumstances  was  not  a  purchaser  as  to  her  legacy, 
lacies  were  on  an  equality. 


je  of  twenty-one  years. 
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The  testator  left  considerable  real  estate,  but  sma 
personal  property,  exclusive  of  the  stock  requisite  f< 
carrying  on  the  station,  and  not  sufficient,  without  sale^ 
such  requisite  stock,  for  payment  of  the  debts  and  legack 

The  testator  was  married  after  the  1st  Janueiy  IftS 
and  his  widow  was  not  entitled  to  dower  out  of  any  of  h 
real  estate.  She  had  therefore  not  executed  any  deed 
renunciation  of  dower,  but  nevertheless  she  claimed  li 
legacy  out  of  the  personal  estate  in  the  hands  of  tl 
executors,  or  out  of  the  residue  of  the  real  estate  uiid 
the  residuary  devise,  and  the  daughters  Margaret  and  EU 
also  claimed  their  legacies  out  of  the  residue  of  the  rc 
estate,  in  case  the  personal  estate  proved  insu£BcienL 


Under  these  circumstances  the  executors  instituted  tl 
suit  to  obtain  the  direction  of  the  Court  upon  these  pctni 
and  upon  other  questions  of  no  general  interest  arisii 
under  the  will ;  and  also  for  the  general  adniinistration 
the  testator's  estate,  and  prayed  the  usual  accounts  in  i 
administration  suit. 

Mr.  Atkin8  and  Mr.  Holmyd  for  the  Plaintiffs, 

Mr.  Wyatt  for  the  infant  Defendants. 

{Tiir.  adv.  m 


JufyS, 
Judgment 


Mr.  Justice  Chapman  : — 

This  is  a  suit  brought  by  the  executors  of  the  T*ill 
Edmond  Buckley ^  deceased,  against  the  several  persoi 
beneficially  interested  under  the  will,  to  obtain  the  directio 
of  the  Court  upon  several  questions  raided  by  the  bllL 

Personalty  is  by  the  will  given  to  the  trustees  "  to  pi 
"  my  wife  Mary  £700  twelve  months  after  mj  decease  o 
"  her  executing  a  deed  of  renunciation  of  dower/'  ^c,    1 


dini 
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widow  was  not  entitled  to  any  dower,  and 
llimg  to  renounce  or  release.  The  testator 
to  make  a  provision  for  his  widow*  By 
lease  of  dower  he  conld  only  have  meant 
ttot  have  a  double  provision ;  but  he  was 
ler  right,  to  dowen  The  law  had  taken 
lev  J  and  although  no  modern  case  has  been 
le  authority  of  Swifiburrw  (^},  which  is  quit€ 
th  principle,  that  as  she  had  nothing,  she 
te  a  barren  releade,  and  should  not  he 
legacy.  We  have  some  analogous  cases 
Lre  left  to  daughters  *'  on  their  marriage 
,  of  trustees,"  end  the  testator  has  himself 
»  a  marriage.  The  legacy  in  such  case 
without  the  consent  of  the  trustees  to  the 
ler  V.  Warner  {!).  It  seems  to  me  to  make 
irinciple  whether  the  condition  is  rendered 
&  act  of  the  testator  or  by  the  act  of  the  law. 


bate m  en t.  I  am  of  opinion  that  there  is 
in  the  legacy  to  the  wife,  so  as  to  entitle 
y  as  against  the  daughters,  tl:iough  he  log  at 
\  particular  fund,  it  is  so  far  demonstrative 
out  of  any  residue  if  the  particular  fund 
B  had  been  entitled  to  any  dower  capable  of 
he  would  liave  been  a  purchaser  as  to  her 
id  have  heeu  entitled  to  have  it  paid  in 
ti  V.  Gordon  (m),  but  it  has  been  recently 
iimpson  \n\j  that  where  the  testator  leaves 
t.  of  which  the  widow  is  dowahlej  a  legacy 
jtrity,  and  Heath  v,  Dendy  (o),  is  to  the  sanxe 
itement,  therefore,  she  ranks  with  the  two 
m  other  legatee.  But  it  is  well  established 
7  legatee  has  no  right  to  call  upon  parti- 
ateea  to  abate.    The  whole  of  the  personal 


b„630. 
&S.,  304. 


(m)  5  Beav.,  35. 
(d)  1  Buss,  543. 

8  2 


« 


244 


SUPREME  COURT :  VICTORIA, 


1862. 


JudgmefU. 


estate  must  be  exhausted  before  the  particular  legatees  c 
be  called  upon  to  contribute  anything  out  of  their  legaci 
Fonnereau  v,  Poyntz{p).  JEEence,  the  persoualty  bequeatl 
to  the  trustees  must  be  devoted  to  the  payment  of  i 
widow,  and  to  supply  a  fund  for  the  ultimate  payment 
the  legacies  to  the  two  daughters,  as  well  as  the  legacy 
JBIOO  to  the  church — ^all  of  which  legacies  rank  co-equa 
If  the  fund  specifically  bequeathed  for  the  pajTiieiit 
these  legacies  prove  insufficient,  the  general  residu 
disposition  must  be  resorted  to.  If  that  be  not  suffici 
to  make  up  any  deficiency,  then,  but  not  till  then, 
legatees  must  be  subject  alike  to  a  rateable  abat^menl 
their  legacies.  It  makes  no  difference  that  the  lega< 
to  the  two  daughters  are  payable  in  Jutxtro^  because  t 
are  entitled  to  have  set  apart  a  sum  sufficient  to  sat 
their  legacies  when  they  shall  become  due  —  Per  L 
Hardmck,  in  Johnson  v.  Mills  (q)  and  Fhipps  v,  Annt^hy 
I  will,  therefore,  refer  it  to  the  Master  to  enquire  w 
present  sum  will  be  necessary  to  be  set  apart  in  oi 
to  secure  payment  of  the  legacies  of  J66CO  each  to  the 
daughters  of  the  deceased,  or  to  secure  the  legacies 
which  they  may  be  entitled  after  abatement^  if  any, 


As  to  the  continuing '  of  the  station  and  managinf 
the  same  for  the  benefit  of  the  childien,  tlie  execul 
undoubtedly  run  risk,  though  the  will  authorizes  ti 
to  carry  on  the  business.  They  may  be  charged  v 
losses,  without  being  credited  for  profits.  See  jE^ar  pi 
Garland  {s).  They  may,  however,  safely  do  so  under 
direction  of  the  Court ;  and  in  case  it  should  be  desira 
to  carry  into  eflfect  that  part  of  the  testator's  will,  1 1 
direct  the  proper  enquiries  to  be  made  by  the  Mrs 
whether  such  a  course  is  for  the  benefit  of  the  childt 
The  Decree  will  therefore  be, — Declare  as  shove;  n 
to  the  Master  as  prayed  by  the  Bill  and  as  stated  abo 
and  reserve  further  directions  and  costs. 


(p)  1  Bro.,  C.  C,  478. 
(q)  1  Ve».,  282. 


(r)  2  Atk.,  58, 
(*)  10  Vt*.,  119- 
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SIMPSON  o.  GOOLD.  -J^^ 

0  set  aside  a  Writ  of  Ne  Ecceat  Golonid^  under  It  b  not 
feodant  was  in  custody.     The  affidavit  of  ^^^T^e  ^ 
ufjon  which   the  writ   had   been   ohtainedj  IH^endant 
ie   Pkiutiff  and   Defendant  were  formerly  of  the  writ 
hat  the  partnership  was  dissolved  by  mutual  ^',*^*?* 
tiat    the    Defendant   had   drawn   from   the      The  return 

firm  the  sum  of  ^im,  and  had  eoUeeted  .^Jdi'n^'arjVrra 

firm  to  the  extent  of  £150,  butb  of  which  of  the  writ 

ed,  and  for  wliich  he  refused  to  account  to   Colonid 

that  the  sum  of  ^572  8^.  ^d,,  at  the  least,  ^^l";^,^,^^« 

Sherilr  to 

1  due  to  tiie  Plaintiff  upon  the  halance  of  xtmke  onder 
ip  aceaunts ;  and  that  the  Defendant  had  *^^f^^^<?d  to 
ntention  of  immediately  leavinjof  the  colony,  the  security 

_.,.,,»,       ,1-  ,      -  1         .  i*     1   t      ■  taken  by  him. 

%  Plainlin  s  arndavit,  and  venned  by  it,  was       Where  a 

i  by  the  Defendant  to  Messrs,  Benvan  4-  Co,,   Dcfemlant  has 

stated  ni 
inn,  stating  his  (the  Defendant's)  intention   writ mg^  that 
^^^  he  intend*  to 

J'  leave  the 

colmiy,  the 

4  the  itiotionj  an  affidavit  by  the  Defendant  (UBi^iiargu  him 
ag  certain  matters  of  account,  deny  in  g  that  f'"^^"  arreat 

^    ,  1  1      nr.1    r     *  „.         ,    under  JVtf 

g  of  the  accounts  between  the  Plain  tin  and  ^^eat  Colom^ 

.  there  would   be  any  balance  due  to  the  "JS^^^^f^,^^ 
^  affidavit  that 

stating  that  it  was  not  then,  nor  at  any  he  never  did 
,  the  mtention  of  the  Plaintiff  to  leave  the  ^J^^^^  *^** 
fitting  the  writing  of  the  letter  to  Messrs,   listen d,  %fy 

AiKda%dts  by  several  persons  to  the  effect  (^ilony. 

t  had  been  in  negotiation  with  them  for  the      ^?    . 

apjdieation  to 
lods  with  a  view  to  commencing  business  in  «et  nfiide  o 

rere  also  filed  on  behalf  of  the  Defendant,      V^^  ^"l  ff*^^ 

Cotoma  cue 

Ili'fetidant 

will  not  hei 

oivn  afB^lavit  denying  tbat  there  i^  any  balance  due  to  t\w  llAintilf. 

&r  (ot  a  writ  Ne  exeat  C<tlomd  b  ohtnined  from  a  Jtidp^e  in  Clmmbers, 

the  dSlcer  of  the  Court  for  its  iaiiie  ahonld  be  dmwD  up. 
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Mr.  LaweSy  for  the  motion. — The  Defendant  has  n( 
been  served  with  a  copy  of  the  writ  upon  which  he  m 
arrested,  as  required  by  the  Supreme  CquH  Rules,  Cap.  i 
R.  20.  The  SheriflTs  return  to  the  writ  is  not  under  ses 
as  required  by  the  writ  (i).  The  Defendant  has  no 
sworn  that  he  never  intended  to  leave  the  Colony,  and  th 
if  discharged  from  custody  he  will  not  do  so.  He  al 
denies  by  affidavit  that  there  is  any  btikinee  due  to  tl 
Plaintiff.  [Chapman,  J. — As  to  the  state  of  the  accoiml 
the  case  of  Jones  v.  Alephsin  (u)  shews  that  upon  this  moti* 
I  cannot  go  into  the  question  of  accounts.]  Iji  TuU^ 
Osmond  (r),  and  Musson  v.  Bourne  (w),  it  was  held  that  tJ 
writ  might  be  issued  upon  the  preecipe  without  any  fonn 
order,  and  therefore  this  motion  is  properly  dirtiel 
to  the  discharge  of  the  writ,  and  not  of  the  ordi 
[Chapman,  J. — I  think  when  you  intend  to  impeach  eve 
part  of  the  transaction,  your  motion  should  be  to  set  asi 
the  order,  the  writ,  and  the  service.  If  you  limit  it, 
upon  this  notice  of  motion,  to  the  writ,  as  soon  as  tl 
writ  is  declared  defective,  a  fresh  one  may  be  taken  0 
upon  the  order,  so  long  as  it  stands.] 


Mr.  Atkins  for  the  Plaintiff,  contra. 


Judfffnent.       Mr.  JUSTICE  Chapman  : — 

As  to  the  objection  to  the  service  of  this  writ,  I  am 
opinion  that  the  Rule  relied  on  by  Sir,  Lawts  a|>pli 
exclusively  to  writs  of  Foreign  Attachment.  This  wiO  1 
seen  by  referring  to  the  two  preceding  llules.  Rule  '. 
mentions  only  a  Writ  of  Foreign  Attachment,  and  th< 
Rules  19  and  20  use  the  expression  **  every  such  writ 


(Q  Vide  form  of  writ  in  Dan. 
Chy,  Prac,,  3rd  ed.,  p.  1288,  which 
had  heen  followed  in  this  case. 


(«)  16  Ve^,,  470, 

(o)  Vic.  Law  Times,  145. 

{w)  Ante,  I. 


\ 
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be  supposed  operation  of  this  Eule,  I  am 
Y  rule  of  practice  which  in  the  case  of  a 
requires  a  copy  of  the  writ  to  be  served. 

second  point,  that  the  return  is  not  under 
ement  clearly  is  confined  to  the  taking  of 
t  to  the  mere  return  of  the  arrest,  which 
rm,  corpus  cepu 

ts  in  this  case,  I  think  where  declarations 
by  the  Defendant  himself,  and  especially 
u*ations  have  been  reduced  to  writing,  as 
ressing  an  intention  to  leave  the  colony, 
LOt  discharge  him  upon  his  own  affidavit 
intend,  and  does  not  intend  to  leave  the 
irt  will  require  something  much  stronger 
jn,  looking  at  the  other  affidavits,  they 
tative,  and  merely  go  to  shew  that  the 
I  fact  entering  into  certain  arrangements 
going  to  Gipps  Land,  if  he  could  arrange 
:>  establish  a  business  there ;  and  the 
avit  that  he  did  not  intend  to  leave  the 
ported  by  the  circumstances  shewn  in  the 
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of  the  accounts,  it  has  been  decided  that 

the  party  that  he  does  not  owe  the  money 

to  discharge  him.      These  applications 

a  after  Answer ;    and  then,  no  doubt,  if 

the  Bill  and  Answer  it  can  be  ascertained 

certain  there  will  be  no  balance  due  to 

taking  the  accounts,  then  the  Court  will 

defendant.       There    is    another    course 

d,  which  is,  that  if  the  Court  is  satisfied 

the  Defendant  has  been  arrested  for  too 

the  Court  will,  upon  application  being 

pose,  reduce  the  amount  endorsed  upon 


\\ 
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1862.  the  writ,  and  allow  the  security  to  be  taken  for  th 
smaller  amount.  That,  however,  ib  not  the  presei 
application. 

Judgment,  As  to  the  practice  of  the  office  with  regard  to  the  issnii: 
of  the  writ,  I  think  it  is  quite  clear  that  what  Mr,  Justin 
Molesworth  decided  in  Musson  v.  Bourne  was  that  where  tl 
application  for  the  writ  was  made  in  Court,  no  Judg« 
order  was  necessary;  hut  where  the  applieation  is  mm 
to  a  Judge  in  Chambers,  there  is  no  other  mode 
informing  the  officer  of-  the  Court  of  what  has  been  doi 
except  by  drawing  a  formal  order. 


Upon  the  whole,  I  think  this  motion  has  not  suecee^c 
and  should  be  dismissed  with  costs. 

Motion  dismissed  with  cos 


Avguit  IS. 


In  the  Matter  of  the  Will  op  DONALD  KENNEI 
Deceased. 


Donald  Kennedy  died  on  the  Sth  Januarj  18( 
having  by  his  last  will  simply  revoked  all  former  wU 
thus  leaving  his  personal  property  to  be  distribut 
according  to  the  Statute  of  Distributions,  Under  U 
will  Mrs.  Sarah  Machay,  the  sister  of  the  quasi  intesU 


8.  It,,  a 

married 

woman,  on 

the  28th 

September 

1860, 

obtahied, 

mider  the  Act 

No.  125,  8.  7, 

a  protection  order,  protecting  her  subseqnently-acqnired  money  and  prapertj  api 

her  husband,  or  his  creditors,  or  persons  claiming  under  him.    On  tbc  Bth  Jj^nuary  13 

■he  became  entitled,  as  next  of  kin,  to  a  share  of  the  estate  f>f  her  brother  J)^ 

deceased  intestate.    The  administrator  of  D.  K,,  presented,  under  the  Act  No,  112}  >. 

a  petition  for  the  opinion,  advice,  or  direction  of  the  Court  whether  he  would 

justified  in  paying  the  share  of  8,  M,  to  her  personally.    The  petition  i%as  sened 

8,  M.'*  husband,  and  he  appeared,  consented,  and  offered  to  e^^eute  a  releajf^  to  i 

administrator : 

Seld,  that  there  was  no  necessity  for  any  consent  or  release  by  the  bniband^  uid  tl 
the  money  might  be  paid  to  the  wife  on  her  own  receipt. 
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is  next  of  kin,  became  entitled  to  a  share 
aal  estate.  On  the  28th  September  1860 
obtained  a  Protection  Order  under  the 
125,  sec.  7,  protecting  her  subsequently 
lej  and  property  against  her  husband  or  his 
ay  person  claiming  under  him.  Under  these 
\  the  administrator  presented  a  petition,  under 
^o.  112,  sec.  61,  for  the  opinion,  advice,  or 
he  Court,  whether  he  would  be  justified  in 
are  of  Mrs.  Machay  to  her  personally.  The 
Mrs.   Machay  had    been    served  with    the 


1862. 
In  re 

KXNKEDT. 

Statemeni, 


iephen^  for  the  Petitioner,  cited  In  re  Kingsley'a     Argument. 
H>ke  V.  Fuller  (y),  and  Bathe  v.  Hie  Bank  of 


r,  for  the  husband,  consented  to  the  money 
>  Mrs.  Mackay,  and  stated  that  the  husband 
issary,  execute  a  release  to  the  administrator. 


Chapman  : — 

[link  there  is  any  necessity  for  any  consent 
the  husband.  The  money  may  be  paid  to 
upon  her  own  receipt. 


Judgment. 


BeAY.,84. 

1 99. 


(g)  4  E.  &  J.,  564. 
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'I,    I 


HENTY  V.  HODGSON. 


Aus/.  4,  6,  6. 
September  4. 

J.m,  being  dOEN  HODOSON  being  seized  of  certain  freehold  lain^- 
gavetohifl  *  ^^  ^^  Colony  of  Victoria,  on  the  24th  January  185 r» 
Jt?^5"^       deposited  with  the    Union  Bank    of  Australia   the  tiil» 

1 1  tie  -Cl66CL3y 

and  with  deeds  to  the  lands  in  question,  and  at  the  same  time  signec 

memoJ^dS^  and  delivered  to  the  bank  the  following  memorandum  :- 
of  equitable 


deposit, 
stating  that 
they  were  to 
be  held  as  a 
continuing 
collateral 
security  for 
due  payment 
of  his 

liabilities  to 
the  bank  then 
existing  or 
thereafter  to 
arise,  and 
binding 
himself  to 


"  Melbourne  24th  January  1656 

"  To  the  Manager  of  the  Union  Bank  of  Australia 
"  Melbourne  , 

"  Sir — In  consideration  of  advances  made  and  to  b 
"  made  to  me  the  undersigned  John  Hodgson  by  the  TJnio 
"  Bank  of  Australia  Melbourne  I  hereby  deposit  in  jou 
'*  hands  the  deeds  mentioned  in  the  schedule  bereunt 
"  annexed  to  be  held  by  you  as  a  continuing  collat^n 
**  security  for  the  due  payment  of  any  liabilities  I  no^ 


mo^jLV^  "  ^^^®'  ^^  ^*  *^y  future  time  may  have  in  the  Unioo 
demand.  "  Bank   of  Australia   either   by   bills   of  exchange   ove 

J.  Jrrobtained  "  drawn  account  or  otherwise  and  I  bind  myself  my  heir 

the  title-deeds  «  executors  and  assigns  to  execute  on  demand  being  mad 
back  from  the  °  ^ 

bank  for  the 

express  purpose  of  their  being  inspected  by  Q.,  the  solicitor  of  E,  H.,  who  had  promiM 
to  lend  £3,000  on  the  land  to  pay  off  the  bank  and  other  creditors  of  J.  M^,  if  C 
should  approve  of  the  title  and  the  sufficiency  of  the  property.  J.  R.  deposited  tt 
deeds  with  O,  for  inspection.  Pending  the  inspection  by  O.,  J.  H,  obtained  ^ 
E.  H.  a  loan  of  £600  on  security  of  the  deeds.  At  this  time  neither  E.  H.,  nor  Q^  h 
solicitor,  had  notice  of  any  claim  by  the  bank.  Subsequently,  the  bank  hearing  of  th 
loan  of  £600  by  E,  H.  to  J.  H.,  registered  their  memorandum  of  equitable  ilep**i 
and  demanded  the  deeds  from  6^.,  who  refused  to  deliver  them.  J,  H,  then  die* 
haying  by  will,  dated  on  the  day  of  his  death,  devised  the  land  in  questiciu  in  strli 
settlement.  On  a  suit  by  E,  JET.  against  the  devisees  and  personal  represofitatiTe^  ( 
J.  H.  (some  of  whom  were  infants)  and  the  bank,  claiming  priority  to  the  bank,  an 
payment  of  his  loan,  with  interest,  and  his  solicitor's  costs,  or,  in  default,  for  a  sale  ; 

Held,  that  the  Plaintiff  was  entitled  to  the  decree  prayed,  with  costs ;  that  th 
solicitor's  costs  prayed  for  should  include  all  the  costs  relating  to  the  propost^d  mori 
gage  to  E.  H.  for  £8,000  ;  and  that  there  should  be  a  sale. 

Held,  also,  that  as  it  was  for  the  interest  of  the  infants  that  there  should  be  c 
delay,  there  should  be,  with  consent  of  parties  suijurit,  an  immediate  sale. 
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^e  of  the  property  comprised  in  the  said         1862. 
r  of  the  inspector  for  the  time  being  of 
ik  of  Australia  or  other  officer  as  may  be 

L 

^*  Your  obedient  servant  StcUemeni. 

"  John  Hodgson." 

dum  of  deposit  was  not  registered  by  the 
)th  February  1860,  as  hereafter  mentioned. 


1859,  Mr.  Hodgson,  being  in  negotiation 
iff  for  a  loan  of  £3000  on  the  security 

included  in  the  deeds  deposited  with 
ed  to  the  manager  of  the  bank  for  the 
•e  delivered  up  to  him,  as  admitted  by  the 
swer,  "  for  the  purpose  of  inspection  by 
olicitor  for  the  Plaintiff  who  had  as  the 
^son  then  alleged  agreed  to  advance  £3000 
0«.  per  cent,  per  annum  to  pay  off  the  debt 
ak  as  well  as  other  liabilities  if  the  said 
dtor  should  approve  of  the  title  and  the 
he  property  comprised  in  the  said  deeds.** 
ived  from  the    bank   were    immediately 

Hodgson  with  Mr.  Gell  for  him  to  inves- 
11  behalf  of  the  Plaintiff. 

rovember  1869,  pending  the  investigation 
T.  Hodgson's  title,  and  subsequently  to  the 
jeds  with  Mr.  Gell,  the  Plaintiff  advanced 
—and,  as  stated  in  evidence  by  Mr.  Gell^ 
ty  of  the  deeds  so  deposited,  but  without 
morandum  to  that  effect — the  sum  of 
amount  Mr.  Hodgson  gave  the  Plaintiff  a 

payable  with  interest  at  12^^  per  cent. 

demand.  At  the  time  oif  this  advance 
ntiff  nor  Mr.  Gell  had  any  notice  of  the 

mortgage  upon  the  property. 


m 


If        f  .n 


252  SUPREME  COURT:   VICTORIA. 

1862.  On  the  90th  February  1860,  the  bank  having  becoi 

aware  of  the  advance  of  £600  by  the  Plaintiff,  registei 
the  memorandum  of  the  94th  January  18^6,  above  : 
out,  and  shortly  afterwards  applied  through  their  solicii 
Statement,  to  Mr.  Oell  for  the  return  of  the  deeds  in  question,  whi 
he,  on  the  part  of  th€^  Plaintiff,  declined  to  part  with. 

On  the  6th  March  1860,  Mr.  Hodgson  having  dishonoi 
his  promissory  note  for  J6600,  the  Plaintiff  recoverec 
judgment  upon  it  for  J£695  85.  Id.,  being  for  princif 
interest,  and  costs ;  and  on  the  9nd  of  April  1860,  no  p 
of  this  sum  having  been  paid  to  the  Plaintiff,  he,  at  1 
request  of  Mr.  Hodgson,  executed  a  letter  of  license 
him  for  nine  months,  in  consideration  of  Mr.  Hodg 
executing,  which  he  did,  the  following  memorandum  :- 

"  Melbourne  2nd  April  186( 

"  To  Edward  Henty  Esq. 

"  Sir — In  consideration  of  your  executing  the  lettei 

"  license  signed  by  my  other  creditors  dated  the < 

**  of last  I  hereby  consent  that  the  title-deeds  h 

"  by  you  shall  be  subject  to  the  payment  by  me  of  ' 
"  costs  and  charges  incurred  by  you  in  and  about 
"  negotiation  of  the  loan  from  you  to  myself  in  addit 
"  to  the  lien  you  now  have  upon  such  deeds  for  the  si 
"  of  £600  advanced  by  you  to  me 

"  I  am  Sir  your  obedient  servant 

"  John  Hodosok.' 


On  the  10th  April  1860  Mr.  Hodgson  executed  anotl 
memorandum,  by  which  he  agreed  that  the  judgment  d 
should  bear  interest  at  IS^-  per  cent,  per  annum ;  and  ti 
any  monies  to  arise  by  the  sale  of  any  property  descril 
in  any  of  the  deeds  then  in  the  hands  of  the  Plaint 
should  be  paid  to  the  Plaintiff  on  account  of  his  cla 
until  the  judgment  debt  with  interest  and  costs  shoi 
have  been  fully  paid  off. 
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ugust  1860  Mr.  Hodgson  died,  having  first         1862. 
ated  on  the  day  of  his  death,  by  which  he 
perty  comprised  in  the  deeds  in  question 
►ers  of  his  family  in  strict  settlement.    The 

renounced,  administration  with  the  will      StcOement. 
ien  out  by  Mrs.  Hodgson,  the  widow  and 

a  part  of  the  real  estate  devised  by  the  will. 

now  filed  his  bill  against  the  devisees  and 
sntative  of  Mr.  Hodgson,  and  the  Union 
tg  that  he  was  entitled  to  rank  in  priority 
quitable  mortgagee  of  the  land  comprised 
•osited  with  him,  and  praying  that  it  might 
and  for  an  account  and  payment  of  the 
)n  his  security,  or  in  default  of  payment, 
land. 

7hen  and  Mr.  Webb,  for  the  Plaintiff. — The  Argum^ni. 
ank  being  created  by  a  deposit  of  the  deeds 
by  the  deeds  being  given  up;  and  the 
has  no  further  claim  upon  the  deeds  or 
;luded  in  them.  It  is,  however,  sufficient 
lie  Phuntiff  to  argue  that  the  claim  of  the 
led  to  that  of  the  Plaintiff.  Here  the 
possession  of  the  deeds  has  a  better  equity 
who  parted  with  the  deeds,  knowing  that 
lich  they  were  required  was  to  raise  money 
ze  V.  Bice  (a),  Waldron  v,  Sloper  (b).  Finch  v. 
e  bank  did  not  register  their  equitable 
B  the  loan  by  the  Plaintiff;  and  their 
bsequently,  with  notice  of  that  loan,  cannot 
ty  over  the  Plaintiff.  Egre  v.  Dolphin  [d), 
(«),  Lee  V.  Oreen  (/).     In   this  case  the 


L3;     affd. 

>y   906* 


(d)  2  BalL  &  B..  802. 

(*)  16  Beav.,  120. 

(/)  6  De  G.,  M.,  Sl  G.,  166. 
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1862.  Plaintiff  is  entitled  to  be  paid  his  principal,  interest,  » 
costs  in  priority  to  any  other  person  whatever,  and  to  ha 
the  usual  decree  for  an  account  and  iia^Tiient,  and, 
default  of  payment,  for  a  sale.  Tipping  v.  Power  (g),  W^ 
Argument,  v.  Lockhart  (A),  Upperton  v,  Harrison  (j).  The  Befeiidao 
other  than  the  bank,  are  not  entitled  to  their  costs  out 
the  fund  arising  from  the  sale  of  the  land  ;  for,  haviag 
substantial  defence,  they  should  have  left  the  suit  un< 
fended ;  and  they  are  not  entitled  to  incur  costs  in  t 
expectation  of  getting  them  out  of  any  fund  in  Coi 
arising  from  a  sale  of  the  mortgaged  property  KhuU 
Courtney  (k).  Here  it  would  be  for  the  benefit  of  all  part 
that  an  immediate  sale  should  be  had ;  and  if  the  Coi 
sees  that  it  would  be  for  the  benefit  of  the  infant  parti 
it  will  order  an  immediate  sale.     Redshaw  v.  Newhold  [ti 

Mr.  Abraham  and  Mr.  Lawea,  for  the  ITnion  Bank 
Australia. — Mr.  Hodgson  agreed  with  the  bank  to  exeei 
a  legal  mortgage  when  required,  and  that  agreement  bei 
registered  is  in  effect  equivalent,  under  the  Begisl 
Act,  to  vesting  the  legal  estate  in  the  bank,  Whari 
V,  Greville  (m),  Drew  v.  Earl  Norhury  {n\  Malesworth 
Registration.  Here  the  bank  had  a  reasonable  motive  \ 
parting  with  the  deeds  and  was  guilty  of  no  laches,  and 
such  case  the  Court  will  treat  the  first  mortgagee  as 
innocent  party  and  not  deprive  him  of  his  priority.  Hi 
V.  Elmes  (o),  Evans  v.  Bicknell  (p\  Ex  parte  Cawthome  { 
Ex  parte  Reid  (r).  The  merely  putting  the  deeds  in  t 
hands  of  the  Plaintiff's  solicitor  to  prepare  a  mortga 
creates  no  lien.  Norris  v.  Williamson  {s).  [Chapmnn^  J. 
There  are  cases  in  which  it  has  been  held  that  a  me 
deposit  of  deeds  and  payment  of  money,  nothing  beii 


(ji)  1  Hare,  403. 
(A)  10  Beav.,  320. 
(J)  7  Sim.,  444. 
Qc)  Sup.  Ct.  Vic 
;  (0  12Jur.,  833. 
(m)  Vic.  Law  Times,  76. 


(«)  8  Jo.  A  L„  367. 
(o)  30  L.  J.  (N.S.),  Ch,,  2S5, 
(p)  6  Ves.,  174. 
(5)  IG.  &  J.,  116. 
(r)  17  L.  J.  (^\S.),  Bky.,  m 
(9)  12  VeB.,  192. 
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is  sufficient  to  create  a  lien.  In  Keys  v. 
Ahinger  3&js  that  it  is  a  sufficient  answer 
le-deeds  that  money  has  heen  advanced 
ere  the  security  upon  which  the  J6600  was 
3  promissory  note  and  nothing  else,  and 
>f  the  2nd  and  10th  April  were  subsequent 
n  of  the  equitable  mortgage  to  the  bank, 
id  with  the  deeds  for  the  purpose  of 
Tdgsan  to  raise  i63,000,  with  the  view  of 
off,  whereas  he  only  raised  £600,  and  did 
k  off.  Therefore,  the  object  with  which 
L  with  not  having  been  fulfilled,  the  bank 
\he  return  of  the  deeds,  and  to  stand  in 
^laintiff.  As  to  costs,  even  if  the  Court 
minion  that  the  Plaintiff  is  entitled  to 
claim  in  priority  to  the  bank,  the  bank 
eir  costs  of  suit  out  of  the  proceeds  of  the 
rty,  although  it  may  be  insufficient  to  pay 
lim  in  full.  Cooke  v.  Broum  (v).  The  lien 
for  conveyancing  costs  can  only  extend  to 
if  the  loan  of  £600,  and  not  to  the  costs  of 
I  loan  of  £3,000.     Young  v.  English  (w). 


1862. 


Argument, 


ad  Mr.  Holroyd,  for  Mrs.  Hodgson,  the 
d  administratrix,  cited  upon  the  question 
•te  Oarhutt  (x\  Kenebel  v.  Scrafton  (y\  White 
'borough  (z),  Siffken  v.  Davis  (a),  and  Macrae 


'  the  remaining  Defendants,  the  devisees, 
costs  of  his  clients  might  be  paid  out  of 
from  the  sale  of  the  property,  and  cited 
issop  (c)  and  Tardrew  v.  Howell  (d). 


>5. 

(z)  Jac.,  402. 

527. 

(a)  Kay,  App.,  xxi. 

(b)  4  Jnr.  (N.S.),  967. 

(c)  7  Sim.,  438. 

X 

((0  80L.J.(N.S.),Ch.,191 

H 
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Mr.  J.  W.  Stephen,  in  rejriy. — The  Registration  Acts  d 
not  apply  to  this  case,  because  here  there  is  nothing  whic 
can  properly  be  registered  under  those  Acts.  MoUsuxm 
on  Registration,  p.  83 ;  Sumpter  v.  Cooper  (e).  The  judj 
ment  of  the  Vice-Chancellor  in  Ex  parte  Cawthome,  cite 
by  Mr.  Abraham,  is  materially  modified  by  the  judgment  ( 
Lord  Eldon  in  the  same  case  on  appeal  (/).  As  to  tl 
costs  of  the  devisees,  their  presence  is  rendered  necessai 
by  the  will  of  the  testator  devising  the  mortgaged  premis* 
in  strict  settlement,  which  will  was  made  subsequently 
the  equitable  mortgages  being  effected.  The  costs  of  the 
parties  must,  therefore,  be  paid  out  of  the  testator's  estal 
and  cannot  be  charged  upon  the  mortgaged  premise 
Wortham  v.LordDacre  (jgi).  As  to  the  bank's  costs,  Upperi 
V.  Harrison  {h)  shews  that  the  Plaintiff  has  a  right  to 
paid  his  principal,  interest,  and  costs  in  full  before  t 
bank  are  entitled  to  their  costs.  • 


Anffuate. 
Judgment. 


Mb.  Justice  Chapman  : — 

In  this  case  it  appears  that  in  the  year  1856  the  h 
Mr.  Hodgson  deposited  with  the  Union  Bank  certain  dec 
as  a  security  for  a  balance  then  due,  and  also  to  contin 
as  a  security  for  any  balance  the  bank  might  subsequeni 
have  against  him  ;  and  a  memorandum  to  that  effect  ^ 
executed  at  the  time.  I  think  there  can  be  no  doi] 
whatever  that  that  constituted  a  valid  equitable  mortga^ 
and  that  it  would  have  been  so  even  had  the  bank  t 
adopted  the  precaution  of  taking  a  memorandum,  Tl 
equitable  mortgage  continue4  without  dispute  until  Octol 
1859,  when  Mr.  Hodgson,  being  in  difficulties  and  wantii 
money,  went  to  the  bank  and  got  the  deeds,  the  subject 
the  present  litigation,  from  Mr.  Cook,  the  then  manAg 


(«)  2  B.  &  Ad.,  223. 
(/)  1  G.  &  J.,  240. 


(^)  2  K.  &  J.,  437. 
(A)  Ubiwp. 
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'  the  express  purpose^  as  avowed  to  him 
I,  of  raising  money  upon  them;  and  it 
ided  he  had  succeeded  in  raising  the  sum 
m  of  the  money  was  to  have  come  into  the 
le  Bank,  in  order  to  expimge  his  deht  to 
3  deeds  in  question  were  then  taken  hy 
Mr.  Gell,  the  Solicitor  of  the  Plaintiff,  and 
tion  for  a  mortgage  was  going  on  a  sum  of 
sed  to  Mr.  Hodgson ;  and  upon  the  evidence 
least  douht  that  that  £600  was  advanced 
y  of  all  the  deeds  which  had  heen  deposited 
r.  OelL  No  writing  except  a  promissory 
)0  was  taken  at  the  time,  hut  I  think  that 
rence  whatever.  Subsequently  the  nego- 
loan  went  off,  the  Plaintiff  declining  to 
n  required,  and  then  Mr.  Sodgson  applied 
order  to  get  back  his  deeds.  Mr.  Oell^ 
d&i  by  the  securities,  as  he  was  bound  to 
nterest  of  his  client  in  his  keeping  at  the 
L  the  month  of  February  1860,  the  fact  of 
0  is  communicated  to  the  Bank,  and  there- 
0th  February,  but  not  before,  the  Bank 
^gistrar  and  registers  its  written  instrument 
quitable  mortgage  was  originally  effected  ; 
►  evidence  whatever  that  either  Mr.  Qell  qt 
A  any  notice  of  the  Bank's  claim  by  way 
ortgage  upon  these  deeds  until  after  the 
£600.  Afterwards  a  writ  was  taken  out, 
igned,  I  believe  by  consent,  for  the  amount 
)ry  note.  It  has,  however,  been  held  over 
that  the  fajci  of  obtaining  a  judgment  does 
lir  the  security  of  an  equitable  mortgage, 
therefore,  dwell  further  upon  that. 


1862. 


Judgment. 


principles  upon  which  this  suit  must  be 
\  very  simple  in  their  nature,  although 
B  is  a  difficulty  in  applying  the  evidence  in 

T 
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cases  of  this  description  to  ascertain  to  which  side  of  tl 
line  the  case  belongs.  There  is  no  doubt  whatever  thi 
where  the  contest  is  between  parties  bavin  f^  two  equiti< 
which  are  perfectly  equal  then  the  rule  Qw*  prior  i 
tempore  potior  est  jure  prevails.  TMiere  til  ere  are  tv 
equitable  incumbrancers,  and  both  have  been  deceived^  tl 
equality  of  the  equities  is  in  no  degree  disturbed,  and 
that  case  priority  prevails.  For  instaneSj  e apposing  : 
this  case  Mr.  Hodgson  had  obtained  from  the  Bank  tl 
loan  of  his  title-deeds  under  colour  of  perforniing  a  coi; 
nant  to  produce,  and  had  then  raised  money  upon  the 
without  disclosing  to  the  lender  the  prior  incumbnmce 
the  Bank,  the  Court  would  then  balimce  the  deceptii 
against  the  concealment,  and  tha  equities  beings  st 
equal,  the  priority  in  time  would  previiiL  That  after  all 
the  case  of  Hunt  v,  Elmes.  There  both  parties  we 
deceived,  and  the  Court  gave  effect  ta  the  priority  of  tin 


i' 


Where,  however,  there  is  laches  on  the  one  side  a: 
not  on  the  other,  that  is  sufl&cient  to  disturb  the  balaii 
between  the  equities  and  destroy  the  *■  fleet  of  the  priorj 
in  point  of  time ;  and  in  this  case  1  think  the  equality 
the  equities  is  destroyed  by  the  conduct  of  tlie  Bank,  T 
Bank  were  in  no  degree  deceived  by  Mr.  HtydgMon,  The 
is  no  case  of  that  description  made  by  tlie  answer  of  t 
Bank,  which  discloses  that  the  Bank  were  sufficiently  awa 
at  the  time  that  they  parted  with  these  deeds  to  Mr.  Hodgm 
that  he  procured  them  for  the  express  purpose  of  obtaini 
a  loan  from  Mr.  Henty  upon  the  security  of  the  propei 
to  which  they  referred.  Had  it,  however,  been  for  t 
purpose  of  obtaining  a  loan  from  any  party»  without  a 
name  being  disclosed,  I  think  that  ivould  have  been  qu 
sufficient.  There  is  also  the  evidence  of  Mr,  Cook,  I: 
was  the  hand  by  which  the  deeds  were  given  up,  and 
states  that  they  were  given  up  to  ilr.  Hodgson  for  t 
purpose  of  obtaining  a  loan.  I  do  not  think  it  is  op 
to  the  Bank  to  say  that   their   permission  was  liiait 


OASES  IN  EQUITY. 

IF?  of  a  loan  of  £3,000,  and  that  not  obtaining 
Hodgson  ought  to  have  returned  the  deeds 
ind  not  have  taken  a  part  of  the  loan.  The 
luntarilj  parted  with,  and  that  distinguishes 
Huni  V,  Elmts,  where  there  was  no  voluntary 
he  deeds ;  and  they  were  so  parted  with  for 
pose,  that  purpose  being  expressly  to  aid 
n  obtaining  a  loan  from  Mr.  Henty. 

1,  the  Bank  having  a  written  memorandum 
egistered  that  when  they  first  obtained  the 
hen  they  parted  with  the  deeds ;  and  had 
Mr,  Gell  would  have  been  put  upon  his 
investigating  the  title,  he  no  doubt  would 
ed  the  entry  in  the  register.  The  Bank, 
^ar  to  have  been  desirous  of  throwing  no 
T.  HodgsofCs  way,  and  did  not  do  what  they 
one— namely,  register  their  equitable  mort- 
k,  therefore,  that  the  Bank  have  clearly  so 
.  Hodgson  as  to  disturb  the  equality  of  the 
e  Plaintiff's  flavour  and  that  on  that  account 
intitled  to  a  Decree. 

kr  is  that  affected  by  the  subsequent  registry? 
can  be  no  doubt  that  that  does  not  affect  it 
>s  I  because  that  registration  was  effected  for 
on  than  because  the  Bank  obtained  notice  of 
h  had  been  effected  by  Mr.  Hodgson, 
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w,  that  it  is  quite  clear  that  the  solicitor's 
eluded  in  the  security.  As  far  as  I  am 
B  costs  have  no  reference  whatever  to  any 
3  than  this.  I  think  the  costs  of  the  invest!- 
e  should  include  all  the  costs  in  relation  to 
mortgage  for  £3,000.  It  was  clearly  with 
f  the  Bank  that  Mr.  Hodgson  went  with  these 
k6  the  loan  ;   and  if  no  loan  whatever  had 

t2 
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been  effected,  I  incline  to  think  Mr.  Odl  might  under  the 
circumstances  have  established  his  lien  for  the  costs  of 
investigating  the  title.  He  could  not  extend  it  to  any 
other  business ;  but  the  costs  of  all  business  he  did,  in 
and  about  the  negotiation  of  this  proposed  loan,  I  think 
he  is  entitled  to. 

Then  as  to  the  form  of  the  decree.  I  have  looked  into 
the  cases,  and  I  think  ordinarily  six  months'  time  to 
redeem  is  given,  or,  in  cases  of  successive  redemptions, 
six  months  and  three  months  respectively.  There  are 
some  cases  in  which  it  has  been  held  that  where  there  are 
only  infants  concerned,  and  the  Court  sees  that  it  would 
be  for  the  benefit  of  the  infants  that  there  should  be  no 
delay,  it  will  direct  an  immediate'  sale.  I  have  no  doubt 
in  my  own  mind  that  in  this  case  an  immediate  sale  would 
be  for  the  benefit  of  the  infants,  and  I  therefore  do  not 
think  it  necessary  to  run  the  estate  to  the  expense  of  a 
reference  to  the  Master  upon  that  point.  If,  therefore, 
the  parties  to  the  suit  who  are  sui  juris  consent  to  an 
immediate  sale,  I  will  make  a  decree  accordingly. 


The  only  other  point  is  as  to  the  costs.  The  Plaintifl 
will  be  entitled  to  his  costs,  but  I  think  as  to  the  costs 
of  any  of  the  Defendants  there  can  be  no  order. 


Perhaps  I  ought  to  express  an  opinion  at  once  that  1 
think  the  Bank  are  actually  entitled  as  equitable  mort 
gagees,  but  subsequently  to  the  equitable  mortgage  of  the 
Plaintiff;  and  a  declaration  to  this  efifect  may  be  insertec 
in  the  decree. 


September  4.  His  HoNOR,  upon  production  of  the  written  consent  o 
the  solicitors'  for  all  the  adult  Defendants,  made  a  decre< 
for  an  immediate  sale. 
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MARTIN  V.  STEPHENSON.  v12!2l. 

^1^.6,8,9,21. 

I  a  suit  brought  by  the  wife,  and  children  by  a  Jf.,  in 
iage,  of  Edward  Martin,  to  have  certain  alleged  ^^^  i^"n^ 

red.     The  case  made  by  the  bill  was  briefly  as  marriage, 

undertook 
Terbally  to 
settle  real 
property  in 

fartin,  in  contemplation  of  marriage,  undertook  favour  of  his 

settle  certain  property  on  his  then  future  wife,  ^^  ^^^  j^T  ® 

ider  to  his  children  by  a  former  marriage.    The  with 

^rwards  took  place.     The  Plaintiflf  Mrs.  Martin  hig  own 

irged  her  husband  to  carry  out  his  promise ;  children  by  a 

Qgly  he  went  to  his  solicitor,  who  had  Martin's  The  marriage 

is  custody,  in  order  to  have  a  will  prepared,  xtter^^' 

^rtained,  however,  that  a  will  would  not  be  marriage 

r  the  purpose.     Soon  after  this  he  met  the 

Stephenson,  who  volunteered  to  become  trustee  i^^^^J^ded  and 

^  supposed  to  be 

artin  and  the   children.     By  the  Defendant's 


M.  execated  a 
deed  which  he 


a  conveyance 
to  S,  in  fee, 
on  the  trusts 


tin  took  the  deeds  relating  to  the  property 

be  settled,  out  of  the  hands  of  his  own  solicitor,  of  the 

with   them,   accompanied    by  the   Defendant  agreement, 

to  the  solicitor  of  the  latter.  ^^^  ^*"^^ 

was,  by  the 

fraud  of  S.,  a 

Ueged  by  the  biU  that  Martin,  intending  to  JJ°''?J"f^  ^ 

lis  verbal  promise,  gave  instructions  for  the  simple 

of  a  deed  of  trust ;  but  by  the  contrivance  of  expressed  to 

be  for  a 
valuable 
Jf.  became  insolvent.     After  his  insolvency  he  executed  a  written 
the  ante-nuptial  trusts  on  which  the  land  had  been,  or  was  to  have 
1  in  fee  to  j9. 

r  the  wife  and  some  of  the  infant  children  of  M,  against  8,,  and  all  other 
interests  were  affected,  or  whose  conformity  was  requisite, 
k  valid  trust  had  orig^inally  been  created  by  Jf.,  which  took  all  beneficial 
'  him  at  the  time  of  such  creation ;  that  he  retained,  after  his  insolvency, 
ity  to  declare  the  trusts  which  befor^  his  insolvency  he  had  created; 
ras  bound  ex  equo  et  bono  to  exercise  such  power,  and  had  sufficiently 
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Stephenson  a  deed  of  absolute  conveyance  to  him,  expresied 
to  be  for  a  valuable  consideration,  was  prepared,  no  men- 
tion being  made  of  the  intended  trusts ;  and  that  Martin 
executed  the  deed  so  prepared  on  the  faith  and  under- 
standing that  it  was  a  deed  of  trust.  It  was  further 
alleged  that  no  consideration  was  paid  by  Sttphenson  to 
Martin;  that  Stephenson  for  a  period  of  more  than  two 
years  acted  as  trustee,  and  repeatedly,  to  Mrs,  Martin  and 
the  children,  acknowledged  himself  to  be  such  trustee  ;  and 
that  he  collected  rents  and  paid  them  over  to  Mrs.  Martin 
for  a  considerable  period,  until  at  length,  in  the  month  oi 
December  1861,  he  repudiated  the  trusts,  and  aaserted  hii 
right  to  have  the  property  as  absolute  owner. 

Martin,  having  become  insolvent  without  having  executes 
any  declaration  of  trust,  subsequently  to  his  insolvency 
executed  a  letter,  dated  the  6th  February  1801,  by  which  bi 
declared  certain  trusts  of  the  property  in  question  in  favoi 
of  his  wife  and  children. 

The  Defendant  Stephenson,  by  his  answer  denied  tb^ 
material  allegations  of  the  bill,  alleged  that  he  paid  £8< 
in  several  sums  to  Martin  as  part  of  the  purcbase-monev 
and  swore  that  the  balance  was  to  be  paid  to  M(^tin  out  o 
the  rents. 

Martin  and  his  official  assignee,  and  also  a  marne< 
daughter  of  Martin,  and  her  husband,  were  made  parties  U 
the  suit. 


Ar^ment.         Mr.  Atkins  and  Mr.  Billing,  for  the  PlaintiflPs. 

Mr.  J.  W.  Stephen,  for  the  Defendant  Stephenson, 
Mr.  Purcell,  for  the  official  assignee. 
The  other  Defendants  did  not  appear. 
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The  principal  authorities  referred  to  in  argument  were 
—Oardner  v.  Bowe  (;),  Bellasis  v,  Compton  (k),  Tiemey  v. 
Wood  (/),  Forster  v.  Hah  (m),  Donohoe  v.  Conrahy  (n);  and 
Zewwi  on  Trustees,  Cap.  ix.,  "  Eesulting  Trusts." 

Cur.  adv.  vulL 


1862. 

Mabtht 

Stephenson. 

Arffument, 


Mb.  Justice  Chapman  (after  stating  the  facts  of  the  case 
Bs  before  stated) : — 

So  far  as  the  material  allegations  of  the  hill  are  con- 
cerned, I  am  of  opinion  that  they  are  established  by  the 
eiidenee.  It  appears  that  a  meeting  took  place  at  Martin's 
house,  at  which  the  nature  and  terms  of  the  trust  were 
discussed  and  settled,  and  Stephenson  agreed  to  become 
trustee,  with  strong  expressions  of  his  intended  fidelity. 
At  this  time  the  title-deeds  of  Martinis  property  were  in 
the  hands  of  his  own  solicitor ;  but  Stephenson  persuaded 
him  to  remoye  them  out  of  his  hands,  and  place  them  and 
the  future  conduct  of  the  business  in  the  hands  of  his 
(St^phensorCs)  solicitor.  What  took  place  at  that  solicitor's 
office  is  left  in  great  obscurity.  All  that  can  be  said  is, 
that  the  whole  business  was  very  loosely  managed.  Some- 
thing was  said  as  to  a  deed  of  trust.  Martin's  evidence  is 
to  that  effect,  and  it  is  not  impeached.  We  are  left  in 
doubt  how  the  nature  of  the  instructions  came  to  be 
changed ;  but  in  the  end  a  deed  of  conveyance  in  fee,  for 
a  valuable  consideration,  was  prepared  and  executed  by 
Mvtin.  He  swears  that  he  executed  it  under  the  impres- 
sion that  it  was  a  deed  of  trust.  It  certainly  was  not  read 
to  him,  or  seen  by  any  solicitor  for  him.  No  money 
passed  at  the  time  of  the  execution,  and  Martin  swears 
distinctly  that  he  never  received  any  consideration  In 
proof  of   consideration   the  Defendant    put    in    certain 


0)  2  Sim.  k  S., 
app^  5  Ruas^  258. 
(i)  2  Vem.,  294. 


346;  affd.  on 


(0  19  Beav.,  330. 
(»)  3  Ves.,  70^, 
(n)  2  Jo.  &  L.,  688. 


Augtut  21. 
Judgment, 
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receipts ;  but  Martin  swears  that  these  receipts  were  gif 
by  him,  for  money  paid  to  him  for  certain  work  done  i 
the  Defendant,  and  this  I  believe. 

After  the  execution  of  the  deed  the  whole  conduct 
Stephenson  is  consistent  with  the  case  made  by  the  b' 
On  numerous  occasions  he  acknowledged  himself  to 
trustee  ;  and  I  find  no  one  declaration,  or  act,  or  express) 
of  the  Defendant's  inconsistent  with  the  character  oi 
trustee,  until  he  finally  threw  off  the  mask  and  set 
his  claim  as  absolute  owner  of  the  property ;  whilst  \ 
conduct  is  utterly  irreconcilable  with  his  claim  as  si 
owner.  It  is  suggested  that  he  may  have  lent  himself 
aid  Martin  in  defrauding  his  creditors  and  deceiying 
wife,  and  that  he  merely  enacted  the  part  of  a  tms 
in  collusion  with  Martin.  As  a  mere  possibility  t 
h3rpothesis  did  cross  my  mind,  and  I  have  not  neglectet 
in  carefully  considering  the  evidence.  But  it  does  not 
in  the  Defendant's  mouth  to  raise  the  question^  becaua 
is  quite  as  inconsistent  with  the  case  made  by  his  ans^ 
as  with  that  made  by  the  bill.  Moreover,  Martin  swc 
that  he  was  not  indebted  at  the  time  of  the  executioi 
the  deed,  and  his  insolvency  was  thus  too  remote  to  ren 
such  an  expedient  necessary. 

It  now  remains  for  me  to  consider  what  are  the  princi} 
applicable  to  the  state  of  facts  established  by  the  evider 
As  a  general  principle,  where  the  legal  estate  is  conve; 
to  a  stranger  in  blood,  without  valuable  consideration, 
grantee  holds  it  subject  to  a  resulting  trust  for  the  grani 
If,  however,  a  trust  in  favour  of  another  has  been  effectui 
created,  there  is  no  such  resulting  trust  Now,  as  the  c 
of  the  Plaintiffs  is,  that  a  valid  trust  in  their  favour  ^ 
in  fact  created,  I  think  the  Plaintiffs'  equitable  right 
relief  must  rest  on  the  proposition  that  nothing  remaii 
in  Martin  beyond  a  mere  capacity  to  declare  the  previov 
created  trust. 


I    I' 
I 
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At  common  law,  a  trust  might  be  created  and  declared  1862. 
by  parol,  or  more  correctly  speaking,  by  mere  verbal 
declaration.  But  this  was  one  of  the  temptations  to  fraud 
and  peijury  which  the  Statute  of  Frauds  was  designed 
to  put  an  end  to.  Accordingly,  by  the  7th  section,  it  is  ^ 
enacted,  "  That  all  declarations  or  creations  of  trusts  and 
"  confidences  of  any  lands,"  d:c.,  "  shall  be  manifested 
"and  proved  by  some  writing  signed  by  the  party  who 
*'  is  by  law  enabled  to  declare  such  trusts,"  &c.  Now^ 
bj  numerous  cases,  a  distinction  has  been  judicially 
established  between  the  7th  and  the  4th  section  of  the 
Statute.  Under  the  latter,  the  agreement  itself,  or  a 
memorandum  from  which  the  agreement  can  be  collected, 
must  be  in  writing,  whereas  under  the  7th  sectiqji  the 
declaration  or  creation  of  any  trust  is  only  required  to  be 
manifested  and  proved  by  some  writing.  Farater  v.  Hale^ 
which  was  cited,  establishes  this ;  and  the  subject  is  fully 
discussed  in  Randall  v.  Morgan  (o).  Nor  do  I  find  that 
Dimohoe  v.  Conrahy  adds  anything  to  the  force  of  those 
cases.  We  have  the  same  distinction  between  the  bargain 
and  sale  of  goods,  and  the  mode  of  proving  it,  under  the 
17th  section.  The  bargain  is  one  thing ;  the  evidence  of 
the  bargain  another.  It  may  be  proved  in  several  ways. 
One  way  is  by  some  note  or  memorandum  thereof  in 
writing.  That  note  or  memorandum  need  not  be  coinci- 
dent in  point  of  time  with  the  bargain  itself,  but  may  be 
drawn  up  and  signed  at  any  time  before  action  brought. 

I  think  the  cases  establish  very  clearly  that  there  is  a 
complete  separation  between  the  original  creation  of  the 
trust  and  the  manifestation  and  proof  thereof  by  writing, 
and  that  when  the  writing  was  made  so  as  to  satisfy 
the  Statute,  the  previous  verbal  creation  became  valid. 
Mr.  Stephen  laid  some  stress  on  the  expression  in  Danohoe 
t.  CmroAy,  that  the  party  enabled  to  declare  the  trust  was 

(o)  12  VoB.,  67. 
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he  who  had  the  ''heneficial  interest,"  aa  shewing  tl 
there  remained  in  such  party  an  interest  which,  in  case 
insolvency,  would  pass  to  the  official  assignee.  But  tl 
expression  appears  to  me  to  have  been  employed  as  m« 
matter  of  description,  as  contra-distinguished  from  l 
party  clothed  with  the  barren  legal  estate.  Gardutr 
Eowe  was  cited  by  Mr.  AtkinSy  and  distinguished  from  t] 
case  by  Mr.  Stephen.  There  the  legal  interest  was  cgnvejs 
to  a  person  who  became  bankrupt.  Stoppinj^r  tliere 
would  have  passed  to  his  assignee.  But  after  he  b 
committed  an  act  of  bankruptcy,  he  declared  the  trai 
upon  which  he  took  the  leasehold  property.  The  creati 
of  the  trust  was  before  the  act  of  bankrupU*y  and  t 
declaration  after  it,  and  it  was  held  that  the  jiro petty  t 
not  pass  to  his  assignee.  Now  it  was  the  cit iition  of  t 
trust,  and  not  the  declaration,  which  kept  the  propel 
out  of  the  hands  of  the  assignee.  But  still  it  depends 
the  effect  of  the  creation,  apart  from  the  dec  la  ration. 
think  that,  although  the  party  insolvent  is  difiVrent  in  tJ 
case,  the  principle  is  the  same.  Martin  is  the  jmrty  wlio 
enabled  to  declare  the  previously-created  trust .  and  aU  tl 
resided  in  him  was,  not  any  equitable  interest  which  wow 
pass  to  his  official  assignee,  but  a  mere  capacity  to  dech 
the  previously-created  trust,  which  he  was  bunud  ex  tq 
et  bono  to  exercise.  If  this  be  not  the  case,  I  lun  at  a  Ic 
to  discover  any  substantial  meaning  in  the  cases  cit* 
which  establish  the  doctrine  that  the  creation  of  a  tru^t 
one  thing  and  its  manifestation  and  proof  another. 


I  have  only  to  add  that  I  think  the  letter  of  the  6 
February  1862  is  a  sufficient  declaration  of  the  trusts 
satisfy  the  Statute  of  Frauds,  and  that  by  virtue  of  th 
declaration  effect  is  given  to  the  previously-created  trusi 
respecting  which  the  evidence  appears  to  me  to  be  coi 
plete.  The  decree,  therefore,  will  follow  the  prayer  of  tl 
bill. 
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BOYCE  V.  PAKKER.  J^ 

August  22, 2B. 
In  this  suit  a  decree  had  been  made  for  the  sale  of  In  a  suit 
ecrtain  real  estate,  of  which  one  Thomas  Parker  had  been  JSr^t-law  of 
aired,  and  of  which  a  receiver  had  been  appointed  in  -P.  deceased,  a 
this  suit.     The  Defendant  was  the  in&nt  heir-at-law  of  the  real  estate 

the  deceased.     Mrs.  ParJcer.  the  widow  of  the  deceased,  ^  ^^    , 

decreed,  and 
and  mother  of  the  in&nt  Defendant,  occupied  some  of  the  a  receiver 

property  directed  to  be  sold,  and  refused  either  to  attorn  ^^^f^j^  ^f 

to  the  receiver  or  give  up  possession.     She  also  refused  the  deceased, 

I  to  deliver  up  the  title-deeds  relating  to  the  property,  which  p^rty  to  the 

were  in  her  possession.     Mrs.  Parker  was  not  a  party  to  f^it,  refiwed 

.  •'to  give 

"C  suit.  possession  of 

some  of  the 
land,  or  to 
Mr.  ^imny,  for  the  Plaintiff,  now  moved  for  liberty  to  attom,  or  to 

'  the  receiver  to  bring  ejectment  against  Mrs.  Parker ;  and  §Se-deedJ 

ilfl)  for  an  order  upon  Mrs.  Parker  to  bring  into  Court,      On  a 

far  the  purpose  of  carrying  out  the  decree,  the  title-deeds  S^Hy  tTthe 

in  her  possession  relating  to  the  property  directed  to  be  receiver  to 

iold.    Separate  notices  of  each  of  these  motions  had  been  ejectment 

icr?ed  on  Mrs.  Parker.     In  support  of  the  motion  were  ag^ns^^^er; 

'  '^  and  for  an 

cited ^ortf  v.  Peering  (p),  and  Sup.  Ct.  BuleSj  Gap.  vi.,  B.  40.  order  that  she 

bring  into 

C!onrt  the 

Mr.  J.  W.  Stephen,  for  Mrs.  Parker. — The  first  branch  title-deeds; 

•f  the  motion  should  have  been   made  ex   parte,  and  notices  of 

Mn.  Parker  having   been   served  with   notice   of   that  motion  were 
^  given  to  her 

notion  is  entitled  to  her  costs  of  appearing.     Heneage  v.  of  eachhranch 

Aikm  UjL     In  A'BeckeU  v.  Eobinsan  (r)  it  is  laid  down  that  o^  t^e  "lotion. 
^^  ^  '  Ordered,  as 

of  coarse  as  to 
the  first 
Inncli;  aad  as  to  the  second  branch,  that  within  a  week  after  service  of  the  order,  the 
vidow  deliver  into  Conrt  all  deeds  exclusively  relating  to  the  title  of  the  deceased  to 
the  mopeitj  directed  to  be  sold.  No  order  as  to  costs,  as  an  unnecessary  notice  was 
pren,  and  one  portion  of  the  costs  might  be  set  off  against  the  other. 

(p)  1  Vta,  Jr.,  72.  (g)  IJac  A  W.,  877.  (r)  Vic  Law  Times,  160. 
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a  receiver  can  only  recover  possession  of  property 
in  the  possession  of  a  party  to  the  suit,  by  the  ordii 
process  of  law,  and  that  the  Court  will  give  him  no  es 
ordinary  assistance  such  as  by  ordering  the  title-dee^ 
be  delivered  up.  This  case  is  not  one  in  which  the  G 
will  make  an  order  against  a  person  not  a  party  to 
suit. 


Mr.  Bunny y  in  reply. 


Cur.  adv. 


Mb.  Justice  Chapman: — 

I  have  considered  this  matter  with  some  care,  u 
have  come  to  the  conclusion  that  I  have  jurisdictio 
make  the  order  asked  for,  and  ought  to  make  it 
order  for  liberty  to  the  receiver  to  bring  ejectment 
be  made  as  of  course.  As  to  the  order  for  the  dehve 
the  title-deeds,  the  deeds  asked  for  here  are  clearly  t 
which  are  cast  upon  the  heir-at-law  by  the  death  oi 
ancestor,  and  the  order  will  be  confined  to  those  d( 
and  will  not  in  its  terms  interfere  with  any  deed,  if 
there  be,  to  which  Mrs.  Parker  herself  may  have  a  cl 
I  shall  make  no  order  as  to  costs  because  an  unneces 
notice  was  served  upon  Mrs.  Parker  as  to  the  first  brs 
of  the  motion,  and  I  think  the  one  portion  of  costs 
be  set  off  against  the  other.  The  order  will,  therefori 
for  the  delivery  into  Court  by  Mrs.  Parker^  within  a  ^ 
aftjer  service  of  the  order  upon  her,  of  all  deeds  exclusi 
relating  to  the  title  of  the  deceased  Thomas  Parker  tc 
property  by  the  decree  directed  to  be  sold. 
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Ex    PARTE     EDWARD    MURDOCH, 

Li  the   Matteb   of   THE    MELBOURNE    AND  1862. 

SUBURBAN  RAILWAY  ACT  1857.  JW^TiS^ 

Av^uet  28. 

(jEORGE  ROBERTS,  being  seized  in  fee  of  a  piece  5.,  seized 
of  land  at  Prahran,  on  the  13th  July  1864  borrowed  of  prahnu^  on 

!    Edward  Murdoch  the  sum  of  ^650,  and,  as  alleged  by  the  13th  July 

1854i 
petition  and  affidavit,  to  secure  the  repayment  of  that  sum  borrowed  £50 

•t  the  end  of  three  months,  with  £10  for  interest,  deposited  J^  ^'*  ^^ 

^  to  secure 

with  Murdoch  the  title-deed  to  the  land  by  way  of  equitable  repayment 
mortgage,  and  at  the  same  time  signed  and  delivered  to  deposited'^hiB 

kim  the  following  memorandum :—  title-deed 

with  jSf.,  and 
gave  him  a 
'*  July  18th  1854  Melbourne       memorandum 

acknowledg- 
"  I  acknowledge  I  owe  Edroard  Murdoch  £50  which  is  ing  the  debt. 

•tobepay[«c]in3month8  tothe'^Td"' 

l^is  fields,  and  has 

"  George  X  Roberts.       never  been 

1  if  heard  of  since. 

mark.  ^he  M.  &  S. 

Ry.  Coy.  took 
ohortly  after  the  above  transaction  Roberts  went  to  the  the  land, 

gold-fields,  and  had  not  since  been  heard  of,  although  it  ^t^and^on 

appeared  that  diligent  enquiries  had  been  made  for  him.      the  9th  Feb. 
^  1860  paid  the 

value  of  the 

Subsequently,  the  land  was  taken  by  the  Melbourne  !*^i^^^^ 

nd  Suburban  Railway  Company,  under  the  compulsory  Savings  Bank 

powers  of  their  Act,  for  the  purposes  of  their  line.     The  ^  ^®  ^®^* 

Company  being  unable  to  find  the  legal  owner  of  the  other  the 

Ittd,  proceeded  to  have  it  valued  in-  the  manner  provided  persons  ^ 

interested  in 
the  land. 
Jt  pRsented  a  petition  praying  that  the  £55,  with  all  interest  accrued,  might  be 
|Bd  to  him ;  and  moved  accordingly,  under  the  76th,  77th,  and  78th  clauses  of  the 
^Landt  Clauses  Consolidation  Act "  on  affidavits  of  the  loan  and  its  terms,  and  of  such 
■^iDTies  after  iL,  without  success,  as  raised  the  inference  that  he  was  dead  or  out  of 
^jnna^ction. 

Sdd^  that  the  Court  had  no  jurisdiction  to  make  the  order  prayed;  and  motion 
nted,  with  eosta. 
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by  their  Act;  and  the  sum  of  £55,  being  the  amoni 
such  valuation,  was,  on  the  9th  of  February  1860,  pai 
the  Company  into  the  Melbourne  Savings  Bank  to 
account  of  the  Master  in  Equity  to  the  credit  of  G 
Roberta  or  other  the  person  or  persons  interested  iE 
land. 

Murdoch  now  presented  his  petition,  praying  thai 
J666,  together  with  all  interest  accrued  thereon,  migl 
ordered  to  be  paid  out  to  him. 


Argument,  Mr.  Holroyd,  for  the  petitioner,  moved,  under  the ' 
77th,  and  78th  clauses  of  the  "  Lands  Clauses  Consolid 
Act "  incorporated  in  the  Company's  Act,  and  on  affid 
of  the  loan  on  the  security  of  the  title-deed  ;  of 
disappearance  of  Roberts  on  the  gold-fields ;  and  of 
repeated  enquiries  after  him  during  the  last  two  ; 
without  success,  as  to  raise  the  inference  that  he 
dead  or  absent  from  the  jurisdiction.  He  cited  Ex 
Issauchaud  (s)  and  Ex  parte  Chrainge  [t). 


Mr.  Moore,  for  the  Company. 


Cur.  adv. 


I  I 


August  2S. 

Judgment.       Mr.  JUSTICE   ChaPMAN  : — 

I  have  looked  into  the  Act,  and  I  do  not  see  tb 
have  any  jurisdiction  to  make  the  order.  I  think  u 
the  peculiar  circumstances  it  is  a  pity  the  Company 
not  hand  the  money  over  to  the  equitable  mortgagee, 
have  done  with  it,  which  I  think  they  would  have 
quite  safe  in  doing.  It  is  a  hard  case,  but  I  do  not  i 
on  that  account,  to  make  bad  law.  So  far  as  the  m 
are  concerned,  if  I  had  jurisdiction,  I  would  make 


(#)  3  Y.  &  C,  721. 


(t)  lb..  62. 
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order;  bat  I  have  looked  at  the  whole  of  the  clauses  of 
the  Act,  and  I  am  of  opinion  that  I  have  no  jurisdiction 
to  do  so. 

Mr.  Moorej  for  the  Company,  applied  for  costs. 

Mb.  JusncB  Chapman. — The  Company  being  an  inde- 
pendent party,  I  think  I  must  give  them  their  costs.  At 
the  same  tune,  it  would  be  a  graceful  act  on  their  part  not 
to  enforce  payment. 

Motion  refused  with  coats. 


1862. 
Ux  parte 

MUBDOCH, 

In  re 
Thb 

MSLBOUaKB 
AND 

Suburban 

Railway 

Act. 

Judgment. 


September  80. 
October  1,  8. 

A  shareholder 

in  the 

"  Provident 


In  each  suit  an  injunction  had  been  obtained  ex  parte, 
restraining  the  Defendants  and  all  other  the  officers  and 


DODDS  V.   FOXTON. 
DANCKEB  V.   POKTER. 

1 HESE  were  two  suits  by  shareholders  in  the  "  Provi- 
dent Institute  of  Victoria,"  for  the  purpose  of  taking  the 

iDstitiition,  and  all  its  property,  out  of  the  management  of  Institute  of 
,,    J.      /  J     r     .    /      •.  Victoria"  filed 

the  durectors,  and  of  wmdmg  it  up.  a  hill  against 

the  directors 
to  wind  np 
the  Institute; 
and  ohtained 
an  injunction 
restraining 

tb  direetorg  from  farther  acting  in  the  afiain,  or  dealing  with  the  property  of  the 
bstitote.  The  directors  voluntarily  sequestrated  the  estate  of  the  Institute,  under 
11  Tie^  No.  19,  sec  3,  and  E.  C.  was  appointed  official  assignee.  The  official  assignee, 
mder  5  Vie.,  Ko.  17,  sec.  56,  elected  to  defend  the  suit,  and  he  delivered  to  the  Plaintiff 
A  nggestion  of  the  insolvency  and  of  his  appointment  as  official  assignee. 

On  motion,  for  the  official  assignee,  to  dissolve  the  injunction  ohtained  hy  the 
Fluntiff, 

SeUl,  that  as  the  suit  was  hy  one  of  the  memhers  of  the  institute  against  the  other 
Bembers,  and  as  the  insolvent  was  the  whole  Institute  represented  hy  the  official 
MKznee,  the  suit  was  not  a  "  suit  or  action  pending  against  the  insolvent,"  within  the 
Btuiing  of  5  Vie.,  No.  17,  sec.  56. 

Semble,  that  there  is  great  difficulty  in  extending  the  meaning  of  the  5  Vie.,  No.  17, 
■ec  c6,  beyond  an  action  at  law. 

SembU,  that  it  is  competent  for  the  directors  of  a  joint-stock  company  to  effect  a 
^obntary  aequeatntioii  of  the  estate  of  the  oompany,  under  the  11  Vic.,  No.  19,  sec.  3. 


>l  I 
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servants  of  the  association  from  receiving,  collecting 
getting  in  the  assets  of  the  association,  and  from  furl 
acting  in  the  affairs,  or  dealing  with,  assigning,  or  pari 
with,  any  part  of  the  property  of  the  association, 

Suhsequently  to  the  institution  of  these  suits 
directors  voluntarily  sequestrated  the  estate  of 
Institute,  under  the  11  Vic,  No.  19,  sec.  8  ;  and  these  cai 
now  came  hefore  the  Court  upon  separate  motions 
Mr.  Courtney,  as  official  assignee  of  the  estate,  to  dhs 
the  injunction  in  each  suit.  Mr.  Courtney  had  delivi 
to  each  of  the  Plaintiffs  a  suggestion  of  the  insolvency 
of  his  appointment  as  official  assignee. 


The  motion  in  the  suit  of  Doddi  v.  Foxton  was 
heard. 


V: 


:  ii! 


Mr.  Fellows  and  Mr.  Holroyd^  for  the  official  assig 
in  support  of  the  motion. — There  is  nothing  in  this 
beyond  asking  to  deal  with  the  estate  of  the  camp 
which  is  now  under  sequestration,  there  being  no  pr 
for  personal  relief  against  the  directors.  It  is,  therel 
a  suit  within  the  terms  of  the  5th  Ftc,  No.  17,  sec. 
"  relating  to  or  aflfecting  the  said  estate,"  and  which,  ui 
that  section,  the  official  assignee  has  power  to  take 
and  continue  upon  entering  on  the  record  a  sngges 
of  the  insolvency.  All  that  is  asked  by  the  bill  coulij 
better  accomplished  in  the  Insolvent  Court  than  in 
Court.  In  re  The  London  and  Eastern  Banking  Corp 
tion  (v),  Parbury  v.  Chadwick  (u;),  Aitchison  v,  Lee  {x). 

Mr.  J.   W.  Stephen  and  Mr.  Lowes,  for  die   Pklii 
contra. — The  Winding-up  Act,    11  Fic.i    No.   19, 
intended   simply  for  the   benefit  of  creditors,  and  t 


(«)  2  De  a.  &  J.,  484. 
(w)  12  Beav.,  614. 


(x)  3  Dp©w.,  637. 
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alone  ean  avail  themselves  of  it.    It  never  was  intended         1862. 
&Bt  the  directors  should  be  able  voluntarily  to  sequestrate 
the  estate  of  the  company  as  they  have  done  in  this  case. 
The  directors  can  only  make  the  declaration  required  by 
the  Act :  it  then  rests  with  the  creditors  to  go  on  and 
aeqaestrate  the  estate.     The  declaration  made  by  the 
directors  is  itself  an  act  of  insolvency,  and  after  a  man      Jr^mmt 
has  once  committed  an  act  of  insolvency  he  cannot  volun- 
tarily sequestrate  his  estate.    In  re  Royal  Brttiah  Bank  (y). 
If  the  official  assignee  is  properly  appointed,  the  whole 
a/ the  shareholders  in  the  institute  are  represented  by 
him;  and  the  suit  being  between  shareholders  only,  lapses 
entirely,  as  much  as  in  the  case  of  a  sole  plaintiff  marrying 
a  sole  defendant. 


Mr.  Fellows^  in  reply,  cited  Thursbif  v.  Plant  (z). 

His  Hokob  said  that,  before  giving  judgment,  he  would 
hear  the  argument  on  the  similar  motion  in  the  other  suit 
dDancker  v.  PorUr. 


The  motion  by  the  official  assignee  to  dissolve  the 
mjonction  in  the  suit  of  Dancker  v.  Porter  now  came  on 
to  be  heard. 


October  8. 


Mr.  Bunny f  for  the  Plaintiff,  took  a  preliminary  objection 
to  the  official  assignee  being  heard,  he  not  being  a  party 
to  the  suit.  The  66th  section  of  the  Insolvent  Act  does 
not  apply  to  this  case.  Although  it  uses  the  word  "  suit,*' 
it  cannot  refer  to  an  Equity  suit ;  for  it  requires  a  sugges- 
tion of  the  insolvency  to  be  entered  on  the  record,  and  in 
Equity  there  is  no  record. 


(y)  26  L.  J.  (NJ3.),  Bky.,  1. 
TOJU.  I. — KQ. 


(z)  1  Wnuk  Saund.,  284. 
U 
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1862.  Mr.  Webb,  on  the  same  side,  in  support  of  the  objection.- 

This  is  not  a  suit  "pending  against  the  insolvent."  Ht 
the  insolvent  is  "  The  Provident  Institute  of  Victoria 
This  is  a  suit  between  the  members  of  that  Institute  inter  i 
and  not  one  pending  against  the  Institute  hy  any  other  purl 

j^^^i^^.  Mr.  Billing,  Mr.  FellowB,  and  Mr.  T.  A'Bcckett,  for  tJ 
official  assignee,  contra. — This  is  a  suit  aiskhig  for  a  aale 
the  property  of  the  Institute,  and  that  property  having  vest 
in  the  official  assignee,  he  must  be  brought  before  the  Goi 
to  represent  it.  BritUm  v.  McDonnell  (a).  Here  the  offic 
assignee  has  rightly  brought  himself  before  the  Court 
suggestion,  and  is  entitled  to  be  heard  upon  this  motioi 

Mr.  Bunny  J  in  reply,  upon  this  point 


M 


Judgment.      Mb.  Justice  Chapman: — 

It  appears  to  me,  from  a  careful  consideration  of  1 
56th  section  of  the  Insolvent  Act,  read  with  reference 
the  11th  Vic.y  No.  19,  that  this  objection  must  prevail. 

Referring  first  to  the  11th  Vic,  No*  19,  known  as  t 
Winding-up  Act,  who  are  the  insolvents  here?  Clea 
the  quasi  corporation  styled  "  The  Provident  Institut 
The  1st  section  of  that  Act  provides  that  the  credit* 
may  bring  the  estate  into  the  Insolvent  Court,  whethei 
be  the  estate  of  an  incorporated  company  or  of  an  assoc 
tion  merely,  by  the  style  of  the  company  or  assoeiati( 
That  course  appears  to  have  been  followed  here  by  1 
directors  in  making  a  voluntary  sequestration  in  the  nai 
of  "  The  Provident  Institute."  The  insolvent  in  this  cj 
is,  therefore,  "  The  Provident  Institute/'  in  the  collect 
capacity  of  the  members  of  the  association,  and  they  j 
represented  by  Mr.  Courtney,  the  offitii^d  assignee. 


(a)  6  Ir.  £q.  B.,  275. 


CABE8  IN  EQUITT. 


275 


The  suit  in  which  this  motion  is  made  is  a  suit  by 
one  of  the  members  of  the  body  styled  "  The  Provident 
Institute**  against  the  other  members;  whereas  it  is  not 
the  members  parties  to  this  suit,  but  the  Provident  Insti- 
tute 00  nomine — a  qtuLsi  corporation — ^which  is  insolvent. 
This  view  of  the  ease  is  supported  by  the  proviso  to  the  3rd 
section  of  the  Winding-up  Act,  which  saves  the  individual 
members,  and  therefore  not  only  have  the  Defendants  not 
committed  any  act  of  insolvency  individually  by  throwing 
the  estate  into  the  hands  of  the  Commissioner  collectively, 
bnt  they  are  not  liable  to  be  made  insolvent. 


1882. 


DAFOKXa 
POBTBB. 


It  appears  to  me,  moreover,  from  the  whole  language  of 
the  56th  section  of  the  Insolvent  Act,  that  there  is  great 
difficulty  in  extending  the  meaning  of  that  section  beyond 
an  action  at  law.  In  inserting  the  words  ''  entering  on  the 
"  record  a  suggestion  of  the  insolvency,"  is  it  to  be  presumed 
that  Uie  Legislature  was  ignorant  of  the  fact  that  there 
was  no  record  in  Equity  proceedings  ?  It  is  true  the  word 
"  suit"  is  used,  but  it  is  sometimes  loosely  used  for  "  action*' 
as  in  the  old  form  of  declaration — '*  the  Plaintiff  therefore 
"  brings  his  suit,"  which  word  "  suit,"  although  it  origin- 
ally meant  something  else,  appears  long  to  have  stood 
for  '*  action."  Which  of  the  two  hypotheses  is  the  more 
probable  one— that  the  Legislature  used  the  word  **  suit" 
in  the  latter  part  of  the  clause  loosely  and  indefinitely,  as 
including  both  suits  and  actions,  or  that  they  deliberately 
used  the  word  "record,"  well  knowing,  as  I  must  presume 
they  did,  that  there  was  no  record  in  Equity  proceedings  ? 
The  latter  view  is  somewhat  aided  by  the  language  of  the 
section.  The  whole  of  the  language  refers  to  actions  at 
law,  not  to  suits  in  Equity.  It  provides  that  the  official 
assignee  may  "  recover  any  debt  or  demand  due  to  the 
"  insolvent"  previous  to  his  insolvency;  and  it  is  difficult 
to  see  why  he  should  institute  a  suit  in  Equity  for  that 
purpose,  as  he  might  recover  such  a  debt  by  an  action  at 
Common  Law.     The  whole  of  the  language  appears  to  me 

u2 
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V. 
POBTBB. 

Jud^meni. 


to  refer  to  Common  Law  proceedings  only;  but  for  t 
reasons  I  have  already  given,  it  is  not  necessary  to  deci 
the  case  on  that  ground. 

After  carefully  considering  the  Act,  I  am  of  opini 
that  this  at  all  events  is  not  a  suit  "  pending  against  t 
"  insolvent  relating  to  or  affecting  the  said  estate,"  witt 
the  56th  section  of  the  Insolvent  Act ;  and  that  the  offic 
assignee  has  no  locus  standi  here.  The  motion  will,  the 
fore,  be  dismissed. 


Mr.  Bunny  applied  for  costs. 

Mr.  Fellows  opposed  the  application,  as  the  motion  h 
been  set  aside  on  a  preliminary  objection. 

Mb.  Justice  Chapman. — This  is  not  a  technical  obj< 
tion,  and  there  is  no  rule  that  preliminary  objections 
this  nature  deprive  a  party  of  his  costs.  I  think  in  tl 
case  the  motion  should  be  dismissed  with  costs. 

The  judgment  I  have  now  given  will  govern  the  moti 
in  Dodds  v.  Foxton.  As  to  the  validity  of  the  sequestrati* 
under  the  3rd  section  of  the  Winding-up  Act,  witho 
expressing  any  decided  opinion  upon  it,  which  is  unnec< 
sary,  I  may  state  that  if  the  Judge's  order  is  not  open 
objection,  and  if  it  cannot  be  impeached  on  other  groun 
than  those  already  disclosed,  I  consider  that  it  was  coi 
petent  to  the  directors  to  effect  a  voluntary  sequestrati< 
under  the  8rd  section  of  the  Winding-up  Act.  Of  that 
think  there  can  be  no  doubt  (6). 


(f)  The  order  of  seqaestration 
was  subsequently  in  the  Insol- 
vency jurisdiction  of  the  Court 


impeached  upon  other  grooiM 
but  was  upheld.  Vide  Ex  pat 
2><H2(2f ,  1 W.  &  W.,  I.  £.  &  M.,  IC 
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GLADSTONE  tf.  BALL. 


AprUl,2,4^6. 

September  4t, 

October  4i. 


inre 


JDT  a  postnuptial  settlement,  dated  8rd  August  1853,  the  It  is  not 

Defendant  Oearge  Palmer  i?a/^— after  reciting  that  he  was  ^^^a"* 

desirous  of  making  a  provision  for  his  wife  and  his  children  compliance 

hj  her,  and  had  for  that  purpose  determined  and  agreed  to  statute  of 

convey  and  assure  the  lands  therein  mentioned,  upon  the  ^^^  *^* 

trusts  and  for  the  purposes  and  in  manner  thereinafter  should  be 

particularly  expressed,  in  pursuance  of  and  for  effectuating  ^^  of  every  ^ 

sach  desire  and  determination,  and  in  consideration  of  the  P^^  ^^, 

natural  love  and  affection  which  he  had  and  bore  towards  purports  to 

his  wife  and  his  children  by  her,  and  for  the  nominal  con-  «>^**' 

The 

sideration  of  10«. — conveyed  to  the  Defendants  James  Moore  expression 

"  the  whole  of 


snd  hj  an  equitable  mo 
hdieved  himself  to  be,  anS 


my  property," 
e,  must  be  taken  to  mean  all  the  property  which  he  then 


I  was  in  fact,  in  a  condition  to  convey  to  a  purchaser. 

A  creator  holding  an  equitable  mortgage  is  a  purchaser  within  the  27  JSUz^  Cap.  iv. 

Parol  evidence  to  contradict  the  statement  of  consideration  in  a  deed  is  always 
admiarible  both  at  law  and  in  equity,  to  sustain  an  allegation,  or  to  rebut  a  charge,  of 
fraud. 

In  order  to  set  up  a  voluntary  settlement  by  reason  of  the  subsequent  marriage  of  a 
fme  cestui  que  trust,  it  must  be  shewn  that  her  beneficial  interest  under  the  settiement 
VIS  the  indnoement  for  such  marriage. 


In  1852,  B.  made  a  post-nuptial  settlement  of  land  for  the  benefit  of  his  wife  and 
diUren,  tiie  expreased  consideration  of  which  was  only  '*  love  and  affection."  In 
Febniary  1855,  being  pressed  by  &,  4"  ^<'*>  ^  creators,  he  wrote  a  letter  to  them, 
offering  a  legal  mortgage  of  the  whole  of  his  property,  which  offer  G.  Sr  Co.  accepted. 
The  letter  was  written  on  the  first  two  pages  of  a  sheet  of  paper,  and  tne  signature  of 
both  partiea  was  on  the  second  page.  On  the  third  page  was  an  unsigned  schedule  of 
kadi,  including  the  settled  property.  G.  4*  Co,  instituted  a  suit  to  have  the  post- 
nptial  settlement  declared  voluntary  and  void  as  against  them,  and  to  have  the 
•qjintahle  mortgage  carried  out  by  sale  or  foreclosure.  B,  by  answer  pleaded  that  the 
ktter  did  not  include  any  description  of  the  land;  and  that  the  settlement  was  not 
vofamtaiy.  Evidence  was  tendered  that  the  father  of  B's  wife,  **  some  time  between 
1^43  and  1850,"  and  after  the  marriage  of  B,,  paid  him  moneys  on  condition  and 
promise,  of  their  being  invested  for  B*s  wife  and  children ;  that  the  settlement  was 
oeoited  in  consideration  of,  and  as  an  equivalent  for,  such  moneys ;  and  that  three  of 
B.'s  daughters  had  been  married  since  the  settlement. 

Beld,  that  the  settled  property  was  included  in  the  agreement,  and  that  the  agree- 
nent  was  valid  within  the  Statute  of  Frauds ;  that  the  evidence  of  valuable  consideration 
fiir  the  post-nuptial  settlement  was  admissible,  but  not  sufficient ;  that  the  Flaintifis 
I  within  the  27th  EUz,,  Cap.  iv.,  and  were  entitled  to  a  sale. 


278 


SUPREME  COURT:    VICTORIA. 


1862. 


Statement. 


and  John  Moore  as  trustees,  certain  property  at  Oeelon^ 
for  the  benefit  of  his  wife  Isabella  Elizabeth  Ball  and  hij 
children  by  her. 

On  the  26th  February  1856,  Ball,  being  largely  indebt*^ 
to  the  PlaintifiPs  Messrs.  John  Oladstone  4r  Co,  of  Londoi] 
signed  a  letter  addressed  to  them,  and  commencing  o 
follows: — "Gentlemen  —  Being  anxious  to  arrange  ilu 
"  balance  of  your  account  I  beg  leave  to  subiiut  Lh( 
"  following  for  your  consideration : — I  agree  to  give  yon  \ 
"  mortgage  of  the  whole  of  my  property  for  the  baliuice  o 
"  your  accoimt  the  same  to  be  made  up  to  the  24th  c 
"  February  instant"  The  letter  then  contained  stipulation! 
as  to  the  sale  of  several  of  the  properties,  and  other  matti^r 
not  of  importance  in  this  suit  and  concluded  thus : — '' 
"  also  agree  to  give  you  a  description  of  th&  whole  of  m, 
"  property  to  the  best  of  my  recollection  also  to  give  a  powe 
"  of  attorney  to  Messrs.  M'KeUar  and  Wood  "  (the  agent 
of  the  Plain tiflfs  in  Geelong)  **  to  carry  out  the  tibove, 
At  the  foot  of  this  letter  the  following  memorandum  is'a 
added: — "We  agree  to  the  above  arrangement.  Johi 
"  Gladstone  &  Co."  This  letter  occupied  two  pages  of 
sheet  of  letter-paper,  and  written  on  the  third  page  of  tt 
fiheet  was  a  memorandum  headed,  "  Description  of  alio 
"  ments  in  Melbourne  and  Geelong,"  and  among  them  wi 
the  property  comprised  in  the  indenture  of  3rd  Augxis 
1862,  which  was  the  only  property  in  Geelong  iocludL 
in  the  description. 


On  the  3rd  March  1865,  the  Defendant  executed 
deed  poll,  by  which  he  agreed  that  the  sum  due  l 
him  to  the  PlaintiflFs  was  ^623,949  18s.  6t/.,  and  aj^pointi 
Messrs.  M^Kellar  and  Wood  his  attorneys  to  execute  ai] 
mortgage  or  deed  to  carry  out  the  before-mentioned  agre* 
ment ;  and  by  virtue  of  the  authority  of  this  powe 
Messrs.  M^Kellar  and  Wood,  on  the  20th  June  185 J 
executed  a  mortgage  to  the  Plaintiffs,  comprising  all  th 
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property  comprised  in  the  above  description,  inclnding  the 
settled  property. 

On  the  25th  February  1856,  the  Defendant  Ball  granted 
and  released  to  the  Plaintiffs  all  his  property  in  Melbourne, 
and  he  ratified  and  confirmed  the  mortgage  executed  by 
Messrs.  M*KeUar  and  Wood,  "  except  in  reference  or 
relation  to  certain  real  property  in  Geelong."  All  the 
properties  comprised  in  the  mortgage  of  dOth  June  1855, 
with  the  exception  of  the  Geelong  property  were  realized 
by  the  Plaintiffs,  after  which  there  remained  a  sum  of 
£8,081  0«.  Sd.  still  due  to  them  by  the  Defendant  Ball. 

The  Plaintiffs  instituted  the  present  suit,  impeaching 
the  settlement  of  8rd  August  1853,  and  seeking  to  realize 
out  of  the  Gteelong  property  the  balance  due  to  them. 

The  Bill  alleged  that  the  Plaintiffs  had  requested  the 

Defendlant  Ball  to  execute  a  proper  legal  mortgage  of  the 

land  in  Geelong,  which  land  was  specified  in  the  schedule 

to  the  agreement  of  the  26th  February  1855,  and  thereby 

agreed  to  be  mortgaged,  but  the  Defendant  refused  to 

execute  such  mortgage,  and  alleged  that  he  never  agreed 

to  comprize  such  piece  of  land  in  such  agreement  or  in 

an/  mortgage  pursuant  thereto,  whereas  the  Plaintiffs 

charged  that  by  such  agreement  the  Plaintiffs  had  an 

equitable  mortgage  upon  such  land,  and  were  entitled  to 

have  it  so  declared  by  the  Court.     The  Bill  also  charged 

that  tlie  settlement  was  made  without  any  good  or  valuable 

consideration,  and  was  fraudulent  and  void  as  against  the 

Plaintiffs,  and  was  of  no  effect  as  against  the  equitable 

mortgage  of  the  same  premises  made  by  the  Defendant 

BaU. 
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The  prajer  of  the  Bill  was  that  the  settlement  might  be 
declared  fraudulent  and  void  generally,  or  at  all  events  as 
against  the  equitable  mortgage ;  for  an  account  of  what 
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was  due  to  the  Plaintiffs  by  the  Defendant  Ball,  that  th 
amount  so  due  might  be  declared  a  charge  upon  th 
Geelong  property,  and,  in  default  of  payment,  in  th 
alternative  for  a  sale  or  foreclosure  of  that  property. 

The  Defendant  John  Moore  put  in  an  answer  an 
disclaimer. 

As  to  the  nature  of  the  indenture  of  settlement,  whic 
in  its  language  was  voluntary,  the  answer  of  the  Defendai 
James  Moore  was  as  follows  : — "  This  Defendant  has  bee 
*'  informed  and  believes  that  the  settlement  in  the  bi 
"  referred  to  was  in  fact  made  in  consideration  of  or  i 
"  an  equivalent  for  sums  amounting  to  several  thousai 
"  pounds  in  the  whole  which  were  paid  by  Colonel  Hazl 
"  wood  the  ^Either  of  the  Defendant  Isabella  Elizabeih  Be 
"  to  the  said  Defendant  her  said  husband  subsequent 
"  to  their  marriage  and  this  Defendant  denies  accordii 
"  to  the  best  of  his  belief  that  such  last-mentiom 
"  indenture  was  made  without  any  good  or  valuab 
"  consideration." 

The  Defendant  Ball,  by  his  answer,  alleged  that  he  w 
induced  to  sign  the  letter  of  the  26th  February  1855, 1 
threats,  and  especially  by  the  threat  to  make  him  a  ban 
rupt ;  and  he  denied  "  that  there  was  ever  annexed 
"  the  said  letter  or  agreement  or  prepared  in  connecti< 
"  therewith  to  the  knowledge  or  belief  of  this  Defenda 
''  any  description  of  property  as  in  the  bill  allege 
"  comprising  the  property  at  Geelong  therein  mentionec 
The  paragraph  of  the  Defendant  BalVs  answer,  denyii 
that  the  indenture  of  3rd  August  1862,  was  voluntary,  w 
similar  to  the  corresponding  paragraph  of  the  answer 
the  Defendant  James  Moore,  The  Defendant  Ball  furth 
insisted  <'  that  he  always  refused  to  include  the  settl< 
"  property  at  Geelong  in  any  mortgage  or  security  whi( 
"  he  executed  or  agreed  to  execute." 
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In  the  progress  of  the  suit,  the  following  evidence 
ms  given  by  the  Defendant  Ball,  in  support  of  a  con- 
sideration having  been  given  for  the  settlement:—"! 
"  received  from  Colonel  Hculewood  two  specific  sums^— one 
"  of  £800,  when  he  made  a  distribution  of  the  money 
**  which  he  brought  from  India  some  time  between  1843 
*<and  1850  amongst  his  children,  and  a  further  sum  of 
"£3,000  on   his   return  from  India  to  my  own  house 
"between  the  same  dates;   but  after  the  receipt  of  the 
"previous  sum.    I  promised  him  that  I  would  make 
"  investments  on  behalf  of  my  wife  and  children  when 
"  &vorable  opportunities  presented  themselves,  and  it  was 
"  specifically  for  that  purpose  that  the  money  was  advanced 
"  to  me.    He  intimated  to  me  that  these  sums  were  solely 
**  for  the  benefit  of  his  daughter  and  her  children,  and  he 
'^  left  it  to  my  judgment  when  and  how  to  invest  the 
•     "  money.    I  purchased  with  a  portion  of  it  the  property 
"  at  Geelong,  the  subject  of  this  suit,  and  with  another 
"portion  the  allotments  111  and  138  in  Collins  Street. 
"I  partially  performed   the  promise  made  to  Colonel 
'  Hazlewood  when  I  made  the  settlement  of  the  Geelong 
"  property.    I  did  not  make  an  earlier  settlement  because 
"  I  wished  to  avoid  the  trouble  and  annoyance  of  nego- 
"  tiations  through  trustees  for  loans  for  the  improvement 
•*  of  the  property."    In  cross-examination  he  said : — "  Both 
"  sums  v^ere  paid  to  me  at  Launceston,  in  Tasmania.     My 
"  promise  was  a  condition  imposed  by  Colonel  Hculewood 
"  before  paying  the  money.     The  payment  was  in  the 
**  shape  of  bills  of  exchange  which  Colonel  Hazlewood  had 
"  brou^t  from  India,  and  the  interval  between  the  two 
"  payments  was  more  than  a  year,  how  much  more  I  do 
"  not  recollect,  but  the  condition  was  repeated  in  both 
"  instances."    He  further  stated  that  the  money  was  paid 
into  his   general   account,  and  mingled  with  his  other 
funds.      It  also  appeared  in  evidence  that  three  of  the 
daughters  of  the  settlor  had  been  married  since  the  settle- 
ment. 
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At  the  original  hearing  on  the  Sdnd  July  1861,  th 
being  then  framed  only  as  against  Ball  the  settle] 
trustees  of  the  settlement,  and  Mrs.  Ball  the  tenant-fo 
the  cause  was,  on  the  authority  of  Webster  v.  Sugd 
t)rdered  to  stand  over  for  want  of  parties,  liberty 
given  to  amend  by  the  addition  as  parties  of  the  chi 
of  Mr.  and  Mrs.  Ball,  who  were  tenants  in  rema 
under  the  settlements 


The  bill  having  been  so  amended,  the  cause  now  i 
came  on  for  hearing. 


Jrffwnewt.  Mr.  Burmy  and  Mr.  Holrayd^  for  the  Plaintiffs. — . 
the  settlement  of  August  1862,  parol  evidence  to  si 
consideration  difiPerent  from  that  alleged  on  the  de 
inadmissible,  there  being  no  recital  in  the  deed  o 
other  consideration  than  that  expressed,  and  there 
no  statement  of  "  divers  other  considerations."  Pi 
V.  Monk  (c),  Ovlly  v.  The  Bishop  of  Exeter  (d),  JP 
Todhunter  (<),  Kelson  v.  Kelson  (/).  [Chapman^  J. — In 
V.  Williamson,  (g)  parol  evidence  was  admitted  to 
valuable  consideration  in  the  case  of  an  assignment 
consideration  of  natural  love  and  affection."]  Altli 
parol  evidence  may  be  given  of  a  further  considei 
than  that  expressed  in  a  deed,  such  further  considei 
must  not  as  in  this  case  be  contradictory  to  the  deed  i 
Clifford  V.  Turrell  {h\  This  parol  evidence  cann< 
received  to  explain  the  written  instrument,  as  in  th( 
of  Rex  V.  The  Inhabitants  of  Laindon  (j) ;  for  here  the 
evidence  alters  the  natiure  of  the  instrument  itself. 

There  was  no  trust  created  by  the  gift  of  Ck 
Eazlewood,  there  being  merely  a  wish  expressed  hy 
that  the  money  given  by  him  should  be  invested  fc 


(5)  Sup.  Ct.  Vic^  March  1858 . 

(c)  1  Ves.,  128. 

(<i)  2  M.  &  P.,  266. 

{e)  2  ColL,  76. 


(f)  10  Hare,  386. 
(a)  8  M.  &  W.,  406. 
(h)  1  y.  &  C,  C.  C,  138 
(j)  8  T.  E.,  879. 
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benefit  of  his  daughter  and  her  children.     The  words         186S. 
used  by  him  were  not  mandatory  but  precatory  only,  and    GtiADSTOtm 
he  eould  not  have  maintained  a  suit  for  specific  perform- 
ance by  Ball  of  any  agreement  to  settle  this  property. 
WkeeUr  v.  SmiO,  {k),  Ford  v.  Stuart  (l). 


Ball. 


As  to  the  defence  of  duress  set  up  by  the  answer,  this 
cannot  be  entertained  in  this  suit;  for  the  agreement 
of  February  1855  can  only  be  re-opened  by  a  cross  suit. 
Vmemt  v.  HwUer  (m),  Bichards  v,  Bayly  (n). 


The  agreement  of  February  1855,  with  the  memorandum 
annexed,  is  sufficient  within  the  Statute  of  Frauds.  If  it 
be  not  so,  the  Defendants  cannot  now  avail  themselves  of 
that  Statute,  having  admitted  by  their  answers  the  signing 
of  the  agreement,  and  not  having  claimed  the  benefit  of  the 
I  Statute.  Skinner  v.  M'Dauall  (o),  Bidgway  v.  Wharton  (p). 
The  memorandum  of  the  properties  by  way  of  a  schedule 
Id  the  agreement  is  a  necessary  part  of  the  agreement,  as 
explanatory  of  the  property  over  which  Ball  agreed  to  give 
'  a  mortgage ;  and  even  if  it  was  attached  to  the  agreement 
after  its  execution,  it  would  be  admissible  as  evidence  of 
the  meaning  of  the  parties. 


The  subsequent  marriages  of  the  daughters  of  the  settlor 
Is  not  sufficient  to  set  up  the  settlement,  if  otherwise  void, 
there  being  no  evidence  that  any  of  the  marriages  were  in 
consideration  of  the  interest  which  the  daughters  took 
under  the  settiement.    Jorden  v.  Money  (g). 


The  Plaintiffis  stand  in  the  position  of  equitable  morfr 
gagees,  and  as  such  are  entitled  to  a  sale  of  the  property. 
Lister  V.  Turner  (r). 


{h^  29  I«.  J.  (N.S.),  Chy.,  194. 
(/)  15  Beav.,  493. 
im)  5  Hflfe,  320. 
(»)  IJ.  ft  L.,  120. 
(o)  2  De  G.  &  S.,  265. 


{p)  8  De  a,  M.,  k  O.,  677; 
affd.  on  app.,  6  H.  L,  Cas.,  238. 


(q)  5  H.  L.  Cas.,  186. 
(r)  5  Hare,  281. 
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Mr.  J.  W,  Stephen  and  Mr.  T.  A' Beckett,  for  the  Defendai 
were  not  called  upon  by  the  Court  as  to  the  question 
the  admissibility  of  parol  evidence  in  support  of  the  set 
ment.    Upon  the  other  points  they  argued  as  follows  > 

There  is  no  agreement  within  the  Statute  of  Frai 
to  affect  the  settled  property.  Bltick  v.  Gompertz  («). 
order  to  render  a  voluntary  settlement  void,  under 
37th  Elis.,  a  clear  intention  by  the  settlor  to  deal  with 
settled  property  must  be  shewn.  Buckle  v.  Mitchell 
Lewie  v.  Bees  (r).  There  is  no  sufficient  evidence  that 
description  of  the  properties  was  annexed  to  the  ag 
ment  of  February  1855,  when  that  was  signed  by  Bi 
and  the  expression  in  that  agreement,  "  the  whole  of 
property,"  was  not  intended  by  him  to  include  the  set 
property;  and  notwithstanding  the  decision  in  SUm 
Vanheythuyaen  (w),  the  settled  property  cannot  be  trei 
as  included  in  the  agreement.  The  case  of  Stom 
Vanheythuysen  is  in  effect  overruled  by  Beavan  v.  The  2 
of  Oxford  (x). 


As  to  the  settlement  having  been  without  valuable  co 
deration,  Ball  was  under  an  obligation  to  invest  the  mo 
for  the  benefit  of  his  wife  and  children,  which  obllgai 
could  have  been  enforced  against  him  by  the  cestuis 
trustenU  Knight  v.  Knight  (y),  Tee  v.  Ferrie  (z),  Ferrar 
Cherry  (a).  It  was  in  satisfaction  of  their  legal  demands  i 
the  settlement  was  made,  and  their  forbearance  to  enfi 
their  legal  rights  was  a  sufficient  consideration  for  it.  Ag 
although  a  postnuptial  settlement  may  he  prima  facie  vol 
tary,  yet  where,  as  here,  a  portion  is  given  after  marri 
by  the  wife's  relatives,  that  will  support  the  settlement, 
prevent  its  being  considered  voluntary.    Brawn  v,  Jonei 


Hi 


;(*)  7  Exch.,  862. 
(t)  18  Ves.,  ICO. 
(«)  3  K.  &  J.,  132. 
(w)  1  Kay,  721. 
(x)  6  De  Q.,  M.,  &  G.,  492. 


(y)  3  Bear.,  14a 
(g)  2  E.  &  J.,  357. 
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CdviU  V.  Parker  (c),  SUleman  v,  Ashdown  (d).  There  having 
been  no  gift  of  the  money  by  Colonel  HaxUwood  to  Ball 
personally,  he  most  have  been  indebted  in  that  amount 
either  to  his  wife  and  children  or  to  Colonel  Hctzlewood, 
and  this  would  be  a  valid  consideration  for  the  settlement. 
Biee  v.  Btu  («). 


Mr.  Bmmyj  in  reply. 


Cur.  adv.  vuU. 


1862. 

OLADSTOra 

Ball. 
Arjfumeni* 


Mb.  Justice  Chapman  (after  stating  the  facts  of  the  case 
as  they  appear  above) : — 

The  first  question  to  determine  is,  whether  it  was  the 
intention  of  the  Defendant  BaU  to  include  in  the  agree- 
ment of  the  d6th  February  1865,  and  whether  in  fact  he 
did  80  include,  the  property  situated  at  Geelong,  which  is 
the  subject  of  the  settlement  of  August  1853  ;  because,  if 
that  were  not  so— if  the  description  has  been  introduced 
fiaudulently,  and  without  his  knowledge — ^it  disposes  of 
the  suit  in  the  Defendants'  fietvour.    In  order  to  determine 
this,  it  will  be  necessary  to  examine  the  instrument  itself, 
and  also  the  evidence  as  to  its  execution.    The  question 
as  to  the  compliance  of  the  agreement  with  the  Statute  of 
Frauds  sinks,  as  it  appears  to  me,  into  minor  importance, 
or  iBther  merges  in  the  question  of  fact;  because,  if  the 
description  was  never  furnished  by  the  Defendant,  and  the 
Geelong  property  was  understood  by  the  parties  to  be 
cxduded,  it  is  not  covered  by  the  signature,  and  the 
Statute  is  not  satisfied ;  whereas,  if  it  was  famished  by 
the  Defendant,  and  was  there  when  he  signed  the  letter, 
or  even  written  with  his  concurrence  immediately  after, 
I  think,  on  the  authority  of  Bluck  v.  Oampertz^  that  the 
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Statute  is  satisfied^  though  the  signature  occurs  at  the 
end  of  the  letter,  and  before  the  description ;  for  I  know 
of  no  rule  which  requires  the  signature  to  be  after  or 
at  the  end  of  every  part  of  a  paper  which  it  purports  to 
cover.  The  question^  therefore,  is  one  of  fact  and  inten- 
tion, and  as  that  is  determined  so  will  the  Statute  be  or 
be  not  satisfied.  [His  Honor  having  read  and  commented 
upon  the  evidence  upon  this  point,  proceeded  as  follows: — ] 
Upon  this  evidence  I  cannot  doubt  that  the  intention  of 
Ball  at  the  time  Was  to  include  the  Geelong  property  in 
the  security ;  that  this  intention  was  carried  into  effect  by 
the  agreement  of  the  26th  February  1855,  and  that  the 
schedule  was  not  fraudulently  annexed  to  the  letter,  but 
was  there  when  Ball  signed  it. 


I 


I  do  not  think  that  the  agreement  of  96th  February 
merges  in  that  of  the  Srd  March.  Both  are  of  equal 
rank,  and  they  are  not  inconsistent  with  each  other. 
That  of  3rd  March  refers  to  a  schedule  which  is  wanting. 
If  there  had  been  a  more  limited  schedule  omittmg  the 
Geelong  property,  it  would  have  been  evidence  of  a  new 
intention ;  but  as  it  stands,  the  instrument  has  not  that 
effect,  and  the  expression  in  the  agreement  of  February 
1865,  "  the  whole  of  my  property,"  must  be  taken  to  mean 
all  the  property  which  Ball  then  believed  himself  to  be, 
and  was  in  fact,  in  a  condition  to  convey  to  a  purchaser, 
and  undoubtedly  a  creditor  holding  an  equitable  mort- 
gage is  a  purchaser  within  the  27  Eltz,^  Cap.  iv.,  for  which 
IdsUr  r.  Turner,  cited  at  the  bar,  is  authority. 


Thus,  then,  the  question  is  reduced  to  that  which  is 
raised  by  the  suit — ^namely,  is  the  indenture  of  the  8rd 
August  1852,  voluntary,  and  therefore  void,  as  against 
a  purchaser  under  the  Statute  just  cited?  Upon  this 
question,  at  the  hearing,  I  admitted  parol  evidence  to  shew 
a  consideration  different  from  that  alleged  in  the  deed. 
The  inadmissibility  of  such  evidence  was  so  strongly  urged 
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bf  Mr.  ^fM^  and  Mr.  Holroyd,  that  althoagh  I  did  not 

entertain  anj  doubt  at  the  time>  I  have  deemed  it  due  to 

them  to  re-examine  the  sources  of  my  opinion  with  some 

care.  Grreat  stress  was  laid  on  the  absence  of  the  words  "  and 

for  divers  other  considerations";  and  several  authorities 

vere  cited  to  shew  that  where  those  words  are  absent,  parol 

eridence  cannot  be  given  to  contradict  the  consideration 

of  "  love  and  affection."    I  admit  that  this  is  the  general 

rule;  but  it  will  be  found  that  wherever  the  proposition 

IS  required  to  be  enunciated,  it  is  sdways  qualified  by  the 

words  "in  general ;"  and  the  cases  are  numerous  in  which 

parol  evidence  has  been  admitted  without  the  words, ''  and 

for  divers  other  considerations,"  especially  in  oases  of 

fisnd  or  mistake,  and  also  to  rebut  certain  presumptions 

and  to  establish  trusts.    The  general  rule  is  laid  down  by 

Lord  Rardwieke  in  PeoGock  v.  Monk,  and  is  recognized  in 

the  only  case  to  which  I  referred  counsel  at  the  hearing, 

as  an  authority  for  the  view  I  took — namely,  Oak  v. 

WUUanwm.    Parol  evidence  to  contradict  the  statement  of 

consideration  in  a  deed  is  always  admissible,  both  at  law 

and  in  equity,  to  sustain  an  allegation  or  to  rebut  a  charge 

of  fraud.     Thus,  if  a  valuable  consideration  be  stated,  it  is 

open  to  a  party  impeaching  the  deed  to  shew  that  there 

K8S  no  such  consideration,  or  that  it  was  inadequate.    This 

was  the  point  in  Fihner  v.  Crott  (/).     Bo  also,  if  "  love  and 

affection"  be  the  only  consideration  named,  it  is  open  to 

the  party  taking  under  the  deed  where  fraud  is  alleged, 

to  shew  that  there  was,  in  fact,  a  valuable  consideration 

sufficient  to  rebut  the  charge  of  fraud.    This  was  allowed 

in  Gale  v,  Williamson,  which  was  under  the  ISth  Eliz.y 

Cap.  iii.     It  was  however,  suggested  that  from  the  different 

language  of  the  two  Statutes,  these  cases  do  not  apply  to  the 

27th  Eliz.;  but  there  is  no  such  difference  in  the  language 

or  scope  of  the  Statutes  as  to  make  any  difference  in  the 

admissibility  of  parol  evidence  to  establish  or  rebut  fraud. 


1868. 
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and  several  cases,  under  both  Statutes,  are  collected  b; 
Lord  St.  Leonards,  in  his  work  on  Vendors  and  Purchasen 
at  page  193. 

But  although  parol  evidence  is  admissible,  the  characte 
which  a  deed  bears  upon  its  face  ought  not  to  be  impeached 
except  upon  the  clearest  evidence.  There  is  always  a  stroDi 
presumption  that  a  deed  expresses  the  intention  of  th 
parties  to  it  at  the  time  it  was  executed,  and  the  evidenc 
to  vary  the  consideration  expressed  must  be  clear  and  coi 
elusive.  [His  Honor  proceeded  to  examine  the  evidenc 
of  the  Defendant  BM  upon  this  point,  as  stated  above  an 
continued : — ]  Now,  this  evidence  was  given  in  Octoberl86( 
between  ten  and  seventeen  years  after  the  alleged  paymei 
of  the  money  to  him,  and  is  more  favourable  to  his  ow 
case  than  anything  we  hear  of  at  an  earlier  period.  Eve 
his  answer  in  August  1859,  is  couched  in  language  moi 
vague  and  uncertain  than  this  evidence.  He  there  deni< 
that  the  settlement  was  made  without  valuable  conside 
ation,  "  the  same  having  been  made  in  consideration  o 
'<  or  as  an  equivalent  for,  sums  amounting  to  sever 
<'  thousand  pounds,  which  were  paid  by  Colonel  Hculewoa 
**  the  father  of  this  Defendant's  ¥rife,  to  this  Defendan 
"  subsequently  to  their  marriage.*'  Here  we  have  i 
mention  of  any  stipulation  or  condition  on  the  one  han( 
or  of  any  promise  on  the  other ;  and  the  making  of  tl 
deed  merely  as  "  an  equivalent "  for  past  advances  or  gif 
would  scarcely  take  it  out  of  the  categoiy  of  a  voluntai 
deed. 


Mr.  Ball  says  that  he  was  to  make  investments  froi 
time  to  time  for  the  benefit  of  his  wife  and  children.  I 
purchasing  the  Geelong  and  Collins  Street  properties  i 
his  own  name,  he  clearly  violated  his  alleged  pledg 
Now,  if  there  had  been  a  suit  to  enforce  the  trusts  i 
respect  of  those  properties,  and  to  shew  that  althoug 
conveyed  to  him  absolutely,  the  properties  were  in  £bu 


GASES  m  EQUITY. 


289 


purchased  with  trust-money  (and  that  is  one  of  the  cases  in 
which  parol  eyidence  is  admissible),  I  think  this  evidence 
would  have  been  insufficient.     Id  Qascoigne  v,  Tkwing  {g), 
eyidence  of  conferences  and  discourses,  at  the  time,  and 
admissions  by  the  actual  purchaser,  were  held  to  be  insuf- 
ficient ;  and  Lench  v.  Leneh  (A)  affords  further  illustration 
of  the  conclusive  evidence  necessary  to  engraft  a  trust  on 
an  absolute  conveyance.    Further,  Mr.  Homey  the  solicitor 
bjwhom  the  settlement  was  prepared,  was  made  aware 
that  Colonel  Hcuslewood  had  given  or  advanced  money  to 
the  Defendant,  and   yet  the  deed  does  not  recite  such 
advance  or  any  agreement  to  make  the  settlement  in 
consideration  of  such  advance.     All  this  seems  to  me  to 
strengthen  the  presumption  drawn  from  the  language  of 
the  deed,  that  it  was  what  it  purports  to  be ;  and  although 
I  see  no  reason  to  doubt  that  Mr.  BcUl  did  in  fjEust  receive 
money  from  his  £Etther-in-law,  the  connection  between 
that  gift  or  advance  and  the  settlement  of  1853,  is  too 
remote,  and  is  not,  in  my  opinion,  established.     In  all 
the  cases  I  have  examined,  the  connection  between  the 
consideration  and  the  deed  is  close  in  point  of  time. 
In  G€tle  V.  WUlianuan,  the  son,  who  was  the  grantee  in 
consideration  of  love  and  affectiod,  gave  his  bond  for  the 
sapport  of  his  father's  wife  on  the  same  day  as  that  on 
yhich  the  deed  was  executed.    Here  the  money  is  said  to 
have  been  paid  between  1843  and  1850  ;  this  wide  range 
of  date  is  in  itself  unsatisfsuitory ;   the  money  goes  into 
and  is  mingled  with  the  Defendant's  funds ;  property  is 
purchased  some  years  after,  and  nothing  as  to  the  alleged 
trust  appears.    Again,  when  the  settlement  is  made,  no 
consideration  except  love  and  affection  is  mentioned.    Not 
one  scrap  of  writing  is  produced  in  support  of  the  Defend- 
ant's evidence,  and  yet  it  seems  almost  incredible  that,  if 
BdWs  account  be  correct,  there  should  not  have  been  some 
letters  between  Colonel  ffazUwood  and  himself,  or  between 
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the  former  and  his  daughter,  on  the  suhject,  at  or  about 
the  thne.  When  the  Defendant  first  alludes  to  the 
property,  the  settlement  is  not  even  mentioned ;  and  when 
he  does  first  mention  that  the  property  is  settled,  he  says 
nothing  of  valuable  consideration,  though  such  a  statement 
would  have  silenced  the  importunities  of  the  Plaintiffs  at 
once.  The  answer  in  August  1869  states  it  equivocally; 
and  it  is  not  until  1860,  when  the  Defendant  was  aware 
of  the  very  issue  raised  by  the  bill,  that  we  obtain  his  fall 
statement.  Giving  to  the  whole  of  this  evidence  the  most 
careful  consideration,  I  cannot  consider  it  so  clear  and  con- 
clusive as  to  set  up  the  deed  of  1852  against  the  Plaintiffs. 


As  to  the  subsequent  marriage  of  a  daughter  or  daughters, 
there  is  nothing  to  shew  that  her  or  their  beneficial  interest 
under  the  deed  was  the  inducement  for  such  marriage, 
and  that  is  necessary  in  order  to  set  up  a  voluntary  deed 
against  a  subsequent  purchaser. 

The  question  which  remains  is,  whether  a  sale  ought  to 
be  decreed ;  and  I  think  it  ought,  on  the  ground  stated  in 
Lister  v.  Turner  and  other  cases — namely,  that  the  letter 
of  26th  February,  and  the  agreement  of  3rd  March,  1855, 
both  contemplate  and  authorize  a  sale,  the  term  of  five 
years  being  expressed  to  be  for  the  purpose  of  enabling 
the  properties  to  be  disposed  of,  and  the  proceeds  applied 
to  the  payment  of  the  debts. 

The  decree  will  therefore  follow  the  first  part  of  the 
prayer  of  the  bill. 


Oetoher^  The  case  now  came  before  the  Court  again,  upon  a 
motion  on  behalf  of  the  Defendant  Jamua  Moare^  that  the 
decree  which  had  been  drawn  up  for  an  inmiediate  sale 
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mi^t  be  varied  by  postponing  the  sale  for  the  usual  period 
of  ax  months,  and  also  by  inserting  an  order  for  payment 
of  James  Moore^s  costs  out  of  the  fond  to  arise  from  the 
sale  of  the  property. 

Mr.  /.  W,  Stephen  and  Mr.  T.  A^Bechettj  for  the  motion, 
referred  to  Lewin  on  TrustSy  4th  edit.»  p.  665,  and  the  case 
of  Snow  V.  EoUj  there  mentioned,  but  not  elsewhere 
reported. 

Mr.  BuMiy  and  Mr.  Holroyd,  for  the  Plaintiffs,  contra, 
cited  Townsend  v.  WestcoU  (j),  EUey  v.  Cox  (k),  Shakel  v. 
Dute  of  Marlborough  (Q,  and  Aberdeen  v,  Chitty  (m). 

Mb.  JusnoE  Chapman. — ^I  think  this  motion  cannot  be 
allowed.  First,  as  to  the  six  months,  I  am  under  the 
impression,  and  very  strongly  of  opinion  that  I  am  right 
in  that  impression,  that  it  was  understood  by  sdl  parties 
that,  inasmuch  as  the  property  was  clearly  not  sufficient  to 
^joS  the  money  due  to  the  Plaintiffs,  and  the  debt  due 
to  them  was  agreed  upon,  there  could,  in  point  of  fact,  be 
no  object,  as  between  the  parties,  in  delay.  My  intention 
therefore  was  so  expressed — that  there  should  be  an 
immediate  sale— on  the  understanding  that  such  course 
ims  with  the  concurrence  of  both  parties.  If  Mr.  Stephen 
had  objected  to  that  course,  I  know  of  no  cases — ^there 
may  of  coarse  be  such,  but  at  all  events  I  at  present  know 
of  none — ^which  would  have  justified  me  in  departing  from 
the  ordinary  rule,  and  I  must  have  postponed  the  sale  for 
six  months. 


1862. 


Judgment* 


Upon  the  second  point,  as  to  the  costs  of  the  trustee, 
I  think  that  generally,  where  trustees  are  substantially 
defending  a  suit  of  this  nature,  the  ordinary  rule 


O)  4  Beav.,  5a 
W  26  n.,  95. 


(J)  4  Mad.,  468. 
(m)  8  Y.  &  C,  379. 
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indeed  I  think  it  is  so  stated  in  the  chapter  on  Costs  in 
DanieVa  Practice — that  they  must  pay  costs  if  unsuccessfiil, 
or,  at  all  events,  that  they  are  not  allowed  them  where  the 
decree  goes  against  them,  Here  they  have  substantially 
defended  the  suit  throughout.  Where  there  is  a  surplus 
realized  on  the  equity  of  redemption,  they  may  get  their 
costs  as  against  the  trust  estate ;  but  the  mortgagee  has 
nothing  to  do  with  that,  and  in  this  case,  where  the  fund 
is  insufficient,  to  give  costs  to  the  trustees  of  the  settle- 
ment would  be  further  to  diminish  the  fund  against  which 
the  creditor  comes  who  is  decreed  to  have  the  right  to 
sweep  away  the  settlement  and  apply  the  whole  fund 
towards  payment  of  his  debt.  The  only  shadow  of  autho- 
rity against  this  is  the  case,  cited  in  a  note  to  Mr.  LewifCs 
book  on  Trusts  of  Snow  v.  Hole.  We  may  presume  that 
case,  so  far  as  we  can  see  into  what  it  really  was,  to  be  law. 
But  what  does  the  report  or  rather  note  amount  to?  That 
trustees,  under  some  circumstances  which  are  not  stated, 
have  been  held  entitled  to  their  costs  where  a  conveyance 
by  them  is  prayed.  Probably  the  trustees  there  were 
inactive  throughout — ^took  no  part  in  the  defence — ^but  yet 
had  been  asked  to  do  something,  and  were  therefore  in 
the  position,  which  the  plaintiff  himself  had  given  them,  to 
ask  for  and  have  their  costs.  That  does  not  apply  to  this 
case,  where  the  trustees  have  been  fighting  the  Plainti^ 
throughout,  at  every  step,  inch  by  inch. 


The  only  question  remaining  is  that  of  the  costs  of  this 
motion.  The  only  reason  why  I  hesitate  on  this  point  is 
that  I  feel  myself  to  have  been  somewhat  to  blame  in 
allowing  counsel  to  leave  the  Court  on  the  former  occasion 
without  a  more  distinct  understanding  as  to  their  concur- 
rence in  the  expediency  of  an  immediate  sale.  I  will 
make  no  order  as  to  the  costs  of  this  motion.  I  will  take 
the  blame  on  myself. 
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TRAINOR  V.  THE   MUNICIPAL  COUNCIL  vi!^ 

OF  KILMORE.  ^ij^.l8.i9,21. 

Sept.  22,  23. 

Matthew  MURBAT,    by  letter^  dated    the   19th  If .,  the  owner 
September  1869,  and  addressed  to   the  Town  Clerk  of  reiS»dbytho 
Kilmore,  offered  to   sell  to  the   Municipal   Council  of  ^'^^^^P*^ 
£ilmore  certain  premises  which  had   theretofore  been  Kilmore  ai 
occupied  hj  the  Council  as  Council  chambers,  for  the  ^^JJ^g„ 
sum  of  igl,000,  to   be   paid  one-third  in  cash  and   the  wrote  to  the 
remaining  two-thirds  at  one  and  two  years  from  the  date  of  offering  the 
the  completion  of  the  purchase,  with  bank  interest  added,  premisea  for 

BRIO.  JL  ne 
Council  by 
resolution,  to 
irindi  the  teal  of  the  Corporation  was  not  ai&xed,  acoepted  M/s  offer,  and  paased  a 
Nnfaition  that  £335  should  be  set  apart  out  of  the  current  year's  revenue  to  pay  the 
fiirt  third  of  the  purchase-money.  Subsequently,  there  was  an  illegal  election  of 
cnmdllorB ;  and  the  illegal  councilors,  the  present  Plaintiffs,  on  the  24th  August  1860, 
pvd  the  &iBt  instalment  of  the  purchase-money,  £383  6^ .  Sd,,  out  of  the  municipal 
fimdi;  and  as  chsurman  and  members  of  the  finance  committee  accepted  two  bills,  pay- 
lUe  at  twehre  and  twenty -four  months  after  date,  fbr  the  balance.  3f.  then  executed 
aeonTeyance,  prepared  by  the  Councirs  solicitor,  and  handed  it  to  the  town  clerk,  who 
wtained  it  for  the  CounciL  The  Council  paid  rent  up  to  the  31st  August  1860,  but 
Aot  afterwards.  The  election  of  the  Plaintiffs  as  councillors  was  afterwards  declared 
void,  and  set  aside  by  the  Supreme  Court.  On  the  arrival  of  the  first  bill  at  maturity 
the  then  Coancll  refused  to  pay  it,  and  Jf.  sued  the  Plantiffs  as  the  acceptors. 
They  defended  the  action,  lost  it,  and  hud  to  pay  debt  and  costs.  They  then  filed  this 
Vn  sgainst  the  Council,  praying  a  lien  on  the  land  for  the  money  and  costs  paid  by 
tbem,  and  an  indemnity  agunst  the  second  bill  then  current ;  or  for  a  conveyance  to 
tliein,  on  repayment  by  them,  with  interest,  of  what  had  been  paid  out  of  the  corporate 
ffods  on  acoonnt  of  the  land. 

BHd,  by  a  single  Judge,  that  the  Council  having  taken  all  the  benefit  of  the  act  of 
tiis  Plaintaifii  in  accepting  the  bills,  and  made  no  disclaimer,  but  kept  possession  of  the 
noveyanoe  and  the  land,  and  paid  no  rent,  that  constituted  such  a  completion  of  the 
natrict^  or  socb  a  part  performance  almost  amounting  thereto,  as  would  have  entitled 
-K  to  rdief  against  the  Council ;  and  such  an  adoption  of  the  act  of  the  Plaintiffs  as 
"gents,  as  bound  the  Council  in  equity  to  pay  the  biUs :  Decree  generaUy  against  the 
Gnpomtion  in  the  first  alternative  of  the  prayer  with  costs. 

On  appeal  to  the  full  Court : 

Meld,  that  tbe  Council  having  taken  a  conveyance  of  the  land,  and  not  dischdmed, 
and  having  kept  the  land,  it  would  be  ui^ust  for  them  not  to  pay  for  it ;  but  decree 
varied  in  so  far,  as  it  made  the  Corporation  liable,  out  of  other  funds,  for  any  balance 
flf  the  purchase-money  beyond  the  present  value  of  the  specific  lands. 


Sembie,  That  the  mere  Hd^  of  any  particular  ground  of  appeal  being  included  in  the 
Boftice  of  appeal  is  not  to  bind  the  Court  to  ti&e  notice  of  it^  if  it  be  not  opened  or 
sQnded  to  in  ai^^ument. 

VOL.  I. EQ,  Y 
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At  a  meeting  of  the  Council,  held  on  the  lOtl 
October  1859,  a  resolution  was  passed  accepting  Murray' 
offer ;  and  on  the  following  day  the  town  clerk  wrote  t 
Murray,  "  I  am  directed  by  the  Municipal  Council  t 
"  inform  you  that  they  have  agreed  to  purchase  tli 
"  premises  they  now  hold  from  you  on  the  terms  mei 
"  tioned  in  your  letter  of  the  19th  September  1859."  0 
the  31st  November  1859  another  resolution  was  passed  \ 
the  Council  to  the  effect  that  a  sum  of  £385  should  be  s< 
apart  out  of  the  revenue  of  the  Council  for  the  currei 
year,  to  be  expended  in  paying  off  one-third  of  th 
purchase-money  for  the  premises ;  and  on  the  11th  Jui 
1860,  the  town  clerk  was,  by  a  resolution  of  the  Connci 
directed  to  instruct  the  then  Solicitor  of  the  Council  1 
prepare  a  conveyance  of  the  premises. 


M 


On  the  8th  August  1860,  the  annual  election  was  hel 
for  the  purpose  of  electing  three  members  in  the  pla< 
of  Councillors  Bossence,  Mectde^  and  Hudson,  who  retin 
by  rotation.  At  such  election  the  Plaintiffs  Bosserice,  Nas 
and  Clarke,  were  returned  as  duly  elected,  and,  althong 
with  notice  of  an  objection  to  the  validity  of  the 
election,  proceeded,  together  with  the  old  members 
the  Council,  to  act  as  the  Council.  The  Plaintiff  Trow 
was  elected  chairman,  and  the  Plaintiffs  Boasence,  Nas 
and  Clarke  were  appointed  the  finance  committee.  C 
the  20th  August  1860  the  Council  passed  a  resolutic 
to  the  effect  that  they  were  fully  prepared  to  carry  oi 
the  agreement  with  Murray;  and  on  the  24th  Augu 
1860  the  sum  of  £333  6«.  Sd.  was  paid  to  Murray  oi 
of  the  municipal  funds  of  the  district ;  and  at  the  san 
time  the  Plaintiffs,  as  the  chairman  and  finance  coi 
mittee,  signed  their  names  as  acceptors  to  two  bills 
exchange  of  that  date,  payable  at  twelve  and  twent 
four  months  after  date,  drawn  by  Murray  upon  "  Tl 
chairman  and  finance  committee  of  the  Municipal  Counc 
of  Kilmore,"  for  £360  and  £386  13*.  4d.  respectively,  beii 
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the  residue  of  the  purchase-money  with  interest  added. 
On  the  15th  October  1860,  Murray  executed  a  conveyance, 
dated  the  drd  September  1860,  of  the  land  in  question 
to  "  The  Municipal  Council  of  Kilmore,"  which  convey- 
ince  had  been  prepared  by  the  Solicitor  of  the  Council, 
under  the  instructions  previously  given,  and  was  at  the 
taking  of  evidence  produced  by  the  Defendants.  The 
Council  have  ever  since  continued  in  occupation  of  the 
premises. 

In  October  1860,  the  election  of  the  Plaintiffs  Bossence^ 
Soiky  and  Clarke  was  declared  void  by  the  Supreme  Court 
on  an  information  in  the  nature  of  a  writ  of  quo  warranto, 
ind  other  councillors  were  elected  in  their  places. 

In  January  1861,  the  Municipal  Council  paid  Murray 
rent  for  the  premises  up  to  the  31st  August  1860,  but 
sioce  that  period  no  rent  has  been  paid  by  the  Coimcil  in 
aspect  of  the  premises. 

On  the  first  bill  of  exchange  arriving  at  maturity,  the 
ften  councillors  refusing  to  pay  it,  the  Plaintiffs  were 
ned  upon  it  as  acceptors,  and  were  compelled  to  pay 
^  The  Plaintiffs  thereupon  instituted  this  suit  against 
I  tile  Municipal  Council,  and  by  their  bill  prayed  for  a 
l^laration  that  they  were  entitled  to  a  lien  upon  the 
jKffifses  for  the  amount  ol  the  bill  paid  by  them,  and  to 
k  indenmified  against  the  second  bill  then  current ;  for 
in  account  of  the  amount  due  to  them  in  respect  of  the 
^  bill ;  and  for  payment,  or,  hi  default,  for  a  sale  of  the 
ffemises ;  and  for  an  indemnity  against  the  payment  of 
^  second  bill.  The  bill  also  prayed,  in  the  alternative, 
if  the  Court  should  be  of  opinion  that  the  Plaintiffs  ought 
^  be  considered  the  purchasers  of  the  premises,  for  an 
•wount  of  what  was  due  to  the  Defendants  in  respect 
t  the  sum  of  iSSdS  6«.  8J.  paid  out  of  the  corporate 
■nds,  with  interesty  the  Defendants  being  in  such  account 

Y  2 
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charged  with  an  occupation -rent  for  the  premises;  ai 
that  the  Defendants  might  he  decreed,  upon  payment  1 
the  Plaintiffs  of  what  should  he  found  due  to  them, 
execute  a  conveyance  of  the  premises  to  the  Plaintiffs  u 
deliver  up  possession  of  the  same. 

The  Defendants  hy  their  answer  insisted  that  no  agn 
ment  valid  or  binding  upon  the  Council  was  entered  ii 
by  the  Coimcil  or  on  their  behalf  with  Murrain,  inasmu 
as  the  agreement  alleged  by  the  bill  was  not  made  in  1 
name  or  under  the  seal  of  the  Council ;  that  the  alle^ 
appointment  of  the  Plaintiffs  Bossencej  Nash^  and  Cla 
as  finance  committee  was  illegal ;  and  that  all  acts  d( 
by  such  committee,  and  all  resolutions  passed  at  i 
meeting  of  the  Council  at  which  Trainer  presided, 
at  which  there  was  not  present  a  quorum  of  meml 
exclusive  of  Bossencey  Nash,  and  Clarke,  were  ilh 
and  void,  and  did  not  in  any  way  bind  the  Council 
between  the  Defendants  and  the  Plaintiffs.  The  Deft 
ants  denied  that  the  Council  had  ever  been  in  possesj 
as  purchasers,  and  claimed  to  have  been  in  occupa 
as  tenants  of  Murray  in  continuation  of  their  tena 
prior  to  the.  execution  of  the  conveyance,  and  offe 
upon  having  the  sum  of  £333  6«.  8d.  with  interest  re 
by  the  Plaintiffs  to  the  Council,  to  pay  the  Plaintiffs 
their  obtaining  a  legal  title  to  the  land,  an  occupai 
rent  of  J61  per  week  from  the  date  of  the  last  paymei 
Murray, 


The  cause  now  came  on*for  hearing. 


Arstumeut.  Mr.  J,  W.  Stephen  and  Mr.  Purcell,  for  the  Plaintii 
It  is  not  necessary,  in  order  to  render  the  contract  fo 
purchase  of  this  property  binding  upon  the  Corpora 
that  it  should  be  under  the  seal  of  the  Corpora 
Incorporated  companies  have  in  Equity  been  held  h 
by  the  acts  of  their  individual  members  prior  to 
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ineorporation.    Evans  v.  The  Orand  Junction  Ry.  Coy.  (n) ; 
Haxokes  v.  The  EoBtem  Counties  My.  Coy.  {o) ;    Maxwell  v. 
MvDich  Hospital  {p).     Here  the  contract  is  an  executed 
one,  Murray  having  performed  the  contract  in  all  respects 
on  his  part,  by  executing  the  conveyance  and  giving  up 
possession  to  the  Defendants,  who  have  taken  the  henefit 
of  the  contract,  and  are  therefore  liahle  upon  it.    Macher 
V.  The  FomdUng  Hospital  {q) ;  Wilmot  v.  The  Corporation  of 
Cmntry  (r).    This  does  not  rest  in  contract.    The  resolu- 
tion of  the  Council  when  validly  constituted  setting  apart 
the  money  is  sufficient  authority  to  the  subsequent  de  facto 
eorporators  who  relying  upon  it  made  themselves  liable 
hr  the  payment  of  the  money,  and  are   now  entitled 
to  a  lien  for  the  amount.     Marshall  v.  The  Corporation  of 
Quauborough  (s) ;  Winne  v.  Bampton  (t). 

Mr.  Holroyd  and  Mr.  T.  A^Beekett,  for  the  Defendants. — 

Here  there  is  no  contract  binding  upon  the  Municipal 

Council;  for  any  contract,  to  have  that  effect,  must  be 

CDtered  into   in   the  name  and  under  the  seal  of  the 

Coimcil.     The  resolutions  relied  upon  by  the  Plaintiffs 

tfB  inndid  at   Law  and  in  Equity,  and  the  only  cases 

*here  Equity  has  given  effect  to  such  resolutions  have 

hem  where  there  was  some  distinct  part  performance  or 

some  expenditure  of  money  by  other  parties  on  the  faith  of 

them.     Carter  v.  The  Dean  and  Chapter  of  Ely  (v),  Taylor  v. 

I>^Meh  Hospital  (to),  Jackson  v.  The  North  Wales  By.  Coy,  (x). 

There  is  no  evidence  to  shew  that  the  Defendants  occupy 

onder  the  conveyance  to  the  Corporation,  and  although 

tiie  Defendants  now  produce  tjiat  conveyance  it  may  have 

been  lent  to  them  for  that  purpose.   The  Defendants  were  in 
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(•)  1  ICyl.  &  Or.,  650. 
(o)  1  Dc  O.,  M.,  &  O^  737. 
Op)  Foob.  Tr.,  Eq.,  306  ».,  S.C. 
4L.  J.(N.S.),Chy.,  188. 
(f)  1  V€»-  A  B.,  18a 
(r)  1  Y.  &  C,  618. 


(s)  1  Sim.  &  S.,  620. 

(0  8  Atk.,  476. 

(v)  7  Sim.,  211. 

(«)  1  P.,  Wms.,  656. 

(a?)  18  L.  J.  (N.S.),  Chy.,  91, 
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of  their  former  tenancy  before  the  convejrance  ;  and  thei 
being  no  evidence  to  shew  that  that  tenancy  has  ceaset 
the  Court  will  not  refer  their  occupation  to  the  conveyanci 
Morphett  v.  Jones  (y).  In  Preston  v.  The  Liverpool^  ^c.y  R\ 
Coy.  {z\  the  Lord  Chancellor  comments  upon  Evans  v,  Tl 
Orand  Junction  Ry,  Coy,,  and  expresses  great  doubt  upo 
it.  In  Gooday  v.  The  Colchester,  ^c,  Ry,  Coy,  (a),  all  tl 
cases  relied  on  by  the  other  side  were  cited  for  tt 
Plaintiff,  but  the  Master  of  the  Rolls  dismissed  the  bi] 
[Chapman,  J. — ^In  that  case  the  bill  was  dismissed  becaui 
the  Court  considered  that  the  Company  had  done  no  a 
to  take  the  benefit  of  the  contract.  Here  the  Defendan 
have  had  the  benefit  of  occupancy  free  from  rent,]  The] 
is  no  evidence  that  the  Defendants  are  free  from  rent  < 
are  not  bound  to  pay  rent  even  now.  Here  there  has  bet 
no  sufficient  part  performance  to  take  the  case  out  of  tl 
Statute  of  Frauds.  Lester  v.  Foxcroft  (b),  Hughes  v.  Morris  (i 
A  corporation,  unless  a  trading  one,  has  no  power  to  acce] 
bills  of  exchange.  Broughton  v.  The  Manchester  WaiJt 
works  Coy,  (d).  A  fortiori,  the  individual  members  of 
corporation  have  no  power  to  accept  bills  on  behalf  of  U 
corporation. 


Mr.  J.  W,  Stephen  in  reply. — The  maxim  Qwt  seni 
commodum  sentire  debet  et  onus  governs  this  case.  Tl 
whole  of  the  argument  on  the  other  side  is  met  by  the  fa 
that  the  Defendants  did  not  disclaim,  as  they  might  ha^ 
done,  if,  as  they  now  say,  they  do  not  rely  on  the  conve 
ance.  Bythewood,  Tit,  "  Disclaimer'^ ;  Thompson  v.  Leech  (< 
Where  a  deed  is  executed,  it  must  be  presumed  that  tl 
grantee  takes  under  it,  unless  there  is  proof  to  the  co: 
trary.     Townson  v.  Tickle  (/). 

Cur,  adv,  vui 


iri 


(y)  1  Swang.,  172, 

(«)  6  H.  L.  Cas.,  605. 

(a)  17  Beav.,  132. 

(6)  1  W.  &  T.  L.  C,  626. 


(c)  2  De  G.,  M.,  &,  Q., 

(d)  3  6.  &  Aid.,  1. 

(e)  2  Ventr.,  198. 
(/)  3  B.  &  Aid.,  81. 
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Mb.  JusncE  Chapman  : — 

In  this  case  the  Plaintiffs  seek  relief  under  the  following 
circumstances :  —  In   the  month  of    October   1869,    the 
Municipal  Council  of  Kilmore  then  being  validly  consti- 
tuted, entered  into  negotiations  with  one  Matthew  Murray 
for  the  purchase  of  the  land  and  house  which  the  Council 
had  previously  occupied  as  weekly  tenants  for  the  purpose 
of  their  usual  sittings.     Two  resolutions  were   entered 
on  the  books  of  the  Council, — one  to  the  eflfect  that  the 
purchase  should  be  made  for  £1,000,  payable  one-third  in 
cash,  and  the  remainder  in  two  instalments  at  one  and 
two  years ;  and  the  other  setting  apart  the  sum  of  JB834 
for  the  purpose  of  paying  the  first  instalment,  and  there 
the  matter  rested  at  that  time.     In  August  1860,  three  of 
the  present  Plaintiffs  were  elected  members  of  the  Muni- 
cipal Council,  and   Trainor,  who  had  been  previously  a 
member  of  the   Council,  was   elected  chairman.      The 
election,  however,  was  disputed ;  and  in  October  1860,  it 
was  declared  to  be  null  and  void  by  the  Supreme  Court 
on  an  information  in  the  nature  of  a  quo  warranto.     Of 
course,  the   election  having  been  null  and  void,  those 
persons,  from  August  1860  to  October  1860,  were  persons 
of  no  authority  whatever.     However,  during  that  time — I 
presume  believing  themselves  to  be  duly  elected  and  duly 
authorized,  for  they  could  not  anticipate  what  the  decision 
of  the  Supreme  Court  would  be — they  proceeded  to  carry 
out  the  contract  for  the  purchase  of  the  premises,  and 
paid  the  cash  instalment  which  had  been  set  apart  for  the 
purpose,  and  gave  their  own  acceptances  or  promissory 
Dotes  for  the  remaining  two-thirds,  one  at  one  year  and  the 
other  at  two  years.     Murray  being  satisfied  with  the  pay- 
ment, executed  a  conveyance  of  the  ground  and  premises, 
dated  the  3rd  September  1860,  and  that  conveyance  was 
handed  over  to  the  then  Municipal  Council,  and  has  since 
been  retained  by  their  proper  officer — ^their  town  clerk. 
It  was  suggested  that  it  was  borrowed  for  the  purpose  of 
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being  produced  in  Court ;  but  I  reject  that  suggestion 
altogether,  because  the  deed  coming  from  the  proper  officer, 
and  having  been  placed  in  his  hands  at  the  time  it  was 
executed,  we  are  to  presume  that  it  has  been  in  his  propei 
custody  ever  since. 

Subsequently,  after  the  first  bill  became  due,  the  Plain 
tififs,  the  acceptors,  were  sued  on  it ;  and  the  bill  being  in 
the  hands  of  a  bond  Jide  holder  for  valuable  consideration 
they  had  no  defence,  and  even  if  the  bill  had  remainec 
in  the  hands  of  Murray  the  Plaintiffs  would  have  had  n< 
defence.  There  are  numerous  cases  which  go  to  sh&t 
that  where  an  agent  renders  himself  liable  for  the  paymen 
of  bills  given  by  him  on  account  of  his  principal,  th« 
consideration  for  those  bills  passing  into  the  hands  of  hi 
principal,  it  is  impossible  for  him  to  plead  want  of  consi 
deration.  It  is  true  that  in  this  case  no  consideratioi 
passed  to  Trainor  and  the  other  Plaintiffs  in  their  privat 
capacity,  but  sufficient  consideration  passed  to  the  Muni 
cipal  Council ;  and  therefore  it  would  not  have  bee: 
competent  for  Trainor  and  the  others,  had  they  been  sue 
by  Murray f  to  have  set  up  a  plea  of  want  of  consideration 


Now,  what  was  the  position  of  the  parties  at  this  time 
It  is  clear  that  the  resolution  did  not  constitute  a  vali 
contract  that  could  be  enforced  by  any  party  against  th 
Council,  as  the  contract  was  not  under  their  seaL  If  th 
matter  had  simply  rested  where  it  was  on  the  21st  ( 
November,  or  immediately  after  that,  the  mere  paymei 
of  money  would  not  have  been  sufficient  part  performanc 
to  enable  Murray  to  sue  the  Municipal  Coimcil  for  specif 
performance  in  this  Court.  The  question  must,  therefore 
be  determined  on  this  consideration — ^whether  the  Counc 
have,  by  any  of  their  subsequent  acts,  done  somethin 
further,  so  as  to  constitute  a  sufficient  part  performanc 
to  render  the  original  defect  in  the  contract  of  no  impor 
ance. 


Jiidgfnenit, 
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The  first  point  is  as  to  the  acceptance  of  the  conveyance.         1862. 

I  think  there  can  be  no  doubt  whatever  that  when  a 

conveyance  between  parties  is  drawn,  the  eflfect  of  the  deed, 

if  duly  executed  by  being  sealed  and  delivered,  is  to  pass 

whatever  interest  it  purports  to  convey  out  of  the  hands  of 

the  grantor  into  the  hands  of  the  grantee ;  and  I  agree 

I         that  if  a  deed  so  executed  remains  for  a  considerable  time, 

I        or  for  some  time,  in  the  hands  of  the  grantee,  though  he 

i         does  not  execute  it  (and  here  it  is  not  yet  executed  by 

fixing  the  Corporation  seal  to  it — ^in  point  of  fact,  grantees 

seldom  or  ever  execute  deeds  themselves,  but  are  satisfied 

with  the  execution  of  the  conveying  party)  if  he  enjoys  the 

property,  and  nothing  remains  to  be  done  but  the  payment 

f       of  the  balance  of  the  purchase-money,  the  grantor  would 

\       be  entitled  to  sue  for  that  balance,  notwithstanding  that 

\       the  original  contract  was  not  strictly  valid.     He  might  in 

sach  a  case  have  sued  in  a  Court  of  Law  for  the  amount 

,       and  therefore  a  Court  of  Equity  might  say  it  is  not  neces- 

1       saiy  we  should  decree  specific  performance,  for  here  is  a 

{       contract  sufiiciently  completed  to  enable  you  to  sue  in  a 

Court  of  Law.    If  the  Municipal  Council  have  taken  no 

steps  to  repudiate  the  deed,  and  have  enjoyed  under  it, 

Ificrray  would  be  entitled  to  obtain  relief,  I  think,  in  a 

Court  of  Law,  if  it  had  been  reduced  to  a  mere  question 

of  the  non-payment  of  the  purchase-money. 

The  Plaintiffs,  however,  are  in  a  different  position ;  and 
as  regards  them  the  matter  cannot  be  treated  as  a  case  of 
specific  performance.  I  think  a  great  deal  depends  on  the 
deed  reposing  in  the  hands  of  the  Council  for  a  period  of 
two  years  without  disclaimer  or  repudiation  of  any  kind, 
and  also  on  the  non-payment  of  rent  since  August  1860. 
It  was  contended  by  Mr.  Holroyd  that  the  Council  were 
still  in  of  their  old  estate,  and  that  they  were  tenants 
of  Murray,  I  do  not  think  that  can  be  contended,  and 
for  this  reason :  Their  own  officer.  Swan  the  town  clerk, 

IS  questioned  about  the  payment  of  rent,  and  he  says 

t 
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that  in  January  1861  the  Council  paid  Murray  rent,  not 
up  to  that  time,  but  only  to  the  31st  August  preceding. 
Mr.  Holroyd  suggests  that  the  reason  they  did  not  pay  any 
further  rent  may  be  that  no  further  rent  was  due  by  them. 
But  Swan  was  bound  here  on  the  question  of  rent  to  tell 
not  merely  the  truth  but  the  whole  truth  about  it.  He 
is  not  coming  here  in  the  month  of  January  1861,  but 
in  the  month  of  August  1862  ;  and  at  this  period,  at  all 
events,  if  there  had  been  any  rent  payable,  he  should  have 
said  so.  If  the  Defendants  relied  on  the  fact  that  thej 
had  paid  rent  since,  or  were  liable  to  do  so,  they  should 
have  examined  Swan — ^for  he  was  their  own  witness — stil 
further  as  to  the  payment  of  rent ;  because  by  his  evidence 
as  it  stands,  it  appears  that  up  to  the  eve  of  the  date  o 
the  deed  by  Murray  rent  was  paid,  and  it  has  never  beei 
paid  or  demanded  or  expected  since.  Now,  what  does  thai 
amount  to  but  that  the  Council  at  that  time  quitted  theii 
original  position,  tacitly  acknowledged  themselves  to  Ix 
no  longer  tenants  of  Murray,  and  reposed  on  the  deed  the] 
had  in  their  possession.  I  cannot  entertain  the  slightes 
doubt,  therefore,  that  they  tacitly  enjoyed  under  the  deed 
and  are  bound  by  it,  though  their  seal  is  not  attached  Xi 
it.  I  cannot,  therefore,  regard  them  in  any  other  ligh 
than  as  persons  who  have  completed  everything  except  th< 
payment  of  a  portion  of  the  purchase-money:  and  whethei 
that  is  an  amount  of  one-third  or  of  two-thirds  is  a  mattei 
of  little  importance. 


If  there  had  been  nothing  but  the  payment  of  th( 
purchase-money,  I  should  have  considered  that  would  no 
have  constituted  such  a  part  performance  on  their  part  ai 
to  have  rendered  them  liable ;  but  it  seems  to  me  thej 
have  done  everything  except  pay  the  last  instalments,  and 
not  having  disclaimed  the  deed,  or  repudiated  it,  bu 
having  been  perfectly  silent  except  as  to  the  refusal  t< 
pay  the  Plaintiffs  when  the  money  demand  was  made  oi 
them,  they  have  precluded  themselves  from  coming  inU 
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Court  and  saying — ^We  are  in  of  our  old  estate  as  tenants 
of  Murray^  and  we  are  willing  to  pay  what  we  have  subse- 
quently offered — ^£1  a-week. 

That  is  the  question  so  far  as  Murray  is  concerned, 
supposing  it  had  been  between  the  Council  and  Murray, 
But  it  seems  to  me  it  goes  further  than  that.  The 
resolution  in  the  books  was,  that  those  payments  should 
be  made.  The  PlaintiflFs  believing  themselves  to  be 
authorized  carried  out  the  resolution,  and  so  acted  as  the 
agents,  but  without  express  authority  from  the  Council, 
and  they  were  perfect  strangers  so  far  as  the  acceptance  of 
the  bills  was  concerned.  We  may  treat  the  PlaintiflFs  as 
perfect  strangers,  who  were  doing  a  mere  voluntary  act ; 
and  I  do  not  think  their  act  would  have  been  one  atom 
more  valid  if  they  had  been  legally-elected  councillors. 
There  is  nothing  in  law  that  justifies  one  or  more  members 
of  a  corporation  in  accepting  bills  without  authority,  and 
that  authority  must  be  validly  created,  not  by  a  mere  resolu- 
tion, but  by  some  instrument  under  seal.  And  even  then, 
it  is  a  question  whether  the  Council  had  authority  to  accept 
bills,  or  to  appoint  others  to  accept  them ;  but  the  Plaintiffs 
having  done  so,  and  the  Council  having  taken  all  the 
benefit  of  their  act,  having  made  no  disclaimer,  having 
kept  possession  of  the  deed,  and  ceased  to  pay  rent  from 
the  date  of  the  deed,  that,  I  think  constitutes  such  a 
completion  of  the  contract,  or  such  a  part  performance 
amounting  almost  to  a  completion  of  the  contract,  as 
would  have  enabled  Murray  to  have  obtained  relief  in 
respect  of  the  balance  of  the  purchase-money  as  against 
the  Council.  I  think  it  is  such  an  adoption  of  the  act  of 
the  agent  as  binds  them  in  conscience  and  in  equity  to 
pay  the  bills. 


JudgmmU, 


I  think,  therefore,  the  decree  must  be  for  the  Plaintiffs 
in  the  manner  prayed  in  the  first  alternative  of  the  prayer, 
and  with  costs. 
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1862.  The  Defendants  now  appealed  to  the  full  Court  (g)  from 

Teainob       ^^s  Decree. 


V, 
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MuifioiPAL         Mr.  Holroyd  and  Mr.  T.  A' Beckett^  for  the  Appellants. 
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Mr.  J.  W.  Stephen  and  Mr.  Furcell,  for  the  Respondents. 

Sept  22,  23. 
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The  Chief  Justice: — 

This  is  a  very  singular  case;  for  it  is  difficult  to  suppose 
that  men  would  trifle  with  public  monies  from  motives  of 
caprice  or  temper,  and  yet  a  large  amount  seems  to  have 
been  very  unnecessarily  expended  in  litigation. 


So  far  as  the  facts  are  material,  they  appear  to  be  that 
on  the  11th  October  1869,  a  contract,  or  supposed  contract, 
was  entered  into  between  the  Mimicipal  Council  of  Kilmore 
and  Mr.  Murray,  for  the  purchase  of  land  to  be  used  for 
municipal  purposes.  That  contract  was  not  embodied  in 
any  formal  instrument,  but  merely  in  a  letter,  signed  by 
the  town  clerk,  and  was  not  under  seal :  we,  however,  will 
call  it  a  contract.  In  November  of  the  same  year,  a  reso- 
lution was  come  to  by  the  Council  setting  apart  a  certain 
sum  of  money  to  pay  the  first  instalment  of  one-third  of 
the  purchase-money,  which  was  to  be  paid  in  cash,  the 
remainder  being  to  be  paid  by  bills  at  one  and  two  years. 
If  specific  performance  of  that  contract  had  then  been 
opposed  on  the  ground  that  it  was  not  under  seal,  or  on 
the  ground  that  it  was  a  violation  of  the  Municipal 
Institutions  Act,  and  ultra  vires,  there  is  no  doubt  that 
the  contract  could  not  have  been  enforced.  But  in  June 
1860,  another  resolution  was  passed,  directing  the  Solici- 
tor of  the  municipality  to  prepare  a  conveyance  of  this 

iff)  StavoeU,  C.  J.,  Moleaworth,  J.,  and  Chapman,  J. 
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identical  land.      On  the  8th  of  August  of  that  year,         1862. 
there  was  an  illegal  election  of  Councillors ;  and  on  the      Tbaikob 
2.0th  of  August,  a  resolution  was  passed  by  the  illegal         ^^ 
Cboncillors  to  carry  out  the  first  agreement.     On  the  24th     Mtwicipai. 
of  August,  they  paid  the  one-third  cash ;  and  on  the  same      kilmoeb. 
day  the  Respondents  accepted  two  bills  of  exchange  for    r^r~. 
the  remaining  two -thirds  of  the  purchase -money.     In       Appeal* 
October,  the  election  of  these  Councillors  was  declared  void 
\fj  this  Court,  on  the  hearing  of  an  application  for  a  writ 
of  qm  fDarranto.     On  the  15th  October,  the  conveyance, 
dated  the  3rd  September,  which  had  been  prepared  by  the 
Solicitor  of  the  Council,  was  executed  and  delivered  to  the 
Council.     On  the  17th  October  a  legal  Council  was  duly 
elected.     They  find  in  the  pigeon-holes  of  the  municipal 
offices  this  conveyance  of  the  land  to  themselves,  and  they 
retain  it. 

On  the  first  bill  for  the  balance  of  purchase-money 
fiiUing  due,  the  Council  are  addressed  by  the  Solicitor  of 
the  Plaintiffs  below,  the  illegally  elected  Councillors,  in  a 
letter  on  their  behalf,  informing  the  Council  that  the  bill 
had  become  due,  requesting  to  be  put  in  funds  to  meet  that 
bill,  asking  an  indemnity  in  respect  of  the  second  accept- 
ance, and  threatening  an  Equity  suit  unless  the  request 
is  complied  with.  The  answer  to  that  very  reasonable 
request  is  a  simple  acknowledgment  of  the  receipt  of  the 
letter,  and  nothing  further  is  done.  On  the  8th  of  the 
following  March,  another  letter  is  written  by  the  Solicitor 
of  the  Plaintiffs  to  the  Defendants.  That  letter  produced, 
on  the  11th,  an  answer  on  behalf  of  the  Defendants,  which 
miscarried,  and  did  not  reach  its  destination  till  April, 
and  in  the  meantime  the  bill  in  this  suit  was  filed.  By 
that  letter  of  the  8th  March  the  Plaintiffs  proposed  that 
the  land  should  be  conveyed  to  them  in  the  event  of  the 
Defendants  not  complying  with  the  first  alternative  of 
providing  the  money  to  take  up  the  acceptances.  The 
Defendants'  answer  was,  that  on  being  repaid  the  first 
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cash  instalment,  no  opposition  would  be  offered  to  such  a 
conveyance. 

In  my  opinion,  if  the  Council,  on  the  first  application 
for  payment  of  the  first  bill,  though  the  deed  had  then 
been  executed  and  in  their  possession  for  very  nearly  a 
year,  had  said — ^We  never  wished  to  buy  this  land,  or  make 
this  contract,  and  are  not  bound  by  it ;  we  are  in  possession 
of  the  land,  but  that  possession  is  the  original  possession 
which  we  had  of  the  land  as  tenants  before  the  contract 
for  purchase,  and  we  are  prepared  to  hand  back  the  deed, 
disclaim  the  interest  it  conveys,  and  pay  rent,  on  repay- 
ment of  the  money  wrongly  paid  out  of  the  municipal 
funds,  the  Council  must  have  been  sustained  in  that 
course,  because,  first,  there  was  no  part  performance,  in 
the  proper  acceptation  of  the  term,  under  the  contract; 
and  next,  the  decision  of  this  case  on  the  ground  of  part 
performance  of  the  contract,  would,  to  a  certain  extent, 
involve  a  violation  of  the  spirit  if  not  of  the  letter  of  the 
Municipal  Institutions  Act.  But  the  contract  may  be 
almost  altogether  put  on  one  side,  and  the  case  reduced 
simply  to  this : — The  land  is  conveyed  to  the  Council  by 
Murray,  The  Council  are  in  possession  of  that  land,  it 
is  immaterial  how,  whether  under  a  tenancy  or  otherwise, 
and  they  are  asked  whether  they  will  accept  the  land  and 
pay  the  purchase -money  for  it,  or  disclaim.  They  do 
neither  one  nor  the  other.  That  is  the  first  point  at 
which  they  fail  to  take  an  opportunity  offered  to  them  of 
maintaining  a  very  decided  and  advantageous  position ; 
and  from  the  course  they  then  took  the  fair  presumption 
is,  that  they  accepted  the  land  under  that  conveyance,  and 
if  they  did,  it  is  immaterial  under  what  contract  they  took 
it,  and  it  would  be  unjust  that  they  should  keep  the  land 
and  not  pay  for  it.  The  decree,  therefore,  I  think,  ought 
to  have  been — "  You  chose  to  keep  this  land :  the  Plaintiff's 
"  have  paid  for  part  of  it,  and  are  entitled  to  a  lien  on 
**  that  land  so  far  as  their  payment  has  extended."    I 
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think  the  Respondents  are  entitled  to  a  declaration  of 
a  lien  on  the  land  for  the  amount  of  the  first  bill  and 
interest  on  it  and  the  costs  of  the  action  at  law  upon  it. 
I  slioiild  observe  that  I  express  no  opinion  whatsoever  as 
to  whether  those  costs  are  properly  recoverable  as  against 
the  Appellants :  that  point  has  not  been  raised.  I  think 
it  would  be  very  difficult  to  maintain  this  position, — ^that 
the  Defendant  in  an  action  in  which  he  admits  he  has  no 
defence  whatever  is  to  recover  his  costs.  [Holroyd^ — That 
is  one  of  the  grounds  of  appeal.]  It  was  not  opened  or 
alluded  to  in  argument,  and  the  mere  fact  of  its  being 
written  down  is  not  to  bind  the  Court  to  take  notice  of  it. 
I  think  the  Respondents  are  also  entitled  to  a  lien  for  the 
amoont  of  the  second  bill. 


1862. 
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V, 

Thb 
MmrioiPAL 
Council  of, 

KiLMOSE. 

JndgmeiUon 
Appeal. 


The  decree  below  was  with  costs.  I  should  scarcely 
•myself  have  been  inclined  to  give  costs ;  but  the  case  is 
not  so  clear  that  on  that  point  the  decree  ought  to  be 
reversed.  Both  parties  were  to  blame :  the  one  for  not 
disclaiming  earlier,  and  the  other  for  precipitancy  in 
filing  their  bill ;  but  the  question  of  costs  is  in  the  discre- 
tion of  the  Judge  who  hears  the  case.  The  appeal  will, 
therefore,  be  allowed,  but  without  costs ;  and  the  decree 
will  be  varied  so  as  to  give  the  Council  the  option  of 
paying  the  balance  of  the  purchase-money  by  a  day  to 
be  named  by  the  Master.  If  they  do  not  pay  by  that 
day,  then  the  Master  should  proceed  to  a  sale.  The 
deposit-money  in  Court  to  be  returned  to  the  Appellants. 


Mb-  Justice  Chapman. — The  decree  is  only  varied  in  so 
fitf  as  it  made  the  Corporation  liable  out  of  other  funds 
for  any  balance  of  the  purchase-money  beyond  the  present 
value  of  the  lands.  The  majority  of  the  Court  consider 
that  the  Plaintiffs  are  only  entitled  to  the  principal  and 
interest  of  the  bills  out  of  the  specific  lands. 
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October  23,90. 


CLOUGH  V,  GRAY. 


I  creditor*8    JL 


In  a  creditor*8 
administration 
suit  the  claim 
of  an  alleged 
creditor  was 
disallowed  by 
the  Master, 
and  the 
Master's 
report  of  the 
disallowance 
of  the  claim 
was,  without 
the  notice 
required  by 
the  Rules 
having  been 
given  to  the 
claimant, 
presented  to 
the  Court,  and 
confirmed. 

On  motion, 
the  claimant 
obtained  leave 
to  except  to 
the  report. 

Senible,  that 
in  all  cases 
where 

creditors  come 
in,  in  the 
Master's  office, 
thev  are 
entitled  to 
notice  of  the 
intended 
presentation 
of  the 
report  for 
confirmation. 


N  this  case  the  ordinary  decree  in  a  creditor's  admini 
tration  suit  had  been  made  against  the  executrix  of  Geori 
Pyke  deceased ;  and  under  the  decree  Mr.  Hugh  Glass,  a 
alleged  creditor,  had  carried  in  his  claim  before  the  Maste 
when  such  claim  was  disallowed  by  him.  On  the  23i 
September,  the  Master  informed  Mr.  Glasses  solicit* 
verbally  of  his  intention  to  report  against  the  claim  < 
Mr.  Glass.  On  the  26th  September,  without  further  noti( 
to  Mr.  Gla;ss  or  his  solicitor,  the  Master's  report  of  (ini 
alia)  the  disallowance  of  this  claim  was  presented  by  hi 
to  the  Court  for  confirmation,  and  was  confirmed. 

Mr.  Webh  now  moved  that  Mr.  Glass  might,  notwit 
standing  the  confirmation   of  the  report,  have   leave 
except  to  that  part  of  the  report  whereby  the  Mast 
disallowed  the  claim  of  Mr.  Glass.     By  the  Rides  of  Coui 
Cap.  vi.,  R.  29,  the  Master  is  required  to  "  give  notice 
"  the  parties  interested  in  the  report  at  least  four  da; 
"  before  he  presents  the  same  for  confirmation."     Th 
was  not  done  in  the  present  case,  and  Mr.  Glass  therefo 
had  no  opportunity  of  shewing  cause  against  the  cofin 
ation.     Under  these  circumstances,  the  Court  will  gi^ 
special  leave  to  except.      WUsofi   v.  Wilson  (A),  Taylor 
UEgviUe  (j),  Pennington   v.  Lord  Muncaster   (k),  Wood 
Lamhirth  (Z). 

Mr.  Bunny,  for  the  Defendant,  contra. — The  rule  upc 
which  this  application  is  based  applies  solely  to  parti< 
to  the  ^suit..    Here  Mr.  Glass  is  not  a  party  to  the  sui 


(A)  2  MoU.,  328. 
(j)   7  Sim.,  446. 


(2r)  1  Madd.,  555. 
(Q  9  Sim.,  195. 


CASES  IN  EQUITY. 

[ChapmmjJ. — Surely  in  a  creditor's  suit  the  rule  would 
extend  to  a  creditor  who  had  appeared  before  the  Master.] 
There  are  no  circumstances  of  surprize  here,  and  no  alle- 
gation that  this  creditor  was  not  aware  of  the  report.  On 
the  contraiy,  his  solicitor  was  informed  by  the  Master  of 
the  purport  of  the  report  before  it  was  presented.  If  this 
motion  be  allowed  it  must  be  on  payment  of  all  costs  by 
the  applicant     An^  v.  Haddan  (m). 
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Ar^fmneiU, 


Mr.  WM^  in  reply. 


Cur.  adv.  tuU. 


Mr.  Justice  Chapican  : — 

I  think  this  motion  should  be  granted  upon  condition 
of  the  creditor  paying  the  costs  of  the  motion  and  taking 
the  next  step  within  eight  days,  otherwise  the  motion  will 
he  dismissed  with  costs.  My  reason  for  making  the  order 
in  that  form  is,  that  so  &r  as  the  case  has  been  before  me, 
mj  opinion  is  adverse  to  the  claim  of  Mr.  GUus  to  rank  as 
a  creditor  of  the  deceased.  If  by  abandoning  the  rule  he 
yields  to  that  expression  of  opinion,  I  think  he  should  pay 
the  costs  of  this  motion. 

The  'MaxUr  in  Equity  enquired  of  his  Honor  whether  his 
Honor  was  of  opinion  that  in  all  cases  where  creditors 
eame  in,  in  the  Master's  office,  they  were  entitled  to  notice 
of  the  intended  presentation  of  the  report  for  confirmation. 

Mb.  Justice  Chapman. — It  appears  so  by  the  rule.  The 
hmgoage  of  the  rule  is,  **  the  parties  interested,"  and  I 
think  in  a  creditor's  suit  the  instant  a  creditor  comes  in 
he  becomes  a  party,  though  not  named. 

(«)  1  Madd.,  529. 


OotoherdO. 
Judgment, 


VOL.  1. ^EQ. 


f"  r 
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October  80. 
November  6. 


Ex  PARTE  WILLIAM  BYAM  WILMOT, 
In  the  Matteb  of  THE  ST.  KILDA  AND  BRIGHTO 
RAILWAY    ACTS. 


a  petition.     X  . 


On  a  petition, 
under  the 
**  Lande 
Clauses 
Consolidation 
Actr  for 
payment  out 
of  Court  to  a 
Railway 
Company, 
of  a  surplus 


HIS  was  a  joint  petition  by  Mr.  Wiilmot  and  t] 
St.  Kilda  and  Brighton  Railway  Company  present 
under  the  following  circumstances : — 


Mr.  WHmot  being  the  owner,  subject  to  a  mortga^ 

of  a  piece  of  land  required  for  the  railway,  the  compcu 

proceeded  under  their  Act  to  have  the  land  valued  bj 

paid  in  by  the   surveyor  appointed  by  two  justices ;  paid  into  the  Melbour 

SSasof the      Savings  Bank,  in  the  name  of  the  Master  in  Equity,  t 

amount  amount  of  his  valuation  (;€300) ;    and  entered  upon  t 

awarded  as 

the  value  of      land.      Subsequently  an  arbitration  was   had   under  t 

land  taken  by    provisions  of  the  "  LandA  Clauses  ConsoMatim  Act "  inc< 

the  company      '^ 

and  as  com-      porated  in  the  company's  Act,  and  £733  14«.  was  award 

as  the  value  of  the  land  in  question,  and  as  compensati 

for  severance.     Thereupon  the  company  paid   into  t 

Savings  Bank,  also  in  the  name  of  the  Master  in  Equi 

the  sum  so  awarded,  with  interest  to  the  date  of  such  p 


pensation  for 
severance. 

Held,  that 
the  first 
proceeding  in 
Court  is  the 


petition  to 

pay  the  money  ment — ^in  all  £766  16«.  4<i. — in  addition  to  the  sum  of  £3 

ou ,  an   t  at     gj^^j^y  deposited  by  them.     Mr.  WUmot,  having  paid 


there  is  no 

necessity  for 

an  order  of 

the  Court  for 

a  change  of 

solicitors 

from  the 

solicitors  who 

acted  for  the 

company  in 

paying  the 

money  into 

Court,  to  the 

solicitor 

acting  for  the 

company  upon 

this  petition ;  also  that  the  former  solicitors  who  acted  for  the  company  in  the  Yaluat 

of  the  land,  the  payment  of  the  money  into  Court,  and  the  arbitration  have  no  lien 

their  costs  upon  the  surplus  fund  in  Court;  and  order  made  as  prayed. 


the  mortgage,  and  being  in  a  condition  to  convey  the  la 
to  the  company  free  from  incumbrances,  now  present 
this  petition,  praying  that  the  sum  of  £756  16^.  Ad.,  wi 
interest  accrued  since  its  deposit,  might  be  paid  out 
him,  and  that  the  company  might  be  ordered  to  pay  1 
costs  of  the  re-conveyance  to  him  by  the  mortgagee,  1 
costs  in  connection  with  the  conveyance  to  the  compai 
and  the  costs  of  this  petition.     The  company  joined 
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the  petition,  and  prayed  that  the  £300  originally  deposited 
hy  item,  with  interest  accrued  since  its  deposit,  might 
be  paid  out  to  them,  or  to  Mr.  John  Matthew  Smith,  their 
ttiomej. 

Mr.  Wdb,  for  Mr.  WUmat,  in  support  of  the  petition,  cited 
Hodget  an  BaOways,  p.  426  ;  Ficard  v.  MUchdl  (n) ;  and  Ex 
parte  Adder's  Charity  (o). 

Ur.  BuHMf,  instructed  hy  Mr.  J.  M.  SimUh,  for  the 
oompany,  also  appeared  in  support  of  the  petition. 

Mr.  J.   W.  Stephen,  instructed  by  Messrs.  KUnffender, 

ChanUif  and  lAddls,  the  former  solicitors  of  the  company, 

claimed  to  appear  for  the  company,  to  oppose  the  petition, 

and  contended  that  Messrs.  KUngender,  Ohardey  and  Idddle 

baying  acted  as  solicitors  for  the  company  in  this  particular 

matter,  and  in  the  payment  of  the  money  into  Court,  the 

solicitors  could  not  now  be  changed  without  an  order  of 

the  Court  for  that  purpose.     The  money  being  paid  into 

Coart,  and  the  certificate  of  the  Master  being  obtained 

£>r  it,  this  is  ''  a  matter  "  in  Court,  and  a  party  is  not  at 

liberty  to  change  his  solicitor  "  in  any  cause  or  matter " 

vithout  an  order  of  the  Court.    Smith's  Chy,  Prac.,  6th  edit., 

p.  60.     Messrs.  Klxngender,  CharsUy  and  lAddle  also  acted 

as  solicitors  for  the  company  in  the  valuation  of  the  land 

and  in  the  arbitration  in  this  case,  and  have  a  lien  for  their 

eosts  upon  the  £300  paid  in  by  the  company  in  respect  of 

this  Taloation. 

Mr.  Bunny,  contri. — ^The  company  appear  on  this  motion 
through  Mr.  J.  M.  Smith,  as  their  solicitor,  and  have  a  right 
to  do  so.  Here  there  is  no  proceeding  in  Court  which 
renders  a  change  of  solicitors  necessary.  The  presentation 
of  this  petition  is  the  first  proceeding  in  Court.    As  to  the 


1868. 


ArgwmenA. 


(•)  12  Bemr.,  486. 


(o)  8  Hare,  22. 
z2 
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Mx  parte 

WlLMOT, 

In  re 

Thb 

St.  Kilda 

AVI} 

Bbightoh 

Baixwat 

Acts. 


question  of  lien,  this  money  was  paid  into  Court  hy  i 
company,  and  not  obtained  for  them  by  the  exertions 
their  solicitors.     The  owner  of  the  land  even  has  no  li 
as  against  the  company  upon  this  money.     Hodge$ 
Railways,  p.  209. 

Cur.  adv.  m 


November  6.  Mb.  Justice  Chapman. — ^I  have  looked  into  "  The  Lot 
Judgment.  Ckmses  Consolidation  Act,  *  and  it  appears  to  me  that  the  fi 
proceeding  in  Court  is  the  petition  to  pay  the  money  o 
the  Master  being  a  mere  stakeholder ;  and  therefore  thi 
is  no  case  for  a  change  of  solicitors.  The  first  solicitor, 
fact,  before  the  Court  is  the  solicitor  who  appears  upon  1 
petition.  As  to  the  other  point,  I  do  not  think  the  1 
solicitors  of  the  company  have  any  lien  upon  this  ft 
paid  in  by  the  company.  The  order  will,  therefore,  be  mi 
in  the  terms  of  the  prayer  of  the  petition. 

Order  a^pray 


MOUATT  V.  KAYE. 


Octoher2S, 

IftliePlainti£f 
do  not  appear 
upon  a  cause 
being  called 
on  for 

hearing,  npon 
proof  of 
service  upon 
the  Defendant 
of  notice  by 
the  Plaintiff  of 
his  having  set 
the  caase 
down  for 
hearing,  the 
bill  will  be 
dismissed  with 
costs. 


o. 


'N  this  cause  being  called  on  for  hearing,  there  was 
appearance  on  behalf  of  the  Plaintiff. 

Mr  Atkins  (with  him  Mr.  Holroyd),  for  the  Defendi 
moved  to  dismiss  the  bill  with  costs,  and  cited  Dan.  C 
Prac.j  p.  759.  In  this  Court  there  is  no  subpoena  to  h 
judgment ;  but  there  is  in  this  case  an  affidavit  of  servio 
notice  upon  the  Defendant  by  the  Plaintiff  of  his  having 
the  cause  down  for  hearing  for  Monday,  the  20tli  Octol 
and  it  is  now  called  on  in  its  regular  order  in  the  list 

BiU  dismissed  with  a 
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DANCKEB  V.  PORTER.  ^^%  80?' 

XHIS  Cause,  which  is  reported  ainie,  p.  971,  upon  a  In  a 
motioii  to  dissolve  the  injunction,  now  came  before  the  2^*!^"^^ 

Cooit  on  two  demurrers  by  different  Defendants.  dusolutioii  is 

prayed,  all 
penons  who 

The  bill — sprinted  copies   of  which  had  been  served  ^V®"?.   .^ 
'^  interest  in  the 

on  the  Defendants,  who  were  very  numerous — ^was   by  snltmnsthe 

FwUnandifu  Dancker,  one   of    the    shareholders  m    the  ""de^wtie^ 

Provident  Institute  of  Victoria,    against    the  directors.      In  a  bill  by 

trustees,  and  remaining  shareholders   of  the   Institute,  against  W 

•nd,  so  far  as  material  to  the  present  purpose,  stated  that  co-partners, 

praying  a 
in  June  1855,   certain  persons  entered  into  partnership  dissolution 

together,  for  the  purpose  of  establishing  an  association  ^I^,^J^' 

under  the  title  of  "  The  Provident  Institute  of  Victoria,"  joint-stock 

for  receiving  moneys  on  deposit  at  fixed  rates  of  interest,  J^^^i^^ed 

«nd  making  loans  out  of  such  deposits  upon  mortgage  of  "  *^*^.JJ*® 

real  estate  and  upon  Government  securities ;   that  upon  and  the 

the  formation  of  the  association  no  deed  of  settlement  was  J^^the*"*" 

executed,  but  subsequently  a  deed  of  settlement,  bearing  present 

date  the  Ist  of  January  1858,  was  entered  into  between  the  ^^^  r^^tnen 

several  persons  whose  names  and  seals  were  thereunto  and  the  only 

Affixed,  and  a  supplementary  deed  of  settlement,  dated  the  and  partners 

81st  May  1859,  was  subsequently  entered  into  between  the  '^  *^?  Jf^^„ 
-.  ^  •/  association. 

j/efendants  Hancock^  FoxUm,  TootaU,  SanoeU,  Porter,  and  The  bill, 

however, 
disclosed  other 
panooi  who  at  some  former  period  were  shareholders  and  partners  in  the  association, 
sad  did  not  shew  that  these  persons  had  transferred  their  shares  in  accordance  with  t£e 
^ontkm  oi  the  deed  of  lettlement  in  that  hehalf.    On  demnrrer  for  want  of  parties, 

BM,  that  the  general  allegation  that  the  Plaintiff  and  Defendants  were  the  only 
psrtners  was  insafficiBnt,  and  &marrer  allowed  with  costs. 

In  equity,  as  at  law,  the  only  person  who  can  take  advantage  of  the  misnomer  of  a 
Defendant  is  the  person  misnamed,  and  it  is  no  objection  in  the  month  of  a  co-defendant. 

If  the  orig;iiial  bill,  bearing  the  seal  of  the  Conrt,  be  in  writing,  there  is  nothing  to 
pteteofc  the  aervioe  npon  the  Defendants  of  printed  copies. 
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M'KUlop  of  the  one  part,  and  the  several  other  persons 
whose  names  and  seals  were  thereunto  subscribed  and 
affixed  of  the  other  part,  by  which  it  was  provided  that 
the  deed  of  settlement  of  January  1858,  and  all  and  eyerj 
clause,  power,  and  provision  therein  contained  should  be 
incorporated  with  and  form  part  of  the  supplementary 
deed  of  settlement. 


The  bill  then  set  out  the  deed  of  settlement  and  th( 
supplementary  deed  of  settlement,  stating  (inter  alia)  thai 
by  the  deed  of  settlement  of  January  1868,  it  was  amongs 
other  things  provided  that  the  name  of  the  associatioi 
should  be  "  The  Provident  Institute  of  Victoria;"  tha 
the  promoters'  capital,  or  first  proprietary  stock  of  th 
association,  should  be  fixed  at  the  sum  of  i625,000,  divide 
into  S5,000  shares  of  £1  each ;  that  if  at  any  time  th 
affairs  of  the  association  should  be  considered  by  Ht 
directors  to  be  in  a  doubtful  state,  certain  steps  in  the  bi 
specified,  should  be  taken  for  winding-up  and  dissolvii 
the  association :  and  that  by  the  supplementary  deed  < 
settlement  of  May  1859,  it  was  amongst  other  thinj 
provided  that  the  several  parties  thereto,  and  the  sever 
other  persons,  co-partners,  and  companies  who  shou 
become  shareholders  under  the  provisions  therein  co 
tained,  should,  whilst  holding  shares  in  the  capital  of  tl 
association,  be  and  continue  associated  together  as  a  joii 
stock  company  or  association,  for  the  purposes,  and  subjc 
to  and  under  the  covenants,  clauses,  articles,  conditioi 
regulations,  and  provisions  therein  and  in  the  deed 
settlement,  expressed  from  the  day  of  the  date  of  the  si 
plementary  deed  of  settlement,  until  the  association  shot 
be  dissolved  and  the  affairs  thereof  wound  up,  under  i 
provisions  therein  contained  in  that  behalf;  that  6,0 
shares  in  the  proprietary  capital  of  the  association,  then 
stated  to  be  held  by  Hancodc,  Foxton,  Tootal,  SaweU,  Par 
and  M*KUlopy  should  be  deemed  to  have  been  paid  up  a 
subscribed  for  in  full,  and  the  amount  thereof,  and  also  1 
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Bom  of  £9,500,  the  price  of  certain  shares  purchased  by 

Jtmpk  Macardy  and  re-allotted,  as  therein  mentioned,  to 

Porter,  should  be  deemed  to  have  been  expended  and 

indnded  in  the  preliminary  and  other  expenses  incurred 

in  establishing  the  association  and  carrying  the  same  on, 

op  to  the  30th  June  1859 ;  that  16,500  shares  of  £1  each 

of  the  proprietary  stock  of  the  association,  being  the  balance 

of  the  original  capital  of  d5,000  shares,  should  be  issued 

^  the  smn  of  30«.  per  share  on  the  conditions  therein-after 

contained ;   that  all  transfers  of  shares  should  be  made 

in  snch  form  as  the  directors  should  from  time  to  time 

approve,  and  under  and  subject  to  the  regulations  in  that 

behalf  in  the  supplementary  deed  of  settlement  contained; 

that  in  case  any  demand  should  at  any  time  be  made  upon 

tnj  shareholder,  in  respect  of  any  engagement,  debt,  or 

Ikbilitjr  entered  into  or  owing  on  behalf  of  the  association 

ts  a  co-partnership  firm,  or  if  any  shareholder  should 

sustain  any  loss,  Ac,  by  reason  of  any  action,  &c.,  being 

instituted  or  prosecuted  against  him,  on  account  of  his 

being  or  haying  been  a  shareholder,  then  such  shareholder 

should,  without  prejudice  to  any  right  to  contribution,  be 

freely  and  efiTectually  indemnified  in  that  behalf  out  of  the 

proper^  and  effects  of  the  association,  unless  the  same 

demand,  loss,  &c.,  should  have  been  occasioned  by  default 

in  such   shareholder ;   that  all  costs,  claims,  &c.,  which 

should  be  incurred  or  sustained  by,  or  be  made  against, 

the  association,  or  in  indemnifying  the  several  shareholders 

thereof,  as  therein-before  mentioned,  should  be  paid  in  the 

iirst  place  out  of  the  capital  and  effects  of  the  association, 

and,  in  case  the  same  proved  insufficient,  then  equally  by 

the  shareholders  in  proportion  to  the  shares  which  they 

respectively  should  have  or  claim  therein,  and  for  the 

purposes  of  such  indenmification,  and  without  prejudice 

to  any  right  to  contribution,  it  should  be  lawful  for  the 

directors  to  make  all  such  extraordinary  calls  upon  the 

shareholders  as  should  be  necessary  in  that  behalf,  and  to 

enforce  payment  of  the  same. 


1868. 


8M&mmii, 
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The  bill,  having  alleged  that  the  association  commenced 
business  in  June  1866,  under  the  style  of  "  The  Provident 
Institute  of  Victoria,"  and  continued  to  carry  on  business  at 
Melbourne,  under  the  same  style,  until  the  11th  September 
1869,  proceeded  as  follows : — **  That  the  capital  of  the  said 
"  association  was  the  said  sum  of  £26,000  divided  into 
"  26,000  shares  of  £1  each  of  which  shares  8,600  were 
"  under  the  provisions  of  the  said  deeds  of  settlement 
"  considered  as  fully  paid  up  and  the  remaining  16,600 
"  were  issued  to  the  public  and  various  persons  became 
"  subscribers  for  or  purchasers  of  such  shares  and  amongst 
"  others  the  Plaintiff  in  or  about  the  year  of  our  Cord  1859 
'*  became  the  purchaser  of  100  shares  in  the  said  associA- 
"  tion  which  said  shares  were  transferred  to  the  Plaintifl 
''  in  accordance  with  the  provisions  of  the  said  deeds  oi 
**  settlement  in  that  behalf  and  the  said  supplementar} 
"  deed  of  settlement  was  executed  by  the  Plaintiff  wbc 
"  became  and  since  the  purchase  of  the  said  shares  by  hei 
"  has  continued  to  be  a  partner  in  the  said  association  ii 
"  respect  of  the  said  shares — That  the  sum  of  J68,250  bein^ 
**  the  total  amount  at  present  called  up  upon  the  sail 
**  16,600  shares  has  been  paid  into  the  capital  stock  of  th< 
''  said  company  or  co-partnership— That  the  Plaintiff  an< 
"  the  Defendants  are  the  present  shareholders  and  partner 
''and  the  only  shareholders  and  partners  in  the  sail 
'*  association  and  the  said  supplementary  deed  of  settle 
"  ment  has  been  executed  by  all  the  said  Defendants  an 
"  the  said  Defendants  have  become  such  shareholders  i 
"  conformity  with  the  provisions  of  the  said  deeds  and  sue 
*'  of  the  Defendants  as  have  become  shareholders  by  th 
"  transfer  of  shares  have  complied  with  all  the  provisions  < 
*'  the  said  deeds  of  settlement  in  respect  of  such  transfer- 
"  That  on  the  11th  day  of  September  1862  the  doors  of  tfc 
**  place  of  business  in  Melbourne  of  the  said  associatio 
"  were  closed  during  the  hours  of  business  by  order  of  tl 
"  Defendants  Porter  Foxtan  Hancodc  Andenon  and  SaweU  < 
"  some  of  them  and  the  said  association  has  since  cease 
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"  to  cany  on  business  and  no  change  in  the  partners  of 
**  the  said  association  has  taken  place  since  such  cessation 
"  of  business." 

The   biU    then    stated    that  Poiier,  Foxton,  Hancock, 

Andenon,  and  SawdL  were  the  present  directors,  and  Porter 

and  Foxton  the  present  trustees  of  the  association ;  that 

daring  the  time  the  business  of  the  association  was  carried 

on,  large  sums  of  money  were  received  by  way  of  deposit 

from  various  persons,  and  the  association  was  liable  to 

a  Teiy  great  number  of  persons  in  an  amount  exceeding 

in  the  whole  the  sxmi  of  £350,000  in  respect  of  such 

deposits,  and  was  also  indebted  to  other  persons  to  a  very 

large  amount;  that  the  directors  had  borrowed  large  sums 

of  money  upon  mortgage  of  the  property  of  the  association, 

and  had  lent  upon  mortgage  of  real  estate  and  Goyem- 

ment  securities  various  sums  of  money  deposited  with  the 

association;    and  that  there  was  outstanding  upon  such 

mortgages  and  Government  securities  a  sum  of  upwards  of 

£150,000. 


1862. 


Statement. 


The  bill  then  alleged  that  the  business  of  the  association 
had,  since  the  appointment  of  the  Defendants  Porter,  Foxton, 
EauxKk,  Anderson,  and  Sawell  as  directors  and  trustees,  been 
conducted  by  them,  but  without  the  knowledge  or  sanction 
of  the  Pl&intifif,  in  a  grossly  irregular  and  improper  man- 
ner, and  in  wilful  violation  of  the  provisions  of  the  deed 
and  supplementary  deed  of  settlement ;  and  that  they  had 
thereby  involved  the  association  and  the  shareholders  and 
partners  thereof  in  debts  and  liabilities  to  an  amount 
greatly  exceeding  its  subscribed  capital,  and  in  consequence 
bad  been  obliged  to  discontinue  carrying  on  the  business 
of  the  association,  and  it  had  become  impossible  any 
longer  to  cany  on  the  same. 


The  bill  then  enumerated  specific  instances  of  alleged 
misconduct  on  the  part  of  the  directors  and  trustees,  and 
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StaUmenL 


charged  that  the  entire  property  of  the  association  of  eve 
description  was  wholly  insufficient  to  pay  the  full  amou 
of  its  debts  and  liabilities,  but  nevertheless  such  proper 
was  of  very  considerable  value,  and  if  at  once  collected  ai 
converted  into  money  would  pay  a  considerable  dividei 
on  the  full  amount  of  such  debts  and  liabilities,  and  1 
such  application  of  the  property  the  personal  liability  of  t] 
Plaintiff  and  other  the  shareholders  would  be  diminishi 
to  the  extent  of  such  dividend ;  and  that  the  whole  of  tl 
property  of  the  association  ought  to  be  applied  so  far  as 
would  extend  in  satisfying  the  liabilities  of  the  associ 
tion,  but  without  prejudice  to  the  personal  liability  of  tl 
Defendants  Porter,  Foxton,  Hancock,  Anderion,  and  Sawell, : 
respect  of  their  alleged  misconduct 


The  bill  prayed  for  a  declaration  that  the  objects  ai 
purposes  for  which  the  association  was  established  hf 
failed  through  the  misconduct  of  the  Defendants  Pork 
Foxton,  Hancock,  Andenon,  and  SanceU,  and  that  the  ass 
ciation  ought  to  be  dissolved  by  the  decree  of  the  Coiui 
for  an  account,  with  wilful  default  against  the  directors  an 
trustees,  and  that  they  might  be  declared  liable  to  mat 
good  what  should  be  found  due,  and  the  loss  sustaine 
by  the  association  and  the  depositors  therewith,  upon  th 
footing  of  such  account ;  also  for  an  account  of  all  oth( 
the  dealings  and  transactions  of  the  association  ;  and  thi 
the  association  might  be  decreed  to  be  dissolved  as  from  th 
11th  day  of  September  1863,  and  that  the  affidrs,  business 
and  transactions  of  the  association  might  be  finally  wooni 
up  and  determined  by  and  under  the  direction  of  th 
Court.  The  bill  also  prayed  for  an  injunction  ani 
receiver,  and  that  such  parts  of  the  property  of  the  assc 
ciation  as  required  to  be  sold  might  be  sold,  and  that  wha 
might  be  found  due  to  the  Plaintifif  might  be  paid  to  hio 
[dc],  the  Plaintifif  ofifering  to  contribute  and  pay  what,  i 
anything,  might  be  found  necessary  for  him  [sic]  to  con 
tribute  and  pay  on  taking  the  accounts,  and  that  th< 
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Defendants  respectiTelj  might  be  decreed  to  contribute 
and  paj  what  should  be  found  due  from  or  necessary  to 
be  contributed  and  paid  by  them  respectively  on  the  taking 
ofsaek  accounts. 

To  this  bill  the  Defendant  Dodds,  a  shareholder,  and 
ilso  the  Defendants  Foxton,  Hancock,  and  Andenon,  three 
of  the  directors,  demurred. 


1862. 


Btoitcwutwi* 


The  demurrer  of  Dodda  was  first  argued.  The  grounds 
of  demurrer  set  forth  by  this  Defendant  were  shortly  as 
follow — 1.  Want  of  equity.  3.  Want  of  title  in  the 
Plaintiff.  8^4.  Want  of  parties.  6  &  6.  Uncertainty. 
7.  Inconsistency  of  statements  with  relief  prayed.  8.  That 
it  did  not  appear  that  Plaintiff  was  under  any  personal 
liability  for  the  debts  of  the  company.  9.  Multifariousness. 
10.  That  the  Defendants  were  not  fully  named  in  the  writ 
of  summons  endorsed  on  the  bill.  11.  That  the  bill  was 
not  in  writing. 

Mr.  J.  W,  Stephen  and  Mr.  Lamei,  for  the  demurrer. — ^It 
is  necessaiy  that  it  should  appear  upon  the  bill  that  the 
Plaintiff  is  a  shareholder  in  the  company  sought  to  be 
dissolyed.  WaXbum  v.  Ingilby  (p).  The  allegation  of  the 
Plaintiffs  title  is  insufficient,  the  bill  merely  alleging  that 
the  Plaintiff  purchased  100  shares,  which  '*  were  trans- 
"  ferred  to  the  Plaintiff  in  accordance  with  the  provisions 
**  of  the  deeds  of  settlement  in  that  behalf."  The  earlier 
part  of  the  bill  states  that  the  deed  of  settlement  provided 
that  **  all  transfers  of  shares  should  be  made  in  such 
"form  as  the  directors  should  approve  and  under  the 
"  regulations  in  that  behalf  in  the  supplementary  deed  of 
**  settlement  contained,'*  and  there  should  be  an  allegation 
that  the  transfer  was  in  the  form  approved  by  the  directors 
and  in  conformity  with  the  regulations.    Ford  v.  Clarke  {q). 


Affftimeni. 


(p)  1  MyL  &  Kn  61. 


to)  Snp.  Ct  Vic  July  1861. 
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As  to  want  of  parties,  all  the  shareholders  in  a  compan 
are  necessary  parties  to  a  bill  for  a  dissolution  of  the  cod 
pany.  Walworth  v.  Holt  (r).  Although  the  Plaintiff  hei 
professes  to  make  all  the  shareholders  parties,  it  is  clef 
upon  the  bill  that  the  Plaintiff  deduces  her  title  t 
purchase  from  an  antecedent  shareholder,  and  such  ant 
cedent  shareholder  is  a  necessary  party.  Calvert  on  Partu 
p.  815  ;  Blain  v.  Agar  (s).  It  also  appears  upon  the  bi 
that  there  were  other  outgoing  partners,  and  there  is  i 
averment  that  they  are  discharged  from  liability  in  respe 
of  the  company.  On  the  contrary,  there  is  a  provision  thi 
they  are  to  be  indemnified  out  of  the  funds  of  the  coi 
pany,  which  recognizes  their  continuing  liability,  ai 
therefore  they  are  necessary  parties  to  a  suit  to  administ 
those  funds. 


The  bill  is  vague  and  uncertain  in  its  statements  as 
the  Plaintiff's  title,  and  this  is  a  good  ground  of  demurre 
DaUon    v,  Hayter  (t).      The  bill  is   also  multifarious, 
joining   the   personal  charges  against  the   trustees  ai 
directors,  with  the  general  administration  of  the  assc 
of  the  association.     Campbell  v,  Mackay  (t?).     Dodds  is  n 
interested  in  defending  the  personal  charges  against  t] 
trustees  and  directors,  and  there  is  no  allegation  that  1 
refused  to  join  with  the  Plaintiff,  which  is  necessary 
make  him  properly  a  Defendant. 


The  bill  sets  out  a  clause  from  the  deed  of  settleme 
providing  a  means  of  winding-up  the  company,  but  do 
not  allege  that  any  steps  have  been  taken  under  that  pro 
sion  and  failed,  and  until  this  is  shewn  a  Court  of  Equi 
will  not  entertain  a  suit  for  the  dissolution  of  the  compai 
Lindley  on  Partnership,  p.  754  ^  seq, ;  Carlen  v,  Drwry  (ic),  F 
v.  HarbotUe  (x). 


(r)  4  Myl.  &  Cr., 
(*)  1  Sim.,  37. 
(0  7  Beav.,  313. 


619. 


(v)  1  Myl.  &  Cr.,  608. 
(to)  1  Ves.  &  B.,  154. 
(x)  2  Hare,  671. 
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The  Defendants  are  not  fully  named  in  the  bill,  their 
initials  onlj  in  many  instances  being  given,  and  this  is 
insufficient 

The  bill  is  not  in  imting,  as  required  by  the  Supreme 

Cowrt  Rules  (y).     The  bill  served  upon  the  Defendant  is 

printed,  and  this  cannot  be  said  to  be  a  printed  copy  of 

an  original  in  writing ;  for  under  the  rule  requiring  all 

pleadings  to  be  delivered  between  the  parties,  and  not 

filed  (x),  that  which  is  delivered  is  the  original,  and  should 

be  in  writing.     In  England  provision  is  made  for  the  copy 

seived  being  a  true  copy  of  the  bill  filed — Coleman  v. 

Baekkam  (a) ;  but  here  there  is  no  such  provision,  and  the 

intention  of  the  Bulee  of  Court  is  clearly  that  the  original 

which  is  sealed  by  the  Master  should  be  served  upon  the 

Defendant     [CJuqman,  J. — Should  not  these  last  two 

technical  objections  have  been  taken  by  summons,  and  not 

by  demurrer  ?]     Anything  which  is  ground  of  setting  aside 

the  bill  is  equally  ground  of  demurrer — e.g.,  the  absence 

of  the  signature  of  counsel.    Kirkley  v.  Burton  (b).    Here 

vpon  the  face  of  the  document  served  upon  the  Defendant 

it  is  apparent  that  there  is  no  bill  within  the  requirements 

id  ihe  Balsa  of  Court. 


1862. 
Dajtokbs 

V, 
POBTBB. 

Argument, 


Mr.  Bwmy,  Mr.  Holroyd,  and  Mr.  Webb,  for  the  bill.— If 
the  Plaintiff  is  entitled  to  any  relief  at  all,  the  demurrer 
must  be  over-ruled.  Crmkehank  v.  M*  Vicar  (c),  Molesworth 
9.  Howard  (d).  The  Oriental  Inland  Steam  Coy.  v.  Briggs  (e). 
Here,  if  the  statements  of  the  bill  are  true,  the  Plaintiff 
must  be  entitled  to  some  relief.  Apperley  v.  Page  (/), 
Etans  V.  Coventry  {g). 


(f  )  Gap.  ▼.,  R.  2. 

(s)  Sap.  Ct.  Boles,  Gap.  vL  B.  4. 

(•)  3  H«re,  184. 

(&}  b  Madd.,  878. 

\e)  8  BeBT.,  U9. 


(d)  2  ColL,  150. 

(«)  31  L.  J.  (N.S.),  Chy.,  24.5. 

{J)  1  Ph.,  779. 

is)  26  L.  J.  (N.S.),  Chy.,  489. 
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1862.  The  Plaintiff's  title  sufficiently  appears  upon  the  bill 

It  is  not  necessary  to  shew  her  title  to  the  shares,  bui 
her  right  to  sue.  The  allegation  that  the  Plaintiff  is  i 
shareholder  and  has  executed  the  deed  of  settlement,  ii 
Argwnent.  ^  sufficient  foundation  for  her  right  to  sue.  Macbride  t 
Lindsay  (h).  It  is  not  necessary  to  shew  on  the  hill  hoi 
she  hecame  a  partner,  -^jhich  is  mere  matter  of  evidence 
and  as  such  ought  not  to  he  pleaded. 


) 


As  to  the  want  of  parties,  the  strict  rule  that  all  person 
interested  must  he  parties  will  he  dispensed  with  wher 
it  is  impracticable  or  yery  inconvenient.  Coddmm  \ 
Thompson  (j).  Here,  however,  the  hill  distinctly  allege 
that  the  Plaintiff  and  the  Defendants  are  the  only  shan 
holders  and  partners  in  the  company.  If  there  are  oth( 
shareholders  that  fact  should  have  been  pleaded.  Tb 
demurrer  in  this  respect  is  a  speaking  demurrer,  ao 
cannot  he  maintained.  Barber  v.  Barber  (k).  It  does  n< 
follow  from  the  allegations  of  the  bill  that  there  are  ax 
other  shareholders ;  for  even  if  the  Plaintiff  purchased  h( 
shares  non  constat  that  her  transferror  is  not  one  of  tl 
Defendants ;  if  he  be  still  a  shareholder  in  the  compai 
he  is  so,  and  if  he  has  ceased  to  hold  shares  in  the  cox 
pany  he  is  not  a  necessary  party.  The  passage  cited  c 
the  other  side  from  Calvert  on  Parties  is  not  supported  1 
the  case  of  BhmdeU  v.  Windsor  (Z),  cited  by  Mr.  Calvert  \ 
authority  for  his  proposition ;  and  in  Blain  v.  Agar  tl 
assignment  itself  was  questioned. 

As  to  the  objection  for  imcertainty,  to  support  that, 
must  be  shewn  that  the  bill  is  uncertain,  not  in  any  specii 
paragraph,  but  on  a  view  of  the  whole  bill ;  for  the  re 
that  expressions  are  to  be  taken  most  strongly  against  ti 
pleader,  must  not  depend  upon  one  detached  expressio 


(h)  9  Hare,  690. 
(J)  16  Ve8.,  321. 


(k)  29  L.  J.  (N.S.),  Chy., 
(0  8  Sim.,  601. 
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bat  upon  the  whole  bill.  BaUs  v.  Margrai>e  (m).  The  bill 
18  not  moltifmoiis  as  against  Dodds,  for  the  relief  sought 
could  not  be  obtained  in  his  absence.  Here  the  Plaintiff 
has  a  right  to  contribntion  from  Dodds,  and  also  that  right 
and  a  further  right  to  personal  relief,  against  the  directors, 
and  the  enforcing  these  remedies  in  the  same  bill  does  not 
render  it  multifarious. 
WaUier{o). 


Mannen  v,  Rowley  (n),  Addmn  v. 


1862. 


Jrgwmmi^* 


The  rule  that  it  is  necessary  to  resort  to  the  means  of 
winding-up  furnished  by  the  deed  of  settlement,  applies  to 
inoorporated  companies  only,  and  not  to  a  large  partner- 
ship, which  this  association  in  fact  is. 


The  objection  that  the  Christian  names  of  the  Defend- 
ants are  not  fiilly  given  in  the  bill  is  not  one  which 
one  Defendant  can  take  as  regards  another.  RoberU  v. 
Boberts  (py  The  ground  of  demurrer  on  this  point  as 
set  out  by  the  Defendant  is,  '<  That  the  Defendants  are 
"  not  fully  named  in  the  writ  of  sunmions  endorsed  on 
"  the  said  bill,"  whereas  a  demurrer  can  only  properly  be 
pleaded  to  the  bill,  and  not  to  the  summons  endorsed  on 
it  The  Defendant's  remedy,  if  any,  would  be  by  sunmions 
to  set  aside  the  writ.  Jamieson  v.  Alien  (q).  At  conunon 
law,  where  the  rules  of  pleading  are  more  strict  than  in 
equity,  the  omission  in  the  writ  of  siunmons  of  the 
Defendant's  Christian  name,  or  his  designation  by  initials, 
is  not  a  ground  for  setting  the  writ  aside.  Sarjant  v. 
Oordon  (r).  Bust  v.  Kennedy  {$).  In  England  a  bill  containing 
initials  only  of  the  Plaintiff's  Christian  name  will  be  allowed 
to  he  Sled— Smith's  Cky.Prac.,  6th  edit.,  p.  185— and  there  is 
no  role,  either  in  England  or  here,  requiring  the  Defendant's 
Christian  name  to  be  given  in  full. 


(•)  3  Bear.,  287. 
(»)  10  Sim^  470, 
(o)  4Y.&C.,448. 
(p)  2  Ph.,  584. 


(s)  Ante,  p.  19. 
(r)  7  D.  &  R.,  268. 
(*)  7  DowL,  P.  C,  199. 
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1862.  As  to  the  objection  that  the  bill  is  not  in  writing, 

original  bill  sealed  by  the  Master  is  in  writing,  and  1 
is  sufficient.  There  is  no  rule  requiring  the  copy  sei 
to  be  in  writing.  The  practice  in  this  Court  has  al^ 
Ar^umeni,  been  to  deliver  to  the  Defendant  a  copy  of  the  bill,  wil 
copy  of  the  writ  of  summons  endorsed  upon  it,  and  not 
original — Jamieson  v.  Alien  (t) — and  this  is  in  confom 
with  the  practice  adopted  in  the  service  of  all  writs. 


Mr.  J.  W.  Stephen,  in  reply,  cited,  upon  the  point  of 
original  shareholders  being  necessary  parties  by  reasoj 
there  being  in  the  deed  of  settlement  a  provision  for  ti 
indemnification  out  of  the  funds  of  the  association,  E\ 
V.  Coventry  on  appeal  (v), 

His  Honob  said  he  should  not  give  judgment  on 
demurrer  till  the  other  demurrer  in  the  same  suit — tha 
the  Defendants  Foxtan  and  others — ^had  also  been  argi 
or  otherwise  disposed  of  by  counsel. 


Oetoher24t,2$.  The  demurrer  of  the  Defendants  Foxton,  Hcmcock, 
Anderson  now  came  on  for  argument.  The  grounds 
demurrer  set  forth  by  these  Defendants  were  substanti 
the  same  as  those  set  forth  in  the  demurrer  already  argi 
with  the  addition  of  the  following,  viz.: — Misjoindei 
suit ;  and  imcertainty  in  the  description  of  the  Plaintii 
to  whether  the  Plaintiflf  was  a  male  or  a  female. 

Mr.  Billing,  for  the  demurrer,  cited  the  following  ca 
in  addition  to  those  cited  on  the  former  argument  :- 
to  want  of  parties,  Deeks  v.  Stanhope  {w),  Long  v.  Yonge 


(t)  UH.mp. 

(v)  5  De  G.,  M.,  &  G.,  911. 


(to)  14  Sim.,  57. 
{x)  2  Sim.,  369. 


I    ' 
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Pimtm  V.  BMnson  (y),  Catheart  v.  Lmm  (z)»  As  to  the 
allegBtions  of  PlaintiflTs  title,  Humphreys  v.  Ingledon  (a),  Ryves 
f .  Bytes  (b),  and  Balls  v,  Margrace  (c).  On  the  point  of  the 
means  for  dissolution  provided  hj  the  deed  of  settlement 
not  having  been  resorted  to,  Bailey  v,  Birkenhead  dc.  By, 
Coy,  (i).  As  to  the  use  of  initial  letters  only  for  Defendants' 
names,  Nash  v.  Calder  (e),  Esdaile  v.  Maclean  (/). 


ArymiieiU. 


Mr.  Bunny,  Mr.  Holrayd,  and  Mr.  WM,  for  the  bill,  in 
addition  to  the  cases  previously  cited  by  them,  cited,  in 
sapport  of  their  argument  that  the  transferrors  of  shares 
were  not  necessary  parties,  Adair  v.  The  New  Biver  Cay.  (^), 
Doyk  r.  Mtmtz  (A),  and  Sifftpson  v.  Fogo  (j). 


Mr.  BUUng  in  reply. 


Cur.  adv.  vuU. 


Mb.  Justics  Chapbian: — 

This  suit  is  brought  by  the  Plaintiff,  as  one  of  the 
shareholders  or  partners  in  the  association  or  partnership 
caUed  the  Provident  Institute  of  Victoria,  against  the 
directors  and  other  shareholders,  praying  that  an  account 
may  be  taken  of  all  the  transactions  of  the  partnership, 
and  for  a  dissolution,  and  also  for  other  relief. 

There  are  two  demurrers  to  the  bill — one  by  Alexander 
Dodds,  a  shareholder ;  and  the  other  by  Theodore  Hancock, 
one  of  the  directors.  In  arguing  both  demurrers,  the 
grounds  principally,  but  not  exclusively,  relied  on,  were — 
Firstly,  that  all  proper  and  necessary  parties  were  not 


October  8t). 
Judgment. 


(y)  3  SwaoB.,  139  «» 
(s)  1  Yes.  Jr.,  463. 
(«)  1  P.  Wnu.,  762. 
(ft)  3  Yes.,  343. 
(e)  3  Beay.,  284. 
(<i)  12  lb.,  433. 

VOU  1. — K<i, 


(e)  5  C.  B.,  177. 
C/)  15  M.  &  W.,  277. 
(y)  11  Vefl..  443. 
(h)  5  Hare,  509. 
0)  1  Johns,  &  H.,  18. 
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before  the  Court ;  and  secbndlj,  that  the  Plaintiff  has  i 
shown  any  title  to  sue. 

The  general  rule  that  all  persons  who  have  an  intei 
in  a  suit  must  be  made  parties,  has,  no  doubt,  Im 
relaxed  in  a  great  number  of  instances,  on  the  ground 
convenience,  where  it  would  be  difficult,  and  often  next 
impossible,  to  bring  them  all  before  the  Court ;  but  wh 
a  dissolution  is  prayed,  the  rule  is  rigidly  adhered 
though  its  consequences  have  often  been  lamented, 
one  period  there  seems  to  have  been  a  disposition  to  re 
it,  as  evinced  by  the  case  of  CocJdmm  v.  Thompson ;  bu 
that  case  can  be  considered  asntn  authority  at  the  tim 
was  decided  (1809)  for  dispensing  with  parties  whei 
dissolution  is  prayed,  subsequent  cases  have  destroyed 
authority  in  that  respect,  and  restored  the  integrity  of 
rule ;  and  Certainly  since  1880,  when  Long  v,  Yonge 
decided,  there  is  no  instance  of  its  relaxation.  Loru 
Yonge  was  followed  a  few  years  after  by  Evam  r.  Stokes 
There,  a  numerous  partnership  had  been  dissolved; 
all  the  relief  prayed  was  incidental  to  and  inseparable  ii 
a  dissolution,  and  it  was  held  that  all  persons  interes 
must  be  parties ;  and  in  Richardson  v.  Hcutings  (Q,  we  i 
Lord  Langdale  reiterating  and  enforcing  the  propriety 
his  own  decision  in  Evans  v.  Stokes.  There  are  obse 
tions  of  Lord  Cottenham  in  Taylor  v,  Salmon  (m),  Mozd 
Alston  (n),  and  Walworth  v.  Holt  (o) ;  and  of  Lord  Lyndl 
in  Smali  v.  Attwood  (p),  which  show  that  those  emii 
Judges  were  fully  alive  to  the  inconvenience  of  the  n 
but  it  has  been  fully  maintained  in  Deeks  v.  Stanhope; 
in  the  recent  case  of  CarlisU  v.  The  South-Eastern 
Coy,  (q),  Lord  Cottenham  says  : — "In  Bdchardson  v,  Lm 
"  and  Evans  v.  Stokes,  the  difficulty  occurred,   but 


(k)  1  Keen,  24. 
(Z)  7  Beav.,  301. 
(w)  4.  MyL  &  Cr,  134. 
(•)  1  Ph.,  790. 


(o)  Uhi,  sup, 
(p)  You.,  407. 
(S)  1  Mac  A;  G., 
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"objection  prevailed.  Many  cases  may  occur  in  which 
"  this  difficultj  must  lead  to  a  failure  of  justice,  and  it  is 
"  mnch  to  be  wished  that  some  remedy  could  be  suggested 
"for  it" 

Bnt  it  is  contended  that  the  present  bill  does  in  fact 
bring  all  the  existing  partners  before  the  Court,  and  that 
no  other  parties  are  necessary.  The  eighth  paragraph 
states  "that  the  Plaintiff  and  the  Defendants  are  the 
"  present  shareholders  and  partners  and  the  only  share- 
"  holders  and  partners  in  the  said  association  and  the 
"*  said  supplementary  deed  of  settlement  has  been  executed 
"  by  all  the  Defendants."  The  bill,  however,  discloses 
other  persons  who,  at  some  former  period,  were  share- 
holders and  partners  in  the  association,  and  these,  it  is 
cont^ded  on  behalf  of  the  Defendants,  ought  to  have 
been  joined. 

By  the  first  paragraph  of  the  bill  it  is  alleged,  that  in 
June  1855,  "  certain  persons "  entered  into  partnership 
together  for  the  purpose  of  establishing  an  association, 
kt.j  under  the  style  and  title  of  the  Provident  Institute  of 
Victoria ;  and  it  appears  by  the  fifth  paragraph  that  these 
persons  must  have  commenced  the  business  at  once,  and 
it  was  carried  on  by  them  for  more  than  two  years.  In 
January  1858,  a  deed  of  settlement  was  entered  into 
^  between  and  by  the  several  persons  whose  names  were 
"  thereunto  affixed."  In  May  1859,  a  supplementary  deed 
was  made  by  Hancock  and  others  of  the  one  part,  and 
"  the  several  other  persons  whose  names  were  thereunto 
"affixed"  of  the  other  part.  It  further  appears  by  the 
sixth  paragraph  of  the  bill,  that  the  Plaintiff  founds  her 
title,  not  as  a  subscriber,  but  as  a  purchaser,  and  alleges 
that  the  shares  which  she  purchased  were  **  transferred  " 
to  her, — language  which  necessarily  implies  that  she 
took  them  from  some  other  person,  or  perhaps  persons, 
not  named.     Again,  paid-up  shares  originally  allotted  to 

▲  A  3 
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Mr.  Joseph  Macardy,  were  transferred  to  the  Defenda 
Porter.  Thus,  we  have  disclosed,  a  number  of  persoi 
named  and  not  named,  who,  at  one  time  or  other  we 
partners,  and  may  possibly  be  so  still ;  and  the  questi( 
is,  whether  they  ought  to  have  been  made  parties. 


It  is  certainly  not  a  little  singular,  that  nearly  all  tl 
text  writers  on  the  subject  of  parties  agree  in  saying  tb 
in  the  case  of  unincorporated  companies — t.  e.,  numero 
partnerships  —  assignors  or  transferrors  of  shares  mv 
be  made  parties  where  the  bill  prays  a  dissolutio 
Mr.  Calvert  does  so  in  the  passage  cited  by  Mr.  Lou 
Mr.  Justice  Story  is  of  that  opinion,  after  a  very  elabon 
review  of  the  case  ;  and  this  opinion  derives  some  ad( 
tional  force  from  the  circumstance  that  in  more  than  o 
passage  he  laments  the  rule.  Lord  Brougham  also, 
Walhum  v,  IngUby,  leans  to  the  same  view;  and  ott 
dicta  and  opinions  are  to  be  found  to  the  same  effe 
Yet  this,  when  we  examine  the  authorities,  must  i 
be  taken  without  qualification;  for  although  there  i 
cases,  such  as  Blain  v.  Agar,  which  show  that  assignors 
transferrors  must  under  some  circumstances  be  join< 
there  are  also  other  cases  which  decide  that  under  certs 
circumstances  they  ought  not  to  be  joined.  Mr.  Colt 
himself,  in  the  very  next  page  to  that  which  was  cited 
Mr.  Lowes  J  states,  that  "where  the  assignor  has  parted  wi 
"  the  whole  of  his  interest,  legal  and  equitable,  he  i 
"  only  need  not,  but  ought  not  to  be  joined."  For  tl 
he  cites  SmWh  v.  Brooksbank  (r),  which,  however,  was  not 
case  of  partnership ;  and  Doyle  v,  Muntz  is  to  the  sai 
effect.  How  then,  are  these  cases  to  be  reconciled  wi 
Blain  v.  Agar,  and  BlundeU  v.  Windsor?  In  the  fonr 
cases  the  whole  interest  passed,  and  from  the  nature 
the  transfer,  the  assignee  could  sue  in  his  own  nam 
whereas  in  Blain  v.  Agar  the  assignment  or  transfer  ¥ 

(r)  7  Siin.,  18. 
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resorted  to  for  the  express  purpose  of  getting  rid  of  the 
difficulty  as  to  parties,  and  the  assignors  or  transferrors 
retained  an  interest  which  made  them  necessary  parties ; 
whilst  in  BlundeU  v.  Windsor^  the  transfer  itself  heing 
mcomplete,  and  indeed  illegal,  was,  in  fact,  no  transfer 
at  all.  And  here,  as  appears  to  me,  arises  one  of  the 
difficulties  incidental  to  all  numerous  partnerships  in 
shares.  Mutual  consent  is  the  foundation  of  the  contract 
of  partnership.  One  partner,  therefore,  cannot,  by  trans- 
ferring his  share,  introduce  a  stranger  without  the  consent 
of  all.  Without  consent  there  may  in  many  cases  be 
community  of  interest,  but  there  can  be  no  partnership. 
Am  €mm  consensu  rum  est  sodetas.  In  the  case  of  numerous 
partnerships,  to  collect  the  consent  of  hundreds,  and 
perhaps  thousands,  of  co-partners  would  be  impractic- 
able ;  and  it  ia^  I  apprehend,  with  reference  to  this  want 
of  consent  that  it  is  said  "  assignors  of  shares  must  be 
"parties."  Consent  may,  however,  be  given  beforehand 
by  a  clause  in  the  deed,  agreeing  that  transfers  may  be 
effected  in  a  particular  way  therein  specified ;  and  these 
provisions  are  various,  according  to  the  determination  of 
the  parties,  or  the  conceptions  of  the  conveyancer.  If  these 
conditions  are  fulfilled,  th^  previous  consent  operates, 
and  the  new  partner  or  shareholder  is  effectually  let  in, 
and  the  old  one  as  effectually  let  out.  Where  this  has 
been  done,  and  is  shown  by  the  bill  to  have  been  done,  I 
should  hesitate  to  hold  that  assignors  or  out-gone  partners 
ought  to  be  parties.  Doyls  v,  Muntz  would  then  clearly 
apply.  If  the  bill  fail  to  show  this,  and,  a  fortiori,  where 
it  shows  that  it  has  not  been  done,  then,  however  much  I 
may  lament  the  inconvenience  and  evil  consequences,  I 
am  hound  to  give  effect  to  the  rule. 


1862. 


Judgmefid. 


Now,  it  appears  to  me  that  this  bill  does  disclose  the 
existence  of  other  partners,  and  does  not  show  that  they 
have  legally  transferred  their  shares.  ThQ  bill  no  doubt 
asserts,  in    general   terms,  that   the    shareholders    and 
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1882.  partners  named  are  the  only  shareholders  and  partni 
and  that  they  all  signed  and  sealed  the  deed  of  18 
But  it  is  not  alleged  that  they  were  the  only  persons  \ 
so  executed  it.  The  deed  of  1859  incorporates  the  d 
JmdgimefU.  ^^  is&B,  hut  it  could  not  incorporate  the  parties  to  t 
deed  without  their  consent,  and  they  are  not  hound  hy 
deed  of  1859  unless  they  executed  it  also,  which  is 
alleged.  The  transfer  clause  is  in  the  deed  of  1859  only,  t 
therefore  could  not  affect  the  parties  to  the  deed  of  18 
Again,  what  has  hecome  of  the  **  certain  persons "  i 
were  associated  together  in  1855,  who  commenced  husio 
as  stated  in  paragraph  five,  and  continued  in  it  till  II 
without  a  deed  ?  It  is  not  shown  that  they  were  par 
to  the  deed  of  1858,  or  that  they  and  the  parties  to  t 
deed,  were  parties  to  the  deed  of  1859,  and,  theref< 
neither  of  them  could  avail  themselveai  of  the  trani 
clause,  which  appears,  for  the  first  time,  in  the  sup] 
mentary  deed.  As  the  hill  stands,  three  separate  i 
distinct  partnerships  are  disclosed,  the  last  adopting  i 
incorporating  the  terms  and  stipulations  of  the  seco 
hut  the  memhers  of  the  second  and  first  partnershi 
whether  identical  or  not,  heing  in  no  wise  hound,  so 
as  appears,  hy  the  stipulation's  entered  into  hy  the  m( 
hers  of  the  third.  Throughout,  the  husiness  of 
association  has  heen  treated  as  one  continuous  concc 
It  is  hy  no  means  improhahle  that  all  who  were  interec 
hecame  in  some  way  consenting  parties  to  that  cours 
hut  that  is  not  shown  hy  the  hill ;  and  yet  the  prayer  ii 
framed  as  to  emhrace  the  whole  of  the  transactions.  ] 
could  have  treated  this  only  as  a  partnership  under  the  d 
of  1859,  the  case  would  have  presented  fewer  difficult 
hut  in  the  way  the  first  and  second  paragraphs  are  firai 
parties  are  disclosed  and  left  wholly  unaccounted 
except  hy  the  general  allegation  that  the  Plaintiff  and 
Defendants  are  the  only  partners,  which,  for  the  reasoi 
have  given,  I  do  not  think  sufficient.  For  these  reasoi 
think  the  demurrer  must  be  allowed* 
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It  is  not  necessary  that  I  should  go  into  the  other 
groimds.  I  am,  however,  inclined  to  think  that  the 
demorrer  might  he  sustainahle  on  the  defectiye  setting 
oat  of  the  Plaintiff's  title,  hut  this  would  have  heen  in  a 
great  measure  cured,  if  it  had  clearly  appeared  that  the 
parties  to  the  deed  of  1858  were  also  parties  to  the  deed 
of  1859,  and  that  the  Plaintiff  had  purchased  of  one  of 
them  mider  the  stipulations  of  the  latter  deed. 


JudgmemA, 


The  ohjection  of  uncertainly  too  would,  I  think,  have 
been  also  cured  hj  the  same  averments  as  to  continuing 
partners. 


The  other  grounds  I  do  not  think  sustained;  hut  I 
only  consider  it  necessary  to  particularize  the  two  last. 
Mr.  BUUng,  in  the  second  demurrer,  has  very  ingeniously 
attempted  to  present  the  want  of  the  Christian  names  of 
some  of  the  Defendants  in  another  light — i,  e.,  as  a  make- 
weight to  his  ohjection  as  to  want  of  parties ;  hut  it  is 
JtkJlj  a  ease  of  misnomer.  At  law  it  is  an  established 
role  that  the  only  party  who  can  take  advantage  of  this 
defect  is  the  person  misnamed,  and  it  is  no  objection  in 
the  mouth  of  a  co-defendant^«) ;  and  in  the  case  referred 
to  by  Mr.  Bunny,  the  proposition  laid  down  by  the  Lord 
Chancellor — ^namely, ''  that  the  demurring  parties  have  no 
*'  right  to  raise  any  question  as  to  their  co-defendants" — is 
quite  broad  enough  to  include  misnomer. 


(«)  lliereBeemfltoheiioexpTeaB 
dectaon  in  eqnity  on  the  point, 
&oagh  the  lesmed  Judge  oon- 
adfind  it  to  oome  within  the 
prioeqile  of  Soberis  «.  Boherts, 
2  Ph.,  534b  At  common  law  the 
Mimomcr  of  a  defendant  can  only 
W  pleaded  in  abatement,  and  the 
defendant  who  so  pleads  mnst 
in  an  cases  "  give  a  better  writ." 
Vide  Bac.  Ahr.  Abatement,  9; 
Cm,  Dig,  Abatement,  F.  17, 18; 


Walfitrd  V.  8aml,'L\ktw.,10.  That 
'*  misnomer  of  another  defendant 
cannot  he  pleaded  by  his  com- 
panion" is  laid  down  in  Shovel  «. 
Evans,  Lntw.,  86.  That  in  an 
action  for  a  tort,  the  misnomer  of 
one  of  several  defendants,  only 
abates  the  suit  against  the  person 
misnamed  and  not  as  to  any  of 
his  companions,  vide  Wade  v. 
Stiff,  1  M.  &  P.,  26. 
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As  to  the  last  objection,  the  bill  is  in  writing,  signed 
counsel,  with  the  writ  endorsed  thereon,  and  bearing  t 
seal  of  the  Court  in  accordance  with  the  rules,  and 
know  of  nothing  to  prevent  the  service  of  printed  copi 
In  principle,  though  not  in  the  instance,  Jamieson  v.  Al 
is  at  least  an  approximate  authority,  as  efifectually  discrii 
nating  between  the  bill  and  the  copy. 


Mr.  Bunny  submitted  that  the  demurrer  should 
allowed,  without  costs,  and  cited  RUkcnrbon  v.  Hastmg$ 
Harvey  v,  Bignold  (v),  and  Deeks  v.  Stanhope  (ir). 

Mr.  J,  W.  Stephen  contra,  cited  Bartlett  v.  Wood  (a?). 

Mr.  Justice  Chapiian. — I  will  look  into  the  case  u] 
the  question  of  costs. 


Navemher  18.  Mb.  Justice  Chapman. — I  have  looked  into  the  authori 
and  I  think,  in  this  case,  the  demurrer  must  be  allo^ 
with  costs. 


I  ^^ 


(i)  7  Beav.,  808. 
(v)  8  Ih.,  846. 


(»)  14  Sim.,  89. 

(x)  80  L.  J.  (N.S.),  Ch.,  61 
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FAIRBAIRN  r.  CLARKE.  o^uh^. 

_  Deo,  16,  22. 

X  HIS  was  an  administration  suit,  instituted  by  George  To  an 
FokMrn,  a  mortgage  creditor,  on  behalf  of  himself  and  all  J^uiiatration 
other  creditors  of  John  Clarkey  deceased,  against  the  widow  mortgage 
and  infant  heir  of  the  deceased.  h^lT 

bimflelf  and 
The  biU,  after  stating  the  Plaintiff's  mortgage,  alleged  creditors, 
that  Mr.  Clarke  died  July  20th  1862,  intestate,  leaving  Jg^^^t^ 
the  Defendants  his  widow  and  in&nt  heir-at-law  ;  that  and  heir  of  an 
Mrs.  Clarke  obtained    letters  of   administration    of    his  ^^^^^^^ 
estate  on  August  27th  1862 ;  that  the  mortgage  debt  and  pleaded  that 
arrears  of  interest  were  due,  and  had  been  demanded  of  ingtitated 
Mrs.  Clarke,  who  had  declined  to  pay  them,  she  alleging  ■**®  *^      , 
that  the  personal  estate  of  the  intestate  was  insufficient  the  personal 
to  pay  his  debts  ;  that  the  deceased  at  his  death  owed  ^J^^*^*^® 
debts  to  other  creditors ;  that  he  died  seized  and  possessed  whereby  all 
of  considerable  real  and  personal  estate  in  the  colony ;  J2tote*b!^ne 

that  after  his  death  the  Plaintiff  gave  Mrs.  Clarke  notice  and  was  vested 

.  -  ,  in  the  official 

of  his  debt,  and   insisted    on   his  right  to  priority  of  assignee,  and 

payment,  as  a  specialty  creditor  of  the  intestate ;  that  5j!lJ?i^  ^ 

Mrs.  Clarke  possessed  herself  of  her  husband's  personal  from  the  suit. 

estate  as  administratrix,  and  sold  the  goodwill  and  property  ^^^^  ftill'coart 

of  his  business  as  a  solicitor,  to  another  solicitor  for  a  large  that  the  plea 

Bam,  which  formed  part  of  the  general  personal  estate  of  to  the  bill, 

the  deceased,  and  should  be  accounted  for  as  such ;  and  *"^  mnst  be 

over-roled. 
that  if  the  personal  estate  was  insufficient,  the  real  estate,         

together  with  it,  was  more  than  enough  to  pay  the  debts  No.l7,sec.8i, 

and  funeral  expenses.     The  Plaintiff  submitted  to  have  ff^^?* 

his  mortgage  security  sold  if  paid  in  priority  out  of  the  proceedings  m 

proceeds  his   secured    debt  and  interest ;  and  the  bill  ^^*^ 

shall,  iqxm 
sequestration 
«r  ihe  defendanf  a  estaie,  be  staved,  has  never  been  held  to  extend  to  proceedings  in 
^qoity ;  and  the  Conrt  is  not  to  be  deprived  of  any  portion  of  its  jnnsdiction  by  intend« 
acnt  merdy,  or  by  anything  short  of  express  words. 
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StaUment, 


concluded  with  the  usual  prayer  for  accounts,  and 
enquiry  into  the  real  estate,  and  a  sale  thereof,  if 
personal  estate  should  turn  out  insufficient. 

The  Defendant,  the  administratrix,  pleaded  to  the 
as  follows  : — "  That  before  the  writ  of  summons  endo: 
"  on  the  said  bill  was  sealed  and  by  an  order  ui 
**  the  hand  of  his  Honor  Mr.  Justice  Moleswarth  d 
"  the  30th  day  of  September  1863  and  made  in 
"  honourable  Court  in  its  Insolvency  jurisdiction  u 
*'  the  petition  of  this  Defendant  as  administratrix  of 
''  estate  of  John  Clarke  deceased  the  intestate  in  the 
"  bill  named  and  which  said  order  was  lodged  with 
"  sheriff  of  the  said  colony  and  by  him  enregistered  he 
"  the  said  writ  of  summons  endorsed  on  the  said  bill 
**  sealed  the  personal  estate  of  the  said  intestate  was  pL 
"  under  sequestration  in  the  hands  of  W,  B,  Noel  Esq 
"  Chief  Commissioner  of  Insolvent  Estates  for  the 
"  colony  and  Henry  Steel  Shaw  Esquire  of  Melbourne 
*'  of  the  official  assignees  of  insolvent  estates  was  appou 
"  to  be  the  official  assignee  of  and  for  the  said  estate 
"  thereby  all  the  personal  estate  of  the  said  intes 
"  including  therein  all  and  every  sums  and  sum  of  mc 
**  paid  or  secured  to  this  Defendant  as  such  administrs 
**  as  aforesaid  became  and  is  now  vested  in  the  said  H 
**  Steel  Shaw  as  such  official  assignee  All  which  mal 
"  and  things  this  Defendant  doth  aver  to  be  true  and 
"  pleads  the  same  to  the  whole  of  the  said  bill  and  p 
"  the  judgment  of  this  honourable  Court  whether  she  s 
"  be  compelled  to  make  any  further  answer  to  the 
"  bill  and  prays  to  be  hence  dismissed  with  her  reason 
"  costs  in' this  behalf  most  wrongfully  sustained." 


Ar^tmetU.  Mr.  J.  W.  Stephen  and  Mr.  Hohvyd,  in  support  of 

plea,  cited  Turner  v.  Robineon  (y),  M'LeUand  v,  SmM 


(y)  1  Sim.  &  S.,  8. 


(s)  Via  Law  llmea,  15a 
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The  AwtraUan  Trust  Cay.  v.  Webster  (a),  Oriffin  v.  Archer  {b\ 
Whkwrth  V.  Davit  (c),  and  King  v.  Martin  (d). 

Mr.  Bumy  and  Mr.  T.  ABeekeU,  for  the  bill.— This  plea 
is  bad  both  in  form  and  substance.    As  to  matter  of  form, 
the  plea  is  in  too  general  terms.    It  does  not  reduce  the 
defence  to  a  single  point  nor  shew  whether  it  is  a  plea 
in  abatement  or  in  bar.     Merrewether  v.  MdUsh  («),  Doyle  v. 
MunU  (/),  Cktrleton  v.  Leighion  (g).     If  this  is  to  be  regarded 
as  a  plea  of  want  of  parties,  it  should  state  who  the  neces- 
auy  parties  are.     Attorney  General  v.  Jackson  (h).     As  to 
the  substance  of  the  plea,  Mrs.  Clarke  is  alleged  by  the  bill 
to  have  received  large  sums  of  money  on  account  of  the 
intestate's  estate,  and  she  is  liable  to  account  for  these ; 
and  if  she  has  handed  them  over  to  the  official  assignee, 
she  has  done  so  at  her  own  risk,  and  the  suit  is  maintain- 
able against  her  as  the  personal  representative.    KnatchbuU 
t.Feamkead  (j).  Ward  v.  Painter  (k),  Downe  v.  Morris  (l). 
In  Glass  v.  Oxenham  (m),  in  a  suit  against  an  executrix  come 
of  age,  bat  during  whose  minority  an  executor  dwrante 
Moiorv  ataie  had  been  appointed,  it  was  held  that  the 
executor  durante  minore  estate  was  a  necessary  party.     So 
here  the  administratrix  is  a  necessaiy  party  to  the  suit,  to 
account  for  what  she  received  prior  to  the  sequestration. 
Again,  in  Holland  v.  Prior  (n)  it  was  held  that  the  executor 
of  an  administratrix  who    had  received  assets    of   her 
intestate  was  properly  made  a  defendant  in  a  suit  by  the 
creditor  of  the  intestate.    Even  where  the  executor  has 
released,  he  must  be  made  a  party — Smithby  v.  Hinton  (o) ; 
and  he  may  be  charged,  on  further  directions,  with  interest 


1862. 


ArgmmsfU* 


(a)  AsUe,  14a 
^)  2  Anstr.,  478. 
(c)  1  V.  &  B.,  546. 
(<0  2  Yes.  Jr.,  641. 
(e)  13  Ves.,  485. 
C/)  5  Hare,  509. 
is)  3  Mer.,  667. 


(A)  11  Yet.,  869. 

ij)  8  MyL  A  Cr.,  122. 

(*)  5  Ih,,  298. 

(f)  8  Hare,  894. 

(m)2Atk.,]21. 

(•)  1  MyL  &  E.,  287. 

(o)  1  YerxL,  81. 
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on  his  balances  even  though  it  be  not  prayed  by  the 
HoUingswortJi  v.  Shakeshaft  (p),  Johnson  v,  Prendergast  (q) 

Mr.  J,  W.  Stephen,  in  reply. 


i 


Judgment,       Mr.  JUSTICE   Chapman. — 

The  question  raised  by  this  plea  is,  whether,  when 
administratrix  has  sequestrated  the  estate  of  her  intesi 
her  name  ought  to  be  retained  as  a  Defendant  to  a  bij 
an  administration  suit,  and  I  am  of  opinion  that  it  oi 
not.  Mr.  Bunny  has  objected  as  to  the  form  of  the  plea, 
it  is  so  worded  as  not  to  give  specific  information  to 
PlaintiflF  as  to  the  point  intended  to  be  raised ;  that 
ambiguous,  because  it  appears  to  be  partly  a  plea  to 
jurisdiction,  partly  a  plea  of  want  of  parties,  and  pt 
a  plea  that  the  whole  interest  has  passed  to  the  off 
assignee ;  and  also  that  it  is  doubtful  whether  it  is  a 
in  abatement  or  in  bar.  There  appears  to  me  to  \h 
ambiguity  in  the  language  of  the  plea,  and  no  doubt  i« 
ever  as  to  what  the  intention  is.  It  states  distinctly, 
ground  for  dismissing  the  Defendant  in  this  suit,  that 
whole  of  the  estate  is  now  vested  in  Mr.  Shaw,  the  off 
assignee.  It  then  submits  whether  this  Defendant  sh< 
be  compelled  to  make  any  further  answer  to  the  bill, 
prays  that  she  may  be  hence  dismissed,  with  her  reason 
costs.     I  think  that  is  a  plea  to  the  whole  bill  and  in  I 


The  substantial  question  in  this  case  is,  ought  Mr.  S 
to  be  substituted  for  Mrs.  Clarke,  or  ought  both  to  ren 
upon  the  roll  together.  This  will  mainly  depend  u 
what  passes  from  the  administratrix  to  the  ofl&cial  assig 
The  expression  used  in  the  4th  section  of  the  Insol 


(j>)  14  Beav.,  492. 


(2)  28  Beay.,  480. 


OASES  IN  EQUITY. 


837 


Act  is,  "  the  estate/'  vhich  I  think  means  the  whole  of 
the  personal  estate  which  the  intestate  died  possessed  of. 
Then  it  is  stated  in   the   hill   that  a  very  considerable 
portion  of  this  estate  has  been  collected  by  the  adminis- 
tratrix, and  above  all,  that  she  has  disposed  of  the  goodwill 
of  the  late  Mr.  Clarke's  business  for  a  considerable  sum  of 
money,  of  which  she  has  possessed  herself  as  assets,  as 
SQch  administratrix.     But  still,  what  she  has  possessed 
herself  of  remains  a  portion  of  his  estate,  and  is  not  the 
less  the  estate  of  the  intestate  because  it  has  fallen  into  her 
hands.    She  has  sequestrated  not  merely  that  portion  of 
the  estate  which  remains  outstanding,  but  also  that  which 
she  has  collected,  and  which  is  in  her  hands  ;  and  under 
the  terms  of  the  4th  section,  having  sequestrated  the  estate 
of  the  intestate,  she  would  be  as  much  bound  to  hand  over 
to  the  official  assignee  every  farthing  which  has  been 
collected,  as  any  portion  of  the  estate  which  she  has  not 
collected.      The    estate,  therefore,   which  vested   in  the 
official  assignee  was  everything  that  the  administratrix  was 
entitled  to  collect,  whether  she  had  collected  it  or  not. 


1862. 


Judgment, 


A  question  has  been  raised  by  Mr.  A'Beckett,  and  pressed 
^th  very  considerable  ability,  as  to  the  application  of 
certain  cases  which  shew  that  where  there  have  been  two 
administrators  or  executors  in  succession,  they  must  all  be 
loade  parties  to  the  bill.  But  it  appears  to  me  that  the 
<»3e  cited  of  Glass  v.  Oxenham  has  been  successfully  distin- 
guished by  Mr.  Stephen  from  the  present  case.  In  that 
case  the  executor  durante  minore  atate  had  all  the  powers  of 
Ml  executor  during  the  time  of  his  executorship,  and  the 
^J^&ait,  when  she  attained  her  majority,  did  not  divest 
the  function  of  the  previous  executor :  they  were,  in  fact, 
trustees  in  succession.  In  this  case,  Mrs.  Clarke,  in 
sequestrating  the  estate,  is  bound  to  file  a  complete  sche- 
dule, and  shew  what  the  estate  is  as  far  as  she  can  ;  and  if 
she  has  paid  funeral  expenses,  she  is  bound  to  shew  that 
also.     Inasmuch  as  all  the  rules  and  provisions  of  the 


1 
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1862.         Statute  which  apply  to  any  private  insolvent  apply  al 
an  administrator,  she  would  be  compelled  to  do  all  1 
things  which  a  private  insolvent  is  compelled  to  do, 
to  disclose  precisely  eveiything  which  she  had  don 
I  Judgment,     relation  to  the  estate  of  the  intestate.     I  think,  there 

I  that,  inasmuch  as  the  whole  estate  passes  out  of  her,  b 

I  no  longer  a  necessary  party  to  the  suit,  and  therefor 

\  bill  must  be  dismissed  as  against  hen 

I 

j  I  have  looked  through  the  bill,  and  it  appears  care 

i  framed  to  avoid  any  charge  of  misconduct  against 

The  whole  frame  of  the  bill  is  simply  an  ordinary  su: 
I  a  specialty  creditor  to  avail  himself  of  the  real  estate  o 

{  intestate,  on  the  supposition  that  the  personalty  wil 

short,  and  there  is  nothing  in  the  nature  of  a  dewk 

I  suggested,  as  was  the  case  in  M'LdUmd  v.  Smith.    If  i 

}  was  any  charge  of  misconduct,  I  think  the  adminisU 

ought  then  to  be  retained  as  a  party.  It  is  not  nece 
that  I  should  decide  that  point,  and  I  only  throw  ou 
impression,  that,  if  there  had  been  any  such  char^ 
would  have  been  a  ground  of  retaining  her  as  a  Defen 

As  to  the  question  of  costs,  the  effect  of  this  plea  i 
!  same  as  if  there  had  been  a  successful  demurrer,  a 

think  the  consequence  should  be  the  same ;  and  I  thei 
do  not  see  any  reason  to  withhold  the  costs. 

The  plea  will  therefore  be  allowed,  and  the   hi 
dismissed  as  against  Mrs.  Clarke,  with  costs. 


Deo.  15,  22. 

Appeal.  From  the  above  judgment  the  Plaintiff  now  app 

to  the  full  Court  (r). 

I    [j  (r)  Conm  Bta/neU  C.  J.,  Moluwortk  J.,  and  Chapmam  J. 
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Mr.  Bwmy  and  Mr.  T.  A*BeckeU,  for  the  Appellant,  cited, 
in  addition  to  the  cases  cited  helow,  Wall  v.  Stubbs  (s),  James 
f.AsUm  (t),  Savage  v.  Lane  (y),  Brydges  v»  Branfil  (tr),  Hall  v. 
Avstm  {x)y  and  Andrews  v,  Uulse  (y). 

Mr.  «7.  W.  Stephen  and  Mr.  Holrayd,  for  the  Bespondents, 
dted,  in  addition  to  the  cases  cited  helow,  Coqpe  v.  Carter  (x), 
and  Bailey  v.  Vincent  (a). 


1862. 


Aryumeni  <m 
Appeal. 


Mr.  Bunny t  in  reply. 


Cwr.  adv.  vuU. 


J)eeemher22. 

The  Chief  Justice  now  delivered  the  Judgment  of  the    Judgment  <m 
Court.    After  stating  the  facts,  his  Honor  proceeded : —  '^^  * 


It  was  contended  that  the  Insolvent  law,  hj  sanctioning 
the  placing  of  the  estate  of  a  deceased  person  under 
sequestration,  in  the  same  way  as  the  estates  of  partners, 
or  as  estates  legally  vested  in  persons  clothed  with  the 
administration  thereof,  may  he  surrendered,  did  what  was 
equivalent  to  harring  the  present  Plaintiff  from  all  right 
to  any  account.  The  Act  contains  an  express  clause  that 
all  proceedings  in  any  action  pending  shall,  upon  seques- 
tration be  stayed  (b) ;  but  there  are  no  words  extending 
that  prohibition  to  proceedings  in  equity ;  and  it  has  never 
been  held  that  it  does  so  extend  (c) ;  and  unquestionably 
this  Court  is  not  to  be  deprived  of  any  portion  of  its 
jurisdiction  by  intendment  merely,  or  by  anything  short 
of  express  words. 


(t)  2  v.  A  B.,  854. 

(0  25  L.  J.  (N.S.),  Chy.,  848. 

(r)  6  Hare,  32. 

(•)  11  L.  J.  (N.S.),  Chy.,  249. 

(x)  2  CdL,  570. 

(y)  4  K.  &  J^  392. 

(s)  2  De  G.,  M.,  &  G.,  292. 


(a)  6  Madd.,  48. 

(5)  5  Fie.,  No.  17,  MC.  81. 

(o)  Upon  this  point,  vide  a 
die^mm  to  the  same  effect,  per 
Chapman  J.,  in  J>ancker  v,  Porter, 
amte,  p.  275. 
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Clabee. 


Appeal, 


1862.  The  administratrix  by   her  plea  in  effect  admits 

Faibbaibn  receipt  of  assets,  and  says — The  estate,  being  no  loti 
under  my  administration,  but  having  been  vested  in 
official  assignee,  I  am  not  liable  to  account  fyr  it 
^"^^^^  you,  the  Plaintiff;  from  the  time  when  I  Jelivered  o 
the  estate,  I  ceased  to  be  accountable  to  you,  beea 
I  became  thenceforward  liable  to  account  to  the  ofli 
assignee  of  the  estate.  We  think  this  position  caa 
be  supported.  Even  to  sustain  such  a  pohition  as  t 
there  should  have  been  an  averment  in  the  plea  1 
the  administratrix  did  deliver  over  to  the  otficual  assig 
all  the  estate  which  came  to  her  hands  during 
administration.  The  plea  contains  no  such  avemi 
But  even  if  it  did,  that  would  not  deprive  the  Plaii 
of  his  right  to  an  account.  To  hold  so  wguld  hi 
hold  that  the  administratrix  alone  could  determine 
herself  what  she  was,  and  what  she  was  not,  liable 
account  for  to  the  Plaintiff ;  and  this,  too,  where 
Plaintiff  sues  on  behalf  of  himself  and  otliers — a  cas< 
which  it  has  been  held  that  he  cannot,  if  he  would,  w 
an  account. 


Suppose,  however,  the  liability  of  the  ailminisstratri; 
account  to  the  official  assignee  is  admitted,  stiJl  the  offi 
assignee  can  only  administer  the  estate,  he  eiiiinat  euf 
payment.     He  would   have  to  take   proceed  iugs   in 
Insolvent  Court  to  obtain  information  from  the  ad  mi 
tratrix  as  to  her  dealings  with  the  estate,  and  eueh 
ceedings  would  do  no  more  than  furnish  htm  mth  infc 
ation  on  which  just  such  a  bill  as  the  present  one  wi 
have  to  be  filed.     It  would  be  but  compelling  the  off 
assignee  to  go  through  the  unnecessary  process  of  s 
moning  the  administratrix  before  the  Chief  Conimissic 
to  examine  her  there,  and  obtain  from  her  Lnfonna 
which,  after  all,  would  but  be  the  instructions  to  lft\^  be 
counsel  to  draw  a  bill  in  a  suit  precisely  such  as  that 
before  us. 
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We  think  the  plea  no  answer  to  the  bill,  and  that  it 
most  be  over-ruled.  The  administratrix  will  have  the 
usual  time  for  answering.  The  deposit  lodged  on  appealing 
will  be  returned. 

Mb.  JusnoE  Ghapmak. — ^I  think  I  ought  to  mention 
diat,  after  a  very  careful  consideration,  and  consultation 
irith  their  Honors,  I  have  come  to  concur  in  the  opinion 
▼hich  the  Chief  Justice  has  just  enunciated. 


1862. 
Faibbaibk 

V. 

Judgment  tm 
AppeaL 


Mr.  Justice  Moleswobth. — ^The  Plaintiff  will  recollect 
that  he  will  have  to  amend  his  bill,  as  the  suit  is  defective 
at  present 

Appeal  aUowed,  without  costs  of  the  appeal. 


LONSDALE  v.  BATMAN. 

X  HIS  -wfis  a  creditor's  administration  suit,  instituted 
some  years  since  for  the  administration  of  the  estate  of 
JohiBainum  deceased  ;  and  in  which  suit  a  decree  had  been 
made.  Eecently  the  co-heiresses  of  Batman,  Defendants  in 
this  suit,  recovered  at  law  certain  property,  part  of  the  real 
estate  of  the  deceased. 

Mr.  J,  W.  Stephen,  on  behalf  of  a  creditor  of  the  deceased 
who  had  proved  his  debt  under  the  decree,  now  moved  that 
his  chent  might  be  at  liberty  to  revive  the  suit,  unless  the 
flaintiff  did  so  within  three  weeks  after  service  of  this 
Older  upon  him;  and  cited  Dixon  v.  Wyatt  {d).  He  also 
moved  that  service  upon  the  attorney  in  the  action  at  law 
of  one  of  the  co-heiresses  out  of  the  jurisdiction  might  be 
deemed  good  service  upon  her. 

Motion  granted, 
(d)  4  Madd.,  892. 

VOL.  I. — EQ.  B  B 


October  9. 

Liberty  given 
to  a  creditor 
to  revive  a 
creditor's 
adminutration 
snit  in  which 
a  decree  had 
been  obtained, 
unless  the 
Plaintiff  did 
so  within  a 
limited  time. 

Sabstitnted 
service 

directed  upon 
the  attorney 
at  law  of  one 
of  the 

Defendants  in 
equity  in  an 
action  by  her 
for  the 
recovery  of 
part  of  the 
real  estate  of 
the  deceased. 
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1862. 

June  25- 

J«^y7,8,9,ll, 

12,14,16,16. 

December  Au 

In  the  case  of 
adult  eettuig 
que  trustent, 
equity  will 
sanction 
dealings 
between 
themselves 
and  their 
trustees  in 
certain  cases, 
but  not  so  in 

infants,  where  ^®  ^^  ^®  cattle  or  their  increase,  to  raise  the  sum  of  i 
the  interest  of 

the  guardian,  next  friend,  or  trustee  is  clearly  in  conflict  with  his  duty.  It  will  n 
permitted  that  a  person  occupying  a  fiduciary  relation  of  any  nature  whatsoever  toi 
an  infant  shall  place  himself,  or  l^  placed,  in  a  position  in  which  his  interest  can  pa 
conflict  with  his  duty. 

Of  all  the  persons  occupying  a  fiduciary  position  who  are  not  generally  permitt 
become  purchasers,  at  least  without  leave,  there  is  none  who  ought  to  be  so  ri 
excluded  as  the  next  friend  or  guardian  ad  litem,  and  against  whose  dealings  the  c 
tions  seem  to  be  so  insuperable.  

Where  there  is  any  substantial  defect  in  the  proceedings  of  a  fordgn  Court 
a  mere  technical  irregularity,  the  Court  will  permit  the  judgment  or  decree  i 
impeached  by  pleadings  in  this  Court,  and  the  defect  to  be  shewn  by  extrinac  ovid 


LARNACH  V.  ALLEYNE. 

J3y  Indenture  of  6th  June  1845,  WUUam  Ouise  assig 
a  station  called  Uroly,  in  the  Murrumbidgee  district 
New  South  Wales,  and  certain  cattle  then  depastui 
thereon,  to  John  Jobhins,  George  Watson,  and  Henry  Oi 
Lintott,  upon  trust,  to  manage  the  stock  and  station  i 
EUzaJane  Guise  and  Richard  Henry  Gtdse,  the  infant  chil( 
of  Richard  Otdse,  the  son  of  the  settlor,  should  respecti 
attain  the  age  of  21  years ;  and  in  the  meantime,  from 


Semhle,  that  it  is  for  the  party  relying  on  the  diffiBrence  between  the  law  of  En| 
and  that  of  a  colony  to  prove  it  by  reference  to  acknowledged  authoritiea  or  by  e 
witnesses.  

The  confirmation  of  a  master's  report  not  excepted  to,  though  not  absolute 
course,  neither  demands  nor  receives  any  examination  by  the  Court,  and  is  not  eq 
lent  to  previous  leave  to  do  an  act  stated  by  the  report  to  have  been  done. 


In  a  suit  in  a  foreign  Court  by  inflmt  cestuis  que  trtutetU,  by  A.,  their  proeheim 
agaiudt  their  trustees,  a  decree  was  made  for  sale  of  the  trust  projjerty,  and  at  th 
the  property  was  purchased  by  A.  without  the  previous  sanction  of  the  Court, 
bill  by  the  infiiuts,  praying  that  the  sale  might  be  declared  fraudulent  and  vc 
against  them,  and  that  A.  might  account  with  wilful  default  for  all  moneys  receivi 
a  subsequent  sale  by  him  of  the  property, 

Seld,  that  this  Court  had  jurisdiction  to  deal  with  the  parties  to  this  suit  as  it 
the  subject-matter  thereof,  notwithstanding  the  decree  of  the  foreign  Court ;  that, 
if  ftiU  value  was  given  and  there  was  no  actual  fraud,  the  sale  was  constructiveLy  frs 
lent  and  void,  and  decree  made  as  prayed,  with  costs  up  to  the  hearing,  and  % 
direction  that  the  account  should  be  taken  with  annual  rests,  but  without  prejudi 
the  question  of  whether  compound  interest  would  ultimately  be  allowed. 


I 
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per  annum,  for  the  mamtenance  and  education  of  the 
inkata ;  and  upon  their  attaining  the  age  of  31  years,  then 
to  divide  the  same  equally  between  them,  or,  in  the  event 
of  the  death  of  either  of  them  before  attaining  that  age 
then  upon  trust  as  to  the  whole  of  the  property  for  the 
Mnivor. 

t 
Bidutrd  Otdse,  the  &ther  of  the  infants  died  in  1845, 

and  in  1847  Robert  Joseph  AUeyne  married  his  widow,  the 

mother  of  the  infants.     In  May  1850  WHUam  Oviae,  the 

set&xr,  died,  and  subsequently  Watson  died,  without  having 

executed,  or  acted  in  the  trusts  of,  ^the  settlement.    Jobbms 

MndLittiott  both  executed  the  settlement  and  acted  to  some 

otent  in  the  trusts  of  it ;  but  after  the  death  of  the  settlor 

ttey  permitted  AUeyne  to  be  in  possession  and  manage- 

BMntof  the  station  and  stock. 

In  July  1853,  a  suit  of  Gvm  v,  Jobbins  was  commenced 
in  the  Supreme  Court  of  New  South  Wales  by  an  order 
ttK,  in  accordance  with  the  practice  of  the  Court  at  that 
penod,  in  which  suit  the  infants,  E.  J,  Guiae  and  JR.  Qvisi, 
hj  AUg^M  as  their  next  friend,  were  complainants,  and 
^  trustees,  Jobbms  and  LinioU,  were  respondents.  By  a 
<l6ei)etal  order  of  the  dOth  July  1853,  made  in  that  suit,  an 
Kcountwas  directed  to  be  taken  of  all  moneys  received  by 
the  respondents  in  respect  of  the  trust  property,  and  all 
moneys  paid  by  them  in  the  maintenance  and  education  of 
file  complainants ;  certain  enquiries  were  directed  as  to  the 
fist  and  future  maintenance  of  the  complainants ;  and  it 
Vtt  referred  to  the  Master  to  enquire  and  report  whether 
it  would  be  for  the  benefit  of  the  complainants  that  the 
^nist  estate  should  be  sold  under  the  direction  of  the  Court 

I  the  proceeds  be  invested  for  their  benefit.  On  the 
3U)th  October  1853,  the  Master  reported  that  it  would  be  for 

I  benefit  of  the  complainants  that  the  station  and  cattle 
ikuld  be  sold  and  the  proceeds  invested  for  their  benefit; 
*Bd  on  the  13th  October  1853,  an  order  of  the  Supreme 
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Court  for  the  sale  of  the  station  and  cattle  was  obts 
upon  this  report. 

On  the  14th  December  1853,  the  station  and  cattle 
put  up  to  sale  by  auction,  under  certain  conditions  of 
in  which  the  number  of  cattle  was  referred  to  as  1 
more  or  less.  Alleyne  bid  at  the  sale,  and  was  dec 
the  purchaser,  and  thereupon  signed  the  following  m 
randum : — "  Subject  to  the  preceding  terms  and  condi 
"  I  purchase  1,800  head  of  cattle  more  or  less  tog 
"  with  the  station  of  Uroly  for  J66  Is,  per  head  =  J210, 
but  no  order  of  the  Court  had  been  obtained  permi 
him,  as  the  next  friend  of  the  complainants,  to  hi 
become  the  purchaser  at  such  sale.  On  the  20th  Dece 
1853  the  Master  reported  in  the  suit  of  Otdse  v.  J 
that  Alleyne  had  bid  the  sum  of  £6  Is,  per  head,  amoui 
on  the  assumption  of  there  being  1,800  head,  as  i 
particulars  and  conditions  of  sale  mentioned,  to  the 
of  £10,890  for  the  purchase  of  the  premises  in  on€ 
and  no  other  person  having  bid  more  the  Master  al 
Alleyne  to  be  the  purchaser  of  the  premises  at  the  pr 
sum  of  J66  Is.  per  head.  On  the  38th  December  185: 
Master  certified  that  no  cause  had  been  shewn  again 
report  of  the  20th  December.  Subsequently  to  th< 
Mr.  Mort,  the  auctioneer  by  whom  the  sale  had 
conducted,  employed  one  Hingston  to  muster  and  d 
the  cattle  running  on  the  station,  who  mustered  the 
to  the  number  of  1,216  only,  and,  on  the  7th  Feb 
1854,  delivered  such  number  of  cattle,  together  wit 
station,  to  Alleyne  as  the  purchaser,  by  whom  the  sl 
and  stock  were  subsequently  sold  on  his  own  behalf. 

On  the  28th  February  1855,  the  Master  reported  i 
suit  of  Guise  v.  Jobbins  that  the  respondent  LitUot 
expended  the  sum  of  JS5d9  Os,  4d.  in  the  managemi 
the  trust  estate,  and,  after  referring  to  his  former  rep 
the  10th  October  1853,  but  without  any  reference  t 
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report  of  the  30th  Pecember  1858,  he  found  that  the  cattle 
and  station  were  sold,  but  without  stating  to  whom,  for 
the  sum  of  £7,356  169.,  and  that  the  sum  of  £7,005  6s,  9d,, 
being  the  residue  after  payment  of  the  expenses  of  the  sale 
and  deliyery  of  the  cattle,  had  been  paid  into  Court  to|^the 
credit  of  the  cause.  On  the  8rd  March  1855,  an  order  was 
made  by  the  Supreme  Court  of  New  South  Wales  in  the 
soit  of  Guise  v.  JMins,  by  consent,  confirming  the  Master's 
report  of  the  28th  February  1855,  and  directing  payment 
toUnUM  of  the  sum  of  £530  0«.  4(2.  out  of  the  money  so 
standing  to  the  credit  of  the  cause. 

Bj  the  Master's  general  report  in  the  cause  of  Gmse  v. 
JMns,  dated  the  3rd  of  March  1856,  it  was  found  that 
file  yearly  gum  of  £280  would  be  a  proper  sum  to  be 
lilowed  for  the  maintenance  and  education  of  the  com- 
plainants, from  the  date  of  the  decretal  order  of  the  30th 
Wy  1853 ;  and  that  such  yearly  sum  should  be  paid  to 
Mofne,  out  of  the  annual  proceeds  arising  from  the  fund 
in  Goort  and  such  sum  has  ever  since  been  paid  to  him 
Attordingly. 

In  June  1859,  Elhia  Jtme  Ouise  married  William  Mudie 
J^amack,  and  on  the  occasion  of  her  marriage  a  settlement 
*M  made,  whereby  Lamach  assigned  to  the  trustees  of  the 
Settlement  all  that  part  or  the  whole  of  the  fund  then 
tending  to  the  credit  of  the  cause  of  Guise  v.  Jobbins  to 
^di  he  might  become  entitled,  or  to  which  Eliza  Jane 
Ottw  would,  if  she  had  remained  sole,  have  become 
ttititled,  upon  certain  trusts  therein  specified. 

Under  the  above  circumstances  the  present  suit  was 
iBstituted  by  EKza  Jane  Lamach  and  Richard  Chase,  who 
»  still  infants,  by  George  Duf  GUI,  their  next  friend, 
■gainst  AUeyney  and  Liniott  the  surviving  trustee  of  the 
KItlement  of  June  1846,  impeaching  the  sale  to  AUeyne  as 
fandolent  and   void;   or  in  the  alternative,  seeking  to 
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charge  him  with  payment  at  the  rate  £6  Is.  per  head 
all  the  cattle  which  were  on  the  station  in  excess  of 
1216  mustered  and  delivered  to  him.  The  trustee 
Mrs.  LamacJis  marriage  settlement,  and  W.  M.  Lam 
her  hushand,  were  made  formal  Defendants. 


The  hill,  in  addition  to  stating  the  £Eu;ts  as  set 
ahove,  alleged  that  whilst  the  Defendant  AUeyne  wa 
possession  of  the  station,  prior  to  the  sale,  he  sold  ci 
without  accounting  for  the  same.  The  hill  then  fur 
alleged  that  the  cattle  having  increased,  and  the  sta 
having  greatly  improved  in  value,  the  Defendant -^flicyw 
the  month  of  June  1868,  became  desirous  of  acquiring 
station  for  himself,  and  that  in  pursuance  of  this  dec 
and  in  order  to  effect  it  under  colour  of  a  sale  under 
direction  of  the  Court,  he  caused  the  proceedings  ai 
mentioned  to  be  commenced  in  the  Supreme  Cour 
New  South  Wales  for  the  administration  of  the  estal 
the  infant  Plaintiffs ;  that  the  inquiries  directed  by 
order  of  the  20th  July  1863,  were  prosecuted  before 
Master  of  the  Supreme  Court  at  Sydney,  under  the 
instructions  of  AUeyne^  or  his  solicitor ;  and  that  on 
10th  October  1863,  Mr.  MUford,  the  then  Master, 
induced  by  AUeyne  to  make  the  separate  report  of  that 
above  referred  to,  by  which  the  Master  found  that  itw 
be  for  the  benefit  of  the  infieknt  Plaintiffs  that  the  c 
and  station  should  be  sold. 


With  respect  to  the  sale  and  delivery  of  the  station 
stock,  the  bill  alleged  "  that  there  was,  in  fact,  w 
"  the  circumstances  aforesaid,  no  proper  delivery  of 
"  stock ;  and  there  was  at  the  time  a  fer  greater  nui 
"  of  cattle  upon  the  station,  as  the  Defendant  AUeytue, 
''  was  in  possession  of  the  same,  well  knew  ;  and 
"  delivery  of  the  cattle  by  Hingston  was  colorable  o 
"  and  intended  by  the  Defendant  to  deceive  the  Mai 
"  who  was  deceived  thereby." 
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The  bill  then  set  out  certain  extracts  from  letters, 
iddressed  by  the  Defendant  AUeyne  to  his  wife,  the  mother 
of  the  Plaintiffs,  tending  to  shew  a  desire  or  intention, 
on  his  part,  to  become  possessed  of  the  station  and  stock ; 
and  then — after  alleging  that  there  were  in  fact  1,800  head 
of  cattle  on  the  station  at  the  time  of  sale ;  that  the  sale 
was  Yeiy  advantageous  to  AUeyne  on  the  footing  of  that 
number;  that  he  subsequently  got  in  and  branded  more 
than  the  difference  between  the  number  sold  and  the 
number  delivered ;  and  that  within  a  year  he  sold  off  a 
number  of  cattle  out  of  all  proportion  to  the  number 
pretended  to  be  delivered,  and  then  sold  the  station  at  a 
large  profit  over  and  above  the  sum  for  which  he  purchased 
itr--stated,  in  the  d2nd  paragraph,  **  that  the  whole  of  the 
"  said  proceedings  in  the  Supreme  Court  of  New  South 
"  Wales  were  had  and  carried  on  under  the  sole  instruc- 
"tions  or  control  of  the  said  AUeyne,  and  in  collusion 
"with  the  other  Defendant  LhitoU,  with  the  object,  as 
"  appears  by  the  said  letters,  of  becoming  the  purchaser 
"of  the  said  trust  property,  and  at  the  same  time  of 
**  protecting  or  discharging  the  said  other  Defendant  from 
"  his  responsibility  as  a  trustee ;  and  the  said  proceedings 
"  being  in  fiu5t  ex  pat-ts,  the  said  Court  at  Sydney  was 
"imposed  upon  by  the  said  Defendant  AUeyne,  and  a 
"fraudulent  advantage  was  taken  by  him  of  the  pro- 
"  eeedings  of  the  said  Court,  for  the  purpose  of  obtaining 
"  for  himself  the  property  of  the  said  infant  Plaintiffs, 
"  who  were  represented  by  him  as  their  guardian  in  the 
"  add  suit,  at  a  gross  under  value." 
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The  bill  prayed  that  the  sale  of  the  station  and  stock 
might  be  declared  fraudulent  and  void  as  against  the 
Plaintiff,  and  that  the  Defendants  AUeyne  and  LmtoU, 
or  one  of  them,  might  be  decreed  to  account,  with  wilful 
defiinlt,  for  all  moneys  received  for  the  sale  of  the  station 
and  stock  since  the  pretended  sale  thereof  to  AUeyne;  or 
if  the  Court  should  be  of  opinion  that  such  sale  ought  to 
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be  completed,  then  that  the  Defendant  AUeyne  m 
account  for  all  the  cattle  which  were  upon  the  statioi 
excess  of  the  number  of  1,216  so  mustered  as  aforesaid, 
might  be  decreed  to  pay  for  such  excess  at  the  afore 
price  of  £6  Is,  per  head ;  and  that  an  account  migh 
taken  of  all  sums  received  by  the  Defendant  AUeyn 
respect  of  the  station  and  stock,  whilst  he  was  in  poi 
sion  of  the  same;  and  that  the  Defendants  Alleyne 
Lintott  might  be  decreed  to  pay  what  should  be  fc 
due  from  them  on  taking  such  accounts,  and  that 
same  might  be  secured  for  the  benefit  of  the  Plain 
according  to  their  respective  interests,  under  the  S€ 
ment  of  June  1845. 

The  Defendant  AUeyne,  by  his  answer^ — after  mal 
certain  formal  admissions,  and  also  admitting  that 
trustees  acted  "  to  some  extent  "  in  the  trusts  of 
indenture — stated  that,  notwithstanding  the  executic 
the  deed  of  June  1845,  WUUam  Guise  continued  in  poj 
sion  of  the  station  until  the  time  of  his  death,  se] 
cattle  and  setting  apart  the  proceeds  for  the  benefit  oi 
infant  grandchildren  ;  that  he  (the  Defendant)  was  engi 
by  William  Gmse  to  look  after  the  Uroly  station  and  otl 
but  never  mustered  the  cattle  at  Uroly,  or  delivered 
on  the  sale  thereof,  and  never  lived  at  Uroly ;  that  he 
some  wages  out  of  his  own  pocket ;  and  that  WilUam  i 
allowed  him  to  run  some  cattle  of  his  own  on  the  stal 
of  which  he  informed  the  trustees  after  WWiam  Chdse's  dc 
but  of  which  they  took  no  notice ;  and  that  he  contii 
in  possession  after  WUUam  Gvise's  death  by  the  permis 
of  the  trustees.  He  admitted  that  he  sold  some  c\ 
by  Jobbins's  permission,  to  repay  himself  certain  disbi 
ments,  and  that  he  handed  the  proceeds,  amountinj 
£188,  to  his  own  solicitors ;  and  stated  that,  until  recei 
he  thought  that  his  solicitors  had  accounted  for  the  s 
to  the  trust  estate,  but  that  he  had  lately  ascertaii 
for  the  first  time,  that  such  sum  was  included  in  a  la) 
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smn  paid  to  him  bj  his  solicitors  in  May  1856,  and  he 

offered  to  account  for  such  sum,  with  interest  for  the 

same.    He  admitted  that  he  never  accoimted,   save  as 

aforesaid,  because  he  had  nothing  to  account  for.     He 

denied  that  he  instituted  proceedings  in  the   Supreme 

Conrt  of  New  South  Wales,   in  order  to  acquire    the 

property  under  colour  of  a  sale ;  denied  that  he  induced 

the  Master  to  make  the  report  of  the  10th  of  October,  or 

anj  other  report ;  and  stated  that  he  believed  that  all  the 

proeeedings  and  inquiries  were  conducted  in  a  regular 

manner.    He  especially  denied  the  statements  in  the  2dnd 

paragraph  of  the  bill  before  set  out,  and  averred  that  all 

the  proceedings  were  conducted  in  the  usual  manner  by 

the  solicitors  acting  for  the  Plaintiffs,  and  that  he  took 

no  advantage  of  such  proceedings  in  the  way  mentioned. 

The  last  paragraph  of  the  answer  set  up  the  proceedings 

in  the  Supreme  Court  of  New  South  Wales  as  conclusive 

between  the  Plaintiffs  and  himself;  submitted  that  unless 

those  proceedings  were  reversed  on  appeal  or  bill  of 

reriew,  this  Court  had  no  jurisdiction  to  entertain  this 

«iit;  and  again  denied  all  fraud  and  collusion  with  the 

Defendant  Lcntoft. 

The  material  parts  of  the  evidence,  which  was  very 
Tdmninons,  are  sufficiently  stated  in  the  arguments  of 
counsel  and  the  judgment  of  the  Court. 

The  cause  now  came  on  for  hearing. 

Mr.  Abraham  and  Mr.  J.  W.  Stephen,  for  the  Plaintiffs. — 
The  proceedings  in  the  suit  in  the  Supreme  Court  of  New 
Sonth  Wales  cannot  be  set  up  as  a  bar  to  this  suit.  The 
<ieeree  for  sale  is  not  res  adjudicata  as  between  the  infants 
and  AReyne,  for  in  that  suit  they  were  both  plaintiffs,  and 
not  litigating^parties.    Bandon  v,  Becker  (e).    Even  if  imder 
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other  circumstances  that  decree  would  be  bindiiig 
between  the  parties  to  the  present  suit,  it  will  not  be  s< 
this  case,  for  the  proceedings  in  that  suit  were  carried 
in  fraud  of  the  Plaintiffs,  and  they  are  therefore  not  boi 
by  them.  Kennedy  v,  Daly  (/),  Oiffard  v.  Hort  [g).  Altho 
the  Courts  in  England  will  respect  a  judgment  of  a  for* 
Court,  if  properly  obtained,  yet  where  that  judgment 
been  obtained  by  fraud  they  will  disregard  it.  Pric 
Dewhurst  {h).  Lord  Cranstoun  v.  Johnston  (j).  The  proceedi 
in  Sydney  were  carried  on  by  consent.  There  was 
contest  or  litigation,  the  trustees  being  as  anxious 
AUeyne  that  the  proceedings  should  be  carried  on,  with 
view  of  getting,  as  they  eventually  did,  a  discharge  f 
the  trusts  they  had  imdertaken,  and  under  these  drc 
stances  there  was  no  jurisdiction  in  the  Court  to  make 
order  for  the  sale  of  the  property;  and  where  an  orde 
made  by  a  Court  having  no  jurisdiction  to  make  it, 
other  Court  will  disregard  such  order.  Bank  of  Austrai 
V.  Nias  (k).  [Bunny, — There  is  no  allegation  in  the  hi 
want  of  jurisdiction  in  the  Supreme  Court  of  New  Sc 
Wales  to  make  the  order.  The  case  alleged  \fy  the  bil 
one  of  fraud  only.]  We  say  AUeyne  procured  this  ordei 
sale  as  part  of  the  machinery  of  the  fraud,  and  that 
Court  had  no  jurisdiction  to  make  it.  The  circumstai 
as  to  the  infants'  fortunes  were  suppressed,  and  the 
was  never  brought  before  the  Court  that  the  infants  ^ 
in  addition  to  the  settled  property,  entitled  to  two-third 
their  late  father's  property,  which  at  that  time  was  ^ 
considerable ;  and  if  there  be  a  suppression  of  facts  i 
the  knowledge  of  the  Court,  that  will  invalidate  the  en 
transaction.    Brydges  v,  BranfUl  (Z). 


The  facts  in  evidence  before  the  Court  did  not  warj 
the  order  for  sale.      There  being  no  provision  in 


(/)  1  Sch.  &  Lef.,  355. 
(g)  lb.,  386. 
{h)  8  Sim.,  279. 
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settlement  of  June  1845  for  a  sale  of  the  trast  property, 
it  vas  not  competent  to  the  Court  to  order  a  sale,  which, 
in  &ct,  abolished  the  subject  matter  of  the  trust.  Then 
the  proceedings  under  the  order  for  sale  were  irregular. 
That  order,  although  obtained  on  the  13th  October  1858, 
was  not  passed  and  entered  until  the  20th  December, 
whereas  the  sale  under  the  order  was  held  on  the  14th 
December.  The  conditions  of  sale  were  settled  in  the 
Master's  office,  upon  an  affidavit  of  AUeyne*B,  in  which  he 
swore  that  there  were  1,800  head  of  cattle  on  the  station ; 
hat  when  the  delivery  took  place,  it  is  alleged  now  by 
AUofM,  that  only  1,216  could  be  mustered.  It  appears 
from  the  evidence  that  3foft,  the  auctioneer  who  sold  the 
property  as  the  officer  of  the  Court,  had  previously  to  the 
sale  arranged  to  lend  AUeifne  the  money  to  buy  the  stock 
and  station,  upon  the  security  of  the  station.  It  was,  there- 
fore, his  interest  to  sell  the  property  for  as  low  a  price  as 
possible,  in  order  to  leave  as  wide  a  margin  of  security 
as  possible,  and  this  is  a  transaction  which  the  Court 
will  not  sanction  on  the  part  of  one  of  its  officers. 
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It  is  apparent  from  AUeyn^B  letters  to  his  wife  that  it  was 
his  intention  to  obtain  the  station,  and  that  he  resorted  to 
the  expedient  of  obtaining  a  sale  under  the  Court  as  a  means 
of  carrying  that  intention  into  effect.  On  the  4th  October 
1858,  he  vfrites  to  his  wife,  "  Uroly  is  to  be  sold,  and  at 
once.  I  intend  to  purchase  it  on  my  own  account."  On  the 
25th  October,  he  writes  to  her,  "  You  will  see  by  the  adver- 
tisement I  sent  you  that  Uroly  is  to  be  sold,  and  I  may  as 
well  tell  you  that  I  am  to  be  the  purchaser.  Mori  has  lent 
me  £10,000  to  buy  it,  and  it  is  to  be  sold  for  cash."  On 
the  99th  December,  after  the  sale,  he  writes,  "  I  have  been 
offered  ^£10,000  for  my  Uroly  purchase,  hut  will  not  take 
it'*;  and  on  the  5th  January  1854,  speaking  of  Uroly,  he 
writes,  "  I  can  get  a  good  profit  if  I  will  sell,  but  I  will  not." 
He,  however,  did  subsequently  sell  off  the  stock  for  a  very 
large  sum,  and  re-sold  the  station  without  stock  foriSd,000. 
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AUeym,  being  the  next  friend  of  the  infant  complainan 
in  the  suit  of  Gvise  v.  Jobbins,  would  not  be  allowed  1 
purchase  for  his  own  benefit  at  the  sale,  under  the  ord< 
in  that  suit,  and,  having  so  purchased,  will  be  regardc 
by  this  Court  as  a  trustee  for  the  infants,  and  will  1 
decreed  to  account  for  all  the  profits  made  hj  the  re-sa 
of  the  property.  Ex  parte  Bennett  (m),  Brought  v,  Jones  (i 
Sidney  v.  Ranger  (a).  The  next  friend  is  responsible  fro 
the  commencement  of  the  suit  for  its  proper  conduct,  ai 
will  be  removed  if  his  interest  be  in  the  slightest  degr 
adverse  to  that  of  the  infants.  Chambers  on  Infancy,  p.  76 
A  next  Mend  is  never  appointed  a  receiver,  because  it 
his  duty  to  see  that  the  receiver  acts  properly.  Stem 
Wishart  {p) ;  and  in  Taylor  v.  Oldham  (q)  it  was  held  tfa 
even  the  son  of  a  next  friend  could  not  be  appoint 
receiver.  Where  a  purchase  has  been  made  of  propei 
sold  under  the  decree  of  the  Court  by  a  person  who,  frc 
his  relation  to  the  parties  to  the  suit,  is  disqualified  frc 
purchasing,  the  Court  will  in  a  subsequent  suit  set  asi 
such  purchase.  Lewin  on  Trusts,  4th  edit.,  p.  835  ;  Atkins 
Ddmege  (r),  Popham  v.  Exham  (»),  Lewis  v.  HiUman  («),  Cc 
V,  Cary  (v).  If  AUeyne  had  obtained  firom  the  Court 
Sydney  leave  to  bid  at  the  sale  utider  the  order  of  tli 
Court,  the  conduct  of  the  sale  and  the  preparation 
the  conditions  of  sale  would  have  been  taken  firom  hii 
and  thus  the  interests  of  the  infants  would  have  be 
protected,  Leum  on  Trusts,  4th  edit,  p.  889 ;  DomviUe 
Berrington  (ic). 


There  has  been  no  substantial  order  of  the  Suprei 
Court  confirming  AUeyne  as  the  purchaser,  but  only  t 
Master's  report  and  a  pocket  certificate  from  the  Masi 


(w)  10  Ves.,  381. 
(»)  FL  &  K.,  316. 
(o)  12  Sim.,  118. 
(p)  2  Madd..  64. 
{q)  Jac.,  529. 


(r)  12  Ir.  Eq.  R«pg.,  1. 
(*)  10Ir.Eq.RepB.(N.S.),4 
(0  3  H.  L.  Ca«.,  607. 
(c)  2  Sch.  &  Lef.,  173. 
(«)  2  Y.  &  C,  723. 
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tbat  no  cause  had  been  shewn  against  its  confirmation. 
Under  all  the  circumstances  of  the  case,  this  Court  will 
not  regard  the  proceedings  in  the  suit  of  Qmse  v,  Jobbins 
as  concluding  the  present  Plaintiffs,  who  as  infants  are 
entitled  to  the  protection  of  this  Court,  and  to  the  relief 
sought  bj  this  bill. 


1862. 


Argumeui. 


Mr.  MiMs,  Mr.  Bunny,  and  Mr.  Webb,  for  the  Defendant 
AUeyns, — The  case  made  by  the  bill  is  one  of  gross  fraud 
and  collusion  by  AUeyne  and  LdntoU,  and,  unless  the 
Plaintiffs  succeed  in  establishing  that  fraud,  they  are 
entitled  to  no  inferior  relief  on  their  present  bill.  Wilde 
t.  Gibson  (a?),  Ferraby  v.  Hobson  (y),  GlasacoU  v,  Lang  {z),  Price 
V,  Berringtan  (a),  Magmre  v.  O'BeiUy  (b).  The  Court  wiU  not 
assume  fraud,  but  will  require  it  to  be  clearly  proved, 
before  interfering  with  a  decree  of  a  competent  Court  of 
jurisdiction.  Bawen  v.  Evans  (c).  Here  the  fraud  alleged 
by  the  bill  is  altogether  unsupported  by  the  evidence.  The 
letters  from  AUeyne  to  his  wife,  by  which  the  fruudulent 
mtention  is  attempted  to  be  proved,  cannot  be  used  in 
evidence  against  him,  they  being  confidential  communica- 
tions between  husband  and  wife  during  coverture,  and 
therefore  privileged  and  inviolable.  The  allegation  of 
fiaud  in  the  d2nd  paragraph  is  too  general.  To  entitle 
the  Plaintiff  to  relief  here  upon  the  ground  of  fraud,  the 
specific  fraud  should  have  been  pointed  out  by  the  bill. 
Sunday  v.  Knight  (d).  In  no  case  will  a  Court  not  a  Court 
of  appeal  revise  or  review  a  decree  of  another  Court,  except 
upon  the  ground  of  fraud — White  v.  Halt  (e);  and  the 
speeifie  fraud  complained  of  must  be  alleged  in  the  bill 
uupeaching  the  former  decree.  The  Duchess  of  Kingston's 
Case  (/).    In  all  the  cases  cited  for  the  Plaintiffs,  in  support 


(x)  1  H.  li.  Gas.,  e05. 
(y)  2  PhiL,  255. 
(z)  Ib^  821. 
(a)  3  Mac  &  O.,  486. 
(h)  3  Jo.  &  L.,  224. 


(e)  1  Jo.  &  L.,  178;  affi.  on 
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of  the  jurisdiction  of  this  Court  to  reopen  the  proceedin 
in  the  Sydney  Court,  actual,  and  in  most  of  the  cases  gro 
fraud  was  alleged  and  proved.  Mere  irregularity  in  t 
conduct  of  a  suit,  such  as  that  complained  of  here  by  t 
Plaintiffs,  is  not  a  sufficient  ground  to  warrant  anotl 
Court  in  entertaining  a  suit  to  set  aside  a  former  deer 
Kennedy  v.  Casselis  (^),  lAoyd  v»  Mansell  (h),  Baker  v,  Sowter  i 
Lightbume  v.  Swift  (k).  Where  error  in  a  decree  is  co 
plained  of,  the  proper  course  is  for  the  party  complaini 
to  appeal  to  a  superior  Court — Hendenon  v.  Hendenon  \ 
and  this  Court  will  take  judicial  notice  that  an  appeal  1 
from  the  Supreme  Court  of  New  South  Wales  to  the  Pri 
Council.    Bank  o/AuUralasia  v.  Nine  (m). 

Apart  from  the  question  of  fraud,  the  Defendant  AQs^ 
is  in  the  position  of  a  purchaser  of  chattels  sold  under  i 
decree  of  a  Court  of  competent  jiurisdiction,  and  as  long 
that  decree  stands  unreversed  it  is  an  answer  to  any  s 
sequent  suit  relative  to  the  subject  matter  of  that  dea 
Bambrigge  v.  Badddey  (n),  Taylor  v.  Taylor  (o),  Partridge 
Usbome  (p).  If  the  Plaintiffs  had  any  reason  to  compl 
of  the  proceedings  in  the  suit  in  the  New  South  Wa 
Court,  their  proper  course  was  to  apply  to  that  Court,  a 
this  Court  will  not  assume  jurisdiction  in  their  iav 
Marquis  of  BreadaXbane  v.  Marquis  of  Chandos  (q).  Head 
Oodlee  (r) ;  SUmfs  Equity  Jurisprudence,  §§  899, 900 ;  S^atf 
V.  Twynam  («). 

AUeyne,  as  next  friend  to  the  infants  in  the  suit  of  Qi 
V.  Jobbins,  was  in  no  fiduciaiy  relation  to  them  which  woi 
prevent  his  purchasing  at  the  sale  under  the  decretal  ord 


(ff)  2  Swans.,  326. 
(A)  2  P.  Wms.,  73. 
If)  10  Beav.,  348. 
(Ar)  2  BaU  &  B.,  207. 
(Q  8  Hare,  100. 
(m)  16  Q.  B.,  736. 
(»)  2  PhiL,  705. 


(o)  1  Mac.  &  6.,  397. 
(p)  5  Rubs.,  195. 
(q)  2  Myl.  &  Cr.,  732. 
(r)  29  L.  J.  (N.S.),  Chy.,  6 
S.  C.  Johns.,  536. 
(«)  Jac,  418, 
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and  eyen  if  he  did  occupy  a  fiduciary  position,  there  is 
no  law  to  the  e£fect  that  a  trustee  cannot  purchase  the 
tnist  property,  but  only  that  if  he  do  so  the  onus  lies  upon 
him  of  shewing  that  it  is  a  fair  transaction.  Edwards  v. 
Meifridc  (<),  Harrison  v.  Quest  (v).  Coles  v.  Trecothick  (tc).  In 
this  case,  although  no  order  was  previously  obtained 
allowing  AUeyns  to  bid  at  the  sale,  his  purchase  was  subse- 
qnentlj  confirmed  by  the  Court,  and  this  is  equivalent  to 
a  prior  permission  having  been  obtained ;  for  the  maxim 
""  Omms  ralihibido  retrotrahUur  et  mandato  priori  a^iparatur" 
b  not  confined  to  the  case  of  principal  and  agent,  but  as 
explained  and  applied  in  the  case  of  Buron  v.  Denman  {x)  is 
sufficiently  large  to  include  the  present  case. 


1862. 


Ar^fumeni. 


Ab  to  the  jurisdiction  of  the  Supreme  Court  of  New 
South  Wales  to  make  the  order  for  sale,  a  Court  of  Equity 
has  foU  jurisdiction  to  sell  an  infant's  property  if  it  con- 
sidos  it  necessary  or  desirable  to  do  so,  Lloyd  v.  Jfmes  (y\ 
Curtis  V.  Pri4se  {z) ;  and  as  to  the  expediency  of  the  course 
adopted  by  the  Sydney  Court  in  ordering  a  sale  of  the 
station  and  stock,  the  property  of  the  infants,  that  course 
is  in  consonance  with  the  views  of  the  Judges  of  this 
Court,  three  of  whom,  in  the  case  of  Wadddl  v.  Patterson  (a), 
expressed  very  strongly  their  opinion,  that  station  property 
^^  not  a  proper  investment  upon  which  to  continue  trust 
moneys  where  infants  were  concerned.  The  circumstance 
of  the  proceedings  in  the  Sydney  Court  having  been 
carried  on  by  consent,  will  not,  as  urged  by  the  Plaintiffs, 
warrant  this  Court  in  opening  up  the  decree  of  the  Sydney 
Court  unless  fraud  be  shewn,  Bradish  v.  Gee  (b).  There  is 
nothing  in  the  evidence  to  shew  what  was  the  law  or 
practice  of  the  Supreme  Court  of  New  South  Wales  at 
the  time  these  proceedings  were  had  there — and  inasmuch 


(0  2  Hue,  60. 

(e)  6  De  G.,  M.  Sl  G.,  424. 

(«)  9  Va.,  234. 
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as  this  Court,  being  a  foreign  Court  to  that  of  New  Si 
Wales  in  the  year  1853,  cannot  take  judicial  notice  of 
law  of  New  South  Wales  at  that  period — it  must  be 
sumed,  in  the  absence  of  evidence  to  the  contrary, 
everything  was  rightly  done  by  the  Sydney  Court 


Having  regard  to  the  settlement  of  June  1845,  and 
nature  of  the  property  settled,  which  was  all  person 
the  present,  Plainti£fs  have  no  legal  or  equitable  int 
in  the  settled  property.  It  is  in  evidence  that  the  s€ 
never  parted  with  the  possession  of  the  settled  pro] 
up  to  his  death,  and  to  constitute  a  trust  of  persona 
is  absolutely  necessary  that  there  should  be  a  delive 
the  subject  matter  of  the  trust  to  the  trustees,  Edwm 
Jones  (c).  If,  therefore,  any  body  be  liable  to  the  pr< 
Plaintiffs  to  account  for  this  property,  it  is  neither  Ai 
nor  the  trustees  who  never  had  possession  of  the 
property,  but  the  personal  representative  of  William  ( 
who  continued  in  possession  up  to  his  death.  More 
the  Plaintiffs  have  no  vested  interest  under  the  settle 
of  June  1845  until  the  younger  Plaintiff  attains  31 
of  age,  and  therefore  they  have  no  present  rigl 
institute  this  suit. 

The  case  made  by  the  Plaintiffs  has  altogether  i 
upon  the  ground  of  fraud,  which  is  the  foundation  o 
Plaintiffs  case ;  and  upon  no  other  ground,  if  at  al 
they  entitled  to  relief  in  this  Court.  The  bill  must  t 
fore  be  dismissed,  with  costs. 

Mr.  Holroydy  for  the  Defeiidants,  the  trustees  of 
LamacKa  marriage  settlement. 


Mr.  J.  W.  Stephen,  (in  the  absence  of  Mr.  Abrakan 
reply. 

Cmt.  adv 
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Mb.  Justice  Chapman  (after  stating  the  facts  of  the  case, 
&s  they  appear  above) : — 

The  first  question  is,  whether  the  decree  of  the  Supreme 
Court  of  New  South  Wales,  and  the  sale,  and  all  proceed- 
ings under  that  decree,  are  conclusive  between  the  parties 
to  this  suit,  so  as  to  deprive  this  Court  of  jurisdiction. 
There  can  be  no  doubt  as  to  the  general  rule,  that  the 
judgment  of  a  Court  of  competent  jurisdiction,  whether 
at  home  or  abroad,  is  conclusive  between  the  same  parties 
in  any  subsequent  litigation  as  to  the  same  subject  matter; 
and  if  the  proceedings  be  in  rem.,  the  judgment  concludes 
even  strangers.  There  are  numerous  cases  at  law  which 
give  the  same  effect  to  decrees  in  equity.  AUason  v.  Stark  (d). 
But  there  are  many  exceptions  to  this  general  rule. 
Where  an  action  is  brought  upon  a  judgment,  or  where 
the  defendant  sets  up  a  judgment  by  plea,  it  is  open  to 
tile  party  against  whom  it  was  recovered,  to  impeach  it  on 
many  grounds ;  e.g. — ^where  the  foreign  Court  has  mistaken 
the  law  of  England,  NovelU  v.  Bosd  (e) ;  where  the  judg- 
ment offends  common  reason  and  justice,  BucJianan  v, 
Suder  (/),  in  which  it  was  held  that  no  action  would  lie  on 
a  foreign  judgment,  on  the  &ce  of  which  it  appeared  that 
the  defendant,  not  resident  within  the  jurisdiction,  had 
BOt  been  served  with  any  process,  and  had  not  come  in  to 
^fend  the  action,  although  the  judgment  may  have  been 
obtained  in  accordance  with  the  practice  of  the  foreign 
Court ;  a  fortiori,  where  there  is  fraud,  actual  or  constnic- 
tiTe,  the  judgment  will  not  be  permitted  to  stand  in  the 
way  of  the  Court  doing  justice  between  the  parties,  but 
tiiey  will  allow  it  to  be  impeached  by  extripsic  evidence. 
Mr.  Smith,  in  his  note  to  the  Ditchess  of  Kingston* s  case,  gives 
*very  strong  reason  for  this.  "  In  this  country,"  he  says, 
"  a  party  may,  as  we  know,  obtain  a  judgment  against 
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another  behind  his  back,  if  he  will  abuse  the  fonm 
the  superior  Courts,  and  deceive  the  officers  *  *  « 
but  *  *  the  Defendant  would  have  a  speedy  remedy 
applying  to  have  it  set  aside.  Where  it  is  the  judgm 
of  a  foreign  court,  he  may  have  no  such  means  of  redre 
In  England,  certainly,  the  foreign  judgment  could  nol 
set  aside,  and  hence  the  necessity  for  permitting  it  V 
impeached  or  disregarded.  In  Ferguson  v.  Mohan  {^ 
judgment  had  been  obtained,  as  in  Buchmum  v.  Rtt 
without  any  process  against  the  Defendant.  This 
pleaded,  and  the  plea  was  held  good  on  demu] 
Numerous  other  cases  might  be  cited  to  show  that  wl 
there  is  any  substantial  defect  in  the  proceedings — ^d 
mere  technical  irregularity  which  would  be  cured  by 
next  step,  but  such  as  would  put  the  opposite  party 
disadvantage — the  Court  will  permit  the  judgmen 
decree  to  be  impeached  by  the  pleadings,  and  the  d< 
to  be  shown  by  extrinsic  evidence.  Price  t?.  Dewkwrgt  si 
that  equity  adopts  the  same  rule.  There  the  defect 
that  the  parties  interested  were  members  of  the  foi 
Court,  and  the  judgment,  or  decree,  was  disregarded 
the  Court  of  Chancery,  although,  as  in  Buchanmi  r.  jB* 
the  practice  may  have  been  sanctioned  by  the  lex  fori, 
giving  judgment  in  Pnce  v,  Dewhurst,  the  Vice-Chanc 
said,  ''  I  observe  that  Lord  Brougham  is  made  to  sa 
the  report  of  Hotdditch  v.  Lord  Donegal,  that  he  did 
approve  of  the  decision  in  Martin  v,  NicoUs  (where  a 
for  discovery  to  aid  a  defendant  in  an  action  on  a  foi 
judgment  was  held  to  be  demurrable,  and  a  commii 
to  examine  witnesses  abroad  for  the  same  purpose 
refused),  and  that  he  thought  that  any  foreign  judg 
was  examinable.  I  shall  not  enter  into  that  ques 
but  this,  I  apprehend,  I  am  at  liberty  to  do,  U 
whether  a  judgment  obtained  abroad  has  been  fin 
lently  obtained   or  not ;   and   I  apprehend   that  ii 

(S)  11  A.  &  E.,  179. 
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Court  find  that  certain  proceedings  abroad  have  been         1862. 
fividnlent,  then  it  is  at  liberty  to  deal  with  the  parties 
it  finds  before  it,  and  the  subject  it  has  to  administer, 
in  just  the  same   manner  as   if  the  foreign  judgment 
had  never  existed."     Lord  Brougham,  in  delivering  his     •'«<^5'»«^« 
opinion  in  the  House  of  Lords,  in  the  case  of  the  Earl  of 
Bmkn  v.  B^echer,  has  very  clearly  pointed  out  the  dis- 
tinction between  reversing  or  correcting  the  decree  of 
inother  Court  of  competent  and  co-ordinate  jurisdiction, 
and  simply  disregarding  it  in  some  subsequent  litigation, 
and  dealing  with  the  subject  matter  of  the  suit  as  if  the 
decree  did  not  exist.    He  says :  "  It  is  said  that  the  whole 
of  these  proceedings  spring  from  a  decree  of  the  Court 
of  Exchequer    in   Ireland,   and  that  that    decree,    pro- 
nounced by  a  Court  of  competent  jurisdiction,  cannot 
BOW  be  questioned  in  a  Court  of  co-ordinate  jurisdiction, 
l«t,  if  brought   into  dispute  at  all,   should  be  brought 
into  dispute  in   the  Court  where  it  was  originally  pro- 
noonced.    I  agree  generally  to  the  proposition;  but  I 
Bust  add  to  it  this  one  qualification,  that  you  may  at 
ill  times,  in  a  court  of  competent  jurisdiction— competent 
>8  to  the  subject  matter  of  the  suit  itself— where  you 
appear  as  an  actor,  object  to  a  decree  made  in  another 
court,  upon  which  decree  your  adversary  relies ;  and  you 
ntj,  either  as  actor  or  defender,  object  to  the  validity  of 
^  decree,  provided  it  was  pronounced  through  fraud, 
contrivance,  or  covin  of  any  description ;  or  not  in  a  real 
>uit;  or  if  pronounced  in  a  real  suit,   between  parties 
Act  in  contest  with  each  other.     That  it  is  undeniably 
frne  that  the  Court  of  Chancery  has  no  right  to  review 
t  decree  of  the  Exchequer — ^that  nothing  but  a  Court  of 
^peal  can  g^ve   relief  if  such  decree  is  erroneous — is 
dcajr,  and  indeed  nothing  can  be  more  true  than  such  a 
proposition;  but  it  is  equally  true  that  if  the  decree  has 
been  obtained  by  fraud  it  shall  avail  nothing,  for  or 
*gunst  the  parties  affected  by  it,  in  the  prosecution  of  a 
daim,  or  in  the  defence  of  a  right.     These  two  propositions 
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are  undeniably  true.  They  are  recognised  in  prac 
they  are  independent  of  each  other;  and  they  stand 
together." 

Guided  by  these  principles,  I  cannot  doubt  that 
Court  has  jurisdiction  to  deal  with  the  parties  to 
suit,  as  well  as  the  subject  matter  thereof,  notwithstai 
the  decree  of  the  Supreme  Court  of  New  South  ^ 
The  Defendant  is  charged  with  having  instituted  the 
for  the  purpose  of  acquiring  the  property  of  the  i 
Plaintiffs,  under  color  of  a  decree  for  the  sale  th< 
the  proceedings  having  been  conducted  throughoi 
himself  or  his  solicitor.  He  is  further  charged 
having  purchased  the  property,  without  the  leave  o 
Court,  while  he  continued  to  act  as  the  next  friend  o 
Plaintiffs.  These  are  sufficient  to  let  in  the  jurisdicti 
this  Court,  without  reference  to  the  other  charges  of  fi 
fraud.  Buchanan  v.  Bucker  at  law,  and  Frice  v.  Dewkn 
equity,  show  that  constructive  fraud  is  enough.  Aga 
is  alleged  that  the  suit  was  not  contested,  as  the  tn 
were  as  anxious  to  escape  from,  and  be  discharged  o 
trusts,  as  the  Defendant  AUeyne  was  to  acquire  the  pro] 
Moreover,  the  present  litigation,  although  between  the 
persons,  is  not  between  the  same  parties.  Their  reli 
towards  each  other  are  changed.  The  former  suit  iw 
the  present  Plaintiffs,  by  AUeyne,  their  next  friend,  a^ 
the  trustees  ;  whilst  in  this  the  infant  Plaintiffs  seek 
against  that  next  friend,  on  the  ground  of  fraud. 

I  now  proceed  to  the  merits  ;  and  first,  as  to  that  p 
the  case  raised  by  the  fourteenth  paragraph  of  the 
which  I  consider  the  most  important  in  princip 
affecting  the  protection  afforded  to  infant  Plaintif 
mean  the  purchase  of  the  infants*  property  by  their 
friend  in  the  suit.  I  feel  it  incumbent  on  me  to  si 
this  part  of  the  case  to  the  most  careful  investigi 
inasmuch  as  no  case  precisely  in  point  was  cited  on  I 
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either  of  the  Plaintiffs  or  of  the  Defendant ;  and  I  believe 
none  such  exists.    Cory  v.  Cory  is  perhaps  the  nearest.     In 
that  case  there  was  a  decree  for  the  sale  of  certain  lease- 
holds of  a  minor,  partly  for  lives  and  partly  for  years. 
The  receiver  to  the  estate,  who  appeared  in  the  cause  as 
guardian  to  the  minor,  purchased  a  lease  for  lives  for 
himself.   The  sale  (although  for  full  value)  was  decreed  to 
be  fraudulent  and  void.    Now,  the  guardian  of  an  infant 
Defendant  is  analogous  to  the  next  friend  of  an  infant 
Haintiff.    In  principle   there  is  no   difference   in  their 
duties,  or  relation  to  the  infants  whom  they  respectively 
represent    In  name  they  differ,  in  substance  they  are 
amiJar.   Their  respective  functions  are  purely  and  empha- 
tically j&dnciary,  like  those  of  other  guardians,  except  that 
their  trust  may  have  an  earlier  termination.     It  has  been 
decided  that  a  next  friend  cannot  be  appointed  a  receiver, 
«nd  the  reason  given  by  Sir  Thomca  Plumer,  in  Stone  v. 
ViAart,  is  important : — He  says — "  I  cannot  accede  to  this 
"motion  [to  appoint  the  next  friend  receiver],  although  it 
"is  consented  to.     It  is  the  duty  of  the  next  friend  of 
"  these  infants  to  watch  the  accounts  and  conduct  of  the 
"  receiver,  and  to  be  a  control  over  him.    The  two  charac- 
"  ters  cannot  be  united — they  are  incompatible."     Again, 
t  person  will  not  be  appointed  next  friend  if  he  have  any 
interest  adverse  to  that  of  the  infants,  and  if  he  afterwards 
•cquire  such  adverse  interest,  or  be  found  to  have  possessed 
it»  he  will  be  removed — Peyton  v.  Bond  (h) ;  and  although  in 
^ily  suits  one  and  the  same  solicitor  may  act  for  all 
I^es,  it  is  not  so  where  one  party  is  an  infant;  and 
the  same  rules  apply  to  the  guardians  of  infant  Defendants. 
t^ord  r.  LUOe  (j). 

In  the  case  of  adult  cesttds  gvs  trustevU,  there  is  no  doubt 
^  Courts  of  Equity  will  sanction  dealings  between  them- 
ielTes  and  their  trustees  in  certain  cases,  but  not  so  in  the 


(i)  1  Km.,  390. 


{j)  5  Ir.  Eq.  Reps.,  343. 
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case  of  infants  where  the  interest  of  the  guardiao,  u 
Mend,  or  trustee  is  clearly  in  conflict  with  his  duty. 

It  is  impossible  to  examine  the  history  of  this  sale  with 
being  strongly  impressed  with  the  conflict  which  exij 
between  the  present  Defendant's  duty  and  his  inter 
He  had  the  conduct  of  the  suit;  he  gave  instructioiif 
to  the  preparation  of  the  advertisement.  As  next  fri< 
it  was  his  duty  to  obtain  the  highest  price ;  pursuing 
own  interest  as  buyer,  his  aim  would  naturally  be  to 
the  property  at  as  low  a  price  as  possible.  Had  he,  as  i 
friend,  conducted  the  sale  to  a  stranger,  it  would  have  I 
his  duty  to  control  and  watch  over  the  delivery — if  nc 
the  extent  of  making  the  deUvery  himself,  at  least  to  se( 
that  the  person  who  did  deliver  did  his  duty.  Even  if 
trustees  had  acted,  the  present  Defendant  as  next  friend 
protector  of  the  infants'  rights,  ought  to  have  satis 
himself  that  every  available  beast  was  mustered,  delive 
charged,  and  paid  for ;  whilst,  as  buyer,  it  was  his  inte 
that  he  should  be  charged  with  as  small  a  numbei 
possible.  I  say,  therefore,  in  the  language  of  Sir  Thi 
Pltmer,  "the  two  characters  cannot  be  united,  1 
"  are  incompatible ; "  and  the  questions  of  adequacy 
inadequacy  of  price,  of  accuracy  or  inaccuracy  of  deliv 
are  of  comparatively  Uttle  importance.  Assuming  for 
present  that  full  value  was  given,  that  all  were  delivi 
which  could  be  delivered,  that  there  was  no  actual  fri 
that  the  Defendant  throughout  forgot  his  interest  in 
duty,  the  sale,  on  the  principle  of  the  decision  in  Car 
Cary,  was  constructively  fraudulent  and  void. 


The  law  of  England — the  law  of  all  civilized  countrie 
is  especially  sensitive  in  the  case  of  infants'  interests, 
will  not  be  permitted  that  a  person  occupying  a  fiduc 
relation  of  any  nature  whatsoever  towards  an  infant,  s 
place  himself,  or  be  placed,  in  a  position  in  which 
interest  can  possibly  conflict  with  his  duty.   The  Defend 
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in  his  answer,  relies  on  the  circumstance  that  ''  the  &ct  of 
**  the  purchase  haying  heen  made  by  a  party  having  the 
"  conduct  of  the  suit  was  brought  to  the  notice  of  the 
"Master,  who  stated  that,  in  consequence  of  the  high 
"  price  given,  no  question  could  be  raised ; "  and  this  is 
snpported  by  the  evidence  of  Mr.  Stafford,  who  swears  as 
foDow:— "On  the  17th  December  I  called  at  the  Master's 
"  office,  and  he  said  that  in  consequence  of  the  high  price 
"  there  would  be  no  objections  to  Mr.  AUeyns  being  the 
"  puiehaser."  The  Master  could  not  then  have  anticipated 
^  the  1,800  apparently  sold,  would  be  reduced  to  1,300 
on  deliveiy.  Moreover,  it  was  not  a  solemn  decision  of  the 
Master  on  a  question  submitted  to  him,  but  a  mere  loose 
eonTersation,  probably,  on  some  suspicion  and  alarm  in  the 
oiiod  of  Mr.  Su^ord,  that  his  client  had  taken  a  false  step, 
h  is,  however,  contended  that,  as  the  Master  reported 
that  Mr.  AUeyne  was  the  purchaser,  and  as  the  Gourt  must 
have  been  aware  that  he  was  next  firiend,  the  confirmation 
of  the  report  was  equivalent  to  previous  leave.  This 
vill  not  bear  examination.  The  confirmation  of  a  report 
excepted  to,  though  not  absolutely  of  course,  neither 
fanands  nor  receives  any  examination  by  the  Court.  Who 
there  to  except  to  it  respecting  any  matter  prejudicial 
the  interests  of  the  infants  ?  The  proper — the  only 
to  except  on  their  behalf  was  the  next  firiend. 
^^  we  come  upon  another  conflict  between  duty  and 
^teiest.  As  next  friend  it  was  the  Defendant's  duty  to 
Koeptr— as  buyer  it  was  his  interest  not  to  except  Again, 
say  <*  the  Defendant's  two  characters  cannot  be  united ; 
they  are  incompatible." 

I  think  there  can  be  no  doubt  that,  on  the  supposition 
1,800  head  of  cattle  were  on  the  station,  the  price  was 
highest  market  price  at  the  time.  It  was  higher  than 
one  had  anticipated.  The  sale  itself  appears  to  have 
\  fiurly  conducted;  there  was  a  good  attendance  of 
B}  its,  and  the  biddings  were  animated.  We  have  evidence 
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of  the  mode  of  selling  in  Sydney  in  1863.  Stations  ^ 
g^ven  in,  so  that  the  value  was  included  in  the  price  ] 
for  the  cattle.  The  buyer  purchased  the  number  put 
"  more  or  less,"  and  if  fewer  were  delivered,  he  was  alio 
a  deduction  at  the  price  he  had  bid.  In  more  recent  tii 
I  believe  it  has  been  usual  to  stipulate  the  price  of 
allowance,  which  seems  a  fairer  rule ;  but  we  are  dea 
with  the  practice  at  the  time.  Now,  the  value  of  the  sta 
.without  cattle  was  something  considerable.  It  was,  in 
sold  within  twelve  months  for  £3,000 ;  and  had  it  1 
denuded  of  cattle  at  the  time  would  probably  have  prodi 
as  much.  Assuming  this  sum  as  the  value,  for  the  pur 
of  illustration,  the  1,800th  part  thereof  is  £1  13«.  id, 
head,  leaving  £4  Is.  Sd.  as  the  value  of  the  cattle  at 
then  market  price,  tested  by  a  fair  sale.  Now,  if 
number  had  been  ascertained  to  be  1,200,  and  had  1 
put  up  at  that,  JSS  10s.  should  have  been  added  to 
price  of  each  beast  for  the  value  of  the  station,  and 
biddings  ought  to  have  reached  £6  17«.  8d.  I  do 
suppose  that  any  such  very  exact  calculation  would 
gone  on  in  the  saleroom,  but  there  is  every  probal 
that  the  biddings  per  head  would  have  gone  higher 
1,200  been  stated  as  the  nimiber.  We  may  submit  th 
the  test  of  something  like  the  reducHo  ad  absurdwn, 
station  be  worth  £3,000,  with  only  300  head  of  ex 
worth,  say,  £4  each,  then  the  300th  part  of  £3,000  sh 
be  added  to  the  price  of  the  cattle,  and  they  ought  to 
for  £14  each.  Mr.  Mort  admits  that  this  is  gene 
the  case,  but  he  does  not  think  it  would  have  made 
difference  in  this  particular  case.  Mr.  Hervey  also  tl 
it  would  have  made  no  difference ;  but  they  seem  to 
been  impressed  with  the  fact,  which  I  do  not  doubt, 
the  price  was  much  higher  than  the  previous  market  j 
and  much  higher  than  they  expected — so  high,  iii< 
that  no  circumstance  could  have  raised  it  higher.  Ts 
Mr.  Mart's  admission,  that  where  there  are  comparat 
few  cattle  sold  with  a  valuable  station,  the  price  per 
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will  generally  be  higher — ^which  is  self-evident — ^we  see 
another  instance  of  the  conflict  between  interest  and 
duty,  where  the  same  person  is  next  friend  and  buyer. 
1!  Mr.  AJkyns  had  been  selling  his  own  station,  under 
what  I  may  call  the  Sydney  rule  of  1853,  it  would 
hhve  been  his  interest  to  ascertain  the  number  of  cattle, 
and  to  take  care  that  the  number  put  up  should  be  as 
little  as  possible  in  excess  of  the  actual  number  capable 
of  being  delivered — as  buyer,  or  intending  buyer,  his 
interest  was  that  the  number  put  up  should  be  large 
in  proportion  to  the  number  actually  on  the  run,  as  it 
would  tend  to  keep  down  the  biddings,  and  secure  a  large 
deduction. 
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It  is  no  answer  to  say  that  in  all  things  Mr.  AUeyne 
aeted  with  bonajides — ^that  he  postponed  his  interest  to  his 
duty— -that  the  price  was  the  highest  the  market  would 
have  afforded  tmder  any  possible  circumstances.  It  is  the 
possible  conflict  of  interest  and  duty  which  equity  will 
not  permit.  It  will  not  permit  the  door  to  be  opened  to 
weh  conflict.  In  the  suit  in  New  South  Wales,  the 
present  Defendant  was  the  only  protector  on  whom  the 
infiints,  and  I  may  add,  the  Court,  could  rely.  The 
tmstees  for  the  infants  were,  in  that  suit,  placed  in  the 
position  of  adverse  parties.  It  was  their  conduct  which 
was  impugned.  Mr.  AUeyne's  position,  moreover,  was 
diosen  by  himself.  If  one  of  the  trustees  had  attempted 
to  purchase,  his  bidding  would  have  been  much  less  fatal 
to  the  interests  of  the  infants  than  that  of  the  Defendant, 
because  they  would  still  have  had  the  protection  of  their 
Beit  friend.  Of  all  the  persons  occupying  a  fiduciary 
position,  who  are  not  generally  permitted  to  become  pur- 
chasers, at  least  without  leAve,  there  is  none  to  my  mind, 
who  ought  to  be  so  rigidly  excluded  as  the  next  friend  or 
goardian  ad  Utem,  and  against  whose  dealings  the  objec- 
^ons  seem  to  me  to  be  so  insuperable.  Take  away  the 
next  friend  from  the  Sydney  suit,  and  who  was  to  protect 
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the  interests  of  the  infants?  Permit  him  to  be  a  bu] 
and  you  do  much  worse  than  take  him  away — ^you  clo 
him  with  an  interest  hostile  to  the  infmts,  and  leave  1 
with  power  to  do  mischief. 

It  would  be  tedious  to  trace  out  the  numerous  li 
circumstances  which  pervade  this  case,  and  illustrate 
false  position  in  which  the  Defendant  placed  hims 
One  only  will  I  mention.  The  conditions  of  sale 
printed,  and  they  appear  to  be  the  common  form  used 
Mr.  Mceri^  and  we  may  presume  that  they  were  framed 
the  protection  of  vendors,  by  whom  Mr.  Mcrt  was  < 
stantly  employed.  One  condition  is  as  follows  : — ^**  T 
"  no  person  shall  retract  his  or  her  bidding ;  and  the  van 
"  shall  be  at  liberty  to  bid  once  for  each  lot."  This  is  a  i 
reasonable  condition  to  enable  the  vendor  to  protect  him 
against  a  sale  greatly  under  value.  It  is  a  condition  bj 
means  unusual  in  the  case  of  auction  sales  in  England 
well  as  in  the  colonies.  Now,  the  latter  portion  of  1 
condition  as  to  the  vendor's  single  bid,  was  struck  c 
and  thus,  whatever  protection  it  was  calculated  to  aff< 
whether  much  or  little,  was  lost  to  the  infjEuits.  As 
striking  out  of  this  protective  clause  is  unexplained,  i 
to  be  presumed  that  it  was  because  it  was  inconsistent  v 
the  intention  of  AUeyne  to  bid;  and  this  is  a  furt 
advantage  which  the  infiants  lost  by  the  anomalous  posit 
of  the  Defendant. 

If  we  look  to  the  circimistances  attending  the  mu 
and  delivery,  we  see  the  same  conflict  of  interest  and  di 
If  the  sale  had  been  to  a  stranger,  to  whom  was  the  Cc 
entitled  to  look  to  watch  over  the  delivery,  for  the  pro 
tion  of  the  infants  ?  Not  to  the  trustees,  for  although  t 
may  have  acted  *'  to  some  extent,"  as  admitted  by 
answer,  they  were  not  intimately  acquainted  with 
station  or  with  the  cattle.  AUeyne  s  affidavit  and  evide 
were  in  Court,  to  the  effect  that  he  had  had  the  mam 
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ment  of  the  property  since  his  marriage,  and  had  heen  in 
possession  of  the  same.  Cheetman  had  been  there  for  four 
years  as  stockman,  acquainted  with  the  station,  the  camping 
places,  and  the  brands  of  the  cattle.  No  one  could  so 
effeetnally  deliver  the  cattle  as  AUeyne^  with  the  aid  of 
Cheemum,  But  having  become  buyer  and  receiver,  he  could 
not  deliver  also ;  and  thus  it  became  necessary  to  resort  to 
the  clumsy  contrivance  of  employing  a  stranger.  HingsUm 
admits  that  he  never  was  employed  before  to  deliver  cattle 
on  a  station  with  which  he  was  wholly  unacquainted.  He 
sajs  he  did  his  best.  Others  who  assisted  say  they  did 
their  best ;  but  it  would  be  an  outrage  upon  common  sense 
U>  suppose  that  their  best  was  anything  like  an  adequate 
sabstitttte  for  AUeyne**  moderate  knowledge — to  put  it  only 
at  his  own  estimate — and  ClieernnarCs  accurate  knowledge, 
the  result  of  long  experience.  HingsUm  swears  that  he 
took  possession  from  AUsyne  and  Chsesman — ^that  he  took 
possession  as  the  cattle  were  gathered,  and  that  AUegns 
gave  him  the  brands,  and  he  thinks  Mart  did  so  too.  What 
is  this  but  receiving  from  AUeyne  to  deliver  to  AUeym  ? 
What  is  it  but  the  Defendant  delivering  to  himself,  with 
BmgtUm  as  a  mere  conduil^ipe?  Cheetman,  the  only 
poson  who  had  local  knowledge,  who  had  been  there  long 
enough  almost  to  know  every  beast  by  sight,  was  sent 
away  after  the  first  day's  muster.  From  the  conversation 
hetween  Mr.  Stafford  and  the  Master,  on  the  17th  December, 
H  seems  probable  that  there  were  some  misgivings  as  to  the 
propriety  of  the  step  which  the  Defendant  had  taken. 
This  ought  to  have  warned  AUeyne  that  he  stood  on 
VBsound  ground,  and  that  the  sending  away  of  Cheesman 
Wis  a  step  calculated  to  excite  grave  suspicion  as  to  the 
genuineness  of  the  delivery.  The  whole  proceeding  illus- 
trates the  utter  incompatibility  of  the  two  characters  which 
the  Defendant  had  assumed. 

If  the  Defendant  had  applied  to  the  Court  for  leave  to 
lad  and  purchase,  I  feel  convinced  that  it  would  not  have 
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been  granted.  It  was  contended  by  the  counsel  for 
Plaintiffs  that  he  could  only  have  been  allowed  to  pure] 
by  divesting  himself  of  the  character  of  next  friend, 
having  another  appointed.  I  very  much  doubt  whe 
the  Court  would  have  allowed  him  to  purchase  even 
such  terms.  His  affidavit  and  evidence  before  the  Mai 
and  the  fact  that  he  was  the  husband  of  the  mother 
natural  guardian  of  the  infants,  clothed  him  wii 
fiduciary  character  such  as  to  prevent  his  being  permi 
to  purchase.  In  his  evidence  before  this  Court, 
endeavours  to  explain  away  his  former  admission 
"  management "  and  "  possession  ; "  but  I  think  witl 
success.  In  WilUam  Guise's  time,  he  may  have  bee 
mere  agent — or,  to  put  it  at  the  lowest,  a  paid  servi 
but  after  William  Guise's  death,  he  was  certainly  sometl 
more.  He  does  not  appear  to  have  received  any 
instructions  from  the  trustees,  except  on  one  occas 
Of  express  permission  there  is  no  evidence,  and  he  s€ 
to  have  remained  in  possession,  and  to  have  exerc 
some  control — paying  wages,  and  supplying  ratior 
rather  by  the  tacit  and  lazy  acquiescence  of  the  trus1 
than  by  any  express  permission.  I  see  no  reason  to  di 
that  what  he  describes  himself  as  having  done,  had  s 
effect  in  keeping  the  property  from  utter  destruction. 


Mr.  Bunny  suggested  that  "  his  learned  friends  had 
"  shewn  what  was  the  law  of  New  South  Wales  in  1 
"  and  that  the  Court  must  presume  that  what  was  < 
"  was  done  rightly."  But  it  is  for  the  party  relying 
the  foreign  law  to  prove  it  by  reference  to  acknowle< 
authorities,  or  by  expert  witnesses.  In  WakefidiTs  i 
the  evidence  of  Miss  Turner  was  sought  to  be.excluded 
the  ground  that  she  was  the  Defendant's  lawful  wife ; 
an  eminent  Scotch  advocate  was  called  for  the  defenc 
prove  the  Scotch  marriage.     In  Smith  v,  Gould  {k),  it 


(k)  4  Moor«,  P.  C.  C,  21. 
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expressly  held  that,  if  reliance  be  placed  upon  a  difference         1862. 
between  the  law  of  England  and  that  of  a  foreign  state 
(New  York),  the  party  relying  upon  the  difference  is  bound 

hj  witnesses  or  authorities  to  prove  such  fact.      In  all         

these  colonies,  and  in  all  the  states  of  America  founded  ^ 

bj  England,  the  principles  of  equity  are  the  same. 
Diierences  in  practice  and  procedure  are  no  doubt 
continually  growing  up,  but  without  affecting  the  prin- 
ciples. In  the  American  Courts,  the  decisions  of  the 
English  Courts  are  cited  as  profusely  as  the  reports  of 
tbeir  own  Courts,  and  their  decisions  are  often  cited  in 
onis. 

As  to  the  charge  that,  in  June  1853,  the  Defendant 
conceived  the  design  of  purchasing  the  property  of  the 
in&nts,  and  instituted  the  proceedings  for  that  purpose,  I 
do  not  think  the  evidence  conclusive.  There  was  sufficient 
reason  in  the  neglect  of  duty  by  the  trustees  to  commence 

tbe  snit,  and  it  was  not  until  after  the  suit  had  made  j 

,  some  progress — namely,  in   September — that  we  have  ' 

evidence  of  that  design.  I  think  there  can  be  no  doubt 
tbat  his  desire  to  possess  Uroly  and  the  cattle  of  the 
infimts  was  the  motive  which  induced  him  to  move  for 
the  Master's  report  of  10th  October.  The  expediency  of 
*  sale  was,  however,  part  of  the  original  reference  to  the 
ll&ster.  But  on  examining  the  whole  of  the  evidence,  I 
ttonot  conclude  that  the  Master  was  deceived,  and  there 
teems  to  have  been  enough  in  the  evidence  of  other 

witnesses  to  justify  him  in  making  that  report.     Nor  do  I  | 

think  the  evidence  bears  out  the  charge  of  collusion  with  i 

UMioU,     LmtoU*8  conduct  throughout  was  characterized  I 

^  culpable  negligence  of  the  interests  of  the  cestuis  que 
•wten/.  But  there  is  nothing  to  show  that  he  was  privy 
*)  the  Defendant  AUeyne's  intention  to  acquire  the  pro- 
1^.  Liniott  left  AUeyne  as  next  friend,  master  of  the 
ntnation,  and  the  fatal  blot  in  the  transaction  appears  to 
106  to  have  been  his  entering  into  the  purchase  at  all. 
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With  regard  to  the  circumstances  of  the  delivei 
think  there  was  at  least  wilful  default.  None  were  coo 
as  the  cattle  of  the  children,  except  those  which 
hranded  as  Uroly  cattle.  The  permission  to  the  D 
dant  to  run  cattle  there  was  originally  limited  to  : 
stock.  No  part  of  the  increase,  therefore,  could  beloi 
him.  Unbranded  cattle  would  belong  to  the  infants ; 
it  cannot  be  presumed  that  there  were  no  unbnu 
cattle  on  the  run.  It  was,  and  still  is,  incumbent  oi 
Defendant  to  prove  what  male  cattle  he  had  on  the 
under  WiUiam  Ovists  permission  and  the  alleged  acq 
cence  of  the  trustees  ;  and  the  infant  Plaintiffs  are  ent 
to  have  the  benefit  of  any  confusion.  Several-  witni 
swear  that  they  made  every  effort  to  get  the  cattle  in, 
they  believe  that  all  were  got  in  ;  but,  giving  them  c 
for  what  they  state,  it  is  not  shewn,  and  not  to  be 
sumed,  that  every  beast  to  which  the  infants  were  ent 
had  been  branded,  whereas  it  is  shewn  that  the  brai 
cattle  only  were  taken  into  account. 


One  objection  of  Mr.  Bunn}fs  remains  to  be  notic 
namely,  that  there  was  never  any  delivery  to  the  trus 
It  is  too  late  to  raise  that  objection.  The  trustees, 
admitted  by  the  answer,  acted  "  to  some  extent." 
Defendant  swears  that  Johhins  authorized  the  sale  of 
lot  of  cattle,  and  that  both  the  trustees  permitted  hii 
remain  in  possession.  It  does  not,  therefore,  lie  in 
mouth  of  the  Defendant  now  to  say  the  original  tmst 
never  completed  by  delivery,  nor  was  it  inciunbent  oi 
Plaintiffs  to  prove  such  delivery. 


I  have  now  given  to  this  very  painful  case  the  i 
careful  consideration  in  my  power.  I  have  felt  throug 
the  great  responsibility  cast  upon  me,  in  consequent 
the  sale  having  been  effected  under  a  decree  of  a  Cou 
co-ordinate  jurisdiction.  I  have  not  neglected  to  exai 
every  part  of  the  evidence,  oral  and  documentary. 
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perfonning  this  duty — and  it  has  been  one  of  no  trifling 
khour — I  fully  appreciate  and  acknowledge  the  great 
assistance  I  have  derived  from  the  very  able  arguments  of 
the  learned  counsel — arguments  which  extended  over  the 
DnoBual  period  of  eight  days.  The  decree  will  be  in  the 
first  alternative  prayed  by  the  bill,  declaring  the  sale 
of  the  14th  December  1863,  fraudulent  and  void ;  and 
directing  that  the  Defendant  AUeyne  do  account  for  aU 
moneys  which  have  been  received,  or  which,  without  his 
wilful  default,  might  have  been  received,  for  the  sale  of 
the  station  and  cattle  since  the  sale  of  December  185S. 

Mr.  /.  W.  Stephen,  for  the  Plaintiffs,  applied  that  the 
Meonnts  in  the  Master's  office  might  be  directed  to  be 
taken  with  annual  rests,  this  being  a  case  in  which  it  would 
be  competent  to  the  Court  to  give  compound  interest. 
Also,  that  the  Plaintiffs'  costs,  up  to  the  hearing,  might  be 
ordered  to  be  paid, — subsequent  costs  being  reserved. 

Mr.  Bunnf/,  contra. — This  is  not  a  mortgage  suit,  and 
no  rests  ought  to  be  directed  at  present.  This  is  a  sale 
(^  chattels,  which  sounds  in  money  alone.  There  are  no 
timiial  receipts  here,  and  rests  apply  only  where  there  are 
periodical  payments. 

Mr.  JnsncB  Chapman. — Understanding  distinctly  that 
I  pronounce  no  opinion  at  present,  whether,  compound 
i&terest  ought  to  be  allowed,  I  have  no  objection  to 
&<eet  the  Master  to  take  the  account  with  annual  rests, 
vithout  prejudice  to  the  question  of  whether  compound 
interest  will  ultimately  be  allowed.  I  will  order  the  costs 
^  the  Defendants,  the  trustees  of  Mrs.  Lamach*8  marriage 
•etdement,  to  be  paid  by  the  Plaintiffs,  who  will  have 
ft€  I  over  against  the  Defendant  AUeyne.  The  Plaintiffs' 
«w  8  up  to  the  decree  I  will  also  order  to  be  paid  by  the 
Ife  indant  AUetpie.  Further  directions  and  subsequent 
«•  ^  will  be  reserved. 
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December  4. 

A  Defendant 
in  costody, 
under  an 
attachment 
for  non-pay- 
ment of  coats, 
voluntarily 
seqaestrated 
his  estate, 
under  6  Vic., 
No.  17,  sec.  3. 
On  motion  for 
his  discharge 
from  custody. 

Held,  that 
the  attach- 
ment was  a 
"  process 
against  the 
person," 
within  the 
meaning  of 
the  5  Vic., 
No.  17,  sec.  30, 
and  that  the 
Defendant 
must  he 
discharged. 


LAING  V.  CAMPBELL. 


T. 


i^^' 


^'i:;- 


HE  Defendant  in  this  cause  was  in  custody  undei 
attachment  for  non-payment  of  costs,  payment  of  wj 
was  ordered  by  the  decree.     Subsequently  to  his  ai 
he  voluntarily  sequestrated  his  estate,  under  the  5 
No.  17,  sec  3. 

Mr.  Fellows,  for  the  Defendant,  now  moved  that  he  m 
be  discharged  from  custody.  By  6  Vic.,  No.  9,  sec 
decrees  in  Equity  are  to  have  the  effect  of  judgment 
Law,  and  therefore  the  claim  for  costs  under  this  deer 
a  debt  or  demand  provable  under  the  Insolvent  Act,  wi 
the  ddnd  section,  and  the  Defendant  is  entitled  to 
discharge  under  that  section.  The  order  for  taxa 
made  in  this  cause  is  also  equivalent  to  a  judgment, 
the  solicitor  could,  under  that  order,  prove  under 
Insolvent  Act.  Griffiths  v.  Hughes  (t).  This  attachme: 
a  "  process  against  the  person  of  the  insolvent,"  whicl 
5  Vic.,  No.  17,  sec.  30,  is  directed  to  be  stayed. 

Mr.  Holroyd,  contr^. — The  Defendant  ought  not  t 
discharged,  at  all  events,  until  he  has  obtained  his  ce 
cate.  The  seizure  of  the  Defendant  under  an  attachi 
by  this  Court  has  not  the  same  effect  as  an  executio 
law  would  have  had,  and  does  not  amount  to  a  relea 
the  debt.  Roberts  v.  BaU  [m).  The  process  which  woul 
stayed  by  the  6  Vic.,  No.  9,  sec.  30,  would  be  tjie  exect 
at  law  founded  upon  the  enactment  giving  decrees 
effect  of  judgments ;  but  not  an  attachment  issued  i 
the  decree,  as  a  decree  and  not  as  a  judgment. 


ii    : 


Mr.  Fellows,  in  reply,  cited  Thomas  v.  Hudson  (n). 
(0  16  M.  &  W.,  809.      (»)  1  Jut.  (N.S.),  585.      (»)  14  ML  &  W. 
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Mb.  JrancB  Chapman  : —  1862. 


I  think  that  the  Defendant  must  be  discharged.    The 
effect  of  the  4drd  section  of  the  5  Vic^  No.  9,  is  to  place 
an  order  of  the  Supreme  Court,  sitting  in  its  Equity  juris-        ««^^"»«w* 
diction,  on  the  footing  of  a  judgment.     Mr.  Holroyd  seems 
to  admit  that  if  the  Plaintiff  had  proceeded  by  execution 
instead  of  by  attachment  the  prisoner  might  be  discharged ; 
but  contends  that,  having  proceeded  by  attachment,  the 
Defendant  is  not  entitled  to  the  same  relief.      Such  a 
distinction  would  be  an  anomaly  much  to  be  lamented. 
The  question  is,  whether  the  attachment  is  a  process 
vithin  the  meaning  of  the  dOth  section ;  and  I  think  there 
can  be  no  doubt  about  it.     The  only  question  is,  whether 
Boberts  v.  Ball  puts  upon  the  corresponding  section  of  the 
English  Act  an  interpretation  at  variance  with  that ;  and 
I  think  it  does  not.     I  think  that  case  merely  decides  that 
there  is  a  distinction  between  an  order  converted  by  the 
Statute  into  a  decree,  and  an  execution  under  a  judgment, 
in  so  far  that  an  attachment  has  not  the  effect  of  extin- 
guishing any  other  security,  which  an  execution  against 
the  person  on  a  judgment  would  have.     This,  however,  is 
not  the  complete  distinction  contended  for  by  Mr.  Holroyd. 
1  hare  no  doubt  whatever  that  this  is  a  ''  process  against 
the  person  "  within  the  Act,  and  therefore  the  Defendant 
must  be  discharged. 

Motion  granted. 


VOL.   I. ^BQ.  D   D 
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It  then  alleged  that  certain  of  the  Defendants  were  b 
shareholders  in  the  Great  Extended  Company,  and  1 
been  elected  on  the  committee  of  management  of 
Band  of  Hope  Company  by  the  votes  of  persons  hold 
shares  in  both  companies  ;  and  that  such  persons,  so  fa: 
they  had  any  separate  interest,  were  fully  represented 
such  Defendants  for  the  purpose  of  the  suit.  It  was  tl 
stated  that  at  a  general  meeting  of  the  sharL4iolders 
the  14th  October  1862,  certain  of  the  Defen^lants  hold 
shares  in  both  companies,  were  elected  members  of 
committee  of  management  of  the  Band  of  Hope  Comp 
in  the  place  of  certain  previous  members  j  and  the 
charged  that  all  such  newly-elected  members  were  ele< 
by  the  preponderance  of  the  votes  of  shareholders  hold 
shares  in  both  companies,  with  the  express  object 
carrying  into  eflfect  the  said  invalid  agreement,  and  fore 
the  same  upon  the  shareholders  of  the  Band  of  H 
Company.  The  bill  further  charged  that,  in  order 
enable  the  committee  of  management  to  carry  int^j  el 
the  said  invalid  agreement,  a  special  general  meeting 
the  shareholders  of  the  Band  of  Hope  Company  was  1 
on  the  6th  and  by  adjournment  on  the  11  th  Novem 
1862,  at  which  meeting  all  the  then  trustees  who  were 
shareholders  in  the  Great  Extended  Company  were  remo 
and  certain  of  the  Defendants  were  elected  trustees  in  tJ 
place,  and  the  whole  of  such  trustees  were  ah^vrelj older 
both  companies,  and  were  elected  with  the  e repress  ob 
of  carrying  into  effect  the  said  invalid  agreement. 

The  bill  then  stated  that  the  Defendants  had  received  fi 
the  Great  Extended  Company  Jg20,000  (being  the  sum  wl 
by  the  agreement  of  7th  December  1861  was  t^  Ik*  paid 
the  Great  Extended  Company  to  the  Band  of  Hope  C 
pany),  and  that  they  alleged  that  they  had  received 
same  in  part  performance  of  the  said  agreemi  iit ;  and  1 
the  Defendants  refused  to  permit  one  Thomas  Carr^U  \ 
the  Plaintiff  Lee  to  have  access  to  the  books  of  ihe  corapi 


if 
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notwithstanding  a  requisition  in  that  behalf  duly  signed 
in  conformity  with  the  rules  of  the  company. 

The  bill  then  charged  that,  in  order,  as  they  pretended, 
to  effect  an  amalgamation  with  the  Great  Extended  Com- 
pany; in  pursuance  of  the  said  agreement,  the  Defendants 
threatened  and  intended  to  issue  1,600  new  shares  in  the 
Band  of  Hope  Company  to  the  shareholders  of  the  Great 
Extended  Company ;  and  the  bill  sought  discovery  as  to 
anj  new  shares  already  issued. 

The  bill  prayed  that  it  might  be  declared  that  the 
agreement  of  the  7th  December  1861  was  at  variance  with 
the  Band  of  Hope  Coiypany's  deed  of  constitution  and 
Toid  as  against  its  shareholders  ;  that  the  Defendants 
might  be  restrained  from  carrying  the  agreement  into 
effect,  and  from  issuing  any  new  shares  in  the  Band  of 
Hope  Company  to  shareholders  in  the  Great  Extended 
Company,  or  to  any  person  whomsoever  otherwise  than  in 
strict  conformity  with  the  deed  of  the  Band  of  Hope  Com- 
pany; and  for  an  account  of  any  new  shares  issued  by  the 
Defendants,  not  in  conformity  as  aforesaid ;  and  that  they 
might  be  compelled  either  to  redeem  and  cancel  any  shares 
»  issued,  or  to  pay  personally  the  full  market  value  for 
any  such  shares  which  had  been  so  issued  and  could  not 
be  redeemed. 

An  ex  parte  injunction  in  the  terms  prayed  by  the  bill 
was  obtained  by  the  Plaintiffs. 

The  Defendants  subsequently  put  in  their  answer,  in 
which  they  alleged  that  the  fact  of  the  agreement  of  the 
7th  December  1861  having  been  entered  into,  and  a  state- 
ment of  its  terms  was  embodied  in  a  report  presented  by 
the  manager  to  a  general  meeting  of  thB  Band  of  Hope 
Company,  held  on  the  14th  January  1862,  at  which  meeting 
certain  of  the  Plaintiffs  were  present;  that  such  report 
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was  unanimously  adopted  by  the  meeting,  and  that  6 
of  the  Plaintiffs  as  were  present  at  the  meeting  mnsl 
deemed  to  have  consented  to  and  confirmed  such  ag 
ment;  that  in  various  reports  made  to  subsequent  gen 
meetings  of  the  company  the  agreement  in  question 
mentioned  or  referred  to,  and  that  all  such  reports 
been  adopted  by  such  meetings ;  that  the  agreement  w 
matter  of  great  notoriety  in  Ballarat,  where  the  majoril 
the  shareholders,  including  the  Plaintiff,  resided,  and  L 
much  as  neither  the  Plaintiffs,  nor  any  of  the  sharehoL 
on  whose  behalf  they  sued,  ever  gave  any  notice  of  t 
dissent  from  such  agreement  until  shortly  before  the  ii 
tution  of  this  suit,  they  must  be  deemed  to  have  acquiei 
therein,  and  to  have  confirmed  the  same ;  also  thi 
majority  of  the  shareholders  disapproved  of  the  suit  an 
the  objects  of  the  Plaintiffs  sought  to  be  secured  therel 


The  answer  denied  that  any  of  the  Defendants  i 
elected  upon  the  committee  of  management  with 
express  object  of  carrying    the  agreement  of  the 
December  1861   into  effect,  or  of  forcing  it  upon 
shareholders,  but  admitted  that,  in  order  to  enable 
committee  of  management  to  carry  the  agreement  i 
effect,  and  because  the  then   trustees  of  the  comp 
refused  to    act  upon  the  resolutions    of   the  comp 
approving  of  the  agreement,  a  meeting  of  the  sharehol< 
was  held  on  the  6th  November  1862,  and  duly  adjour 
to  the  11th  November  1862,  at  which  meeting  the  t 
trustees  were  removed  and  certain  of  the  Defendants  ^ 
elected  trustees,  with  the  object  of  carrying  into  ei 
the   said  agreement,  as  well  as  to  perform  the  ol 
duties  incidental  to  the  office  of  trustee. 


The  Defendants  admitted  the  receipt  of  £28,000  fi 
the  Great  Eztentled  Company,  as  the  Defendants  allef 
in  pursuance  and  part  performance  of  the  agreem< 
and  stated  that  d814,878  2«.  6d.,  part  of  the  same,  had  b 
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distribnted  among  the  seyeral  shareliolders  in  the  Band  of         1862. 

Hope  Company  in  proportion  to  the  number  of  shai'es  held 

bj  them ;  and  that  the  persons  so  accepting  such  dividend 

comprized  a  large  majority  of  the  shareholders  of  the  said 

eampany,  and  had  each  signed  an  acknowledgment  for  the     otaiwhemL 

mi  dividends  in  the  following  form : — 

''BeceiTed  from  Mr.  A.  J.  Forbes  the  manager  of  the 

■  Band  of  Hope  Company  (limited)  a  cheque  for  & 

"  being  for  dividend  of  J&14  7«.  6i.  per  share  on  shares 

**  No. in  said  company  from  moneys  paid  by  the  Great 

"Bedan  Extended  Gold-mining  Company  in  accordance 
'with  agreement  of  7th  Deecember  1861  and  I  hereby 
"consent  that  such  agreement  be  carried  out  in  terms  of 
''fflemonrndum  of  account  dated  34th  October  18C^  and 
"  antertake  to  sign  any  documents  which  may  be  required 
"  by  Mr.  Forfm  for  carrying  out  the  said  agreement. 

«  Dated  this day  of 1863." 

The  answer  also  stated  that,  in  consideration  of  the  sum 
of  £23,000  so  paid  as  aforesaid,  and  in  further  performance 
of  the  said  agreement  of  the  7th  December  1861  the  new 
taiatees  of  the  Band  of  Hope  Company,  by  instrument  in 
anting,  dated  34th  October  1863,  assigned  to  the  trustees 
of  the  Gieat  Extended  Company  one  undivided  moiety  of 
tiie  plant  and  machinery  of  the  Band  of  Hope  Company, 
i&d  of  that  portion  of  the  claim  of  the  Band  of  Hope  Com- 
pnty  which,  under  the  said  agreement,  the  last-mentioned 
ttmpany  had  undertaken  to  transfer  to  the  Great  Extended 
^pany.  The  Defendants  denied  that  they  had  refused 
CvnS,  and  the  Plaintiff  Lee  access  to  the  books  of  the 
^^pany,  as  alleged  in  the  bill,  and  stated  that  they  were 
pcnaitted  to  inspect  all  the  books  of  the  company,  except 
tiic  Minute  Book  of  the  committee  of  management,  which 
oook  the  answer  submitted  they  had  no  right  to  inspect 
^  Defendants  also  denied  that  they  had  issued,  or 
^Jjieatened,  or  intended  to  issue,  any  new  shares  in  the 
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Band  of  Hope  Company  to  the  shareholders  of  the  Gr 
Extended  Company  or  otherwise. 

The  answer  suhmitted  that  the  shareholders  of 
Great  Extended  Company,  and  the  shareholders  who  1 
received  a  dividend  out  of  the  £23,000  were  necess 
parties  to  the  suit,  the  Plfuntiffs  not  representing  si 
latter  persons,  inasmuch  as  their  interests  were  conflict 
with  those  of  the  Plaintiffs ;  also  that  the  Plaintifis  co 
not  represent  such  of   the  shareholders   in  the  Gi 
Extended  Company  as  had  hought  shares  in  the  Ban< 
Hope  Company  for  the  purpose  of  carrying  out  the  ag 
ment,  inasmuch  as  their  interests  were  conflicting, 
that  the  hill  was  defective  for  misjoinder  of  Plaintiffs ; 
also  that  such  of  the  Plaintiffs  as  had  consented  tc 
confirmed  the  agreement  were  estopped  flrom  repudiai 
such  agreement,  and  were  improperly  joined  as  Plaint 
and  ought  to  he  made  Defendants. 


Upon  this  answer,  the  Defendants  now  moved  to  diss 
the  injunction. 

Argwnenl,         Mr.  AUdns  and  Mr.  Bunny,  for  the  Defendants,  in 
port  of  the  motion. 

Mr.  J.  W.  Stephen  (with  him  Mr.  T.  A'BeckeU),  for 
Plaintiffs,  took  a  preliminary  objection,  that  the  am 
sworn  by  the  Defendants  and  delivered  to  the  Plaii 
had  no  signature  of  counsel  upon  it.  The  original  i 
was  stated  to  be  signed  by  counsel,  but  the  engrossi 
delivered  to  the  Plaintiffs  had  no  copy  of  such  signatu 

Mr.  Justice  Chapman. — ^I  do  not  think  this  obje^ 
ought  to  prevail.  I  think  the  decision  of  Mr.  Ju 
MolesworOi,  in  Jamieson  v.  Alien  (q),  though  there  coni 


(g)  Ante,  p.  19. 
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to  the  question  of  a  copy  of  the  seal,  is  in  principle  applic-         1862. 
able  to  this  case.     Here  the  signature  is  to  the  orfginal 
dnft,  and  I  think  that  quite  sufficient. 

The  further  argument  of  the  motion  was  postponed     '^Sf^*'**^' 
ontzl  after  the  long  vacation. 


1868. 

Mr.  AUdru,  Mr.  Trench,  and  Mr.  Bvmnyy  for  the  Defend-  P«5.10,ll,18. 

ants,  in  support  of  the  motion  to  dissolve  the  injunction. 

—Firstly.  The  whole  of  the  equity  of  the  hill  is  denied  hy 

the  answer.     Secondly.  There  is  a  misjoinder  of  parties. 

The  Plaintiffs  sue  on  hehalf  of  themselves,  "  and  all  other 

"  the  shareholders  except  the  Defendants."    Now,  among 

the  other  shareholders  are  several  individual  shareholders 

vhose  interest  it  would  he  to  uphold  the  contract  impunged 

— «ome  of  whom  indeed  have  actually  upheld  it — ^and  whose 

i  interests,  therefore,  the  Plaintiffs  cannot  represent.    Inmi 

f.  Blantkard  (r),  Bichardson  v.  LarperU  («).     Thirdly.  There 

is  a  want  of  parties.    The  Great  Extended  Company,  as 

parties  to  the  agreement  sought  to  he  set  aside,  ought  to 

he  present  as  Defendants,  either  fully  or  by  representation 

—Han  V.  London  and  North  Western  By,  Coy.  {£) ;  and  also 

Bome  shareholders  who  have  actually  signed  the  contract, 

or  taken  dividends   under  it.     Stupart  v.  ArrowstniXh  (v), 

barker  v.  The  Dunn  Namgation  Coy.  («?),  Beman  v.  B'ufford  (a?). 

Again,  the  individual  shareholders  of  the  Great  Extended 

Company  who  hold  shares  in  the  Band  of  Hope  Company 

should  be  present.    Also  any  shareholders,  to  whom»  as 

^  bill  assumes,  new  shares  have  been  issued,  and  from 

vhom  the  bill  prays  redemption.     If,  as  stated  by  the 

(r)  4  HMe,  9.  («)  25  L.  J.  (N.S.),  Chy.,  153. 

W  a  Y.  A  C,  C.  C,  607.  («7)  1  De  G.  &  S.,  192. 

(0  1  Johns.  &  H.,  252;  S.  C,  (a)  1  Sim.  (N.S.),  550. 
*)L.J.(N.a),  Caiy.,280. 


382 


SUPREME  COURT:  VICTORIA- 


186S. 


Argmtuffit^ 


answer,  none  have  been  bo  issued,  the  part  of  the  injoD^ 
Hon  fbunded  on  that  allegation  or  assumption  of  the  bill 
must  go,  with  costs.  The  absence  of  parties  is  alwajs 
ground  for  refusing  or  for  dissolving  an  injunction.  QwA 
v.  Hcarris  (y),  EvaaM  v.  Covmtry  (z),  Hudson  v.  Maidmn,  (a), 
Gray  v.  ChapUn  (b).  Fourthly.  The  Plaintiff  do  not  shew 
their  title  to  sue ;  for  the  bill  contains  no  allegation  that 
they  are  the  holders  of  miners'  rights,  which  is  a  condition 
precedent  to  their  right  to  institute  this  suit  Fifthly.  The 
company  and  the  committee  had  power  to  enter  into  the 
agreement  Indeed,  they  might  have  done  so  even  as  t 
common  partnership :  for  acquiescence  may  be  ^ewn  by 
conduct,  and  the  conduct  of  the  parties  shews  that  all  the 
partners  of  the  company  acquiesced  in,  and  agreed  to,  the 
contract  If  all  the  parties  agree,  they  may,  by  verbal 
agreement,  or  conduct,  alter  even  a  deed.  Engkmd  v. 
CurUng  (c),  Krdffht  v.  Mc^oribanks  (eQ.  The  Court  is  Uboal 
in  construing  large  discretionary  powers  given  to  a  ooob 
mittee  by  a  company's  deed.  Bright  v.  North  («).  The 
general  rule  by  which  the  Court  is  guided  in  cases  of 
partnership  is,  that  it  will  not  interfere  between  partnen 
in  matters  of  internal  regulation.  Another  role  is,  thst 
the  Court  will  not  interfere  to  control  a  majority,  imlefls 
irreparable  injury  will  result  from  the  matter  complained 
of,  if  not  restrained.  A  distinction  exists  between  the 
cases  of  companies  formed  by  Act  of  Parliament,  and  those 
formed  by  private  convention  ;  that  which  is  ul^ra  wu  id 
the  former  case  is  illegal ;  in  the  latter  it  is  mere  breach  of 
the  convention.  Of  the  latter  cases  there  are  three  possible 
classes — ^those  where  the  whole  company  is  competent  to 
do  that  which  when  done  by  the  committee  is  beyond  thdr 
functions ;  those  where  the  whole  company,  even  if  unan^ 
mous,  is  incompetent  to  do  what  is  complained  of ;  and 


(y)  Tor.  &  Bobs.,  514. 
{%)  5  De  G.,  M.,  &  O.,  911. 
{a)  12  Sim.,  416. 
(5)  2  BuBB.,  146. 


(e)  8  B«v.,  129, 
(<Q  11  Beav.,  382. 
(«)  2  Fbil.,  218. 
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those  where  the  committee  has  duties  under  rules,  a 
breach  of  which  would  be  a  breach  of  trust  This  case  is 
<^  the  first  class.  But  in  the  two  latter  classes  only  does 
the  Court  ever  interfere :  in  the  first  class  never.  Lindley 
m  Partnmhq),  sec.  762  et  aeq, ;  Foss  v.  HarbotUe  (/),  Mozley 
V.  AUum  (ff).  Lastly.  The  Plidntifik  are  barred  of  the  relief 
they  claim  by  their  conduct.  It  is  only  those  who  from 
the  earliest  date  at  which  they  can  do  so  protest  and 
oppose  that  are  entitled  to  such  relief  as  is  here  claimed 
Sladc  V.  darks  (h);  but  the  Plaintiffs  not  only  did  not 
expose,  but  with  full  knowledge,  first  and  last,  acquiesced ; 
and  Ckffff^  one  of  the  Plaintifls,  voted  for  a  report  in  favor 
of  this  contract. 

Mr.  J.  W.  SUphm  and  Mr.  T.  A'BeckeU,  for  the  PUdntiffs, 
omtnL— This  contract  is  not  executed :  it  is  still  mfi&rij 
and  execution  of  it  can  now  be  restrained.  Actual  pay- 
ment of  the  £38,000  (instead  of  £30,000)  is  not  proved, 
and  is  highly  improbable  as  stated ;  but,  if  a  fact,  payment 
of  a  larger  sum  before  any  sum  at  all  was  due  under  the 
contnct,  cannot  be  deemed  part  performance  of  that 
oantract  The  receipt  for  £14  7$.  6d:,  given  by  each 
Aareholder  of  the  Band  of  Hope  who  accepted  it  was 
tonmngLj  arranged  to  look  like  part  performance ;  but  its 
teiy  terms  make  it  rather  a  fresh  contract  by  each  person 
in  ratification  of  the  contract  as  varied,  than  a  part  per- 
Innumee  of  it.  As  to  non-interference  between  partners, 
no  doubt  the  Court  will  not  generally  interfere  where  the 
Fvtners  have  a  domestic  tribunal ;  but  here  we  have  such 
tribanal  only  in  name :  they  have  tied  our  hands  there, 
ttd  BO  driren  us  to  pray  the  assistance  of  this  Court.  We 
admit  the  trustees  to  be  well  elected,  but  we  ask  that  they 
nay  be  restrained  from  a  breach  of  their  duties.  As  to 
]iU9Joinder,  the  antiquated  cases  cited  are  inapplicable. 


1868. 


(/)2Htfe,46L 
(g)  1  Ph.,  790. 


(h)  Vic  Law  Tunes,  186. 


Argmmd. 
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Argument, 


The  rules  of  this  Cottrt  expressly  say  that  a  bill  shall  not 
be  dismissed  for  misjoinder.  There  is  here  no  misjoinder; 
for  under  the  circumstances  of  this  case,  the  Plaintifis  are 
entitled  to  sue  on  behalf  of  themselyes  and  all  the  other 
shareholders  except  the  Defendants.  Cobnan  v.  The  Eastern 
Counties  Ry,  Cay.  (j).  Burt  v.  The  British  Nadon  lAfe  Asmrana 
Association  (Ar).  As  to  non-joinder,  the  arguments  on  the 
other  side  lose  sight  of  the  distinction  between  necessary 
parties  and  legitimate  parties.  The  Great  Extended  Com- 
pany are  not  necessary  parties,  because  the  prayer  of  the 
bill  has  been  carefully  framed  so  as  to  crave  no  relief  as 
against  them.  In  the  cases  cited,  either  some  of  the 
parties  were  only  legitimately  so  made,  and  were  not 
necessarily  so,  and  might  have  been  left  out ;  or  they  were 
necessary  parties  because  specific  relief  was  prayed  as 
against  them,  or  such  relief  was  prayed  as  must  affeet 
them  in  some  way.  Lane  v.  WkUtlesea  (Q.  As  to  th« 
absence  of  any  allegation  in  the  bill  that  the  Plaintifi 
have  miners*  rights,  it  is  unnecessary  where,  as  here,  the 
remedy  is  not  sought  in  renty  or  concerning  the  lands  of 
the  Crown,  but  simply  in  personam,  and  as  between  the 
parties.  There  has  been  no  acquiescence  by  the  PlaintiA 
in  the  agreement  which  they  now  impugn ;  and  the  con- 
tract entered  into  by  that  agreement  by  the  committee  of 
mauagement  is  altogether  ultra  vires.  Gilbert  v.  Cooper  (»)i 
In  re  The  Era  Assurance  Coy.  (»).  In  re  The  Phoenix  U^ 
Assurance  Coy.  (o),  Charlton  v.  The  Newcastle  a$id  CarUdt  i2jf. 
Coy.  and  The  North-Eastern  By.  Coy.  (p),  Cohen  v.  WiUdnson  (q^ 


Mr.  Btofiny,  in  reply. 


(j)  10  Beav.,  1. 

(*)  28  L.  J.  (N.S.),Chy.,  731; 
8.  C,  4  De  G.  &  J.,  168. 
(0  Sup.  Ct.  Vic 
(»)  10  Jur.,  580. 


Cur.  adv.  ntft. 


(»)  2  Johns.  &  H.,  40a 
(o)  2  J.  &  EL,  411. 
(p)  6  Jup.  (N.S.),  1096. 
(9)  1  Mac.  &  a.,  481. 
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Mb.  Justice  Chapman  : —  ^  ^®^' 


This  is  a  motion  to  dissolve  an  injunction  obtained 
hj  the  Plaintiffs,  shareholders  in  the  Band  of  Hope 
Mining  Company,  on  behalf  of  themselves  and  other  share-  *  «|»^ 
holders  (except  the  Defendants),  to  restrain  the  Defendants  Judgment, 
from  carrying  into  execution  a  certain  agreement  made 
with  another  mining  company,  called  the  Great  Eedan 
Extended  Company,  dated  7th  December,  1861.  By  that 
agreement,  the  committee  of  the  Band  of  Hope  Company 
undertake  to  "hand  over"  to  the  Great  Extended  Company 
a  portion  of  the  gutter  or  lead  to  which  they  lay  claim, 

,  bat  respecting  which  they  are  engaged  in  litigation  with 
mother  company,  called  the  Koh-i-Noor ;  and  the  Great 
Extended  is  to  pay  to  the  Band  of  Hope  £20,000  for  this 
daim.  The  agreement  itself  is  expressed  to  be  "  contin- 
gent on  the  Koh-i-Noor  being  kept  to  the  line  mutually 
agreed  upon  as  a  fiair  division  between  the  Koh-i-Noor  and 
^  Band  of  Hope  Companies,  and  to  defend  the  title  to 
the  said  ground  against  the  Koh-i-Noor."     The  payment 

'  of  the  £20,000  is  to  be  by  certain  instalments,  the  first  of 
£10,000  being  "cash"  on  the  title  being  secured  against 
the  Koh-i-Noor.  It  is  further  agreed  that  upon  the 
boundary  of  the  disputed  ground  being  fixed  by  the  judge 
of  the  Court  of  Mines  at  Ballarat  in  favor  of  the  Band 
of  Hope,  ''an  amalgamation  shall  then  take  place  of  all  the 
grmmd  of  the  two  companies,"  except  the  piece  of  land  in 
dispute,  and  upon  such  amalgamation  the  two  parties  to  the 
agreement  are  to  become  equally  interested  in  the  whole. 

I  do  not  think  it  necessary  to  dwell  upon  those  parts  of 
the  hill  which  describe  the  manner  in  which  a  majority  was 
obtained  to  carry  the  agreement,  and  the  mode  in  which 
the  meetings  were  held  and  resolutions  passed.  In  most 
of  these  particulars,  the  answer  successfully  meets  the 
aferments*  It  is  quite  competent  to  any  persons  desirous 
of  carrying  a  point,  lawfully  within  the  functions  of  a 
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1868.  company,  to  purchase  shares  in  the  market,  in  order  to 
increase  their  number  of  votes ;  it  is  equally  competent  to 
them  to  reject  committeemen  opposed  to  their  views,  and 
elect  others  known  to  be  favorable  thereto ;  and  I  agree 
Judgment,  ^th  the  principal  of  those  cases  which  decide  that  a 
dissentient  and  out-voted  minority  cannot  invoke  the  aid 
of  a  court  of  equity  to  disturb  the  decision  of  the  majoritj 
on  a  question  which  they  are  competent  to  decide.  I  agree 
also  with  the  distinction  contended  for  by  the  learned 
counsel  for  the  Defendants,  between  companies  constituted 
by  act  of  Parliament  and  companies  constituted  by  deed  of 
settlement,  to  this  extent — ^that  with  regard  to  the  former, 
there  is  an  element  of  public  interest  which  forbids  such 
companies*  to  exceed  their  powers,  even  though  all  agree, 
whereas  the  latter  may  exceed  their  powers  (change  the 
nature  of  their  business,  for  instance),  provided  all  agree; 
and  this  distinction  is  important  here,  as  letting  in 
evidence  of  assent  or  acquiescence. 


The  principal  equity  relied  on  by  the  Plaintiff  is  set 
out  in  the  ninth  paragraph : — <'  We  and  the  othei*  Plaintiffii 
contend,**  say  they,  **  that  the  said  agreement  is  altogether 
invalid  and  incapable  of  confirmation  without  the  con- 
currence of  every  individual  shareholder  ;**  and  they  farther 
say  in  the  tenth  paragraph  that  the ''  agreement  is  pre* 
judicial  to  the  shareholders."  Now  this  is  an  equity  which 
is  not  met  by  the  answer,  and  is  not  capable  of  being  so 
met,  because  it  raises  a  very  nice  and  important  question 
for  the  interpretation  of  the  Court  at  the  hearing.  If  the 
agreement  were  beyond  all  doubt  within  the  powers 
specified  in  the  deed  of  the  Srd  September,  it  would  be 
my  duty  to  remove  all  impediments  to  the  carrying  of 
the  same  out — ^indeed,  had  it  been  so,  this  injunction 
would  never  have  been  granted ;  but  I  am  clearly  of 
opinion  that  it  does  raise  a  clear  and  distinct  question, 
which,  at  this  stage,  I  do  not  feel  myself  called  upon  to 
decide— that  the  carrying  out  of  the  agreement  would  be 


CASES  IN  EQUITY.  887 

prejudicial  to  ^e  dissentients,  so  &r  as  to  render  it        1868.    • 

difficult  for  them  to  reinstate  themselves  in  their  former 

position;  and  this  I  think  sufficient  to  sustain  the  in- 

jnnction  until  the  hearing,  provided  no  objection  as  to 

misjoinder,  want  of  parties,  or  other  insuperable  irregu*     •'«<%••«•*' 

laritj,  lies  in  the  way. 

The  first  objection  raised  is  this — ^the  bill  is  framed  as 
in  WabDarth  9.  HoU,  on  what  may  be  called  the  principle 
of  representation,  ihe  Plidntifis  suing  "  on  behalf   of 
*"  themselves  and  all  other  shareholders."    But  it  is  con- 
tended that  some  of  these  shareholders  concur  with  thie 
Defendants,  and  desire  that  the  agreements  should  be 
Cttiied  into  effect.    Hence  it  is  said  that  they  have  not  a 
conmon  interest  with  the  Plaintiffs,  but  rather  with  the 
Defendants,  and  therefore  that  their  place  on  the  roll 
should  be  among  the  latter,  and  not  among  the  former. 
It  is  not  disputed  that  where  the  act  sought  to  be  restrained 
18  soeh  that  the  majority  is  not  competent  to  bind  the 
nunority,   one    dissentient   shareholder    may  obtain  an 
mjnnction.    The  proper  frame  of  the  suit  is  on  behalf  of 
himself  and  other  ahaieholders,  except  the  managing  body 
eomplained  against     It  is  not  necessary  to  obtain  the 
consent  of  such  shareholders  to  make  them  parties ;  and 
It  is  no  answer  to  show  that  some  agree  with  the  directors 
is  the  act  complained  of.    It  is  a  mere  technical  contriv- 
nee  to  bring  all  parties  before  the  Court,  and  it  is  enough 
if  they  stand  towards  the  company  and  directors  in  the 
aune  position,  as  to  interest  in  the  undertaking,  as  the 
nuned  Plaintiffs.     An  objection  similar  to  this  was  raised 
in  Burt  v.  The  British  Nation  Life  Insurance  Association  (r), 
ind  was  over-ruled  by  Vice-Chancellor  Stuart,    That  was 
ft  Teiy  strong  authority,  because  it  was  said  that  the 
Auntiffwas  the  only  recusant  shareholder,  and  that  all 
die  other  persons  in  whose  behalf  he  affected  to  sue  not 

(r)  5  Jar.  (N.S.),  856. 
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1863.         only  did  not  complain,  but  actually  concurred  in  die 

transaction  which  he  sought  to  set  aside.     In  deciding 

that  the  objection  was  not  sustainable,  the  learned  jndge 

reviewed  a  great  number  of  cases  some  of  which  have  been 
Jndgmeia.      ^-^^  ^^^^ 

The  next  objection  is  as  to  want  of  parties.  It  is  urged 
that  the  managing  body  of  the  Great  Extended  Company 
ought  to  be  made  Defendants,  and  the  cases  relied  on  are 
Parker  v.  The  Dunn  Navigation  Company,  Beman^  v,  Ruford, 
and  especially  Hare  v.  The  London  and  North  WeOem 
Railway  Company,  as  reported  expressly  on  that  point  in 
80  Law  Journal ;  and  further,  that  this  objection  may  be 
taken  advantage  of  in  resisting  a  motion  for  an  injunction, 
or  in  seeking  to  dissolve  an  injunction,  as  effectually  as  if 
the  bill  were  demurred  to  on  that  ground.  On  this  pointy 
Const  V.  Harris,  Hudson  v,  Maddison,  Chray  v.  Chaplin,  and 
Evans  v,  Coventry,  are  relied  on.  This  objection  demands 
careful  investigation.  I  find  that  in  CJtarUon  v.  The  New^ 
castle  and  Carlisle  Ry.  Coy,  and  The  North-Eastern  Ry,  Coy.,  and  ; 
in  several  other  cases,  both  the  parties  to  an  alleged  illegal 
agreement  were  made  Defendants.  • ,  Those  cases  merely 
show  that  such  a  course  was  thought  necess^iry;  but  it 
may  be  said  that  it  does  not  show  conclusively  that  it 
was  necessary.  But  in  Hare  v.  The  London  and  North 
Western  Ry.  Coy,,  the  objection  was  expressly  raised,  not 
by  the  learned  Judge  himself,  but  by  the  counsel  for  the 
Defendants  citing  two  authorities;  and  it  was  decided 
that  the  other  companies — seven  in  number — ^parties  to 
the  agreement,  were  necessary  parties  to  the  suit.  It  is 
answered  by  the  learned  counsel  for  the  Plaintiffs  that  in 
that  case  it  was  sought  to  set  aside  the  agreement,  on 
which  question  aU  the  parties  to  it  ought  to  have  an 
opportunity  of  being  heard,  whereas  in  this  case  all  that  is 
prayed  is,  that  the  Defendants  be  restrained  from  carrying 
the  agreement  into  effect.  But  it  seems  to  me  that  the 
reasons  assigned  by  tlie  Vice-Chancellor  for  declining  to 
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proceed  until  the  bill  should  be  amended  by  adding  the 
proper  parties,  are  quite  as  applicable  to  the  one  class 
of  eases  as  the  other.      ''  A  decree,"  he  says,  **  would  not 
"  bind  them  (that  is,  the  companies  not  made  parties),  and 
**  the  Defendants  might  become  liable  to  damages  to  them 
"  (the  omitted  parties)  for  the  non-performance  of  the  very 
"  contract  which  the  Court  would  not  allow  them  to  carry 
"out;**  and  he  repeats  this  view  in   stronger  terms  in 
giving  judgment  after  the  hearing.    The  cause  accordingly 
stood  over  for  the  amendment  of  the  bill  by  adding  parties, 
I  and  at  the  hearing,  all  the  parties  to  the  agreement  were 
vepvesented  by  counsel,  as  in  CharUon  v.  The  Newcastle  and 
CnUdi  and  North  Eaetem  Ry,  Companies,     Now,  this  case 
18  in  1861,  and  it  is  contended  that  in  not  at  once  dis- 
I  missing  the  biU,  the  Yice-Chancellor  acted  on  the  authority 
of  a  statute  which  is  not  in  force  here.     But  I  find  that 
'  t  similar  course  was  pursued  in  1847,  when  the  practice 
^was  similar  to  ours,  in  the  case  of  Parker  v.  The  Dunn 
^ni^aHon  Company,  where  the  objection  was  taken,  allowed, 
I  and  the  cause  was  directed  to  stand  over  for  the  necessary 
I  imCTdment.     Const  v.  Harris  decides  this,  that  where  the 
;  m  is  filed  ix>  restrain  waste,  and  is  demurred  to,  the  Court 
vill  hear  the  demurrer  inunediately,  which  certainly  does 
not  decide  the  point     Qray  v.  Chaplin  is  no  authority  on 
I  the  point,  as  the  order  for  a  receiver  was  discharged  on 
^the  express  ground  of  very  long  acquiescence  on    the 
I  part  of  the  Plaintiffs.      Hudson  v,  Maddison  was  a  case 
of  misjoinder  of  Plaintiffs.      The  bill  was  filed  by  five 
several  occupiers  of  houses  to  restrain  a  nuisance  to  each. 
It  was  held  that,  each  had  a  separate  right  of  suit ; 
I  ind  that,  therefore,  they  could  not  sue  as  Co-plaintiffs. 
I  The  suit,  indeed  was  as  defective,  as  if  five  individuals 
having  been  beaten  or  libelled  by  one  and  the  same  person, 
bad  brought  a  joint  action.     Evans  v.  Coventry  is,  I  think, 
[  an  authority  for  sustaining  the  injunction.     In  that  case, 
Viee-Chancellor  KindersUy,  whilst  he  held  that  the  circum- 
stances of  the  case  afforded  grounds  for  an  injunction  and 
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the  appointment  of  a  receiver,  nevertherless  held  that 
certain  objections  taken  as  to  misjoinder,  multifariousness, 
and  want  of  parties,  were  an  answer  to  the  application. 
He  said  that  he  did  not  see  how  the  Court  could  ever 
make  a  decree  for  the  distribution  of  the  funds.  The  Lords 
Justices,  on  appeal,  reversed  his  decision.  The  Lord 
Justice  Knight  Bruce  said  the  argument  might  have  had 
weight  if  made  at  a  different  stage  ;  '*  but  this  is  not  the 
"  hearing — there  is  no  plea,  no  demurrer.  The  argument 
''  might  be  urged  with  as  much  weight  if  the  application 
"  were  to  restrain  the  falling  of  timber  or  the  destnictioa 
"  of  a  house.  *  *  *  It  is  a  plain  case  for  an  injunc- 
"  tion  and  a  receiver ;"  and  the  Lord  Justice  Turner  said, 
"  If  the  Court  sees  that  there  is  a  case  upon  the  record  for 
"  the  appointment  of  a  receiver,  and  that  any  formal 
"  objection  may  be  removed  by  amendment,  it  will  not  stay 
"  its  hand  on  account  of  such  objection."  Here,  as  in 
Evans  v,  Coventry,  the  objection  may  be  removed  by  amend- 
ment, and  such  amendment  may  be  made  without  preju- 
dice to  the  injunction.  If  the  objection  had  not  been  taken 
until  the  hearing,  the  case  might  have  stood  over  for 
amendment,  as  in  the  two  cases  cited. 


With  regard  to  the  objection,  that  the  bill  contains  no 
averment  that  the  Plaintiffs  held  miners'  rights  when  ihe 
cause  of  suit  arose,  I  do  not  think  such  averment  necessaiy, 
though  it  may,  and  I  think  will  be  necessary  to  give 
evidence  thereof  before  final  relief  can  be  given.  The 
miners'  right  is  not  a  part  of  the  Plaintiffis'  title  as  against 
the  Defendants,  but  is  a  condition  as  to  their  capacity  to 
obtain  final  relief.  Where  a  new  jurisdiction  is  given  to  any 
court,  all  must  be  averred  which  is  necessary  to  show  that 
jurisdiction.  Here  no  new  jurisdiction  is  given.  There 
are  many  cases  in  which  contracts,  promises,  and  under- 
taking are  required  to  be  given  in  writing ;  yet  it  is  not 
necessary  to  aver,  though  it  must,  in  all  such  cases,  be 
proved,  that  the  instrument  is  in  writing. 
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As  to  acquiescence,  ihe  answer  states  a  number  of 
facts— some  affecting  one  Plaintiff  and  some  another — 
from  which  the  Court  is  invited  to  infer  acquiescence. 
It  would  be  tedious  to  go  through  these  facts  seriatim ; 
but  I  have  carefully  examined  them,  and  I  do  not  think 
they  warrant  the  inference  at  this  stage,  though  they 
maj  be  ultimately  strengthened  by  further  evidence. 


1863. 


Argument 


I  regret  that  I  am  unable  to  give  such  a  decision  in  this 
case  as  would  put  an  end  to  litigation.  The  energy  and 
iodomitable  perseverance,  with  which  these  great  mining 
enterprises  are  pursued,  often  in  the  face  of  physical  diffi- 
colties  of  no  ordinary  character,  command  great  admiration 
and  excite  our  sympathies,- and  it  is  to  be  lamented  that 
these  difficulties  are  sometimes  aggravated  by  differences 
among  the  parties  themselves  ;  but  in  this  case,  no  evil,  no 
inconvenience,  can  arise  from  sustaining  the  injunction 
QBtil  the  hearing,  inasmuch  as  the  agreement  itself  is 
eontingent  on  the  decision  of  the  Court  of  Mines  as  to  the 
Koh-i-noor  boundary.  But  the  injunction  is  nevertheless 
necessary,  inasmuch  as  that  decision  may  be  given  at  any 
time,  and  then  the  mischief  would  be  irreparable.  I 
think,  however,  that  I  should  not  be  justified  in  giving 
costs  to  the  Plaintiffs.  The  bill  is  I  think,  demurrable  for 
^*nt  of  parties,  and  that  very  defect  has  invited  this  motion. 


Motion  disfnissed  wUhovZ  costs. 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 
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Supreme  itonxt  of  VittotiK, 
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MICHAELMAS  TERM,  25  VICTORIA. 


BEGINA  V.  THE  MUNICIPAL  COUNCIL  OP  EAST        1861. 
COLLINGWOOD,  Ex  Pabtb  J.  J.  MOODY.  8^^t^2 

ix  RULE  nisi  was  obtained  in  a  former  Term,  calling  on  The  Town 

the  Monicipalitj  to  show  cause  why  they  should  not  pay  to  9}    .  ?  J|. 

the  Applicant  two  sums  of  money — one  of  them  for  salary  as  established 

Town  Qerk,  and  the  other  for  damages  for  wrongful  dismissal  nJj/is^  ^  ^" 

from  the  office  of  Town  Clerk.  officer 

necessary  for 
carrying  ont 

BOUng  moved  the  rule  absolute.  fJl^^SK!. 

Municipality 

Feilows  showed  cause.— The  Town  Clerk  of  East  Colling-  hig^^'^jl^nt?^ 

wood,  appointed  under  the  Victorian  Act  18  Ftc,  No.  15,  for  ™ent  need  not 
,  be  under  seaL 

the  establishment  of  Municipal  Institutions,  is  an  '^  officer"     Amandamut 

of  that  corporate  body,  and  must  be  appointed  under  seal. '^^P  8^*^^™" 

^  •"  .  .    P®*  payment 

Tbere  was  evidence  of  no  such  appointment  under  seal  in  this  b^  the  Muni- 

ewe.    SnUth  v.  Cartwright  (a).     Then  this  is  an  office  held  ^^^,^4" 

only  during  the  pleasure  of  the  Municipal  Council.     By  the  halance  of  the 

Act  the  Council  "  shall  appoint  so  many  clerks,"  &c.,  '^  and  Town  Clerk, 

**  '>ther  officers,*'  Ac,  "  as  may  be  necessary  for  carrying  into  ^^^  ^^^  ^ 

**  execution  the  yarious  powers  and  duties,"  &c.,  ^*  with  such  payment  of 

damages  for 
his  wrongfbl 
(a)  6  Ex  ,  927.  dismissal. 
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'^  salaries  and  emoluments  as  may  seem  requisite ;  and  such 
"  clerks/'  &c.,  ^'  may  dismiss  or  suspend  and  appoint  oHhen 
^'  in  their  places,  and  may  reduce  or  increase  such  salaries 
*'  and  emoluments,  in  such  manner  and  at  such  times  as  such 
*'  Council  shall  see  fit,  and  shall  pay  and  defray  out  of  the 
"  rates,"  &c."  "  such  salaries  or  emoluments,"  &c.  Under 
this  enactment  the  Council  may  dismiss  when  they  think  fit, 
or  may  reduce  the  salary  when  and  how  much  they  think  fit. 
Smith  V.  Latham  (b). 


Billingy  in  support  of  the  Rule. — After  what  has  occurred 
— ^after  the  actual  payment  of  salary  to  this  applicant  as  Town 
Clerk — the  Council  cannot  say  he  was  not  legally  appointed 
by  the  Council.  However,  such  an  appointment  as  this  need 
not  be  under  seal.  Renter  v.  Electric  Telegraph  Company  (c), 
Smith  v.  Birmingham  Oas  Company  (d), 

Stawbll,  C.  J. — This  rule  nisi  relates  to  two  amounts  wholly 
different  in  their  nature — one  for  salary  for  a  time  during 
which  the  applicant  performed  the  services  of  Town  Clerk;  the 
other  for  damages  for  his  wrongful  dismissal  from  that  office. 
It  is  objected  that  his  appointment  was  not  duly  made,  and 
that  he  was  not  appointed  under  the  corporate  seal  of  the 
Council.  The  case  cited,  of  Eeuter  v.  The  Electric  TeUgrt^h 
Company,  shows  that  the  Superior  Courts  in  England  hate 
lately  evinced  a  disposition  to  relax  the  rule  on  this  subject 
In  the  case  of  a  clerk  in  a  municipal  council,  or  an  engineer  in 
a  steam  company,  the  appointment  would  be  of  a  person  whose 
services  would  be  necessarily  incidental  to  the  very  object  for 
which  the  incorporation  was  established,  and  in  such  instaooeB 
the  appointment  need  not  be  under  seal  So  in  the  present 
case  we  think  that  a  Town  Clerk  was  necessary  for  carrying  oaX 
the  purposes  for  which  the  Council  was  formed,  and  that  hit 
appointment  need  not  have  been  under  seal.  As  the  sum  daimed 
for  services  between  the  last  payment  and  dismissal  can  be  cal- 


(h)  9  Bing.,  692.        (c)  6  BU.  k  Bl,  341.        (<Q  1  Ad.  &  El,  526. 
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cakted,  we  think  that  the  rule  for  a  mandamus  should  go  as  to 
tiiat  amount.  But  as  to  the  sum  for  damages  for  dismissal, 
it  seems  more  than  questionable  whether  the  Town  Clerk 
conld  not  have  been  dismissed  bj  the  Council  at  any  time, 
as  in  the  case  of  the  Clerk  of  Pettj  Sessions  referred  to 
during  the  argument.  And  under  the  ''  Municipal  Institutions 
Ad^  if  Uie  Council  might  not  dismiss  at  pleasure,  we  do  not 
kaow  that  they  might  not  have  reduced  his  salary  to  a 
&rt]img.  But  without  deciding  upon  that  point,  we  think 
^i^mandamus  could  not  go  to  compel  payment  of  damages, 
unless  the  sum  claimed  were  certain,  or  capable  of  being  made 
certain  beyond  doubt.  As  the  applicant  has  asked  for  more 
than  he  was  entitled  to,  the  rule  will  be  absolute,  without 
costs,  for  the  amount  of  salary  at  the  rate  of  £800  a  year  for 
tbe  fifteen  days  of  service — ^the  amount  to  be  calculated  by  the 
Piothonotary. 


1861. 


BUUng  urged  that  the  applicant  had  offered  to  hare  a 
qiecial  case  stated,  so  as  to  avoid  putting  the  Council  to  great 
expenses ;  but  his  offer  had  been  vouchsafed  no  answer. 


SUaoellj  C.  J. — ^The    application    was    substantially    for 
for  the  dismissal,  a  fit  case  for  a  jury. 


BHimg. — We  could  not  have  tried  it  by^jury. 
The  Court  (e)  refused  to  alter  the  order  as  to  costs. 
(«)  Stawell,  C.  J.,  Barry  J.,  and  WWiamt,  J. 
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1861.        GOODMAN,  Official  Assignee,  r.  The  MAYOR,  &c.,  of 
^^2.  MELBOURNE. 

The  Official      OPECIAL  CASE  stated  for  the  opinion  of  the  Court  by 
attech^a  °     '  consent  of  parties,  under  an  order  of  Barry ^  J. ,  dated  3rd  July, 

chattels  of  5,   1861,  pursuant  to  the  "  Common  Law  Practice  Act  1856," 
in  a  hotel  and        .  _         ,      ,    .      . .  i,  «.  n 

premises  in      B.  43,  and  substantially  as  follows  : — 

Melbourne, 

rateable  to  the 

city  rate,  and       On  the  8th  of  June,  1861,  the  estate  of  William  Baker  ▼» 

had  before      sequestrated  under  the  order  of  a  Judge  of  that  date,  and 

his  insolvency.  Plaintiff  appointed  Official  Assignee.     Before,  and  then^JBdrff 

and  occupant.  ^^  possessed  of  unexpired  terms  in  the  Bull  and  Month 

After  the         Hotel,   in  Bourke-street,  and  in  a  house  and  premises  in 

chattels  were 

attached  the     Swanston-street ;  and  then,  and  until  the  distress  next  men- 

^gJ^J^^^^^tioned,  "  he  was  tenant  of  and  occupied  the  said  hotel  and 

distrained  on    house  and  premises."     He  was  also  then  possessed  of  "  farni-    . 

for  rates  ^^^^  ^^^  stock-in-trade  and  effects  then  being  in  the  said  hotd   ; 

which  became  ^nd  house  and  premises."     On  the  15th  of  June,  after  tht   i 
due  from  "the  ^  .     .  .  .  * 

persons  sequestration,  "  and  after  the  Plaintiff,  as  Official  Assignee  of  : 

occupying  the  ^^    g^j^      ^ate,  had  duly  attached   the  said   furniture  and  ! 
premises  '  •'  \ 

after  the  stock-in-trade  and  effects,"  the  Defendants  caused  warnnti  \ 

attached.         ^  ^®  issued,  and  under  them  distrained  the  furniture,  stock- 

Held,  on  a    in-trade,  and  cffecte  in  the  hotel  and  in  the  house  and  pre- 
case  stated, 
that  the  mises,  for  £25  and  costs,  and  £4  lOs.  and  costs,  respectively,  . 

Assignee  was    "  ^®^°^  *^®  amounts  of  city  rate  in  aid  of  the  city  fund  of  tlM  . 

not  a  person     City  of  Melbourne,  which  became  due  and  payable  in  respe(i 

premises,         ^^  ^^  hotel  and  of  the  house  and  premises  respectively  on  tht , 

under 6 W,    jg^  October,   1860."      The   Plaintiff,   as    Official    Assignee,: 
No.  71, 8. 67,  .  ^        ^ 

and  8  Vic,,      replevied  before  sale.     The  question  now  stated  to  the  Comi  J 

and  that  the    ^^»  whether  the  Defendants  are  legally  entitled  to  distrain :  if  | 

Mayor,  Ac.,      so,  judgment  to  be  entered  for  them ;  if  not  so,  judgment  for  j 

distrain  on       Plaintiff.     The   point  assigned  for  argument  is,   "  that  die  | 

these  chattels  property  in  the  goods  having  passed  to  the  Plaintiff,  as  OflSad  \ 

Assignee,  the  goods  could  not  be  afterwards  distrained  on  )>}  \ 

the  Defendants  for  arrears  of  rates." 
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Higinbotham,  for  the  Plaintiff.— By  6  Ftc,  No.  7,  s.  67,        1861. 
the  Cooncil  is  empowered,  in  case  of  non-payment  of  the  rates, 
to  order  warrants  to  he  issued  to  some  constable  or  other 
person,  to  be  named  therein,  "  to  levy  the  same  by  distress  mblboubmb. 
"  and  sale  of  the  goods  and  chattels  of  the  persons  occupying 
**  the  property  so  assessed  and  rated ;  and  in  the  event  of  no 
**  goods  and  chattels  of  the  tenant  being  found  on  the  premises 
**  to  satisfy  sach  distress,  the  landlord,"  <&c.,  "  shall  be  liable 
"  for  the  amount,  such  amount  to  be  recovered  by  distress 
**  and  sale  of  the  goods  and  chattels  of  such  landlord,  if  any 
"  be  found  on  the  tenant's  premises,  or  by  ordinary  action  of 
**  debt."    This  right  and  remedy  is  a  very  different  one  from 
tike  landlord's  right  of  distress  for  rent.     The  landlord's  right 
is  against  the  land,  in  respect  of  the  fruits  of  the  land,  and 
against  whatever  is  found  on  the  land.     The  right  of  the  Cor- 
poration to  rates  is  a  right  against  so  and  so,  enforceable 
against  his  chattels  in  respect  of  his  occupancy,  and  is  not 
against  any  chattels  but  his  chattels  found  on  the  land.     Ex 
parte  the  Churchwardens  and  Overseers  of  Burwash  (/).     The 
goods  of  a  stranger  are  distrainable  after  insolvency  for  rent 
hj  a  landlord ;  but  not  for  rates  due  to  the  Council.     The 
warrant  is  only  against  the  goods  of  the  occupant.      The 
Offidal  Assignee  had  attached  the  goods,  but  was  not  the 
ooeopant  of  the  premises. 

Miehie  (with  him  Fellows)  for  the  Corporation.— By  8  Fw., 
Na  12,  &  19,  it  is  enacted  that  every  warrant  of  distress  for 
rates  "  shall  be  in  the  words  or  to  the  effect  of  the  form  set 
"  oat  in  the  schedule  to  this  Act  annexed,  marked  C."  The 
foim  in  Schedule  G  directs  the  levy  to  be  *^  by  distress  and 
"  sale  of  the  goods  found  by  you  in  the  said  building  (or  tene- 
"  ment  or  property)  according  to  law."  This  warrant  made  a 
substantial  alteration  of  the  law ;  for  under  the  old  law  the 
Sooda  need  not  be  found  on  the  premises,  while,  under  this 
wamot,  they  most  be  so.     The  warrant  could  not  mean  that 

(/)  1  LowndM  M.  &  PoU,  60. 
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1861.  the  constable  must  '^  find  the  goods  according  to  htw,**  bat  that 
he  must  levy  and  sell  according  to  law,  the  goods  found  on  the 
premises.  He  might  no  longer,  as  before,  follow  the  goods  off 
^M^S^B.  *^®  premises,  as  a  landlord  might.  The  law  as  to  rates 
imposed  by  the  "  Municipal  Institutions  Act^**  18  Ftlc.,  No.  15, 
8.  32,  is  the  same.  It  nuikes  the  rate  a  charge  on  the  pre- 
mises, and  authorizes  a  levy  on  any  person's  goods  found  on 
the  premises.  Suppose  an  action  of  trespass ;  a  plea  justifping 
under  the  warrant,  for  that  these  were  the  Plaintifrs  goods 
found  on  the  premises,  would  be  good  ;  and  a  replication  that 
he  was  not  a  ratepayer,  bad  on  general  demurrer.  Such  a 
warrant  would  properly  be  issued  under  this  Act ;  if  issned,  a 
constable  under  it  would  have  his  justification  ;  and  if  so,  the 
Defendant  in  this  case  ought  now  to  succeed. 

Stawell,  C.  J. — ^Very  clear  powers  were  conferred  by  the 
67th  section  of  the  Act  6  Vic,  No.  18,  to  levy  on  the  goods 
of  the  person  occupying  the  premises.  No  power  whatsoever 
was  by  that  Act  given  to  levy  in  the  first  instance  on  any 
goods  not  belonging  to  the  occupier.  The  Act  more  reoentiy 
passed  prescribed  the  form  of  the  warrant,  but  the  whole  of 
that  Act  must  be  read  in  connection  with  the  former  one,  and 
it  was  obviously  intended  by  the  form  of  warrant  merely  to 
give  some  guidance  to  the  officer  of  the  manner  in  which  he 
was  to  execute  his  writ.  K  there  were  any  conflict  between 
the  enacting  part  and  the  schedule,  the  schedule  must  be  con- 
trolled by  the  enacting  part ;  but  there  is,  in  fact,  no  conflict 
here. 

Judgment  for  the  PlcUntif  ttith  costs. 
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Ik  re  JAMES  SCOTT,  a  Candidate  for  Admission  as  a        i86l. 

CONVEYANCEB.  „  T^'  T^  ^ 

September  2. 

JjILLING  moved  that  Mr.  James  ScoU,   of   St.   Kilda,  The  fe^ 

*  Notaiy  Public  and  Conveyancer  of  Scotland,"  have  leave  to  payahle  before 

examination  of 
be  examined  whether  he  is  fit  and  capable  to  practice  as  a  candidates  for 

Conrmnoer.  admission  as 

•^  conve^'ancers, 

&c.,  under  the 

The  Court  was  also  prayed  to  remit  some  portion  of  the  fee  ,„e  payable  by 

«f  fifty  guineas,  which  by  the  Rules  of  1854,  Cap.  2,  s.  25,  is  Act  of 

"^  ^  7       JT      /  /       Parhament, 

ptysble  on  the  admission  of  Conveyancers.  and  the  Court 

will  not 
entertain  a 
The  latter  portion  of  the  application  was  supported  by  sworn  petition  for 

statements  to  the  following  effect : — ^That  Mr.  Scott  was,  in  ^^j  ^^^  ^f 

1851,  admitted  by  the   Lords  of  Council   and   Session  at  *hem  on 

_  circumstancea 

fdinbuigh  "  as  a  Notary  (and  Conveyancer)  within  Scot-  §tated- 

IttKi" ;  that  before  admission  as  a  Notary,  a  gentleman  must 
ondeigo  a  rigid  examination,  conducted  by  Writers  of  the 
Signet,  ^*  iu  regard  to  his  knowledge  of  the  whole  notorial  and 
conveyancing  law  of  Scotland"  ;  that  Ids  commission  entitles 
bhn  to  practise  "  not  only  as  a  Notary  but  as  a  Conveyancer  " 
in  Scotland ;  that  Mr.  Scott  paid  £40  for  his  admission  as 
Notary  and  Conveyancer  in  Scotland,  and  has  paid  in  Scot- 
bad  since  admission  a  total  of  £17  for  certificates ;  that  by 
11  Vic,  No.  33,  regulating  admission  of  Conveyancers  here 
imtil  February,  1854,  no  fee  was  fixed  or  specified  to  be  paid 
bf  the  applicant ;  that  Mr  Scott  is  informed  there  are  now 
on  the  Roll  of  the  Supreme  Court  of  this  colony  several 
gentlemen  who  paid  only  £5  previous  to  admission  ;  that 
Mr.  Scott  is  ready  to  pay  the  fifty  guineas  fixed  by  the 
BuU»  of  29th  November,  1853,  now  in  force,  if  ordered  by 
the  Court 


It  waa    submitted  that  the  Court,  in  this  case,  <'  might 
jortly  exercise  the  general  power  with  which  it  is  invested  as 
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1861.  to  the  admission  of  Conyeyancers,  and  reduce  the  fee  to  such 
^nrv  ^^°^  ^  ™*y  ^  conceived  fair  and  reasonable  in  the  eucam- 
ScoTT.       stances." 

Rule  26  requires  that  the  fee  must  be  paid  to  the  Secretaiy  of 
the  Board  of  Examiners  by  the  applicant ''  prior  to  submitdng 
to  the  examination  required.*' 

Billing  referred  to  a  dictum  that  the  Rules  of  the  Court  an 
not  the  masters  of  the  Court,  but  its  servants. 

Stawell,  C.  J. — ^These  Rules  are  made  law  by  Act  of  Fftrlia- 
ment  (15  Vic,  No.  10,  s.  22).  Have  we  any  jurisdiction  to  do 
what  is  afiked  ? 

Barry f  J. — ^Might  we  dispense  with  the  Customs  Duties  in 
the  same  way — ^those  on  wines  for  instance  ? 

Order  granted  for  examination  siaqify. 


REGENA  V.  C08TELL0  and  Othsbs. 
September  8. 

Oni^^  SiGINBOTHAM,  for    the    Crown,   applied    under    ths 

Steti^Fic.,  "  •^"'^'^  ^<  ^1  ^«^»  No.  19,  s.  17,  that  the  trial  of  the 

Xo.  19,  s.  17,   issues  of  any  Information  filed  against  these  Defendants  be  by 

for  trial  of  ^  -o  * 

issues  by  a       &  Special  Jury  of  Twelve,  at  the  next  Sessions 

special  jniy  of 

twelve,  the 

Court  will  Barry,  J. — What  do  you  move  on  9     How  does  it  appear 

pKraf'thaTa     *^**  thffte  is  any  committal  yet  ? 
ihas 


committed  for      Higinbotham. — I  have  no  materiala ;  and  I  apprehend  none 
*"•!.  ure  necessary. 
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Banrjf,  J. — If  a  person  come  quia  ttmet^  and  afterwards  it        1861. 
appear  that  there  had  been  no  information  found  or  even 
commitment  made,  this  would  torn  out  to  have  been  an 
inopportane  step  for  the  Court  to  have  taken. 

Stawdlj  C.  J. — Do  you  contend  that  the  Attomej-Qeneral 
has  a  right  to  the  order — ^that  there  is  no  discretion  in  the 
Ooortt 

Higinbotham  conceded  that  it  would  seem  the  Court  had  a 
discretion ;  and  that  as  the  application  might  be  made  as  well 
by  <*  any  defendant  or  person  accused"  as  by  the  Crown,  it 
iKmld  seem  there  should  first  have  been  a  committal. 

StaweUf  C.  J. — ^If  we  have  a  discretion,  we  ought  to  have 
matirials  to  exercise  it  upon. 

HigMotJuwi  said  he  would  act  on  this  view. 


HigMoihamj  for  the  Crown,  renewed  the  application  made  SeptenAer  4. 
by  him  yesterday  for  an  order  that  the  trial  of  any  issues 
joined  on  any  Information  that  may  be  filed  against  the 
Defendants  be  tried  by  a  Special  Jury  of  twelve  men,  at  the 
next  Criminal  Sessions  of  the  Supreme  Court.  He  moved 
now  upon  an  affidavit  of  the  Crown  Solicitor  that  the 
Defendants  had  been  committed  to  take  their  trial  at 
the  ensuing  Sessions  ''  for  conspiring  to  commit  a  misde- 
meanour." 

The  Court  seemmg  to  desire  that  other  materials  should 
be  brought  before  it»  Higinbotham  said  he  was  informed  that 
aimilar  i^Ucations  had  been  granted  on  motion,  without 
materials,  in  the  cases  of  The  Quiun  v.  Cherry,  The  Queen 
9.  Ruddell,  The  (iueen  v.  Outhrie,  and  The  Queen  v. 
Hvgkee. 
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1861. 


Regina 

V. 
COSTELLO. 


As  to  the  first  case,  Stawelly  C.  J.,  said  the  application  was 
made  to  himself  sitting  as  a  Cnminal  Judge,  when  he  had  the 
depositions  and  other  proceedings  before  him,  and  saw  from 
those  materials  that  the  case  was  essentlallj  fit  for  trial  by  a 
Special  Jury  of  twelve.  As  to  the  other  cases,  it  seemed  the 
impression  of  their  Honours  that  the  motions  in  them  must 
have  been  similarly  made  to  a  Judge  sitting  as  a  Crimiiul 
Judge,  when  the  ihaterials  would  be  before  him  on  which  to 
exercise  the  discretion,  which,  it  had  been  conceded  for  the 
Crown  yesterday,  the  Court  or  Judge  was  to  exercise  on  the 
application.  But  Counsel^  on  the  instructions  of  the  Crown 
Solicitor,  stated  that  one  of  these  applications  had  been  made 
to  a  Judge  in  Chambers,  and  on  no  materials. 


Higinbotham  referred  to  the  Imperial  Statute  6  Qto.  4, 
Cap.  50,  relative  to  the  law  of  Jurors  and  Juries.  By  Section  30 
it  is  made  lawful  for  the  Superior  Courts,  "  upon  motion  made 
''  on  behalf  of  the  King,  or  upon  the  motion  of  any  prosecutor, 
"  relator,  plaintiflT,  or  demandant,  or  of  any  defendant  or 
"  tenant  in  any  case  whatsoever,  whether  civil  or  criminal, 
"  depending  in  any  of  the  said  courts,"  <&c.,  '*  to  order  and 
''  appoint  a  Special  Jury,"  d^;.,  ''  for  the  trial  of  any  issue 
'^  joined  in  any  of  the  said  cases."  Under  this  law,  after  issue 
joined  the  practice  was  that  the  motion  was  one  of  course, 
made  and  granted  without  farther  materials  than  were  neces- 
sary to  show  a  cause  depending  and  issue  joined.  The  panJkl 
enactment  in  the  Victorian  Act,  No.  19,  for  regulating  Juries, 
is  different.  Section  30  enacts  that—"  upon  all  inquests  to 
«  be  taken  before  the  Supreme  Court,  or  at  any  Assises  where 
"  the  Queen  is  a  party,"  &c.,  ''  it  shall  be  lawful  for  the 
"  Supreme  Court,  on  application  to  such  Court,  on  behalf  of 
"  Her  Majesty,  or  by  or  on  behalf  of  any  defendant  or  person 
"  accused  of  any  indictable  offence,  whether  any  indictment 
"  presentment,  or  information  shall  have  been  found  exhibited, 
"  or  filed  or  not,  to  order  that  the  trial  of  any  issues  joined 
"  upon  any  indictment,  presentment,  or  information  which  his 
"  been  or  shall  be  found  exhibited  or  filed,"  ifec.,  **  shall  he 
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"  tried  by  a  Special  Jiuy  of  twelve  mea"    At  the  utmost  it        1861. 
would  not  seem  necessary  under  this  law  to  show  more  than 
that*  person  has  been  committed  for  trial.     The  affidavit  now 
offered  showed  that. 

The  CouBT  {^),  after  deliberation,  granted  the  motion. 


Ih  ri  Th*  municipal  COUNCIL  op  KYNETON, 

Ex  PAETK  aURNER* 

September  6. 

xjL  BULE  nUi  for  prohibition,  addressed  to  the  Municipal  A  Municipal 
GoimcO,  ordering  them  not  to  proceed  with  a  conviction  of  ^^J^^^^^j. 
Mr.  Gumer^  for  breach  of  the  following  Bye-Law  : —  18  Vic.,  No. 

Xoy  pfliSSCCL  ft 

bye-law  "  for 
"  Bye-Law  No.  10,  for  Compelling  the  Fencing  of  Certain     compelling  the 

«  Lands  abutting  upon  the  PubHc  Footpaths.  ^rtoin  l^da 

"  Whereas,  by  the  Act  of  CouncU  18  Vic,  No.  15,  intituled,  the^ic"^" 
"  *  An  Act  for  the  Estdblishment  of  Municipal  Institutions  in  footpaths." 
"  Victori€iy*  it  is  enacted  that  the  CouncU  of  every  Municipal  ^^.^^  ^n^j 

''District  shall  amongst    other   things  have  the  care  and  "mention of  a 

conviction 
"  management  of  the  roads,  public  streets  and  paths  within  thereunder 

"  such  Municipal  District :  And  whereas  it  is  necessary  for  P«>*^5bited. 

^  the  due  preservation  of  the  paths  and  water-tables  in  this 

"  Municipal  District  that  all  lands  alienated  from  the  Crown 

"  abutting  upon  such  paths  should  be  fenced  on  the  side  or 

"  sides  abutting  on  such  paths  and  water-tables,  be  it  therefore 

''  enacted  by  the  Municipal  Council  of  Kyneton  that  after  the 

"^  esq^iration  of  one  calendar  month  from  the  date  of  this  Bye- 


iff)   Stamfeil,  C.  J.,  JSarry  J.,  wae  understood  that  His  Honour 

■Dd  WUUamtt,  J.  had  been  sammoned  in  the  same 

*  At  the  beginning  of  the  case  way  as  Mr.  Qumer,  and  had  paid, 

Bmrry,    J.,    intimated    that    he  but  under  protest. 
■nst  be  merely  a  spectator.     It 
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MUKICIPAIi 
CJOXTNOIL 

of 
Ktnbton. 


"  Law  receiving  the  assent  of  Hb  Excellency  the  Govemor, 
"  every  person  or  persons  being  the  owner,  occupier,  or  trustee, 
"  owners,  occupiers,  or  trustees,  of  any  land  abutting  upon  anj 
''  path  which  now  is  or  which  may  hereafter  be  made  within 
"  the  said  Municipal  District  shall  on  receiving  a  notice  to  tlut 
"  e£fect  from  the  Council  or  their  officer  appointed  for  tlutt 
''  purpose  fence  in  or  cause  to  be  fenced  in  with  a  good  and 
''  substantial  fence  the  frontage  of  such  land  abuttinji:  upon 
''  such  path,  so  as  to  prevent  horses,  cattle,  carts,  drays, 
''  waggons,  or  other  animals  or  vehicles  from  crossing  over  the 
"  same  ]  and  in  case  such  owner,  occupier,  or  trustee,  owners, 
"  occupiers,  or  trustees  shall  not  within  twenty-one  days  after 
''  the  receipt  of  such  notice  fence  in  or  cause  to  be  fenced  in 
"  the  frontage  of  such  land  aA  aforesaid,  such  owner,  occupier, 
^'  or  trustee,  owners,  occupiers,  or  trustees,  shall  on  conviction 
"  thereof  before  any  two  of  Her  Majesty's  Justices  of  the 
"  Peace  forfeit  and  pay  for  every  such  offence,  refusal,  or 
''  neglect  a  sum  or  penalty  not  exceeding  £10.*' 


"  Chief  Secretary's  OiBce,  Melboara«. 
"  The  foregoing  Bye-Law,  No.  10,  made  by  the  Municipal 
''  Council  of  Kyneton,  has  been  assented  to  by  the  Qoveraor, 
''  with  the  advice  of  the  Executive  Council 

"William  Nicholson." 

Mr.  Gumer  had  offended  by  not  putting  up  any  fence  as 
required,  had  been  summoned  on  behalf  of  the  Council,  and 
had  been  convicted  and  fined. 

Wood  now  moved  absolute  the  rule  for  prohibition. 

No  one  appeared  on  behalf  of  the  Council  to  support  the 
Bye-law. 


Wood, — The  only  sections  of  the  Victorian  Act,  18  Fie, 
No.  15,  which  can  be  supposed  to  give  power  to  make  such  a 
Bye-Law,  are  sections  26  and  27. 
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Section  26  makes  it  competent  for  the  Council  ^*  to  make        1861. 
Bye-Laws"   for  the  r^pilation  of  their  own  proceedings,  of        j^^^ 
rating,  the  conduct  and  validity  of  elections,  the  extinction  of   Municipal 
fires,  suppression  of  nuisances  and  offensive  or  unwholesome  ^f 

matters,  regulation  of  licences,  and  of  trades  and  markets,  Ktneton. 
"the  preservation  of  public  decency  and  public  health,  the 
*' restraining  of  noisome  and  Unwholesome  trades,  and  the 
"  general  good  rule  and  government  of  such  Municipal  District.'* 
A  Bye-Law  compelling  the  erection  of  a  fence  could  not  come 
within  this  clause ;  it  is  not  ejusdem  generis  with  any  of  these 
enumerated  matters. 

Section  27  says : — "  Every  such  Municipal  Council  shall 
"  have  the  care  and  management  of  the  roads,  public  streets, 
"paths,  wharfs,  jetties,  piers,  and  public  thoroughfares,**  (&c., 
^  and  shall  and  may  make  such  bye-laws  for  carrying  out  these 
"  objects,*'  &C.,  "  as  shall  to  such  Council  seem  fit.**  This 
appears  to  be  the  section  of  the  Act  recited  by  the  Bye-Law, 
and  under  which  it  was  made ;  but  this  section  does  not  go 
the  length  of  saying  that  the  Council  shall  have  authority  to 
tell  a  man  what  he  shall  do  on  his  own  lands.  If  Section  26 
empowers  the  Council  to  require  a  man  to  put  up  a  fence  on 
his  own  land,  it  may  be  invoked  to  authorize  a  bye-law  that 
he  shall  put  up  a  brick  or  stone  wall  along  his  land,  or  that 
he  shall  put  buildings  on  his  land«  The  Council  might  deem 
such  things  as  requisite  for  ''  the  general  good  rule  and  govern- 
ment" of  the  district  Nor  under  Section  27  can  the  erection 
of  a  fence  on  private  land  be  a  thing  concerning  the  care  and 
management  of  the  roads,  streets,  paths,  and  thoroughfares. 

Williams^  J.,  referred  to  the  "  Fencing  Act,*' 

Wood. — This  conviction  was  not  under  that  Act.  It  could 
not  have  been.  That  Act  is  in  reference  to  owners  of  con- 
tiguous lands.  The  Council  is  not  owner  of  the  soil  of  the 
road  or  path.  There  are  also  notices  to  be  given,  and  half  the 
cost  of  fencing  to  be  paid  under  that  Act.     They  could  effec- 
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tually  protect  the  public  paths  at  the  public  coat,  by  putting 
up  a  kerb-stone,  or  posts  and  raila,  on  the  path  itself;  but 

MuiaciFAL  they  prefer  compelling  the  individual  who  owns  the  contiguous 
0f  land  to  protect  their  path  by  putting  up  a  fence,  or  a  wall,  or 

Ktkiton.  a  building  on  his  land.  [Stawell^  C.  J. — ^Are  these  bye-kws 
passed  by  the  Municipal  Council,  and  then  assented  to  by  the 
Qoyemor  alone  ?  Is  there  no  appeal  before  they  become  law  t] 
They  are.  There  is  no  appeal  at  all.  Nor  is  there  any  appeal 
from  the  conyiction  under  them  by  the  Justices.  The  only 
way  to  test  their  validity  b  the  one  we  are  taking.  [Stanceil^ 
C.  J. — Is  there  no  notice  to  the  public  before  they  have  the 
validity  of  law  ?]  No  ;  it  is  not  with  these  bye-laws  under  the 
''  Municipal  Inatitutioru  Act,^*  as  with  the  bye-laws  of  the 
Corporation  of  Melbourne.  There  is  no  publication,  unless 
some  enlightened  organ  of  public  opinion  obtains  information 
and  chooses  to  publish  it.  A  bye-law  of  one  of  the  companies 
of  London,  which  the  great  Lord  Chancellor  Hardwick  and  all 
the  other  Judges  had  duly  certified,  was  nevertheless  held  bad 
in  the  case  of  Carter  v,  Sanderson  Qi), 


Stawell,  C.  J. — The  principle  here  assumed,  if  conceded, 
might  lead  to  irremediable  ii\jury  to  private  property.  The 
object,  no  doubt  was  a  good  one,  but  practically  it  amounts 
to  an  attempt  to  get  the  public  roads  put  in  order  at  the  expense 
of  individuals.  If  it  wera  shown  that  an  irremediable  public 
injury  would  arise  from  any  particular  mode  of  using  private 
property,  a  proceeding  to  prevent  such  an  ii^jury  might  be 
necessary,  but  that  is  not  the  case  here.  If  it  had  been  intended 
to  give  such  a  power  as  this,  it  would  most  probably  have 
been  given  by  enabling  the  Council  to  put  up  a  fence,  and  to 
levy  the  cost  on  the  owner  of  the  property.  The  Bye-Law  is 
clearly  ultra  vireSy  and  the  prohibition  must  go.     No  coats. 


Rule  absolute  tvithout  costs. 


(k)  5  Bing.,  87. 
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1861. 
MCMULLEN  V.  PHILLIPS.  --v— 

September  16, 

Xjl  EULE  ntn  for  a  New  Trial  had  been  obtained  by  the  Where  tho 
Defendant  on  the  condition  of  his  paying  the  costs  of  the  common  Law 

feimer  trial.     The  Plaintiff's  costs  had  been  taxed,  a  copy  of  Conrts  at 

^^Toftminster 
the  Prothonotaiy's  allocatur  served  on  the  Defendant,  and  a  do  not  agree 

demaod  made  upon  him  for  the  amount,  which,  however,  had  *^^^  i.vj- 

not  been  paid.  Oonrt  will 

follow  the 
Queen's  Bench 
Fellcws,  for  the  Plaintiff,  moved,  in  accordance  with  the  prwtioe  on  all 

oooflAom* 

pncdce  of  the  Court  of  Queen's  Bench,  for  a  rule,  absolute  in 

the  fiiat  instance,  to  rescind  the  rule  for  a  new  trial.  In  the 
Court  of  Common  Pleas  the  practice  is  to  grant  a  simple  rule 
nsti;  and  in  the  Court  of  Exchequer  a  rule  nisiy  which  makes 
itself  absolute  if  cause  be  not  shown  within  the  time  limited 
by  the  rule.     Champion  v,  Oriffiths  (j%  Phillips  v.  Warren  (k). 

Per  Curiam  (Q.— This  Court  will  follow  the  Queen's  Bench 
pHK^ce  on  all  occasions. 

BuU  absolute  granted. 


(»  1  DowL,  N.S.,  819.  (0  SiaweU,  C.  J.,  Barry,  J.,  and 

(i)  14  M.  &  W.,  780.  WUUame,  J. 
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1861. 
>--v—  ORIENTAL  BANK  CORPORATION  v.  GRANT. 

September  10. 

After  a  levy  .JL  HIS  was  a  Summons  in  Chambers  adjourned  into  Court 
Sheriff,  under  ^  order  to  obtain  the  opinion  of  the  fall  Court  upon  the  oon- 

an  execution,    gtruction  of  the  179th  section  of  the  "  Common  Law  Practice 

there  was  a 

tnrplns  of         Act^ 

proceeds. 

Seld,  that 
soch  surplus         The   Plaintiffs,   having  obtaiaed  a  judgment   agunst  the 

hands  of  the  ^  ^^^^^^^^  found,  upon  lodging  their  execution  with  the 
Sheriff,  are  not  Sheriff  of  Ballaarat,  that  he  had  already  levied  upon  the  goods 
"moniesofthe    *,^^,.         ,  ...-.  - 

judgment        ^"  ^'^  Defendant  under  a  prior  execution  m  the  action  of 

dehtor  in  his    M^Ewan  v.  Grant.     The  goods  seized  under  the  prior  execu- 

hands,    which  ; 

can  be  tion  having  been  sold,  realized  more  than  sufBcient  to  pay  the 

attached  by  a  j^dg^lent  in  the  first  action,  leaving  a  surplus  in  the  hands  of 
judgment  the  Sheriff,  which,  under  ordinary  circumstances  would  have 
under  the        ^'^  returned  by  him  to  the  Defendant     It  was  admitted  that 

"  Conrnon       this  surplus  could  not  be  levied  on  under  the /?.  fa.  lodged  with 

Xcito  Practice  •^  ^ 

Act,"  s.  179.   the  Sheriff  in   the  present   action,   and  the   Plaintiffs  had 

accordingly  taken  steps  to  attach  it  as  monies  of  the  Defendant 

in  the  hands  of  the  Sheriff. 

Wood  now  moved  {Fellows  consenting  to  show  cause  in  the 
first  instance)  for  a  rule  calling  on  the  Sheriff,  as  garnishee,  to 
show  cause  why  he  should  not  pay  to  the  judgment  creditor 
all  such  monies  the  property  of  the  judgment  debtor  as 
may  be  in  his  hands,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  judgment  debt. 

Fellows  showed  cause. — ^The  word  "  monies"  in  the  179th 
section  of  the  "  Common  Law  Practice  Act "  applies  only  to 
specific  monies  which  can  be  identified  and  earmarked  in  the 
possession  of  the  garnishee.  [Williams,  J. — The  principle 
which  has  guided  me  in  my  decisions  in  Chambers  upon  this 
clause  is,  that  this  motion  for  attachment  cannot  be  made 
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except  in  cases  where  troyer  would  lie.]     In  this  case,  in  1861. 

&ct,  the  Sheriff  is  a  debtor  to  the  execution  debtor  for  the 
tmomit  of  the  overplus,  and  the  179th  section  does  not  apply. 
Bolnnson  v.  Peace  (m),  Harrison  v.  Paynter  (n),  Collingridge  v, 
Paxlon  (o). 

Wood,  m  support  of  the  Rule. — ^The  179th  section  is  founded 
upon  the  6l8t  section  of  the  "  Common  Law  Procedure  Acf^  in 
England,  except  that  the  word  "  monies  "  is  used  here  instead 
of  the  word  **  debts."  This  surplus  in  the  hands  of  the  Sheriff 
18  dearly  **  monies  of  the  Judgment  Debtor  in  his  hands." 
The  return  of  the  Sheriff  to  the  fi.  fa.  is,  that  he  has  caused  to 
be  made  of  the  goods  and  chattels  of  the  debtor  the  *'  monies" 
within  mentioned.  The  cases  cited  on  the  other  side  turn 
upon  the  1  ife  2  Fi'c,  Cap.  110,  s.  12,  which  corresponds  with 
the  176th  section  of  the  *^  Common  Law  Practice  Act,*^  and 
not  with  the  1 79th  section,  under  which  this  rule  is  moved  for. 

Stawsll,  C.  J. — ^We  have  in  many  cases  had  some  difficulty 
as  to  the  proper  construction  to  be  put  on  this  section.  It  is 
erident  that  the  supposed  improvement  on  the  English  Statute 
has  rendered  the  local  Act  to  a  great  extent  inoperative,  and 
Bbrictly  speaking  it  may  be  held  that  the  words  are  only  applic- 
able to  cases  where  trover  would  lie.  I  think  the  proper  con- 
itmction  is,  that  the  Act  applies  only  to  those  cases  in  which 
money,  or  goods  to  be  converted  into  money,  have  been  placed 
in  the  hands  of  one  person  by  another ;  and,  where  the  person 
has  received  them  by  the  express  or  implied  consent  of  the 
debtor,  then  only  is  he  a  garnishee  within  this  Act.  In  all  cases 
of  agency  and  bailment  the  Act  will  apply,  and  has  been  held  to 
apply;  bat  in  this  case,  where  the  goods  have  been  seized 
nnder  process  by  the  Sheriff^  and  those  goods  have  been  after- 
wards converted  into  money,  I  think  the  Act  does  not  apply. 
Ihat  was  the  view  taken  in  the  case  oiHodgkinaon  v.fJhambers, 


(«•)  7  Doi^L,  P.  C,  93.  (o)  11  C.  B.,  683. 

(•)  6  H.  A  W.,  887. 

VOL.  I. LAW.  C 
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1861.        after  fiill  aigiiment  on  the  Equity  aide  of  the  Court.    In  that  • 

^^^i^     case  the  money  being  in  the  hands  of  the  Master  in  Equity, 

Bank        was  ordered  to  be  paid  out  to  a  suitor,  and  the  Court  refiued 

G&AKT.      ^  attach  it  in  the  hands  of  the  Master  on  the  application  of 

an  execution  creditor  of  the  party  to  whom  it  was  ordered  to 

be  paid  out.     I  think  the  same  principle  applies  here,  and  that 

in  this  case  the  Act  does  not  apply. 

Barby,  J. — It  appears  to  me  that  the  money  liable  to  be 
attached  under  this  Act  is  that  which  comes  into  the  posses- 
sion of  an  agent  or  bailee  by  contract  expressly  proved ;  but 
not  money  which,  as  in  this  case,  comes  into  the  liands  of  a 
public  officer  in  invitum  as  regards  the  person  against  whom 
the  writ  is  issued. 

Williams,  J.,  concurred. 

Rule  refiued. 


September  10. 


BARBER  V.  COBB. 


D. 


Declaration  on  JL/EMURRER  to  Defendant's  Plea, 
a  bond  for 
breach  of  the 

H^^^'thkt  '^^  ^*®  ^  ^*^^^  ^^^  *  ^^^  ^^^  ^65,000,  given  by  the 

since  action  Defendant  to  Plaintiff^s  wife.  The  bond,  as  originally  drawn 
bond^ad  been  ^P»  "^^  ^^7  ^  secure  the  payment  of  a  certain  sum  of  money. 
rectified  under  It  was  alleged  by  the  Defendant  that,  according  to  the  inten- 
a  Decree  in  ^,  .,,,ii,i  i  j 

Equity,  and     tion  of  the  parties,  the  bond  should  have  been  drawn  up  to 

*^*diti*  secure  either  the  payment  of  this  sum  of  money,   or  the 

rectified  had     execution  by  the  Defendant  of  a  conveyance  to  the  Plaintiff's 

formed^Bince     ^^®  ^^  certain  property  in  Stephen  Street     Upon  this  action 

rectification,     being  brought,  the  Defendant  instituted  a  suit  in  Equity  for 

demurrer,  that  the  rectification  of  the  bond,  in  which  suit  he  obtained  a  decree 

the  plea  wag    Erecting  the  bond  to  be  rectified  by  the  insertion  of  the  alter- 
no  an«wer  to  °  "^ 
the  action.       native  condition.     The  Defendant  then  pleaded  to  this  action 


Per  Oubiak  Q>). — ^TEis  Plea  is  no  answer  to  the  action. 
Tbae  vas  a  breach  before  action  brought,  it  is  quite  unneces- 
my  to  refer  to  the  decree  in  the  Court  of  Equity. 

Demurrer  allowed. 

(j9)  8t0wMt  C.  J.,  Barry,  J.,  and  WUUams,  J. 
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tbe  rectification  of  the  bond,  and  his  subsequent  compliance        1861. 
with  the  condition  of  the  bond  as  so  amended 

To  tius  Flea  the  Plaintiff  demurred,  upon  the  ground  that 
the  performance  of  the  condition  of  the  bond  as  amended,  was 
oooe  action  brought. 

Fellows  for  the  Demurrer. — To  have  made  this  a  good  Plea, 
it  ahould  have  alleged  that  the  parties  had,  before  action 
biongfat,  actually  done  what  was  originally  intended ;  whereas 
it  only  Kvers  performance,  since  action  brought,  of  the  condition 
as  amended. 

Wood  in  support  of  the  Plea. — If  this  demurrer  be  allowed, 
the  decree  in  the  Equity  suit  will  be  utterly  futile.  If  the 
bond  is  allowed  to  be  rectified  after  action  brought,  the 
defimoe  ariaing  after  action  ought  to  be  admitted.  The 
De£eDdant  has    performed  the    condition  of   the    bond    as 


c  2 
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1861. 
N—v— -  CLOUGH  V.  LAING. 

September  12. 

^mortgaged  OPECIAL  Case,  for  the  opinion  of  tbe  Coutt  as  to  tiie 
woolfiTshe^  •  "g^*8  of  an  Official  Assignee  over  the  wool  of  sheep  first 
and  then,  mortgaged  by  the  insolvent  as  sheep,  and  secondly  encumbered 
consent  of  the  ^*^  *  ^^^^  ^^  their  wool,  without  the  consent,  in  writing, 

mortgagee,      of  the  Mortcrairee.     Defendant  (the  Official  Assiirnee  of  the 

under  17  Vic.,  ^,  ,.,,,, 

No.  16,  8.  5,     Mortgagor)  claimed  that  the  second  mortgage  was  a  naUitj, 

gave  a  second  ^^  whole  corpus  being  given  to  secure  the  first  encumbrance. 

same  wool  as 

^nd^*"  bellows,  for  the  Plaintiff.— By  17  Vic,  No.  16,  s.  5,  any 

mortgagee :      Mortgagor  of  stock,  with  the  consent  in  writing  of  the  Mort- 

Seld,  as  ,  .  ,. 

between  A**     g^g^^  thereof,  may  give  a  valid  lien  on  the  next  ensuing  chp 

Official  ^f  ^|jg  ^Q^j  q£  g^^jjj  stock.     This  consent  is  for  the  protection 

Assignee  and  '^ 

the  second       of  the  Mortgagee,  and  it  does  not  lie  in  the  mouth  of  the 

that  the^*       Mortgagor  to  say  that  he  had  not  got  the  necessary  consent 
second  at  the  time  of  giving  the  lien.     A  man  cannot  allege  his  ovn 

valid,  though  fraud  to  avoid  his  own  deed.  Montefiori  v.  Montefiori  (9).  If 
to  th^^firat^*^  under  any  circumstances  the  lien  can  be  good,  the  lienor  shall 
mortgagee.  not  be  allowed  to  say  those  circumstances  do  not  exist  which 
make  it  good.  Doe  d.  Levy  v.  Home  (r).  A  mort^gor  can- 
not set  up  a  first  mortgage  to  defeat  a  second  mortgage. 
Here  the  Official  Assignee  of  the  Mortgagor  cannot  be 
in  a  better  position  than  the  Mortgagor  himself.  Fenn  v, 
Bittleston  (s). 

Wood  for  the  Defendant. — The  authorities  cited  do  not 
apply,  because  here  is  an  express  enactment  that  tlie  Mort- 
gagor may,  with  the  consent  of  the  Mortgagee^  give  a  lioi 
on  the  wool ;  and  this  Act  being  in  contravention  of  the 
Common  Law  must  be  construed  strictly.     Here  there  can  be 


(q)  1  W.  Bladi.,  863.  (*)  7  Ex.,  162. 

(r)  8  Q.  B.,  760. 
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no  fraud  because  the  first  mortgage  was  registered,  and  there-        1861. 
fore  the  lienee  knew  of  it,  and  should  hare  required  the 
consent  in  writing  of  the  Mortgagee  as  prescribed  by  the  Act. 

FeUaws  in  reply. 

Btawell,  C.  J. — It  appears  to  me  that  no  person  ought  to 
be  allowed  to  declare  that  his  own  deed  is  inoperative  when  he 
has  done  his  best  to  make  it  operative,  and  when  it  is  only 
inoperative  in  consequence  of  the  omission  of  some  mere  formal 
act;  and  I  think  that  the  Official  Assignee  here  stands  in  the 
same  position  as,  and  is  entitled  to  no  higher  rights  than, 
die  insolvent  himself  would  be  if  he  were  not  insolvent  and 
if  he  had  paid  off  the  first  mortgage.  Inasmuch  as  no 
objection  is  raised  by  the  first  Mortgagee,  the  fact  of  that 
mortgage  not  being  paid  off  does  not  affect  the  question,  and 
although  this  lien  would  be  invalid  as  against  the  first  Mort- 
gagee, in  my  opinion  it  is  valid  as  against  the  insolvent 
himself,  and  therefore  valid  as  against  his  Official  Assignee. 
I  am,  therefore,  of  opinion  that  the  Plaintiff  is  entitled  to  the 
Hen  on  the  wool  created  by  the  insolvent. 

Babbt,  J.,  and  Williams,  J.,  concurred. 

Judgment  for  the  Plaintiff. 


22 


SUPREME   COURT:   VICTORIA. 


1861 

>^^^  FENTON  V.  BOARD  OP  LAND  AND  WORKS. 

September  18. 

J*  claimed  !dPECIAL  Case.  The  Plaintiff  was  possessed  in  fee  of 
of ^nd^d  ®®^*"^  ^^^^  through  which  a  Government  Railway  was  to 
Works  pass,  and  he  asked  for  compensation  £2,423  2«.  6d.,  and 

foTkX^''*''  ^^^  Defendants  offered  £483  6».  The  offer  being  lefased, 
the  question  was  referred  to  arbitration,  and  the  reference 
contained  a  provision  that  the  costs  were  to  be  in  the  discretion 
of  the  arbitrators.  Subsequently  an  award  was  made  of 
£1,347  4^.,  and  the  costs  of  the  arbitration.  The  Defendants 
being  dissatisfied  with  the  award,  desired  to  have  the  case 
tried  by  a  Jury,   under    the   provisions   of    the   21    Vic, 


and  the 

parties 

referred  the 

claim  and 

ooBtsto 

arbitration. 

The 

arbitrators 

awarded 


costs.    The  ^o*  ^3)  s.  24,  and  having  gone  before  a  Jury,  a  verdict  was 

^t^fied  ^^®^  ^^'  £1,339  11«.  Sd.     The  question  for  the  opinion  of 

with  the  the  Court  was,  whether  the  Plaintiff  was,  under  these  dr- 

n^''  under  cumstances,  entitled  to  recover  the  costs  of  the  submission, 

No.  38,  8. 24,  reference,  and  award. 


and  the  ver- 
dict was  for 
£1,339 11«.  3(2. 
Held,  that 
the  award  as 
to  the  costs 
was  still 
binding  by 


Fellows  for  the  Plaintiff. — ^The  parties  have  agreed  to  abide 
by  and  perform  the  award.     This  award  is  not  set  aside  by 
the  Act.     The  only  thing  altered  by  the  Act  is  the  amount  of 
the  compensation,  and  the  award  is  good  as  to  the  costs. 
^r*^^°^   CaOT/?5e/Z  V.  French  (t),  Follitt  v.  Forrest  (r). 
and  that 

Michie,  for  the  Defendant  cited  Lewis  v.  Harris  (to). 


Plaintiff  was 
entitled  to 
snch  costs ; 
Bnt  per 
Barry,  J., 
disseniiente. 
The  costs 
were  gone 
completely. 


Barry,  J. — I  am  of  opinion  that  in  this  instance  the  costs 
are  gone  completely,  and  that  the  Plaintiff  cannot  recover 
them.  It  strikes  me  that  the  Act  has  not  provided  for 'this 
case.  It  proposes  in  the  first  instance  that  there  shall  be  a 
reference  to  &  forum  domesticum ;  and  it  then  provides  that  if 


(t)  6  T.  R.,  200. 
(v)  11  Q.  B.,  949. 


{w)  2  B,  &  C,  620. 
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either  party  be  dissatisfied,  application  shall  be  made  for  a 
Jaiy.  There  is  no  provision  then  as  to  what  shall  become  of 
the  award.  It  seems  to  be  a  completely  independent  pro- 
ceeding. I  therefore  think  the  award  has  proved  abortive 
and  is  of  no  valne  whatsoever  for  any  purpose.  This  is  to  all 
intents  and  purposes  a  power  given  by  the  Act  to  set  aside 
the  award  virtoally,  as  much  as  if  there  was  power  given  to 
the  Court  to  upset  the  award  on  account  of  malversation  on 
the  part  of  the  Arbitrators ;  and  if  the  Arbitrators*  power  is 
gone  as  to  pari  it  is  gone  altogether. 


1861. 

Fenton 

V. 
BOABD 

of 

and 
Works. 


Stawell,  C.  J. — As  it  seems  to  me,  the  object  of  this  Act 
WIS  to  discountenance  these  disputes  as  much  as  possible,  and 
give  no  costs  on  either  side.  The  Act  is  silent  altogether  as 
to  costs;  but  in  this  instance,  the  parties  themselves  have 
entered  into  an  agreement  in  which  they  did  not  contemplate 
all  that  subsequently  took  place,  and  made  only  a  partial 
provision  for  costs.  They  were  perfectly  competent  to  enter 
into  that  agreement,  and  it  is  perfectly  valid.  I  think  the 
Act  only  renders  inoperative  that  which  the  Act  created,  and 
inasmuch  as  the  Act  did  not  create  this  agreement  as  to  costs, 
it  does  not  render  it  inoperative,  and  therefore  I  think,  pro 
fatOo,  the  award  is  good.  The  parties  themselves  made  this 
agreement  and  are  bound  by  it. 

William Sy  J. — I  also  am  of  opinion  that  this  question  rests 
altogether  upon  the  agreement.  The  parties  have  agreed 
that  the  costs  shall  be  in  the  discretion  of  arbitrators  appointed 
by  themselyes ;  and  I  do  not  think  that  by  the  Act  the  award 
18  rendered  vicious.  As  far  as  the  compensation  is  concerned, 
^  Terdict  of  the  Jury  upsets  the  amount  awarded  by  the 
arbftratoFB ;  but  I  think  the  parties  are  bound  as  to  the  costs 
by  the  result  of  the  arbitration. 


Judgment  far  the  Plaintiff. 
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' — . — •  In  rb  THOMPSON,  Ex  partb  JOHNSTON. 

September  18. 

—     T 

After  cauM      J.N  last  Tenn  Thompson  had  been  charged  before  the  Court 
shewn  against  ^^^  preparing  a  CoQTeyance  contrary  to  the  provisions  of  the 

commitment     n  yic    No,  33,  s.  13,  and  had  been  committed  to  gaol  for  a 

for  contempt  /.  y^  .  ,  .  ,  ^ 

of  Coort,  by     contempt  of  Court  m  so  doing ;  but  no  term  of  imprisonment 

breach  of         |^^  ^^^^^  fixed  by  the  Court,  and  an  application  made  on  his 

No.  83,  8. 18.   behalf  to  fix  a  pecuniary  fine,  under  the  above  section,  was 

and  after  the       /.      j 

Court  has        reJused. 

determined 

that  there  was 

a  contempt.  On  the  first  day  of  this  Term  a  motion  for  his  dischaige  wu 

^^d^dth     ™^^'  ^P^^  ^^  Defendant's   affidavit  that  his  health  was 
Defendant  to   suffering  from  confinement.      The  Court  then   required  an 
to  ^S"  hero  affidavit  to  that  effect  by  the  Medical  Officer  of  the  GaoL 
is  no  need  to 
exhibit  Inter- 
rogatories Billing  yesterday  renewed  the  application,  upon  additional 

l^endaL^^      affidavits  of  the  Defendant  and  his  Wife,  but  the  Court  declined 

Per  to  entertain  the  application  except  upon  an  affidavit  of  the 

where  a  '    '    Medical  Officer  of  the  Gaol.     Billing  then  moved  for  and 

prisoner  is  in    obtained  a  writ  of  Habeas  Corpus,  to  bring  in  the  body  of  the 

Court  on 

Habeas  Defendant   upon   the   Sheriff's  return  of  Cepi   Corpus,  in 

So^'the      ^^^^^  ^^^  ^®  Defendant  might  be  sworn  to  answer  Inter- 
writ  was  rogatories, 
g^nted  for 
another 

purpose,  if  the      The  Sheriff  now  brought  in  the  body  of  the  Defendant. 
Court  see  the 
sentence  of 

to  ^m^°it      ^^^^^^  (^P<^^  ^o*i<5«  ^  *^®  Prosecutor)  applied  to  have  the 

will  discharge  Defendant  admitted  to  bail,  no  Interrogatories  haying  been 

0^!^°^'    exhibited  against  him,  citing  Rex  v,  Edwards  (x).  [Stawell,  C.  J. 

Whether  a       — Here  the  Act  declares  he  shall  be  deemed  guilty  of  con- 
commitment  _,_  ,       .        .       ,  i.       .        .         -r    ^  .       . 

to  gaol  filing  tempt.    What  authority  is  there  for  issmng  Interrogatories  m 

no  term  of 

imprisonment,  for  breach  of  11  Vie.,  No.  88,  s.  18,  be  not  illegal 

(x)  4  Burr.,  2106. 
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esses  of  this  kind  ?]     The  practice,  according  to  the  English         1861. 
books,  is  inyariably  to  issue  Interrogatorieg.     [  WilliamSy  J. —        /^'^^ 
Here  there  is  a  finality  already.      Interrogatories  are  only    Thoicpsoit. 
exhibited  where  there  is  something  to  be  ascertained.]     He  is 
not  yet  proved  guilty  of  the  contempt.     The  form  of  the  writ 
of  attachment  is,  '^  to  answer  to  us,^'  &c.,  showing  that  some- 
thing is  to  be  done  after  the  arrest  upon  the  attachment. 
If  this  application  be  refused,  the  Defendant  may  be  kept 
indefinitely  in  gaol;    and  it  is  contrary  to  the  established 
principles  of  the  liberty  of  the  subject  that  a  man  should 
be  kept  in  gaol  at  the  pleasure  of  the  Court.     The  Court 
shoold  either    impose  a  fine   or    fix   a   definite    period  of 
imprisonment. 

Stawsll,  C.  J. — I  think  the  practice  of  exhibiting  Inter- 
rogatories in  a  case  of  this  kind  is  wholly  unnecessary.  The 
infariable  course  in  all  these  cases  has  been  that  the  person 
brooghtupto  answer  the  contempt  has  been  fined  or  imprisoned; 
and  to  require  Interrogatories  to  be  exhibited  now  would  be  to 
porsae  an  unnecessary,  and  in  my  opinion  a  harsh,  course, 
because  it  would  subject  the  party  charged  to  all  the  expense  o^ 
them.  In  the  case  of  a  constnictive  contempt,  it  is  only  right 
and  just,  that  the  person  charged  should  have  an  opportunity 
of  stating  any  facts  that  will  exculpate  him,  as  for  instance 
that  he  did  not  intend  any  contempt.  But  where  there  is  no 
doabt  about  the  contempt,  where  the  act  itself  is  necessarily 
pergetL  contempt,  Interrogatories  are  not  required.  In  this 
case  I  am  of  opinion  that  no  Interrogatories  are  necessary. 
The  present  Defendant  was  brought  before  the  Court  on  a 
charge  that  he  had  been  guilty  of  an  infringement  of  the  ISth 
section  of  the  11th  Victoria,  No.  33.  He  was  then  on  his 
trial,  was  tried,  and  found  guilty ;  and  the  Court  did  not  fix 
any  precise  period  of  imprisonment,  solely  in  consideration 
for  the  Defendant  himself,  and  on  the  supposition  that  he 
woold  be  able  to  show  some  reason  to  induce  the  Court  to 
release  him.  Some  doubts,  however,  have  existed  as  to  the 
propriety  of  not  fixing  at  the  time  the  period  for  which  the 
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1861.        Defendant  should  be  imprisoned  ;    and  although  I  do  not 
^^'P^^^     attach  weight  to  them,  yet  as  a  doubt  may  be  entertained,  I 
Thompson,    think  the  Defendant  should  be  discharged. 

Barry,  J. — I  was  not  in  Court  when  this  Prisoner  waB 
committed,  but  I  was  in  Court  when  a  case  similar  to  this 
was  disposed  of,  and  I  concur  now  in  the  opinion  of  the  Court 
as  to  the  course  adopted  then.  The  Court  then  having  the 
Defendant  before  it  on  the  affidavits  filed  on  both  sides  wm  in 
a  position  to  hear  and  determine  as  to  the  contempt,  and,  in 
that  case,  the  Court  being  in  possession  of  the  whole  case, 
determined  that  a  contempt  had  been  committed,  and  inflicted 
a  fine.  I  consider,  therefore,  that  the  Court  has  laid  down 
a  precedent  which  renders  the  present  application  unne- 
cessary. It  seems  that  in  the  present  case  the  Court  refosed 
to  inflict  a  fine,  and  a  commitment  took  place  without  any 
period  of  imprisonment  being  fixed.  On  that  point  I  do  not 
express  an  opinion ;  but  I  think  there  is  no  occasion  for  any 
Interrogatories  being  exhibited. 

Williams,  J. — It  appears  to  me  that  the  position  of  the 
Defendant  is  this,  that  he  placed  himself  before  the  Court  for 
judgment  the  same  as  any  other  Prisoner  is  placed  before  * 
Jury  for  trial.  The  Court  heard  the  case  on  affidavits,  and 
on  the  facts  before  them  they  gave  judgment,  and  found 
him  guilty ;  and  he  ought  to  have  been  sentenced  upon  that 
Judgment  as  though  he  had  been  found  guilty  by  a  Jury; 
and  for  that  reason  the  body  of  the  Prisoner  being  in  Court 
on  the  Habeas  corpus,  though  granted  for  another  purpose,  I 
think  we  should  now  discharge  him  from  further  custody,  for 
the  reasons  that  have  been  assigned.  Interrogatories,  I 
think,  are  quite  beside  the  question  here.  They  are  exhibited 
where  matters  are  to  be  proved,  and  for  the  purpose  of  ascer- 
taining certain  facts.  All  the  facts  in  this  case  have  been 
already  before  the  Court,  and  it  would  be  repeating  the  same 
thing  if  Interrogatories  were  to  be  exhibited.  I  think  the 
proper  course  here  would  have  been  to  have  brought  the 
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Defendant  up  on  Habeas  corpus  to   dischage  him   on  the        1861. 
ground  that  the  sentence  was  illegal.     I  do  not,  howerer,      ''T'^' 
think  that  that  is  an  ohjectijh  which  should  he  taken  hy  the    Thompson. 
Court ;  and  if  we  find  that  the  sentence  is  illegal,  I  think  the 
Prisoner  should  be  discharged. 

The  Prisoner  was  discharged. 


T 


HE  following  written  Judgments  of  the  Court  in  three 
cases,  argued  iu  a  preceding  Term,  were  read  by  His  Honour 
the  Chief  Justice  on  the  first  day  of  this  Term : — 

NICHOLSON  &  SUTHERLAND  v,  ROBERTSON  &  GOODLET. 

Lr  this  case  proceedings  were  taken,  under  the  Act  4  Vic.,  No.  6,  a  bond  under 
against  one   of  the  Defendants   {Goodlet),  then   absent    from  the  it  not  BuffidenUf 
eoantry.     The  other  Defendant  {^Robertson)  appeared,  and  defended  not  entered  into 
the  action.     On  the  22nd  January  last  a  writ  of  foreign  attachment  j[y8n"extl3t^tJie 
was  issned,  and  on  the  5th  February  a  bond  was  filed  without  date,  writ  of  attach- 
and  of  only  one  of  the  Plaintiffs  ^Sutherland)  and  two  sureties.     On  "roc^JdinJ^taSn 
the  22nd  April  the  Defendant  Qoodlet  returned  to  the  country.     The  a'ter  a  bond  so 
canse  was  set  down  for  trial  as  against  Robertson,  and  for  enquiry  as  jIS|^iaJ°'k!? 

gainst  Qoodlet,  and  a  verdict  returned  for  the  Plaintiffs.  *»k«n  ^f®  "• 

are  inoperative. 
Compliance 
On  the  25th  June  instructions  were  given  by  the  Defendant  Goodlet  '^"*.*%    . 
to  his  attorney,  and  on  the  2nd  July  the  present  ride  was  obtained,  4  Vic,  No.  6,  by 
to  set  aside  the  writ  of  foreign  attachment,  and  all  subsequent  pro-  Jot  ne^S^'to 
oeedings,  on  the  grounds,  that  the  bond  had  been  made  by  only  one  of  enable  him,  when 
thePhiintife,  and  that  it  did  not  appear  to  have  been  entered  into  Mm£u^^ 
vithin  fourteen  days  next  after  the  writ  of  attachment  had  been  the  ciaimn  of 

issued  (o).  «*!»?"•  ^  «* 

^   ^  aside  irregular 

proceedings  by 

(«)4  ru..  No.  «,  recites  that 8  WUl.  "within  the  said  Colony  or  Its  depen-  the  Plaintiff. 

rr..  >o.  7  (QillnghaH  434).  is  defective.  "  dencles,"  shall  be  filed  on  behalf  ofthe      ^^  «'  5*1 

■•  eoKtaiDing    no   proTlslon    in  several  plaintiff,  then  he  "may  proceed  against  *nere  flict  of  the 

«jw  "for  compelling  appearance  on  be-  "  such  defendant  by  process  of  foreign  '«' "™  *<>  the 

■aif  of  defendanU   absent  from   the  "  attachment  in  the  manner  hereinafter  X°l°°^.  ^^  * 

"tolony;«  and  that  in  S  &  4  WM.  IV.,  "  directed".  Defendant, 

C^  42,  are  pro^ioos  which  it  is  expe-  Ssetum  9,^Erery  such  writ  "  shaU  be  T^^ho^*  proof  of 

«»t  CO  efmct  in  the  Colony ;  it  therefore  «  returnable  into  the  said  Court  either  in  ""  kno^l«ige  of 

npcals  8  WUi.  IV.,  No.  7,  and  enacts,  so  «  term  or  in  vacation  on  some  day  not  less  P«>f««d»n|» 

»;■■  i«  material  to  the  principal  case,  as  "  than  14  days  nor  more  than  60  days  ""***'  *  ^'t 

™^>-  "  next  after  the  date  thereof.*'  No.  6,  or  of 

StetioH  8.— In  certain  actions  wherein  Section  8.—"  At   any  time  after  the  DO"<»iP  Wm,  is 

J«  writ   "shall  (as  to   any  defendant  "  return  day  of  any  such  writ  of  attach-  not  sufficient 

Mmed  therein)  be  returned  non  ut  in-  "  ment,  it  shall  be  lawftil  tor  the  plaintiff  ^^^  °'  J" 

»«rf«.  tf  upon  or  alter  such  return,"  "  to  cause  an  appearance  to  be  entered  7       '/£**     • 

oMb  aflhUvits,  statiQg,  among  other  "tor  the  defendant,  against  whom  the  {"CK'^lw^Wes  m 

m*^"  that  to  the  best  of  the  deponent's  "same    shall   have    so    issued,"    &c..  *"**®  j. 

Wtef  swh  demandant  does  not  reside  "  provided  that  rach  bond  as  is  herein  ?«><»«"»«■• 
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1861.  The  bond,  for  the  reasons  assigned  by  this  Court  in  the  case  of 

Sandford  v.  Howell ,  is  not,  in  our  opinion,  sufficient.    It  is  unneces- 
sary, therefore,  to  consider  whether  it  was  entered  into  within  the 


Nicholson 


In  showing  cause  against  the  rule,  however,  it  was  urged,  on  behslf 
of  the  Plaintiffs,  that  as  proceedings  by  attachment  might  be  deemed 
ancillary  only  to  the  action,  the  Plaintiffs  were  at  liberty  to  go  on 
notwithstanding  the  insufficiency  of  the  bond,  and  the  trial,  Terdict, 
and  judgment,  ^ere  consequently  unassailable;  that  the  delay  on  the 
part  of  the  Defendant  Goodlet  since  his  return  to  the  country  amoonted 
to  a  waiver  of  the  objection;  and  that  the  rule  asked  too  much,  as  the 
attachment  only  should  be  dissolved,  not  the  writ  set  aside. 

We  have  considered  these  objections,  and  also  the  necessity  of  the 
Defendant  Goodlel's  complying  with  the  requirements  of  the  13th 
section  before  he  could  be  heard.  We  concur  in  the  decision  pro- 
nounced in  the  case  of  Sandford  v.  Howell  that  no  such  necessity 
exists.  No  doubt  it  was  at  one  time  supposed  that  an  outlaw  oonld 
not  appear  in  Court  for  any  purpose  but  to  reverse  his  outlawry;  but 
according  to  the  cases  of  Hawkins  v.  Hall  (6),  Walker  v.  Thelluton  («), 
and  Davis  v.  Trevanion  (d),  it  is  now  settled  that  he  may  claim  the 
protection  of  the  Court  to  set  aside  irregular  proceedings  taken 
against  him,  "'  all  the  cases  being  resolvable  into  this  proposition, 
"  that  if  the  outlaw  is  seeking  to  enforce  a  legal  right  of  his  own,  he 
"  cannot  be  heard;  but  the  case  is  different  where  he  is  only  protecting 
"  himself  from  the  claims  of  others"  (e). 

If  this  be  so  as  regards  an  outlaw,  it  follows,  in  our  opinion,  by 
parity  of  reasoning,  that  in  a  case  of  foreign  attachment — which  to  a 
certain  extent  forms  a  substitute  for  outlawry— an  absent  debtor  who 
is  not  put  outside  the  pale  of  the  law  for  contempt  may  protect  him> 
self  against  the  irregular  proceedings  of  others  who  thus  seek  to 
enforce  their  claims  against  him. 

We  are  of  opinion  also,  that  the  8th  section  forms  an  insuperable 
bar  to  the  Plaintiff's  taking  any  further  steps  in  the  action  unless  he 
has  entered  into  the  requisite  bond.  The  Plaintiff  is  permitted  to 
proceed  in  the  action  after  the  writ  of  attachment  is  returned,  pro- 
vided a  bond  be  duly  entered  into,  and  by  the  lOth  section  if  the  bond 
be  not  duly  entered  into  within  the  time  limited  the  attachment  is 
ipso  facto  dissolved.  Thus  proceedings  in  the  action  after  the  retnm 
of  the  writ  of  attachment  are  made  dependent  on  the  Plaintiff's  duly 
entering  into  a  sufficient  bond,  and  not  only  are  those  taken  subse- 


'  after  In  that  behalf  preecrlbed   shall 
'  have  been  first  duljr  entered  into  " 

Seetion  1 0.— '<  Within  1 4  days  next  after 
'  any  such  writ  of  attachment  shall  have 
'  isflued  as  aforesaid,  the  plaintiff, 
'  at  whose  suit  the  same  shall  have  been 

*  issued,"  &c.,  shall  *'  enter  into  a  bond 

*  with  two  sufficient  sureties,"  &c. ;  '*  and 


"  if  such  bond  be  not  so  enterad  IvtOM 
"  aforesaid,  the  attachment  shmU  be,  ipt» 
**  facto,  dissolved." 

(*)  1  Beav.,  78. 

(<?)  1  Dowl.,  N.  S.,  877  4-  679. 


(d)  2  Dowl.  jc  L..  749. 
(•)  1  DowL,  X.8.,  664. 


J 
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qvent  to  the  execution  of  an  insufficient  bond  irregular,  but  those         1861. 
which  precede  it  are  rendered  inoperative.     If  an  insufficient  or       ^— v^ 
informal  bond  sufficeth,  no  bond  at  all,  it  may  be  urged,  is  necessary;     Nicholsox 
and  thus  a  Defendant  though  successful  in  reversing  a  judgment  and 
letting  aside  an  execution  improperly  obtained  and  issued  in  his 
tbseoce,  might  be  unable  to  recover  the  proceeds  of  his  own  property 
ittached  under  the  writ. 

Without  deciding  whether  an  objection  such  as  the  present  can  or 
cmnot  be  waived,  we  are  of  opinion  that  the  mere  factTof  the  Defendant 
Goodlei*s  having  returned  to  the  country  without  any  proof  of  know- 
ledge of  the  proceedings,  or  notice  to  him,  does  not  amount  to  sufficient 
evidence  of  waiver. 

Bule  as  moved  absolute  with  costs. 


A'BECKETT  &  OrHEMt^.  MATTHEWSON,  RICHEY  &  BULLEN. 

Ejbctxest  to  recover  part  of  Allotment  8,  Section  20,  City  of  The  04  Qeo.  III., 

the  nature  of  the 
At  the  trial  the  Plaintiffs,  in  support  of  their  case,  relied  on  a  and'the'c^ltor'i 
^nt,  27th  November,  1838,  from  the  Crown  to  John  Mills,  of  Allot-  remedy  munt  be 
ment  8  ;  the  will  of  John  Mills,  26th  July,  1841,  devising  f inter  alia)  the  debtoi?nMLl, 
part  of  that  allotment  to  John  Jones  Peers  and  William  Witton,  in  »"<*  "»*  ^*" 
trust  for  the  Testator's  daughter,  Emma  Mills,  and  the  residue  of  his  repreMntative. 
real  estate  to  his  brothers  Job  and  Thomas  Mills,  and  appointing  of^n^wtSte^"** 
Peers,  WitUm,  and  his  wife,  Hannah,  executors  and  executrix  of  his  transferred  by 
will;  the  death  of  John  Mills,  22nd  August,  1841;  a  conveyance,  9th  co*urt Someone* 
December,  1842,  not  registered,  from  Peers  and  Wilton  to  Thomeu  truiitee  to 
George  Washington  Johnston  Robinson,  of  (inter  aliaj  the  same  part  be  deemS"**** 
of  Allotment  8,  upon  the  trusts  of  the  will  of  John  Mills;  the  death  of  pretended  title - 
Peers,  23th  August,  1850 ;  a  bill  of  sale,  I7th  March,  1856,  from  the  Truxteea 
Sheriff  to  Charles  Malpas,  of  all  the  interest  o{  Job  and  Thomas  Mills  gj'^^yiil""**''^ 
in  (inter  aliaJ  Allotment  8  ;   a  conveyance,  15th  December,  1856,  of  cap.  i. 
the  same  premises,  from  Charles  Malpas  to  the  Plaintiffij  Thomas  doubted^rhether  " 
Turner  A* Beckett  and  Theyre  Weigall',   a  conveyance,  6th  August,  a  deed  merely 
1860,  from  Job  and  Thomas  Mills  to  the  Plaintiffs  A'Beckett  and  ^^  ftJm^ne 
Weigall,  of  (inter  cUiaJ  the  same  premises  ;   and  a  conveyance,  26th  Trustee  to 
September,    1860,  executed  by    decree  of  the  Court,  in  its  Equity  within  the  scope 
Jurisdiction,  from  fiobinson  and  Witton  to  the  Plaintiffs  A' Beckett  o'  Jl*^®^*^^''^^ 
and  Weigall,  of  the  premises  comprised  in  the  deed  of  9  th  December,  registration  in 
1342.  ^^^*  country. 

The  Defendants,  in  support  of  their  case,  relied  on  the  proceedings 
eonseqaent  on  the  judgment  in  an  action  brought  on  the  9th  Novem- 
ber, 1843,  by  Hew  Bum  against  Moore,  Peers,  Witton,  and  Hannah 
MUls,  then  Hannah  Bobinson,  executors  and  executrix  of  the  will  of 
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1861.         John  Mills  and  Bobinson  husband  of  ffannah  Eobinfon,  on  the  joint 
^■"'■^'       '      bond  of  Moore  and  Jokn  MilU,  in  which  action  judgment  by  default 
a'Beckett    ^ag  signed  against  all  the  Defendants  on  the  30th  Noyember,  1843. 

The  Defendant  Bullen,  in  support  of  his  case,  also  relied  on  a  bill 
of  sale,  25th  July,  1844,  (in  part  satisfaction  of  that  judgment,)  from 
the  Sheriff  to  WilUam  Bum,  of  the  interest  of  the  Defendants  Moore, 
Peers,  Witton,  Sanmih  Robinson,  and  Bobinson,  in  part  of  Allotment  8, 
being  portion  of  the  premises  sought  to  be  recovered ;  a  conveyance 
of  the  same  date,  from  Bum  to  Charles  Vaughan,  of  the  same  pre- 
mises ;  a  conveyance,  18th  January,  1845,  from  Va^han  to  Defendant 
BuUen,  of  the  same  premises ;  and  a  deed,  by  way  of  confirmation, 
28th  May,  1852,  from  Witton  to  Defendant  BuUen,  of  the  same  pre- 
mises. 

The  Defendant  Richey,  in  support  of  his  case,  also  relied  on  a  bill  of 
sale,  14th  March,  1846,  (also  in  part  satisfaction  of  the  same  judg- 
ment,) from  the  Sheriff  to  the  Defendant  Bi^h^,  of  the  interest  of  the 
Defendants  Moore,  Peers,  Witton,  Hannah  Bobinson,  and  Bobinsom,  in 
another  part  of  Allotment  8,  being  also  another  portion  of  the  pre- 
mises sought  to  be  recovered. 

All  the  conveyances  in  the  Plaintiffs'  title  were  registered  except 
that  of  9th  December,  1842,  from  Peers  and  Witton  to  Bobinsoi^;  and 
all  the  conveyances  in  the  Defendants'  title  ware  also  registered,— 
that  of  26th  May,  1852,  Witton  to  BuUen,  being  described  in  the 
memorial,  under  the  head  "  Nature  of  instrument,"  as  "  Deed  of  con- 
firmation." 

Both  the  Defendants  rested  their  defence  on  the  validity  of  the 
bills  of  sale  from  the  Sheriff,  in  satisfaction  of  the  judgment  in  Bum 
*  V.  Moore  and  others,  and  also  on  the  operation  of  the  Pretence  Titles 

Act  (/),  as  regards  the  conveyance  Bobinson  and  Wilton  to  Plaintifis 
A'Beckett  and  Weigall,  And  the  Defendant  BuUen,  in  addition  to 
these  grounds,  also  rested  his  on  the  priority  given  by  the  Regis- 
tration Act  to  the  registered  deed,  Witton  to  Bulleny  over  the 
unregistered  conveyance,  Peers  and  Witton  to  Bobinson. 

A  verdict  was  returned  for  the  Plaintiffs,  leave  being  reserved  to 
the  Defendants  to  move  to  enter  a  verdict  for  them,  the  CJourt  having 
the  same  power  as  a  jury  to  draw  inferences  of  fact;  and  in  pursuance 
of  this  leave,  the  present  rules  nisi  were  obtained  by  the  Defendants 
BuUen  and  Bicheg. 

The  proper  construction  to  be  placed  on  the  Statute  54  €f€o,  HI, 
Cap.  15,  sec.  4,  apart  from  the  consideration  of  decisions  on  the  point, 
does  not  appear  a  matter  involved  in  difiiculty  or  doubt.  According 
to  its  obvious  leaning,  it  merely  renders  land  in  New  South  Wales 

(/) .32^.  VIII.,  Capo. 
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liable  for  the  MtUfaotion  of  debts,  and  affords  in  that  country  to  the  1861. 
snqple  contract  creditor  remedies  against  his  debtor's  lands,  which 
the  spedaltj  creditor  onlj  had  previously  enjoyed.  The  Statute  does 
not  change,  or  profess  to  change,  the  nature  of  the  debtor's  estate  in  _-  ^* 
his  lands.  They  are  made,  in  the  terms  of  the  Act,  assets  for  the 
satisfaction  of  simple  contract  debts,  in  like  manner  as  according  to 
the  law  of  England  lands  in  England  are  liable  to  the  satisfaction 
of  specialty  debts.  Whether  the  remedies  thus  conferred  are  to 
he  porsned  at  Law  or  in  Equity  must  depend  on  the  special  circum* 
stances  of  each  case ;  but  in  all  instances  lands  still  continue  part  of 
the  debtor's  real  estate,  and  at  his  death  devolve  on  his  heir-at-law  or 
devisee,  as  he,  the  debtor,  may  or  may  not  have  died  intestate  with 
respect  to  them ;  and  the  process  to  enforce  these  remedies,  in  what- 
ever court  instituted,  must  be  brought  against  the  debtor's  real,  and 
not  his  personal,  representative.  The  argument  urged  at  the  bar, 
that  in  order  to  afford  the  creditor  the  fullest  facilities  for  the  recovery 
of  debts,  it  must  be  held  that  because  lands  are  assets  they  necessarily 
go  to  the  personal  representative  of  the  debtor,  imports  into  the 
Statute  an  object  which,  judging  from  its  terms,  was  never  contem- 
plated by  the  Legislature.  Where,  as  in  9  Oeo,  IV.  Cap.  33,  it  was 
intended  to  confer  such  a  power,  it  is  expressly  declared  that 
executors  may  sell  lands. 

It  was  urged,  however,  that  the  decision  as  to  the  construction 
of  5  Oeo.  n.  Cap.  7,  in  Thoiwpion  v.  Orant  {g\  and  the  recitals 
contained  in  9  Oeo,  IV,  Cap.  33,  (which  latter,  as  was  alleged, 
was  merely  declaratory  of  the  state  of  the  law  before  its  passing, 
and  consequently  of  what  the  law  was  after  the  54  Geo,  III, 
Cap.  15,  had  come  into  operation,)  were  conclusive  as  to  the  present 
question. 

The  three  Statutes  already  mentioned,  and  no  others  of  which  we 
■re  aware,  have  been  passed  on  this  subject. 

According  to  the  judgment  in  the  case  of  Turner  v.  Cox  (h),  the 
5  Oeo,  n,  relating  to  the  West  Indies  was  merely  declaratory  of  what 
may  be  assumed  to  have  been  a  local  or  limited  commercial  usage 
irhieh  prevailed  there.  In  that  case  it  is  said  that  even  before 
the  passing  of  that  Act,  "  no  time  ever  existed  in  which  in  the 
**  Island  of  Barbadoes  real  estate  was  not  assets  applicable  to  the 
"payment  of  simple  contract  debts" — and  '*In  that  country  real 
*  and  personal  estate  stood  on  the  same  footing."  The  9th  Geo.  IV., 
relating  to  India,  is  expressly  declaratory:  doubts  had  existed  in 
that  country  not  only  as  to  the  liability  of  a  debtor's  lands  for  the 
payment  of  simple  contract  debts,  but  also  as  to  the  power  of 
executors  to  sell  those  lands;  and  those  doubts  are  removed  by  the 
L^;islatarey  which  declares  the  law  as  it  was  to  be  thenceforth  taken 
to  have  been  in  that  country. 

(y)  1  Rum.,  540  ».  (A)  8  Moore,  P.  C,  388. 
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1861.  But  in  New  South  Wales,  to  which  the  54  Cho,  III.  relates,  do  such 

' r- — '      doubts  have  ever  existed.     The  law  in  that  part  of  Her  Majesty's 

▲'Beckett  dominions  was  the  same  as  in  England.  It  required  legislative  inter- 
ference to  place  simple  contract  in  the  position  of  specialty  creditors 
there,  and  since  that  legislation  neither  in  New  South  Wales  nor  in 
Victoria  have  any  doubts  existed  as  to  the  effect  of  the  Statute.  The 
state  of  the  law  in  the  former  country  is  very  clearly  described  in  the 
work  on  Practice  by  the  Chief  Justice  of  the  Court  (page  250);  and  in 
the  decisions  in  this  Court  in  the  several  cases  of  Wintle  v.  liillt  (J), 
Wintle  V.  Langhorne,  and  M*L€Uund  v.  Smith  a  similar  construction 
of  the  Statute  has  uniformly  been  recognized.  The  execution  of  the 
deed  of  confirmation  Witton  to  BiUlen  is  a  very  clear  indication  of 
what  the  defendant's  opinion  was  as  to  the  operation  of  the  bill  of 
sale  from  the  Sheriff!  So  far,  therefore,  from  the  recitals  in  9th 
Qto,  IV.,  showing  that  the  state  of  the  law  in  New  South  Wales  was 
that  contended  for  by  the  defendants,  the  conclusion  to  be  drawn 
from  all  the  enactments  is,  in  our  opinion,  that,  according  to  the  law 
in  the  East  and  West  Indies  before  any  Imperial  legislation  on  the 
subject,  lands  were  assets  in  the  hands  of  executors  for  payment  of 
debts;  whereas  in  New  South  Wales,  until  the  passing  of  the  54  Oto, 
III.,  the  law  was  the  same  as  in  Great  Britain,  and,  except  <o  far  as 
altered  by  that  Statute,  it  still  continues  the  same. 

The  case  of  Hhompson  v.  Grant  is  at  first  sight  at  variance  with 
this  construction  of  54  G^co.  III.,  Cap.  15,  sec.  4,  but  of  that  case  we 
find  merely  a  brief  statement  in  a  not  very  full  nor  very  satisfactory 
note  in  the  reports  of  Mr.  BmsoU,  The  question  now  under  consi- 
deration was  apparently  not  debated  at  the  bar.  It  was  conceded  by 
the  opposing  Counsel  as  not  materially  affecting  the  position  of  his 
client.  The  judgment  is  in  strict  conformity  with  the  law  in  force  in 
Jamaica,  and  in  direct  opposition  to  that  in  New  South  Wales  before 
any  legislation  for  either  country  on  the  subject.  Thompson  v.  Grant 
was  not  even  cited  in  Turner  v.  Cox,  and  in  delivering  the  judgment 
of  the  Privy  Council  in  the  latter  case  it  was  deemed  necessary  to 
review  historically  the  law  on  this  point,  evincing,  as  it  appears  to  us, 
that  the  terms  of  the  Statute,  admittedly  the  same  as  that  now  under 
consideration,  were  not  the  sole  grounds  for  that  decision.  For  these 
reasons  we  are  not  so  pressed  by  the  authority  of  the  case  of  Thomp' 
ton  V.  Grant  as  to  preclude  our  arriving  at  the  conclusion  that  no 
estate  in  this  land  passed  to  the  executors  of  Mills,  and  that  conse- 
quently none  could  be  conveyed  by  the  bills  of  sale  from  the  Sheriff 
of  their  interest. 

This  disposes  of  that  portion  of  the  case. 

With  regard  to  certain  of  the  other  objections  taken,  it  is  sufficient 
to  observe  that  we  need  not  consider  whether  the  action  on  a  joint 
bond  was  properly  brought  against  one  obligee  and  the  executors  of 

(J)  Reserved  Judgments,  1851,  p.  100. 
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tb  other,  or  whether  such  an  objection  conld  be  of  any  arail  in  the         1861. 

praMiit  action,  or  whether  the  conveyance    Witton  and  Feert  to       ^ — ' 

MoHtuon  of  this  land  previously  to  the  judgment  would  not  of  itself    a'Bbokxtt 

be  a  bar  to  the  sale  by  the  Sheriff.  v- 

Matthswaoit. 

We  now  proceed  to  notice  the  arguments  based  on  the  Statute  32 
2&».  VnL,  Cap.  9,  that  was  relied  on  for  the  defence,  rendering,  as 
WB8  contended^  tbe  conveyance  Witton  and  Bohinaon  to  A* Beckett 
tsd  WeigaU  inoperative.  But  upon  this  point  we  express  it  as  our 
opinion  that  the  conveyance  of  an  estate  transferred  by  the  decree  of 
the  Court  from  one  trustee  to  another,  cannot  be  deemed  a  pretended 
tide;  still  less  can  such  a  trustee  be  a  purchaser  within  the  meaning 
(^thstSutute. 

The  alleged  priority  given  by  registration  to  the  deed  Witton  to 
Bdten  over  that  of  Peers  and  Witton  to  Bohimon  alone  remains  to  be 
considered.    It  may  be  doubted  whether  a  deed  merely  transferring 
aa  estate  from  one  trustee  to  another,  falls  within  the  scope  or  object 
of  the  Acts  relating  to  registration  in  this  country.    According  to 
these  Acts  ^  all  deeds  made  and  executed  bondjide,  and  for  a  valuable 
*  consideration,  shall  have  priority,"  &c..    It  seems  difficult  to  sup- 
pose a  case  in  which  such  a  deed  could  be  executed  for  valuable 
coBsideration ;  and  if  it  cannot  be  so  executed,  no  priority  it  would 
leem  can  be  given  to  it  by  r^istration.    If  none  can  be  given,  it  may 
fiar]y  be  argued  none  should  be  taken  away.    But  without  deciding 
this  question  we  are  unable,  drawing  inferences  as  a  jury,  to  arrive  at 
the  conclusion  that  the  deed  Witton  to  Sullen  was  executed  bond  fide, 
and  for  a  valuable  consideration.    That  deed  was  executed  merely  to 
remoTe  doubts  that  had  arisen  as  to  the  necessity  of  suing  the  devisees 
aad  not  the  executors,  and  for  the  nominal  consideration  of  10s. 
There  is  no  evidence  to  show  that  there  was  a  valuable  consideration. 
Vamghan  purchased  at  the  Sheriff's  sale  all  the  interest  the  executors 
had  in  this  land.    If  they  had  none,  the  loss  was  his.     If  he  had  no 
redress  against  Bnm,  Bum  would  have  had  none  against  MUWe 
eMate,  and  thus  the  deed  to  BuUen  was  a  gratuitous  act  on  Witton'e 
part    MUWt  estate,  so  far  as  the  evidence  extends,  was  in  no  way 
henefited  by  the^^xecution  of  this  deed.    The  recitals  in  it  do  not 
diickMe  a  consideration  for  value;  and  the  evidence  of  Mrs.  Bohinson, 
shows  that  there  was  personalty  sufficient  to  satisfy  all  the  claims  on 
the  testator's  estate ;  and  if  so,  land,  the  subject  of  a  specific  devise, 
ou^t  not  to  have  been  sold  to  satisfy  a  debt  which  there  was  sufficient 
personalty,  not  specifically  bequeathed,  to  liquidate. 

We  have  not  deemed  it  necessary  to  consider  the  technical  objection 
to  the  form  of  the  memorial  of  the  deed.  The  doctrine  in  the  oft- 
quoted  ease  of  IHckard  o.  Sears  (k),  is  not  in  our  opinion  applicable  to 
the  fiicts  which  have  been  proved.    The  defendants  have  failed  to 

(k)  6  A.  &  E.,  468. 
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substantiate  any  of  the  grounds  of  their  defence.    The  rules  obtained 
will  be  discharged  with  costs. 

The  following  cases  were  cited  and  referred  to  daring  the  irga- 
ments  on  the  rules  herein : — Hall  v.  Huffam  (I),  Otbome  v.  Crotbern 
(m),  Stoty  V.  Fry  (*i),  Tm^er  «.  Cox  (o),  Xyow  f?.  ColmUe  (j>),  Tkomptim 
9.  Orant  (q),  Charlton  v,  Wrighi  (r),  Dawy  v.  Pepyt  (*),  fforb^i 
due  (Q,  Spackman  v.  Timbrel  (t>),  Richardson  v.  Horton  (»),  NoeU  c 
NeUon  {x\  Cook  r.  Qregwon  (y),  OirUng  v.  Lee  («),  StringeffUow ». 
Broumesoppe  (a).  Doe  d.  Williams  and  Protheroe  v.  Evans  (6). 

The  following  Statutes  and  authorities  were  also  cited,  tix.  :— 
82  H.  VIII,  Cap.  9;  3  &  4  TT.  &  3f.,  Cap.  14,  s.  2;  2  Chto.  XL,  Cap.  7, 
*'West  India  Statute;**  16  Oeo,  11.,  Cap.  7;  54  Geo.  HI.,  Cap.  15; 
$  Geo.  IV.,  Cap.  33;  11  G^tfo.IV.,  &  1  W.  IV.,  Cap.  47,8.9:  6  0«o.IV., 
No.  22;  24  Vic.,  No.  112,  s.  8;  1  Chit:  Stat:  424  &  1142;  2  Shep. 
Touch:  313;  2  Burge,  645. 


Declaration  for 
the  amount 
awarded  on  an 
inquisition,  for 
injury  to 
plaintlflf*t  land 
by  stopping  hli 
waj  and 
watercourse. 
Pleas  denying 


LEE  V  MELBOURNE  &  SUBURBAN  RAILWAY  COMPANY. 

DBBT.^The  declaration  contained  two  counts ;  the  first  was  for  the 
amount  awarded  on  an  inquisition,  as  compensation  for  lands  having 
been  injuriously  affected,  away  stopped,  and  a  watercourse  obstructed, 
by  the  formation  of  a  railway  of  which  the  defendants  were  the  pro- 
moters ;  and  the  last  was  for  the  costs  of  that  inquisition.  Pleas  to 
the  first  count :  traverses — first,  of  the  plaintiff's  seisin,  as  alleged ; 
secondly,  of  the  plaintiff's  right  to  the  way,  as  alleged ;   thirdly,  of 

■Sd  righfSthS?*  *^^®  plaintiff's  right  to  the  watercourse,  as  alleged ;  fourthly,  of  the 

to  way  or 

watercourse. 

Verdict  for  the 

Elaintiff  on  all 
isnes,  giving 
one  sum  as 

compensation  for  sereral  ii^nres.    Motion,  on  leave  reserved,  to  enter  verdii^  for  defendant,  on  tke 
ground  that  there  was  no  right  of  watercourse  proved. 

Heldf  that  there  being  no  watercourse  proved,  the  verdict  must  be  entered  for  the  defendant  en  fbs 
third  issue,  and  that  as  the  general  damages  could  not  be  apportioned  by  the  Oonrt,  the  defendant  mart 
substantially  succeed. 

The  verdict  and  judgment  on  an  inquisition,  do  not  preclude  defendant,  in  an  action  to  < 
Judgment,  tnm  questioning,  not  its  validity,  but  plaintiff's  right  to  any  damages  awarded  by  it. 

The  Court  Is  not  Justified  in  looking  at  a  plan  not  a  part  of  a  deed,  merely  because  an  nan 
reference  Is  made  to  it  in  that  deed. 

A  notice  under  the  "  Land*  CUvuaei  Ck»uolidatU>n  Act.**  claiming  eompensatioa  for  ij^nrr  to  laad, 
must  state  the  nature  of  the  claimant's  interest  in  the  land ;  and  the  description — "  us  land  asi 
premises,"  is  not  sufficient. 

The  attomer  is  the  agent  of  the  client  for  all  purposes  connected  with  the  suit;  but  is  not,  merdy  m 
the  attorney,  the  agent  of  his  client  either  to  pay  money  or  to  receive  a  demand  for  its  pajaaeat. 


premises  having  been  injuriously  affected ;  and  fifthly,  of  the  delivery 
of  notice.  And  to  the  last  count  a  traverse  of  the  demand  as  alleged. 
Upon  all  of  which  issues  were  joined. 


(I)   2  Lev.,  888. 

(fn)2  Bid.,  288,278. 

<n)  1  Y.  &  C,  Gh.  C,  006 

(o)  8  Mooze,  P.  C,  288. 

(J9)  I  Coll.,  440. 

(q)  1  Russ.,  640  n. 

(r)  12  Sim.,  274. 

(«)  2  Plowd.,  488a. 


(0  8  Co.  Rep..  11^. 
(o)  8  Sim.,  268. 
(«e)7Beav.,  lis. 
(x)  1  Vent.,  M. 
(y)8l>rew,a47. 
(«}  1  Tern.,  68. 

(a)  1  Dyer,  67  h, 

(b)  I  C.  B.,  717. 
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On  the  trial  it  appeared  that  in  the  year  1856  a  Mr.  Wm.  Steicke 
wu  owner  of  the  land  forming  part  of  portions  41  and  40,  in  the 
parish  of  Prahran.  In  that  year  the  plaintiff  purchased  from  Mr. 
Sieieke  two  pieoes  of  land  adjoining  each  other,  and  respectively  parts 
of  these  portions.  Upon  one  the  plaintiff  erected  a  candle  factory 
tsd  the  other,  part  of  portion  40,  he  bought  in  order  to  obtain,  as 
he  alleged,  an  exit  for  the  lees  from  that  factory.  The  latter  piece 
sbatted  on  the  west  upon  a  street  or  road  called  Williams-lane,  which 
riD  north  and  south,  formed  the  western  boundary  of  this  land,  and, 
communicated  directly  with  a  public  road  running  at  right  angles  to 
it.  There  was  also  a  communication  from  Williams-lane  by  means  of 
s  second  street  or  road  called  Gross-street,  to  a  third  called  Charles- 
street,  which  last  ran  parallel  to,  and  at  a  short  distance  from, 
Williams-lane.  By  a  deed,  dated  24th  December,  1856,  between 
Steieke  and  the  plaintiff,  this  piece  of  land,  with  the  appurtenances, 
•eC  out  in  the  usual  form  of  common  words  as  ^*  all  edifices  ways  to 
**  belonging  or  in  anywise  appertaining,"  was  conveyed  to  the  plaintiff 
in  fee ;  there  was  no  express  grant  of  any  right-of-way.  The  parcels, 
after  a  full  description,  were  stated  to  be  lots  23,  24,  and  25,  in  the 
plan  of  subdiyision  of  portion  40 ;  and  on  this  plan,  produced  and 
proved  at  the  trial,  these  various  streets  or  roads  were  all  of  themt 
together  with  several  others,  distinctly  marked,  portion  40  having 
evidently  been  subdivided  as  a  town  or  village  into  several  pieces, 
istersected  by  numerous  streets ;  but  with  this  exception,  there  was 
BO  reference  directly  or  indirectly  in  the  deed  of  conveyance  to  any 
wsy. 

It  farther  appeared  that  the  lees  from  the  plaintiff's  factory  escaped 
by  means  of  a  gutter  leading  through  this  piece  of  land,  thence 
£sgDnally  across  Williams-lane  and  along  Cross-street  in  the  direction 
of  Charles-street. 


MSLBOUBKB 

and 

SUBUBBAir 

Railway 

COXPANY. 


The  plaintiff  asserted  that  he  had  a  right-of-way  over  Williams- 
lane  and  Cross-street,  and  a  right  to  a  watercourse  along  this  gutter. 
The  railway  embankment  traversed  Cross-street,  and  ran  parallel  to 
and  between  WUliams-lane  and  Charles-street.  In  forming  this 
enhankment  Williams-lane  httd  been  raised,  and,  as  the  plaintiff 
aOeged,  above  its  natural  level,  thereby  throwing  back  the  water  on 
his  land.  The  evidence  of  an  old  resident  in  the  locality,  and  also  of 
skilled  witnesses,  went  to  show  very  clearly,  however,  that  the  water 
from  plaintilF's  land  did  not  originally  flow  across  Williams-lane,  but 
up  to  and  along  its  western  side  ;  that  holes  formed  in  Williams-lane 
had  been  filled  up  by  earth  taken  from  excavations  made  in  the 
plaintiir*s  land,  and  this  caused  Williams-lane  to  become  higher,  not 
beeanse  it  was  artificially  raised  above  its  former  level,  but  because 
the  plaintiff's  land,  in  consequence  of  the  soil  having  been  scooped 
out,  as  described,  became  lower  than  it  had  originally  been,  the  sur- 
laee  of  Williams-lane  having  been  merely  restored  to  its  original 
shape  and  lerel. 
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The  plaintiff  claimed  compensation  for  the  defendants  having 
injured  his  land  by  raising  the  level  of  Williams-lane,  and  stopping 
up  the  way  and  obstructing  the  watercourse  by  the  railway  embank- 
ment. A  notice  of  claim  was  served  by  a  clerk  to  the  plaintiff^i 
attorney  on  a  clerk  in  the  office  of  the  defendants'  attorneys.  By  this 
notice  the  plaintiff  claimed  compensation  to  the  amount  of  £4,llS8f. 
for  injury  to  his  land  and  premises,  causing  loss  of  profit  in  bnsinessi 
destruction  of  drainage,  and  law  expenses ;  but  the  nature  of  his 
interest  in  the  land  was  not  stated,  it  was  merely  described  as  *'  his 
"  land  and  premises.  A  warrant  was  issued,  an  inquisition  held  before 
the  Sheriff  and  a  jury  of  twelve,  and  a  verdict  returned  for  jE895  is 
compensation  generally  for  these  several  injuries.  The  costs  of  this 
inquisition  were  afterwards  taxed  at  £237  3tf.  Sd.  A  demand  of  pay- 
ment of  the  debt  and  costs  was  made  by  the  managing  clerk  of  the 
plaintiff's  attorney  upon  the  managing  clerk  of  the  defendants'  attor- 
neys, in  the  matter  of  the  inquisition,  and  an  answer  was  given  by 
this  clerk  of  "  We'll  never  pay  either." 

On  the  trial  of  the  action  a  verdict  was  returned  for  the  plaintiff, 
damages  £895  on  the  first,  and  £237  3^.  Sd.  on  the  last  count ;  and 
the  jury  found  specially  that  the  land  had  been  injuriously  affected  by 
being  cut  off  from  Cross-street  and  Charles-street,  but  not  by  the  land 
of  Williams-lane  having  been  raised  by  direction  of  the  defendants. 

The  present  rule  was  obtained — pursuant  to  leave  reserved  at  the 
trial — to  enter  a  verdict  for  the  defendants  on  all  the  issues,  except 
the  first,  on  the  grounds  that  there  were  no  right-of-way  and  no  right 
of  watercourse ;  that  the  finding  of  the  jury  that  the  water  was  not 
penned  back  by  the  defendants'  works  amounted  to  a  verdict  for  the 
defendants,  and  their  finding  that  the  land  was  injuriously  affected  by 
the  defendants'  interference  with  Cross-street  was  immaterial ;  that 
the  notice  of  claim  was  improperly  served,  and  insufficient,  as  it  did 
not  properly  specify  the  particulars  of  the  plaintiff's  interest,  or 
the  nature  of  his  claim ;  and  that  no  demand  was  made  on  the  Com- 
pany for  costs. 

We  are  of  opinion  that  the  plaintiff  has  failed  to  establish  his  right 
to  a  watercourse  so  as  to  entitle  him  to  compensation  from  the 
defendants  for  its  obstruction.  Regarded  in  the  most  favourable  light 
for  the  plaintiff,  the  evidence  only  shows  that,  during  four  or  five 
years,  the  lees  from  the  plaintiff's  factory  had  been  suffered  to  ooie 
along  a  gutter  in  a  back  street.  Now,  a  gutter  of  this  kind  is  not  s 
watercourse ;  and  even  if  it  were,  the  sufferance  for  a  few  years  of  an 
overflow  of  refuse  matter  does  not  confer  a  right  by  prescriptioB. 
The  plaintiff's  case,  as  regards  the  watercourse,  only  requires  to  be 
stated  to  show  how  untenable  his  claim  to  it  is. 


We  are  further  of  opinion  that  the  special  finding  of  the  jury  that 
the  plaintiff's  land  was  not  ii^juriously  affected  by  reason  of  WiUiamr 
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lane  having  been  raised  by  the  defendants,  and  the  water  thereby 
penned  back  on  his  (the  plaintiff's)  land,  was  fully  supported  by  the 
endence  at  the  trial.  It  was  manifest  that  the  plaintiff's  land  was 
not  injured  by  the  restoration  of  the  surface  of  Williams-lane,  much 
less  by  the  acts  of  the  defendants  in  forming  their  railway.  The 
injury  is  to  be  attributed,  in  our  opinion,  solely  to  the  fact  that  the 
owner  of  the  land  himself  did  not  reinstate  it  and  bring  it  into  a  con- 
dition in  which  it  would  have  preserved,  as  before  the  excavation,  a 
slope  towards  Williams-lane.  The  jury  have  returned  a  general 
verdict,  awarding  one  sum  as  compensation  for  several  distinct 
injnries.  The  plaintiff's  failiure  to  establish  his  claim  to  the  subject 
matter  of  any  one  of  these  injuries  necessarily  deprives  him  of  his 
right  to  recover  the  general  damages,  as  those  damages  may  have 
been  awarded  as  compensation  for  the  identical  injury  for  which,  in 
our  opinion,  the  plaintiff  is  not  entitled  to  receive  remuneration.  No 
distribution  of  those  damages  can  now  be  made.  A  verdict  on  the 
issue  joined  on  the  third  plea  must,  therefore,  be  entered  for  the 
defendants.  As  the  plaintiff  has  not  demurred  to  that  plea,  he  must 
for  the  purposes  of  the  present  rule,  be  deemed  to  have  admitted  its 
^dity  ;  and  the  defendants  therefore  succeed  substantially  as  regards 
the  first  count. 


1861. 
Lee 

V. 
MELBOUByB 

and 
Suburban 
Railway 
Company. 


Under  ordinary  circnmstances,  we  should  not  have  deemed  it  incum- 
bent on  us  to  consider  seri(Uim  all  the  issues  to  that  count ;  but  as  our 
opinion,  though  not  necessary  for  the  present  judgment,  may  prevent 
litigation  on  similar  grounds  in  future,  we  deem  it  right  to  state  that, 
according  to  our  present  riew,  the  verdict  and  judgment  on  the  inqui- 
sition do  not  preclude  a  defendant  in  an  action  to  enforce  such  a 
jndgment,  from  questioning,  not  its  validity,  but  the  plaintiff's  right 
to  any  damages  awarded  by  it. 

The  jury  on  an  inquisition  are  not  to  try  the  right  to,  but  the 
amount  of,  compensation  (if  any)  to  which  the  claimant  is  entitled. 
If  that  right  has  not  been  tried,  the  judgment,  which  does  not  deter« 
■ine  the  right,  cannot  prevent  its  being  questioned.  We  think  that 
the  decisions  in  the  Courts  of  law,  more  especially  that  of  The  Q^«en 
e.  TkeJJondamand  North  Western  Railway  Company  (c),  referred  to  and 
OD  in  Chapunan  v.  The  Monmouthshire  Railway  and  Canal 
f  (d),  are  conclusive  as  authorities  in  support  of  this  view. 


We  think,  moreover  that  the  objections  made  to  the  proof  of  the 
^aintiff 's  rig^ht  to  a  way  along  Cross-street  present  very  great,  if  not 
iasupermble,  objections  to  his  ultimately  recovering  damages  for  the 
ofastmetion  of  that  way.  The  words  in  the  conveyance  to  him,  taken 
in  their  usiia]  sense,  would  clearly  not  entitle  him  to  such  a  right. 
The  way  daimed  over  Cross-street  is  not  a  way  appurtenant ;  and 
•hhongh  parts  of  the  judgment  in  Barlow  v.  Mhodes  {e)  are  an  authority 


(c)  a  E.  Ic  B.,  4t3. 


id)  S  H.  Ac  N.,  867. 


(e)  I  Cr.  &  M.,  499. 
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for  giving  a  more  extended  construction  to  the  words  "  belonging  and 
*^  appertaining''  where  it  can  be  collected  either  from  the  deed  itself 
or  from  evidence  properly  admissible  that  such  was  the  intention  of 
the  parties,  yet  no  such  intention  can  be  gathered  from  the  deed  in 
the  present  case,  nor  has  any  evidence  been  adduced  from  which  it 
may  be  inferred.  The  Court  is  not  justified  in  looking  at  a  plan,  not 
a  part  of  a  deed,  merely  because  an  unnecessary  reference  has  been 
made  to  it  in  that  deed.  The  parcels  are  sufficiently  described  with- 
out  the  reference ;  it  is  not  made  in  connexion  with  the  way  in 
question  ;  and  we  are  of  opinion  the  plan  is  not  so  identified  with  the 
deed  as  to  warrant  our  enlarging  the  well  recognised  sense  which  the 
words  "  belonging  and  appertaining"  ordinarily  receive.  The  obsei^ 
vation  that  holding  the  present  plan  inadmissible  would  assist  the 
vendor  in  deceiving  the  purchasers  from  him,  is  properly  met  by  the 
answer  that  the  deed,  if  it  does  not  carry  out  the  intention  of  the 
parties,  may,  on  sufficient  cause  shown,  be  rectified ;  if  it  does,  the 
terms  used  do  not,  in  the  abseuce  of  evidence  to  extend  their  meaning, 
admit  of  doubt. 


We  are  of  opinion,  moreover,  that  though  perhaps  the  service  of 
the  notice  of  claim  made  on  the  attorneys  of  the  Company  in  the 
matter  of  the  inquisition  may  be  sufficient,  the  notice  itself  does  not 
comply  with  the  requirements  of  the  Statute.  It  should  state  the 
nature  of  the  claimant's  interest  in  the  land  as  well  as  the  amount  of 
compensation.  The  present  case,  if  an  instance  were  requisite,  shows 
the  importance  to  the  promoters  of  the  claim  stating  such  particulars. 
Damages,  as  on  the  present  inquisition,  may  be  assessed  generally  for 
several  separate  causes  of  injury.  Unless  the  promoters  are  entitled 
to  know  distinctly  what  the  plaintiff  claims,  so  as  to  be  prepared  to 
answer  it,  the  claimant  may  recover  for  an  injury  inflicted  on  pro- 
perty which  does  not  belong  to  him.  There  is  no  mode  of  roTiewing 
the  decision  of  a  jury  on  an  inquisition,  and  it  is  therefore  imperative 
on  claimants  to  afibrd  the  promoters  every  means  which  the  law 
allows  them  of  correcting  any  errors.  The  form  of  notice  is  compa- 
ratively unimportant — the  terms  used  need  not  be  technical,  but 
substantially  it  ought  to  comply  with  the  Act. 

As  regards  the  plea  to  the  last  count,  the  plaintiff,  by  the  form  of 
that  count,  must  be  held,  in  our  opinion,  to  have  admitted  that  the 
demand  required  by  the  53rd  section  of  the  "  Land*  Clau»e»  ContoU- 
**  daiion  Act,"  to  support  distress  for  costs,  is  necessary  to  maintain 
an  action  for  them ;  and,  in  considering  the  present  issue  and  this 
rule,  we  feel  bound  so  to  hold.  A  demand  is  made  on  those  who  are 
supposed  to  be  competent  to  comply  with  it.  The  demand,  therefore, 
should  be  made  on  the  promoters  or  their  agents.  It  is  for  p«yinent 
of  money,  namely,  the  taxed  costs  of  an  inquisition,  which  has  been 
held  and  disposed  of.  When  those  costs  were  taxed,  the  business  of 
the  attorney  was  concluded,  and  with  it  his  agency  ceased.  The 
attorney  is  agent  of  the  client  for  all  purposes  necessarily  connected 
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nith  the  suit ;  but  he  is  not  in  oar  opinion,  merely  as  Attorney,  the 
igent  of  his  client,  either  to  pay  money  or  to  receive  a  demand  for  its 
pigment.    The  plaintiff  most,  therefore,  fail  on  the  last  issue. 

The  defendants  are  entitled  to  a  verdict  on  the  issues  joined  on  the 
third  plea  to  the  first  count  and  the  last  plea  to  the  last  count.  The 
rale  will  be  absolute  accordingly  with  costs. 

The  following  cases  were  referred  to  during  the  argument  on  this 
rule  '.—Qlaoer  «.  North  Staffordshire  Mailway  Companjf  (/),  Qiteen  v, 
Lomdom  and  North  Western  Railway  Company  (g\  Chapman  o.  The 
Mofmomtkekire  SaiUcay  and  Canal  Company  (A),  Mortimer  v.  South 
WoUm  Itailway  Company  (J),  Me  Fenny  (Ar),  Barlow  v.  Rhodes  (I), 
Doe  d.  Templeman  v.  Martin  (m),  Bank  of  Australasia  v,  Nias  (»), 
Skedty  V.  Professional  lAfe  Assurance  Company  (o),  Be  London  and 
Breemeiek  Railway  Company,  (p).  The  Kiny  v.  The  London  Dock 
^^^"f^*"^  (?)>  Merry  «.  Chapman  (r).  South  Wales  Railway  Compa/ny 
f.  Itiehards  (s).  Pheysey  v.  Vieary  (Q,  Bradshaw  v.  Watson  («),  Morris 
9.  BdgingUm  (w).  In  re  Byles  (x).  Queen  v.  South  Wales  Railway 
Company  (y\  Caledonian  Railway  Company  v,  Oyilvy  (t). 

Rule  absolute,  with  costs. 


1861. 


<i}l 


I  10Q.B.,O19. 
,  I  3  E.  &  B.,  448. 
(A)  S  H  ic  N.,  S67. 
C/)  1  B  4c  B.,  876. 
fJk)  7  B.  fc  B.,  600. 
(0  1  Cr.acH.,48e>. 
(m)  4  B.  It  Ad.,  771. 
(«)  16  Q.  B.,  717. 
(o)  18  C.  B..  787. 
(y)  9  A.  Ic  B.,  678. 


5  A  le  B.,  108. 

10  A  Ic  B.,  616. 
(f)  6  Rail.  Cm,  107. 
(0  10  M.  lE  W.,  484. 
(9)  Vic.  L.  Times,  188. 

8  Taunt.,  24. 

11  Ex.464. 
18  Q.  B.,  088. 
8  Haoq.  Sc  Ca.,  H.  ofL.,  S80. 
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Supreme  ©ourt  oi  Vittoxm, 
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nf 

HILARY  TERM,  25  VICTORIiE. 


The  Judges  who  sat  in  Banc  in  this  tenn  were — 

Stawell,  C.  J.  Williams,  J. 

Barry,  J. 


1861. 
v~.-w  REGINA  v.  NEDDY  MONKEY  and  Other«. 

November  21. 

Onthetrialof  OPECIAL  Case,  stated  hy  the  Chief  Justice,  under  the 

forSr"   16  ^«-.  No.  7,  8.  28,  as  follows :- 

the  unsworn 

evidence  of  an       ,,  -r^     .       ,^     ,  ^  ^     r    -,         •  i.  ,      .   .     ^ 

aboriginal  Dunng  the  tnal  of  the  pnsoners,  four  abonginal  natires, 

woman  ig         «  ^^  ^j^^  j^st  Circuit  Court,  Portland,  charged  with  the  murder 

receivable  ...  »  o 

under  the        ^*  of  an  aboriginal  native  called  '  Sydney  Bob,    the  followisg 

Consolidation  "  ^i^estion  of  diflBculty  in  point  of  law  arose : — Sallyy  tn 

Act"  though    "  aboriginal  native  was  called  as  a  witness  for  the  prosecution. 

herself  as  the    "  Her  evidence  was  received  without  oath,  under  the  provisions 

Y^^^K?  ^  "  of  the  *  Law  of  Evidence  Consolidation  Act:  On  being 
«*  lubia,"  and  -^  ^ 

as  "married"  "  examined,  she  stated,  '  I  am  Neddy  the  prisoner's  lubra. 
therebe^no  "  ^  ^*^®  ^^^  married  to  him  more  than  a  year.*  She  wss 
other  evidence « not  further  examined  on  this  point.  I  received  her 
of  marriage.  . .  .  «      ,  .  -        i.     ^t. 

"  evidence   as   agamst   all   the  prisoners,  reserving  for  the 

**  consideration  of  their   Honours   the  Judges  the  question 
"  whether  Sally  was  not  to  be  deemed  the  wife  of  the  prisoner 


NOITKET. 
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**  ^  Neddy  Mtmkey^  and  whether  her  evidence  was  properly         1661. 
"  tdmissable  as  against  him.  All  the  prisoners  were  conyicted       ^"T^^*"^ 
^  of  manslaughter,  and  sentenced,  the  execntion  of  the  sen-       Neddy 
*^  tence  passed npon the  prisoner  Ntddy  Monkeyhemg  respited 
"  ontil  the  decision  of  the  Judges  on  the  point  so  reserved." 
"  Dated  October  11,  a.d.  1861." 

Bimk  appealed  to  support  the  conviction  ;  but  as  no 
eoonsel  appeared  for  the  prisoner,  he  left  the  case  in  the  hands 
oi  the  Court 

Stawkll,  C.  J. — ^The  evidence  of  this  aboriginal  native — 
her  statement  rather  (given  without  oath) — ^was  properly 
receivable  against  the  prisoner.  The  vague  and  general 
description  given  by  her  is  not  sufficient  per  se,  and  without 
explani^tion,  to  disqualify  her  as  a  witness.  Her  statement  is 
admissable,  unless  she  be  disqualified ;  and  to  disqualify  her  a 
niarriage  ought  to  be  shown. 

Babby,  J. — ^The  Court  cannot  take  judicial  notice  of  the 
religious  ceremonies  and  rites  of  these  people,  and  cannot, 
inthout  evidence  of  their  marriage  ceremonies,  assume  the 
&ct  of  marriage.  The  word  "  lubra,"  also,  is  not  to  be 
nndostood  by  the  Court  without  explanation  or  evidence.  To 
assume,  because  this  person  described  herself  as  a  "  lubra," 
and  as  married,  that  she  was  the  prisoner's  wife  within  the 
meaning  of  the  Act,  is  assuming  too  much,  without  evidence 
of  the  meaning  of  the  word  "  lubra,"  or  of  the  facts  con- 
stitating  marriage  according  to  the  rites  and  ceremonies  of 
these  people.  Every  witness  is  presumed  to  be  testible  until 
the  contrary  is  shown ;  and  it  is  not  by  the  use  of  unexplained 
terms,  or  the  assertion  of  vague  rites  and  ceremonies,  that  the 
general  rules  of  evidence  are  to  be  broken  down. 

Judgment  affirmed* 


TOL,  I. ^LAW. 
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The 

Defendant,  in 
Sandhurst, 
ordered  goods 
of  the 

Fluntiffs,  in 
Melbourne, 
"to  be 

forwarded  by  a 
carrier  to  the 
Defendant  at 
Sandhurst''; 
and  the 
Plaintiffs 
delivered  the 
goods  in 
Melbourne  to 
a  carrier,  to  be 
taken  to  the 
Defendant  in 
Sandhurst : 
Seldy  on 
appeal  from  a 
nonsuit  in  the 
County  Court 
at  Melbourne, 
that  the  cause 
of  action  did 
arise  "  in  some 
material 
point "  nearer 
to  the  County 
Court  at 
Melbourne 
than  to  the 
County  Court 
at  Sandhurst, 
and  that  the 
Defendant 
might  be  sued 
at  Melbourne, 
under  the 
County  Court 
Act,  No.  29, 
a.  8. 


FLOWER  AND  Others  v.  JACKSON. 

jCXPPEAL  from  a  decision  of -B.  PP.  PoA/wan,  Esq.,  Judge 
of  the  County  Court  at  Melbourne. 

Flower,  McDonald  &  Co.,  of  Melbourne,  sued  Jackson,  of 
Sandhurst,  for  the  yalue  of  goods  sold  and  delivered.  A 
yerbal  order  had  been  given  by  Jackson  in  Sandhurst  to 
Galhraith,  the  agent  there  of  Flower,  McDonald  4r  Co.^  and 
this  order  had  been  transmitted  to  Melbouma  By  the  tenns 
of  it  the  goods  were  "  to  be  forwarded  by  a  carrier  to  the 
'<  Defendant  at  Sandhurst^"  and  the  defendant  was  to  pay  the 
carriage;  but  no  carrier  was  named.  The  goods  had  been 
delivered  by  the  Plaintiffs  to  Latham,  a  carrier,  in  Melbourne, 
to  be  delivered  by  him  to  Jackson  in  Sandhurst ;  and  Latham 
had  given  a  receipt,  signed  by  Jackson,  for  the  delivery  of  the 
goods  to  Latham,  After  yerdict  for  the  Plaintiffs,  a  motion 
for  nonsuit,  pursuant  to  leaye  reserved,  was  made  in  the 
following  terms : — '*  That  the  said  Court  had  no  jurisdiction 
"  in  this  cause,  inasmuch  as  the  cause  of  action  herein  did  not 
''  arise  either  wholly,  or  in  some  material  point,  within  one 
"  hundred  miles  of  the  Court,  but,  on  the  contrary  wholly 
"  arose  at  Sandhurst,  at  which  last-mentioned  place  a  County 
''  Court  had,  at  the  time  of  the  commencement  of  this  snit^ 
"  been  erected,  nearer  by  at  least  ten  miles  to  the  place  of 
'^  abode  and  place  of  business  of  the  Defendant  than  the 
''  County  Court  at  Melbourne  aforesaid ;  and  that  the  caose 
^'  of  action  did  not  arise,  either  wholly  or  in  some  material 
"  point,  nearer  to  the  County  Court  at  Melbourne  aforesaid 
"  than  the  said  County  Court  at  Sandhurst."  On  this 
motion  the  Defendant  was  successful,  and  the  Judge  ordered  a 
nonsuit  to  be  entered.  From  the  Judge's  Order  the  Plaintiffi 
now  appealed. 
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Wood,  for  the  Appellants  (Plaintifis  below).  1861. 

Flowxx 
FeUowSy  for  the  Respondent  (Defendant  below).  «. 

Jaokbon. 

The  anthorities  dted    in  argument  were — Borthwiek  v. 
W<Uton  (a)  and  Dutton  v.  Solamansan  (b). 

Alao  In  re  Fuller  (e)  and  Norman  v,  Marchani  (d)  were 
banded  np  to  the  Coort. 

Appeal  allowed, 

(a)  16  Com.  Bench,  501.  (e)  2  £11.  &  Bl 

(6)  3  Boo.  &  PulL,  582.  (d)  7  Exch. 


Lr  BS  CLOW  AHD  Othbbs,  bx  pabtb  BTAUGHTON. 

JTowmdM*  21. 

Vf  N  the  dOth  August  last,  Fellows  had  obtained  from  His  On  an 

Honor  Mr.  Justice  Williams^  in  Chambers,  an  order  nwi,  under  ^^erN** m 

14  Ftc,  No.  43,  s.  12,  calling  on  J.  M.  Chw,  J.P.,  and  Thomas  s.  83,  for 

Carroll  and  William  Woodlockj  farmers,  to  show  cause  why  fi[^I^» 

the  Court    should  not    prohibit    and    restrain   them   from  commons, 

^  Held,  that 

executing  a  conviction  in  the  penalty  of  £5  and  £3  12<.  Cyd.  the  words  of 

costs,  obtained  by  Carroll  and  Woodlock  in  Petty  Sessions  at  ^^^^^J^a^^ 

Steiglitz  on  an  information  against  Staughton  (e),   **  for  per-  honee,"  do 

mittiiig  a  flock  of  sheep  to  be  depastured  upon  the  Anakie  «  g^eep." 

Farmers*  Commons,  he   not    being   duly  licensed    in  that      Qtkirtf,  if 
,   ,    ,^„  anyperaona 

behalf."  but 

commoners 
nnder  the  Act 
The  summons  before  the  Magistrates  was  in  the  Form  A,  are  amenable 

11   &   12  Vie.,   Cap.  xliii,  and  dated  17th  August  last.  ^^^ 

jurisdiction 
(«)  Two  Siaughions,  the  elder      tnmed  on  this,  only  one  has,  for   f^^  ^y  *^« 
and  the  younger,  were  named,  and      the  sake  of  a  simple  narrative, 
aomewfaai  oonlnsed,  in  the  pro-      been  now  named, 
eeediogs  below;  bnt  as  nothing 

E  2 


Act. 
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1861.         By    it    Carroll    and    WoodlocJc^    described     as     "  fanners 
^^^P^^"^       "  at  Anakie,   and  respectively  holders   of   farmers'  depas- 
Clow.         "  turing  licences  for  the   Farmers'  Common  proclaimed  at 
"  Anakie,"    were  recited  to  have  made    information   that 
Staughton  (/),  on  the  Idth,  14th,  and  15th  instant,  permitted  . 

his  labourers  to  depasture  upwards  of  one  hundred  sheep 
"upon  the  said  Anakie  Farmers'  Common,"  he  not  being 
then  "  either  licensed  so  to  depasture  or  entitled  so  to  do." 
The  trespass  was  proved,  and  it  was  shown  that  each 
informant  was  a  holder  of  a  farmers'-common  licence.     For  I 

the  defence,  evidence  was  given  that  "  the  locality  of  the  j 

**  Anakie  Fanners'  Common  had  been  for  the  last  ten  years  ! 

"  held  by  Staughton,  under  licence  as  a  squatting  run ;  and 
"  that  he  now  holds  a  licence  to  run  his  sheep  and  cattle 
"  upon  the  run  called  the  '  Brisbane  Ranges, '  including 
''  Anakie  Farmers'  Common."  The  Magistrates  convicted 
Staughton,  under  24  Vic,  No.  117,  sec.  83,  for  that  he  "  did 
"  depasture,  or  cause  to  be  depastured,  a  flock  of  sheep  upon 
"  the  Anakie  Fanners'  Common,  without  being  entitled  so 
« to  do." 

Michie  and  Fellows  now  supported  the  order  for  prohibition. 

Higinhotham  supported  the  conviction. 

The  references  in  argument  were — as  to  the  meaning  of  the 

word  "  cattle,"  to  The  Black  Act  (g),  The  Malicious  Injuries  to 

Property  Act  (h),  TheKingv.Patey(j),  The  King  v.Chapple{k); 

The  Imperial  Dictionary,  wotd  "  Cattle  ;'*  and  generally  to  the 

.  Act,  No.  117,  passed  in  24th  Victorioe  {t). 

For  the  conviction,  it  was  urged  that  the  policy  of  tJie  Act 
No.  117  was  to  give  a  right  of  commonage  over  defined  lands 

(f)  Vide  foot-note  (»)  on  pre-  (J)  2  W,  BL,  720 

ceding  page.  {k)  B.  &  Ry.,  77. 

(jg)  9  Oeo.  L,  c  22.  (Q  Vide   sections   74v  75,  76» 

(A)  7  &  8  Geo.  ly.,  c.  30.  79,  83. 
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to  purchasers  who  should  cnltivate  a  certain  proportion  of  the  1861. 
lands  purchased;  that  the  old  squatting  licence  applied  to 
undefined  lands,  and  imposed  no  limits  on  the  number  of 
animals  depastured  ;  and  that  such  squatting  licence  was 
revoked,  as  to  the  area  of  the  farmers'  commons,  by  the 
proclamation  of  the  commons. 

Against  the  conviction,  it  was  urged  that  the  squatting 
licence  was  not  inconsistent  with  the  depasturing  licence,  and 
that  the  latter,  issued  by  the  Board  of  Land  and  Survey, 
was  no  revocation  of  the  former,  issued  by  the  Governor  in 
ConnciL  That  the  24th  Vic,  No.  117,  was  not  intended  to 
make  commons  for  grazing  sheep,  but  merely  for  cattle  and 
horses,  such  as  would  be  useful  in  the  cultivation  of  the 
purchased  lands,  in  connection  with  which  the  right  of 
commonage  was  granted ;  that  the  word  "  sheep  "  was  not 
Tiaed  in  section  83,  but  the  words  "  cattle  and  horses  "  only  ; 
and  that,  on  view  of  the  whole  Act,  the  word  "  cattle,"  as 
here  used,  was  evidently  not  intended  to  include  sheep. 

Stawbll,  C.  J.,  said  that  the  prohibition  had  been  supported 
on  two  grounds — ^firstly,  that  the  ^vords  "  cattle  or  horses  " 
did  not  include  ''  sheep" ;  and  secondly,  that  the  proclamation 
of  the  farmers'  conmions  was  a  revocation  of  the  squatting 
licence.  He  decided  on  the  first  ground  only — namely,  that 
there  had  been  no  offence  by  the  trespass  of  these  sheep, 
which  was  cognizable  under  the  summary  clauses  of  the 
Act,  imposing  penalties  on  conviction  for  depasturing  cattle 
or  horses.  He  conjectured,  also,  that  it  was  the  object  and 
intention  of  the  Act  that  the  summary  remedies  for  depasturing 
tiie  farmers'  commons  without  being  entitled  so  to  do, 
contemplated  only  improper  or  excessive  use  of  the  commons 
by  depasturing  horses  and  "  black  cattle,"  such  as  would 
be  naturally  used  by  the  commoners  themselves  for  the 
cnltiTation  of  their  purchased  land.  The  othe^  point — as  to 
revocation — ^he  thought  very  difficult :  on  it  he  preferred  to 
express  no  opinion. 
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1861.  Babry,  J.,  held  that  the  conyiction  was  bad,  and  thai 

j^  ^  prohibition  should  go  to  restrain  execution  under  it,  upon  two 
Clow.  grounds : — Firstly,  he  had  the  grayest  doubts  whether  this 
Defendant  was  a  person  amenable  to  this  particular  jniifl- 
diction.  Secondly,  he  held  that  there  had  been  no  infringe- 
ment of  the  law  within  the  summary  remedies  of  the  Act. 
As  to  the  first  point,  he  thought  that,  to  infringe  the  regula- 
tions as  to  farmers'  commons  in  a  manner  bringing  the 
offender  within  the  summary  jurisdiction  exercised  here,  the 
person  so  infringing  must  be  a  commoner  himself,  under  the 
74th  clause  of  the  Act.  Here  this  person  was  to  all  intente 
and  purposes  a  stranger  and  trespasser.  As  such,  he  did  not 
come  within  the  summary  jurisdiction;  but  must  be  proceeded  , 

against  by  distress,  or  as  the  law  might  otherwise  direct.    On 
this  point  His  Honour's  doubts  were  so  strong  that  they  were  | 

almost  a  conviction  in  his  mind  that  this  trespass  was  not  < 

within     the    summary    remedy   which    the    Act    proyides.  I 

Secondly,  as  to  the  offence  here  complained  of,  it  was  only  in  i 
reference  to  trespasses  by  the  two  species  of  animals  men- 
tioned— *'  cattle  and  horses" — that  the  Justices  had  jurisdic- 
tion. The  arguments  as  to  the  wide  meaning  of  the  term 
''  cattle"  would  haye  been  of  more  weight  if  that  generic  term 
had  been  used  alone ;  but  the  Legislature  had  condescended 
to  use  specific  distinctions,  and  in  this  instance  they  had  thus 
shown  that  they  meant  cattle  and  horses,  without  sheep. 
This  summary  conviction  had  been  wrongly  made,  and  must 
be  arrested ;  and  the  commoners  must  be  left  to  their  other 
remedies  by  distress,  or  action,  or  otherwise,  as  they  may  be 
advised. 

Williams,  J.,  concurred  in  the  judgment  of  his  brethren, 
and  in  their  reasons. 
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In  bx  HARRISON,  J.P.,  and  Othehs,  Ex  paktb  1861. 

piNNEGAR.  j.<;;^22. 

X  HE  El  Dorado  Quartz  Mining  Company,  being  nnable  to  The  notice  of 

pay  its  debts,  Mr.  James  Gill,  a  creditor,  presented  a  petition,  ^^  ^^^  ^* 

under  the  18  Vic,  No.  42,  s.  14,  and  the  Act  No.  66  (m),  b.  73,  of  rules,  which 

persoiiB 
to  a  Judge  of  the  proper  Court  of  Mines,  for  the  winding  np  deairous  of 

of  the  Company.     The   order  prayed  for  was  made,   and  ^rm">g» 

Mr.  Gill  was  appointed  to  conduct  the  sale  and  disposal  of  under  the 

the  property,  as  directed  by  the  Acts.     Under  this  appoint-  c^pfniea* 

meat,  he  sued  Pinnegar,  as  a  shareholder,  for  the  calls  due  Act,  18  Fio., 

from  him ;  and  recoyered  judgment.  ^ve  to  the 

Clerk  of  Petty 
T*      .  .  .  .      Sessions, 

Prohibition  was    now   sought    by  Pinnegar  to    restrain  under 

execution  of  the  judgment,  on  the  grounds :— Firstly,  that  ^'n'^thf  ^' 

the  Company  had  not  been  duly  formed  under  the  "  Mining  separate 

ict,"    (18  Vic,  No.  42,)  and  that  it  was   not,  therefore,  the  copy  of 

amenable  to  the  jurisdiction  conferred  by  that  Act  and  the  Act  "^®>  , 

•'  •'  comprises 

No.  56  on  the  Judge  of  Mines  to  make  an  order  for  winding  substantially 

up  the  Company.     Secondly,  that  the  order  of  the  Judge  for  jj  the^(^^ 

winding  up  had  not  been  duly  made  under  the  Acts  cited,  and  themselves  all 

therefore  Mr.  Gill,  who  derived  his  authority  to  sue  from  that  whidSshould 

Older,  was  not  authorised  to  do  so.  *PP~  ^  *^« 

notice  of 


The  first  objection,  against  the  due  formation  of  the  Com- 
pany, was  founded  on  the  alleged  non-compliance  with  the 
TCqniremente  of  18  Vic,  No.  42,  sees.  2  &  8,  which  are  that 
"persons  desirous  of  forming  a  Company  under  this  Act" 
shall  give  notice  thereof,  containing  certain  particulars  set 
forth  in  the  Act^  to  the  Clerk  of  Petty  Sessions  (now  Court 
of  Mines),  and  shall  also  give  to  the  same  person  "  a  copy  of 
the  rules  of  the  Company."  It  was  contended  that  on  all  the 
prorisions  of  the  two  Acts,  this  notice  and  this  copy  of  the 

(m)  Passed  in  Slst  VictoritB, 


particulars 
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1861.         rules  must  be  separate  documents.     In  the  present  instance 
~1""~        they  were  substantially  one  document — a  copy  of  the  rules  of 
Hasbison.     the   Company,   which  embodied   among  the  rules  aU  the 
particulars  which  should  appear  in  the  notice. 

The  second  objection  was  founded  on  an  alleged  non- 
compliance with  the  requirements  of  the  18  Vic,  No.  42,  s.  U, 
which  enacts  subsfantially  : — If  it  appears  to  the  Judge  of  the 
County  Court,  (now  Court  of  Mines,)  on  petition  of  any 
creditor,  ''  that  any  Company  established  under  the  provisions 
''  of  this  Act,"  and  against  the  manager  of  which  any  amonnt 
has  been  recoTered,  and  not  satisfied  for  seyen  days,  that  the 
Company  is  unable  to  satisfy  all  claims  against  it,  the  Judge 
may  order  all  proceedings  against  the  Company  to  be  stayed, 
and  summon  the  Company,  and  inquire  into  its  affairs ;  and 
if  it  shall  appear  that  the  Company  is  unable  to  meet  its 
engagements,  the  Judge  may  order  its  property  to  be  sold  and 
divided  equally  between  all  its  creditors.  The  Act  then  sajs : 
— "  And  such  Judge  may  order  and  direct  any  creditor  or 
<<  other  person  to  conduct  the  sale  and  disposal  of  such 
«  property,  deducting  thereout  all  reasonable  expenses,  and  to 
<^  do  all  other  acts  which  may  be  necessary  to  carry  out  the 
"  provisions  herein  contained."  The  Act  also  says  : — *^  And 
"  upon  such  order  being  issued,"  the  Company  "  shall  be, 
"  ipso  facto,  dissolved,"  and  all  its  rights,  &c.,  "  vested  in  tjie 
"  creditor  or  other  person  appointed  by  such  Judge  for  the 
"  purposes  aforesaid."  A  proviso  gives  "  the  said  creditor  or 
*'  other  person"  power  to  sue  shareholders  for  calls  unpaid,  to 
be  recovered  in  the  same  manner  as  calls  due  and  unpaid 
might  be  recovered  under  the  same  Act  by  the  manager  of 
the  Company.  In  the  present  instance,  the  order  made  by 
the  Judge  of  the  Court  of  Mines  for  winding  up  the  Company 
had  omitted  the  words,  ''  and  to  do  all  other  acts  which  may 
"  be  necessary  to  carry  out  the  provisions  herein  contained.** 
It  was  contended  that,  unless  the  order  was  made  in  the  way 
indicated  by  the  Act — ^unless  it  contained  this  provision  as 
well  as  the  others — ^the  Company  was  not  ipso  facto  dissolved, 
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ttd  the  creditor  in  whom  it  was  intended  to  rest  the  rights  of         1861. 
ihc  Company  wis  not  "  the  creditor  appointed  hy  the  Judge  for       ~^  ^  " 
the  purposes  aforesaidj^  but  was  a  creditor  appointed  only  for     Hjlbsison. 
some  of  those  purposes,  and  was  therefore  not  duly  appointed, 
and  had  not  the  requisite  statutory  character  and  title  to  sue. 

Fellows,  in  support  of  the  rule  for  prohibition. 

Wood  against  prohibition. 

!nie  references  in  argument  were  to  the  yarious  sections  of 
ih»  acts  above  referred  to,  and  to  Christie  v,  Unmn  (n). 

The  OouKT  was  against  both  objections,  holding  that  the 
notice  was  sabstantially  well  giyen,  and  the  order  appointing 
Mr.  Gill  sufficiently  well  made  to  give  him  authority  under 
the  Statute  to  sue. 

Order  nisi  for  prohibition  discharged, 
with  costs. 

(»)  11  Ad.  &  EIL,  376. 


Is  BB  BALCOMBE  and  Others,  Justices,  Ex  paste 

HANN.  ^^_^^^ 

XJL  RULE  nisi  to  prohibit  E.  B,  Balcombe,  Edward  Lintot,  Prohibition 

and  W.  P.  Cobb,  Justices  of  the  Peace,   from  executing  a  J^^j^ 

omriction  made  by  them  in  Petty  Sessions,  at  Bchnapper  "  harshly'' and 

Pomt,  against  the  complainant,  in  his  absence,  on  an  informa-  miSe^by    ^ 

tion  bv  servants  daiminsr  wafires.  Josticea 

'  ®       ®  refused,  but 

their  coats  not 

An  information  was  laid  against  Mr.  ffann  by  two  persons  8""^*®^ 
whom  he  had  engaged  as  labourers  on  a  hiring  for  a  term. 
A  summons  to  attend  was  issued  to  Mr.  Hann  on  Saturday, 
Ae  28th  September.     Mr.  Hann  started  from  his  place  of 
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1861.  residence  at  Western  Port  for  Melbourne  on  Taesday,  th% 
In  re  ^^^  October.  The  snmmons  issned  on  Satarday,  tbe  28t2i 
Baloombb.  September,  calling  on  bim  to  attend  at  Scbnapper  Point  on  the 
5th  October,  was  not  served  by  the  constable  until  Friday,  the 
4th  October.  It  was  served  on  Mr.  HaniCs  daughter,  at  his 
house  at  Western  Port,  sixteen  miles  from  Scbnapper  Point ; 
and  Miss  Hann  informed  the  constable  that  her  father  had 
left  with  cattle  for  Melbourne  on  the  1st,  and  would  be  back 
on  the  7th.  On  the  5th  the  case  came  on  for  hearing  at 
Scbnapper  Point.  The  constable  who  served  the  summons 
informed  the  Bench  that  he  had  served  the  daughter  of 
the  Defendant,  and  been  informed  by  her  of  his  having 
left  for  Melbourne  on  the  1st,  and  of  her  expectation  that 
he  would  be  back  on  the  7th.  The  Court  was  asked  to 
adjourn.  Adjournment  was  refused ;  the  case  was  gone  into 
in  the  absence  of  the  Defendant ;  and  an  order  was  made  for 
such  a  sum  and  costs  that  he  could  not  appeal.  After  HcnuCs 
return,  he  applied  for  a  rehearing,  and  was  refused.  It  wu 
sworn  by  Mr.  Armstrong^  clerk  of  the  Bench,  that  no  deposi- 
tions were  taken  in  writing  ;*and  that  this  course  was  taken 
in  this  case  by  the  express  direction  of  Mr.  Balcombe^  J.P. 

Chapman,  for  the  rule  nisi. 

Fellows,  on  behalf  of  the  Justices,  in  support  of  the 
conviction. 

The  authorities  referred  to  were — Ex  parte  ffopwood  (m), 
Ex  parte  Williams  (•),  The  King  v.  Simpson  (p),  The  King  v. 
Mailing  {q),  Hex  v.  Johnson  (r),  Mitchell  v,  Foster  (<). 

The  Court  felt  constrained  by  the  authorities  to  refuse 
prohibition ;  but  marked  its  sense  of  the  harsh  and  arbitrary 
conduct  of  the  Magistrates  by  refusing  them  their  costs. 

(n)  15  Q.  B.,  121.  (j)  2  Bnrr..  679. 

(o)  2  Pra.  Bep.,  &  21 L.  J.  (M.C.),  46.         (r)  1  Strange. 

(jp)  10  Mod.  (<)  12  Ad.  &  Ell,  472. 
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MURDOCH  V.  BELL. 


Di 


DEMURRER  to  a  Comit  in  a  Declaration  against  the 
Exeeators  of  the  will  of  the  late  James  MacFarlane  deceased, 
for  breach  of  a  contract  made  by  him  with  the  Flaintifif. 

Beclaralion : — 

"For  that  on  the  1st  day  of  December  A.D.  1859  in  the  lifetime  of  the 
*  aid/oflMsr  MacFarlane  in  consideration  that  he  was  then  indebted  to 
"  tbe  Plaintiff  for  money  theretofore  lent  by  the  FIflintiff  to  the  said 
'^  Jumt  UaeFarlane  at  hia  request  and  for  goods  sold  and  delivered 
"  by  the  Plaintiff  to  the  said  Jamet  MacFarlane  it  was  then  agreed 
"  between  the  Plaintiff  and  the  said  James  MacFarlane  and  the  said 
"/(MMv  MacFarlane  then  promised  the  Plaintiff  that  he  the  said 
*Jmiet  MacFarlame  should  and  would  at  his  own  expense  within 
**  12  months  after  the  said  1st  day  of  December  A.i>.  1859  find  and 
"proride  35  head  of  cattle  and  ship  the  same  from  Victoria  to 
'HolMrt  Town  in  Tasmania  to  the  care  of  Messrs.  Boys  and  Kail 
'  tbe  agents  there  of  the  said  James  MacFarlane  and  that  the  said 
"  cattle  shonld  be  there  sold  by  the  said  Messrs.  £oys  and  Hall  for 
"  ud  on  aoconnt  of  the  said  James  MacFarlane  and  that  the  moneys 
"  Viang  from  the  sale  thereof  shonld  within  the  said  period  of  12 
'noDtfas  from  the  said  1st  day  of  December  be  paid  over  by  the 

*  wd  Messrs.  Boifs  and  Sail  for  and  on  behalf  of  the  said  James 
"MacFarlane  to  the  Plaintiff  in  satisfaction  and  discharge  of  the 
*iiiODey  in  which  the  said  James  MacFarlane  was  indebted  to  the 

*  PUntiff  as  aforesaid    And  the  Plaintiff  says  that  although  all  things 

*  happened  and  all  times  elapsed  to  entitle  him  to  a  performance  of  the 
"  aid  agreement  and  of  the  promise  of  the  said  James  MacFarlane  and 

*  to  bring  this  action  yet  the  said  James  MacFarlane  did  not  in  his 
"  lifetime  nor  did  the  Defendants  as  such  executors  as  aforesaid  since 
"  bis  decease  or  any  of  them  so  as  aforesaid  find  and  provide  the  said 

*  cattle  or  any  of  them  and  ship  the  same  from  Victoria  to  Hobart 

*  Tovn  aforesaid  to  the  care  of  Messrs.  Boys  and  Sail  nor  were  the  said 

*  35  bead  of  cattle  or  any  of  them  there  sold  by  the  said  Messrs  Boys 

*  and  HaU  for  and  on  behalf  of  the  said  James  MacFarlane  nor  was  the 
"  iBoney  nor  were  the  proceeds  arising  from  the  sale  of  any  such  cattle 

*  vitbin  the  said  period  of  12  months  from  the  said  1st  day  of  December 

*  or  at  all  paid  over  by  the  said  Messrs.  Boys  and  Mall  to  the  Plaintiff 

*  far  and  on  behalf  of  the  sud  James  MacFarlane  in  his  lifetime  or  for 
"  and  on  behalf  of  the  Defendants  as  such  executors  as  aforesaid  since 
"  tbe  decease  of  the  said  James  MacFarlane :   And  so  the  Plaintiff 


1861. 
l^ovember  22. 

Declaration 
that  in 
consideration 
that  A  was 
then  indebted 
to  B,  for 
money  lent, 
&c.,  it  was 
agreed 

between^i  and 
B,  BudA  then 
promised  B, 
within  12 
months  to 
provide  and 
ship  cattle 
unto  the  Port 
of  Z,  to  be 
there  sold  and 
the  proceeds 
there  paid 
over  by  the 
agents  of  A  to 
^,  in 

satisfaction 
and  discharge 
of  the  money 
which  A  owed 
as  aforesaid  to 
B:  breach 
that  A  did  not 
provide,  and 
ship,  cattle, 
Ac 

Meld,  on 
demurrer,  that 
the  promise  of 
the  Defendant 
^,  was  based 
on  no  sufficient 
consideration 
moving  from 
or  on  account 
of  the  Plaintiff 
B  ;  and  that 
the  Declara- 
tion was  bad; 
but  leave 
given  to 
amend. 
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1861.  "  saith  that  neither  the  said  James  MacFarlane  in  his  lifetime  nor  the 

^-^v^-'  "  Defendants  as  such  executors  as  aforesaid  since  his  decesK  hare 

MuBDOCH  »  kept  the   said   promise  of   the   s^d  Jamet  MacFarlane  with  the 

^^'  "  Plaintiff." 


Bell. 


Demnrrer,  and  points  assigned  as  follow : — 1.  The  considen- 
tion  assigned  will  not  support  the  promise.  2.  In&smnch  as 
the  consideration  is  executed,  the  promise  should  he  snch  as 
the  law  will  implj.  8.  The  law  will  imply  no  promise  hj  a 
debtor  that  he  will  provide  and  ship  cattle.  4.  No  promise 
by  Plaintiff  is  stated  which  will  be  a  sufScient  consideration 
for  the  promise  of  the  testator  stated.  5.  Plaintiff  did  not 
bj  the  agreement  set  oat  bind  himself  to  forbear  for  any 
period  of  time. 

Fellows  (for  Wood  in  his  absence),  in  support  of  the 
demurrer,  cited  Roacorla  v,  Thomas  (f), 

Harris^  in  support  of  the  declaration,  cited  Pordage  r. 
Cole  (r),  Mountford  v,  Horton  (t^),  Elderton  v.  Emmens  (x). 

The  CoTTBT  allowed  the  demurrer,  but  gave  leave  to  amend 
within  a  week,  on  payment  of  costs ;  otherwise  judgment  for 
the  defendants. 


(t)  8  Q.  B.,  284.  (w)  2  N.  Rep.,  62. 

(«)  1  Saund.,  819.  (jt)  6  C.  B. 


I 
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1861. 
HART  AKD  Others  v,  MUNROE.  ' — . — ' 

JVb«0m5er  27. 

N  an  Action  on  a  Charter-party,  the  Declaration  alleged  A  Charter- 
is  follows : — <'  And  by  the  said  Charter-party  the  Defendant  ^^^acted 
"promised  the  Plaintiffs  that  the  ship  might  lawfully  carry  *hat  "the 
'^  252  statute  adnlt  passengers  in  the  'tween  decks,  and  nine  lawftQly  cany 
^  in  the  cabin ;  and  that  should  she  be  able  to  carry  more,  the  ^^^^ 
"  Plaintifis  should  be  at  liberty  to  send  them ;    bat  should  paflsengers  in 
"  she  not  be  able  to  carry  so  many,  then   the  Defendant  decks^  and  9 

"  promised  the  Plaintiffs  to  pay  to  them  the  sum  of  £5  per  hi  the  cabin"; 

that  if  she 
^  head  for  each  less  than  the  above  number."   The  Declaration  ooold  carry 

then  alleged  three  breaches,  of  which  the  second  ran  thus : —  ^^^j^ 

"  Ilioiigh  she  could  not  carry  *  262  in  the  'tween  decks,'  yet  might  eend 

"  the  Defendant  has  not  paid  £5  *  for  every  one  less  than  the  that,  if  she 

"  above  number'  '* ;  and  the  third  thus—"  The  said  ship  could  ^onld  not 

'  carry  "  so 

"  not  carry  252  adults."  many,"  the 

owner  should 
pay  the 
Bemuirer  to  these  two  breaches,  for  that,  consistently  with  charterer  £5 

than,  the  ship  could  lawfully  have  carried  "  252  'tween  decks,  ^very  one  less 

•nd  nine  in  the  cabin."  *h»^  "  **^ 

above 

number." 
rvi»*ott«»,  for  the  Demurrer.  de^^°?o 

declaration, 

FeUawSy  for  the  Declaration.  ^ere  two 

independent 
contracts  here 

The  sole  point  was,  whether  the  clause  above  quoted  from  —one,  as  to 

ftc  Charter-party  contained  one  contract  as  to  261  persons  ™^nTO** 
in  gross ;  or  two   contracts— one  as  to  252  in  the  'tween  and  the  other, 
decks,  and  the  other  as  to  nine  in  the  cabin.     In  fact,  the 


%  could  not  lawfully,  under  the  "  Passengers'  Act,"  take  each  of  which 
90  many  as  252  in  the  'tween  decks,  but  she  could  take  separately 
iwrc  than  nine   in  the   cabin,  and  the   owner  desired   to  ^  thOTrfore 

that  the 
•mri  etxdd  not  lessen  their  penalties  to  the  charterers  by  setting  a  surplus  of  space  for 
«c  das  of  paasengers  agiunst  a  deficiency  of  space  for  the  other  class. 
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dimimsh  bis  penalties  by  setting  off  tbe  sniplns  of  the  calnn 
accommodation  against  tbe  deficiency  of  tbe  'tween  decb 
accommodation. 

Tbe  Court  beld  tbat  tbere  were  two  contracts — one  as 
regards  tbe  capability  of  tbe  sbip  to  carry  'tween-decb 
passengers — ^the  otber  as  regards  cabin  passengers ;  that  t 
breacb  of  one  migbt  be  separately  relied  on ;  and  tbat,  tbere- 
fore,  tbe  Demnrrer  could  not  be  sostained. 


Judgment  for  the  PlaMf 


DART  V.  MACHIN. 


November  28. 


3r  xjL; 


After 

reference  to 
arbitration  of 
a  case  on  trial 
in  the  Connty 
Conrt,  and 
after  an  award 
made,  a 
verdict  for  the 
amount 
awarded 
cannot  be 
entered  in  the 
Comity  Conrt, 
if  leave  so  to 
do  were  not 
mentioned  in 
the  agreement 
to  refer:  the 
proper  conrse 
is  to  take  a 
verdict  subject 
to  the 

reference,  or 
to  make  the 
liberty  to 
enter  a  verdict 
one  of  the 
terms  of 
reference. 


PPEAL  from  tbe  County  Court  at  Melboaiiie.  An 
action  bad  come  on  for  trial  in  tbe  County  Courts  and,  bj 
consent,  tbe  questions  between  tbe  parties  were  referred  to 
arbitration.  An  award  was  made.  At  a  subsequent  sittiiig 
of  tbe  County  Court,  tbe  party  in  favour  of  wbom  the  awud 
was  made  applied  to  bare  a  verdict  entered  for  tbe  sum 
awarded  Tbe  otber  party  opposed,  but  tbe  Judge  of  tbe 
County  Court  ordered  a  verdict  to  be  entered.  No  verdki 
was  taken  subject  to  tbe  reference,  nor  was  leare  to  enter  s 
verdict  mentioned  in  tbe  agreement  to  refer. 

Fellows^  for  tbe  Appeal,  cited  Hutchinson  v.  Black  (y),  and 
Keene  v.  Deehle  (z), 

Newton,  for  tbe  Respondent. 

Tbe  Court  allowed  tbe  Appeal,  witb  costs,  and  ordered  a . 
new  triaL 


(y)  8  Bing,  881. 


(«)  3  B.  &  C.  491. 
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Y0UNGHU8BAND  v.  COURTNEY, 

X  HE  Defendant  in  this  Action,  as  Official  Assignee  of  the  If.  bought  of 

Y  "  on  sale 
Inaolrent  Estate  of  Miller  Brothers  ^  Co.,  prosecuted  an  or 'return," 

action  brought  originally  by  the  insolvent  firm  against  an  goods  for 

shipment  to 
Insorance  Company,  to  recoyer  the  yalue  of  goods  bought  by  otago,  with 

the  insolvent  firm  on  "  sale  or  return"  of  Tounghuehand  ^  Co.,  ^^^^\^^ 

for  shipment  to  Otago  by  the  Ariel,  insured  for  the  voyage  if  not  sold 

by  the  insolvent  firm,   and  totally  lost.     In  that  action  a  j^^^  ^ 

verdict  was  obtained   against  the    Company.      Before  the  brought  back 

and  returned 
imoimt  of  the  policy  was  paid  to  Courtney,  it  was  claimed  by  to  T.  within  a 

J(mnghu$homd  4r  Co.,  under  an  arrangement  made  with  the  f^^sonaW^ 

insolvent  firm ;  and  on  an  Interpleader  Summons  the  present  insured  the 

feigned  issue  was  directed  to  try  whether  Courtney  or  the  firm  ^OTagej^they^ 

of  Totmghusband  ^  Co.  was  entitled  to  it.     At  the  trial  it  were  totaUy 

appeared  that  at  the  time  the  goods  were  bought  by  Miller  verdict  for 

j      Brothers  ^  Co.  of  Tounghusband  ^  Co.,  the  latter  firm  were  their  value  was 

i"     creditors  of  the  former ;  that  there  were  other  then  existing  from  the 

creditors ;  that  before  the  insolvency  the  two  firms  agreed  q^™^     It 

that  Tounghusband  4r  Co.  should  receive  the  insurance  money  was  agreed  by 

from  the  Company ;   and  that  such  insurance  money  should  that  F.  should 

be  so  received  by  Tounghusband  ^  Co.,  in  discharge  of  the  f?^l^®  ^°™ 

debt  due  to  them  from  the  insolvent  firm  ;  that  such  payment  Company  the 

of  Tounghusband  4r  Co.  would  have  been  payment  in  full  of  J^j^jj^^      ^ 

the  then  existing  debt  of  the  insolvent  firm ;  and  that  such  discharge  of 

payment  was  within  sixty.days  of  the  subsequent  sequestration  i^.'for  the 

goods.    The 
debtof  Jf.  to 
T.  was  thus  paid  in  fiilL    There  were  other  then  existing  creditors  of  Jf.,  and  the  estate 
of  M.  was  sequestrated  within  60  days. 

On  trial  of  a  feigned  issue  between  T.  and  C,  the  Official  Assignee  of  M.,  the  Judge 
Greeted  the  Jmy  that  this  payment  in  full  of  T.  by  M.  was  void  under  5  Vic.,  No.  17» 
L  8^  as  a  preference  of  T.  over  other  then  existing  creditors  of  Jf. 

Seld,  that  this  direction  was  right. 

Fer  Statcell,  C.  J.,  and  Barry,  J. — ^No  question  of  intent  arises  under  the  8th  section ; 
and  per  Stawell,  C.  J. — If  the  payment  or  delivery  be  within  the  60  days,  "  it  seems 
irreBstible  that  it  has  the  effect  of  preferring." 

OMrftMNf  r.  Morrit  explained. 
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of  the  estate  of  Miller  Brothers  ir  Co.  Also  that  the  goodi 
were  ordered  and  received  on  the  understanding  that,  if  thej 
were  not  sold  in  the  Otago  market,  thej  might  be  brought 
back,  and  returned  to  Tounghuaband  ^  Co,  within  a  reasonable 
time.  On  these  facts  the  Judge  had  directed  the  Jury  that 
they  must  find  a  verdict  for  the  Defendant,  being  of  opinion 
that  the  payment  of  the  insurance  money,  in  discharge  of  the 
debt  for  the  goods,  would  be  a  preference  of  one  then  existing 
creditor  to  another.  The  Jury  found  a  verdict  for  the 
Defendant.  They  also  found  specially,  in  reply  to  a  question 
by  the  Judge,  that  the  goods  were  ''  sent  on  sale  or  letum.*^ 


The  present  rule  nisi  was  obtained  to  set  aside  the  verdict 
for  the  Defendant,  and  enter  a  verdict  for  the  Plaintiff  for  the 
full  amount  (£690),  on  leave  reserved ;  or  for  a  new  trial, 
on  the  ground  of  misdirection,  in  so  far  as  the  Judge  directed 
the  Jury,  that,  in.  the  event  of  their  finding  the  transaction  to 
be  one  of  "  sale  or  return,'^  the  Defendant  was  entitled  to  the 
verdict. 

Dawson  (with  him  ffiginbotham),  now  supported  the  rule. 

Michie  (with  him  Fellows)  shewed  cause. 

In  support  of  the  verdict  were  cited  Gibson  v.  Bray  (a), 
Neate  v.  Ball  (6),  and  Livesey  v.  Hood  (c). 


In  support  of  the  rule,  it  was  contended — ^firstly,  that  on  a  | 
transaction  of  '^  sale  or  return,"  it  did  not  follow  that  Foung' 
husband  ^  Co.  were  "  creditors  "  of  Miller  Brothers  4r  Co.  for 
these  goods.  There  was  an  option  in  the  purchaser  for  a  reason- 
able time,  during  which  the  goods  might  be  returned  :  the  hns 
of  the  goods  prevented  the  exercise  of  the  option  in  reference  to 
the  goods  themselves,  but  the  parties  met  and  agreed  that  the 
same  option  should  be  exercised  in  reference  to  the  insured 


(a)  2  Taunt.,  79. 


(h)  2  East.,  117. 


(o)  2  Campb.,  83. 
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nine  of  the  goods.    In  this  manner  the  goods  were  returned 
under  the  option,  and  there  was  not,  therefore.' such  a  com- 
plete chaDge  of  ownership  as  to  make  Tounghushand  if  Co. 
creditois  as  for  the  sale  of  their   goods.      Secondly,  even 
aasaming  that  Younghusband  ^  Co,  did  become  ''creditors" 
of  Miller  Brothers  4r  Co,  in  respect  of  this  transaction,  and 
were  paid  in  fall  by  the  insurance  money,  and  that  there 
wete  otbe^  then  existing  creditors,  yet  it  did  not  follow  that 
sack  payment  must  necessarily  "  have  the  effect  of  preferring  *' 
Younghusband  ^  Co.,  one   "  then  existing  creditor,  to  any 
other"  of  the  then  existing  creditors.      Whether  there  were 
sach  preference  was  an  inference    of   fact   for    the    Jury, 
which  th^y  might  or  might   not  draw  from  the  preceding 
&cta.     The  Jury  ought  to  have  had  the  inference,  as  well 
as  the  facts  firom  which  the  inference  could  be  drawn,  left 
to  them.      Instead  of  this,   the  Judge  told  them  that,  if 
the  hcte  were  so,  they  must   draw  from    those  fiwts  the 
inference  that  the  payment  had  the  effect  of  "  preferring " 
Tounghusband  4r  Co,     The  authorities   cited  in  support  of 
the  rale  on  the  second  branch  of  the  argument  were^-5  Ftc, 
No.  17,  sec  8  ;  Raleigh  v,  Jacomb,  and  Courtney  v.  Morris,  in 
this  Oourt ;  Graham  v.  Chapman  (rf),  Hutton  v.  Crutwell  («), 
Harris  v.  Rickett  (/),  and  Strachan  v,  Vardon  {g).     On  the 
other  portions  of  the  case  were  cited— -Brom%  v,  Coxwell  (A), 
PameU  v.  Ashton  (j),   and  Irving  v,  Richardson  (k).      In 
reference  to  tlie  case  of  Raleigh  v,  Jacomb,  it  was  said  that 
the  ruling  of  the  Court  in  that  case  left  it  at  least  doubtful 
whether  the  8th  section,  as  well  as  the  12th  section,  of  5  Ftc, 
Na  17,  did  not  require  bona  fiies — ^whether  intention  did  not 
enter  into  the  preference. 


J86L 

YouwGk 

HUSBAin> 

V. 
OOUBTSVT* 


Stawell,  C.  J. — ^That  case  was  tried  before  me,  and  nothing 
that  I  said  there  was  ever  meant  to  convey  that  the  question 


(d)  12  a  B.,  86. 
(e)  1  EIL  &  BL,  15. 
C/)28L.  J.,  Ex.,197. 
(S)  11  Ex.,  647. 
VOL.  L ^LAW. 


(h)  2  Bob.  &  PnlL,  488. 
(J)  14  M.  &  W.,  415. 
(k)  2  B.  &  Ad.«  193. 
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of  intent  aroee  tinder  the  8th  section.  If  it  is  assumed  tbk 
the  deliveiy,  iirespective  of  any  previaas  agreement,  is  inthin 
the  sixty  days,  it  seems  irresistible  timt  it  has  the  effect  of 
preferring.  It  seems  a  firaudulent  act  if  the  other  crediton 
are  not  paid  in  full — a  fraud  on  the  Act  of  Parliament. 


BartTfj  J. — ^The  case  of  Chase  v,  Oohle  (Q,  and  two  othot 
which  I  have  noted  here,  have  been  constantiy  cited  on  tin 
subject,  and  shew  that  the  English  law  as  to  fimid  is  not 
applicable  under  the  8th  section.  The  question  of  preference 
under  that  section,  is  a  conclusion  from  fects,  not  from  inten- 
tion.    No  question  of  intention  arises  under  that  section. 


Stawell,  G.  J. — A  question  of  bona  Jidea  may  arise  in  casei 
where,  as  in  Ccurtrtey  v.  Morris^  the  alleged  preference  conaistB 
in  carrying  out  a  previous  agreement.  In  that  case  the  question 
of  bona  fides  arose  twice — ^first,  whether  the  previous  agreement 
was  bond  fide  entered  into ;  and  then,  whether  the  subseqaent 
act  was  bond  fide  done  under  a  real  previous  agreement  j  bat 
even  then  no  question  of  intent,  properly  speaking,  i 


By  the  Coubt. — ^We  think  that  Toungkuebcmd  was  a  creditor 
in  this  case.  The  subsequent  arrangement  was  a  new  one,  under 
which  the  policy  was  endorsed  over.  Such  an  arrangement 
might  have  been  equitable  and  lawfrd  if  AiilJer  Brothers  were 
solvent ;  but  as  they  were  then  insolvent,  the  payment  fells 
within  the  Act  In  effect,  it  paid  Tounghusband  in  full,  or  did 
that  which  was  equivalent,  and  had  the  effect  of  prefioiing  bim 
to  other  then  existing  creditors,  and  was,  consequently,  within 
the  eighth  section  of  the  Act 

Rule  nisi  discharged, 
(0  2  M.  &  G. ,  980. 


The  foDowing  case,  recently  decided  in  the  Privy  Conncil, 
upon  appeal  from  the  Supreme  Ck>iui;  of  Queensland,  and 
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wUeh  directly  bears  npon  the  point  raised  in  the  above  case 
of  Tounghusbcmd  v.  Courtney^  is  inserted  from  the  report 
published  in  the  Jumt  of  the  15th  March  1862,  Vol.  yiii., 
N.8.,  page  181  :— 

PRIVY  COUNCIL. 

{B^ian  Lord  KnrGSDOWH,  Sir  J.  L.  Kkight  Bbuce,  L.  J.,  Sir  G.  J. 
TiTBNEB,  L.J.,  and  Sir  Edwabd  Rtan.) 

Thx  Butk  op  Austsalasia,  Apps. ;  Habbis,  and  Another,  Beeps. 
Fehruaty  4, 1862. 

InioU>eni — Ftefere7tee,fl'audulefd — Colonial  Insolvency  Aot—^ 
Congtruction  of  Colonial  Statute. 

Sjf  Ae  CoUmiea  Insolvency  Act  of  New  South  Wales,  5  Vic,  No.VJ^ 
s,^Uis  provided  "  that  aU  aUenoHons  transfers  g\fts  surrenders 
"  delieeries  mortyayes  or  pledges  of  any  estate  goods  or  effects  real  or 
''personal  warrants  of  attorney  cognovits  actionem  and  judgments 
**  entered  up  thereon  made  by  any  person  being  insolvent  or  in  eontem' 
"plaOan  of  surrendering  his  estate  as  insolvent  or  knounng  that  legal 
"  proceedings  for  obtaining  an  order  for  the  sequestration  of  his  estate 
"  as  insolvent  have  been  commenced  or  within  sixty  days  preceding 
"  the  mating  of  any  order  for  sequestration  of  his  estate  as  insolvent 
"  and  having  the  effect  of  preferring  any  then  existing  creditor  to 
"  another  shall  be  and  are  hereby  declared  to  be  absolutely  void."  A 
biU  of  exchange,  dated  the  Ist  July  1859,  drawn  by  L.  ^  Co.  on  the 
Respondents,  and  accepted  by  them  on  the  Uh  July,  was  endorsed 
genemUy  and  delivered  to  the  Appellants  by  L,  Sc  Co.  on  the  \Oth 
^vUffor  valMohle  consideraiion.  L.  4*  Co.  suspended  payment  on  the 
Uh  July  1859,  and  their  estate  was  sequestrated  in  the  month  of 
SeptemiberW^^.  At  the  time  the  bill  was  delivered  to  the  Appellants, 
Ih  4*  Ob.  were  indited  to  the  Appellants  in  a  sum  far  exceeding  the 
amount  of  the  bill :  Held,  that  the  words  of  the  section,  "  having  the 
*'  effect  of  preferring  any  then  existing  creditor  to  another,**  apply  to 
a  fraudulent  preference,  and  were  not  intended  to  apply  to  any  case 
of  preference  not  fraudulent ;  and  th(st  the  delivery  of  the  bill  by 
L.  f  Co,  to  the  Appellants  wm  not  a  fraudulent  preference  within 
the  meaminff  of  the  Act. 


1861. 
*■*  w-"» 

YOTIWG. 

EUBBAin) 

V. 

coubtkbt. 

Bavx  ov 

AVSTBAXJkSXA 
V. 


This  WB8  an  Appeal  i¥om  the  judgment  of  the  Supreme  Court  of 
Qaeensland,  pronounced  on  the  10th  December  1860,  in  an  action  on  a 
bin  of  exchange,  in  which  the  Bank  of  Australasia  were  Flaintifis,  and 
John  Harris  and  George  Harris  were  Defendants.  By  their  declaration 
tLe  Bonk  daiined  as  endorsees  of  a  bill  of  exchange  for  £1,336  8^.  9d., 
dated  the  1st  July  1859,  and  drawn  by  G.  A.  Lloyd  Sf  Co.  on,  and 
aecepted  by,  the  Respondents,  payable  four  months  after  date,  to  the 
order  ci  O.  JL  JJioyd  Sf  Co.,  and  by  them  endorsed  to  the  Bank.    Th& 

p2 
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Bavk  of 

AUtTKALABIA 


Hab&u. 


Defendsnte  pleaded,  that  before  and  at  the  time  the  said  bill  of  exchange 
wu  endorsed  by  the  said  G.  A,  Uoyd  ^  Co,  to  the  PhuntifiB  aa  m  the 
declaration  mentioned,  the  said  O.  A.  Uoyd  Sf  Co,  were  insolvent,  of 
which  the  Pliuntifb  then  had  notice.  And  the  Defendants  further  ny, 
that  the  said  &,  A  Lloyd  (f*  Cb,  then  being  insolvent  aa  aforesaid,  and 
then  being  also  indebted  to  the  Plaintiffs  in  a  sam  larger  than  the  sud 
sum  of  £1,836  8^.  %d.,  endorsed  the  said  bill  of  exchange  to  the  Phdntifi 
in  order  that  the  said  bill  might  be  discounted  by  the  Fluntifft,  for  tlie 
sole  purpose  of  enabling  the  PlaintifBi  to  apply  the  proceeds  thereof  in 
reduction  of  their  said  debt.  And  the  Defendants  fiirther  say,  that  the 
Plaintiffs,  then  well  knowing  the  premises,  did  discount  the  said  InU  of 
exchange  for  the  sidd  Q-.  A,  JAoyd  <ff  JCo.  for  the  purpose  aforesaid,  and 
did  then  apply  the  proceeds  thereof  in  reduction  of  their  sud  debt  u 
aforesaid.  And  the  Defendants  ftnTther  say,  that  before  and  at  the  time 
the  said  bill  of  exchange  was  endorsed  by  the  said  G.  A.  JAoyd  4"  Oo^ 
to  the  Plaintiffs  as  aforesaid,  they,  the  Defendants,  were  creditors  of 
the  said  G.  A.  Uoyd  iSf  Co.  to  tm  amount  larger  than  the  said  sun  of 
£1,336  Si.  3<{.,  and  other  persons  were  then  also  creditors  of  the  mi 
G,  A.  Uoyd  4*  Co.  And  the  Defendants  fiirther  say,  that  the  estate 
of  the  said  G.  A,  Uoyd  <f-  Co,  was,  by  order  of  the  Supreme  Court  of 
New  South  Wales,  in  its  Insolvency  juris^ction,  sequestrated  fbr  the 
benefit  of  their  creditors.  And  the  Defendants  fiirther  say,  that  the 
said  endorsement  of  the  said  bill  of  exchange  by  the  Plaintiffs  as  afore- 
said, and  the  transfer  and  delivery  of  the  same  to  them  fbr  the  purpose 
aforesaid,  then  had  the  effect  of  preferring  the  Plaintiffk,  as  creditorB  of 
the  said  G.  A.  Uoyd  cf-  Co.,  to  the  Defendants  and  others,  then  sbo 
being  creditors  of  the  said  G,  A,  Uoyd  <f*  Co. ;  by  reason  of  which  SMd 
premises,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  G.  A.  Uoyd  Sf  Co,  had  no  right  to  endorse  the  sud  bill  of 
exchange  to  the  Plaintiffs,  and  the  Plaintiffs  derived  no  title  thnnigh 
the  said  G.  A.  Uoyd  ^  Co.,  and  have  no  title  or  interest  in  the  sud 
bill  of  exchange,  and  the  endorsement  of  the  said  G,  A.  Uoyd  <f  Co, 
became  and  is  void,  and  created  no  right  in  the  Plaintifls  to  sue,  and 
the  Plaintiffs  have  no  right  to  sue  the  Defendants  on  the  said  bOL 
Issue  was  taken  on  these  pleas,  and  at  the  trial  a  verdict  was  found  for 
the  Defendants  by  the  direction  of  the  learned  Judge,  as  referred  to  in 
the  Judgment,  with  leave  to  the  Plaintifis  to  move  the  Court  above  to 
enter  the  verdict  in  their  favour.  Application  was  made  accordingly, 
and  refused,  the  Court  upholding  the  ruling  of  the  learned  Judge  at  the 
trial ;  whereupon  the  Plaintiflfs  appealed  agunst  the  decision  of  the 
Court  of  Queensland. 


Temple,  Q.C.,  and  Atphnid,  for  the  Appellants. 

MofUayue  Smith,  Q.C.,  Coleridge,  Q.C.,  and  Shaw  Lefewe,  fbr  the 
Respondents. 


SiE  J.  L.  Kkigutt  Bbucb,  L. J.,  delivered  Judgment. — ^The  action  in 
the  Supreme  Court  at  Moreton  Bay,  the  verdict  and  judgment  in  wfaidi 
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luTe  prodnced  the  present  appeal,  was  brooght  upon  the  7th  October 

18S9,  by  the  Appellants,  on  a  bill  of  exchange  for  £1,336  8#.  3d., 

which,  though  dated  the  Ist  July  1859,  was  drawn  on  or  before  the 

28th  June  in  that  year,  payable  three  months  after  date  to  the  order 

of  Messrs.  Lloyd  4*  Cb.,  of  Sydney,  the  drawers.    The  Respondents, 

gentlemen  in  trade  at  Brisbane,  Moreton  Bay,  were  the  drawees,  and 

were  the  Defendants  in  the  action.    The  bill  was  placed  by  Lhyd  ^  Co., 

OD  the  28th  June  1859,  at  Sydney,  in  the  hands  of  the  Appellants,  their 

bsnkersy  and  was  on  the  following  day  transmitted  by  the  Appellants  to 

Brisbane  for  acceptance  by  the  Respondents,  who  accepted  it  accordingly 

QD  the  3rd  or  4th  July  1859.    The  Appellants  on  the  8th  of  the  same 

month  reoeiTed  it  back  firom  Brisbane  thus  accepted,  and  it  was  after- 

wirds,  while  in  their  hands,  endorsed  (generally)  by  Lloyd  4*  Co.  on  the 

9th  or  10th  of  the  same  month.    It  was  formally  discounted  by  the 

Appellants  on  the  11th  of  that  month,  and  the  produce  passed  to  the 

credit  of  lAoyd  4*  Co.,  in  account  with  the  Appellants,  accordingly. 

Thej  thus  became,  at  least  as  between  them  and  Lloyd  4*  Co.,  the 

absolute  owners  of  the  bill  for  valuable  and  Aill  consideration,  whether 

by  a  title  commencing  before  the  2nd  July  1859  (though  there  was  not 

soy  endorsement  before  the  9th  or  10th  of  that  month),  or  commencing 

St  a  later  day.    It  may  be  taken  that  Lloyd  4*  Co.  stopped  payment  or 

siiq)eDded  their  payments  on  the  5th  of  the  same  July.    They  were  at 

the  time  indebted  to  the  Appellants  in  £5,000  or  upwards.    The  estate 

viHoyd  4"  Co.  was  not  sequestrated  until  a  day  in  September  1859  :  it 

was  then  judicially  sequestrated  for  the  benefit  of  their  creditors, -by  the 

Supreme  Court  of  Kew  South  Wales.    This,  for  all  or  many  purposes, 

was  equivalent  to  bankruptcy.     During  the  intermediate  time  they  had 

oontinued  to  a  certain  extent  to  transact  business,  notwithstanding  the 

stoppage  or  suspension.      [His  Lordship  then  stated  the  pleadings.] 

Hie  only  defence,  therefore,  was  founded  on  the  alleged  insolvency  of 

Lloyd  4*  Co.  before  and  when  they  endorsed  the  bill.    Issue  having 

been  ti^en  on  the  pleas,  the  action  came  on  for  trial :  witnesses  were 

examined.    The  learned  Judge  told  the  Jury  that  the  words  '*  being 

insolvent,"  in  the  8th  section  of  the  Colonial  Insolvent  Act,  5  Vic., 

Na  17,  most  be  taken  to  mean  *'  being  unable  to  pay  twenty  shillings 

in  the  pound,"  and  left  to  them  four  questions,  which,  and  the  answers 

of  the  Jmy,  were  these  r — 

"  Were  Q.  A.  Lloyd  4*  Co.  insolvent  at  the  time  when  the  note  was 
"  endorsed  to  the  Bank  on  the  9th  July  ?— Yes. 

"  Were  they  insolvent  on  the  27th  June,  and  from  that  time  to  the 
«  9th  July  F—Yes. 

**  Was  the  note  given  to  the  Bank  on  the  28th  June  to  secure  the 
"  repayment  of  an  overdraft  to  the  extent  of  £5,000  between  that  date 
«  and  the  Ist  July  ?— No. 

"Was  any  agreement  made  on  the  1st  July  that  the  note  should  be 
"  held  to  secure  repayment  of  the  overdraft  to  the  same  extent  between 
"  the  1st  and  4th  July  ?— No." 

Whereupon  the  verdict  was,  under  the  learned  Judge's  direction,  entered 
&r  the  Defendants,  with  liberty  for  the  Plaintiffii  to  move  to  set  it 
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vAAe,  and  to  enter  a  verdict  for  the  FIamtif&.  This  application  wm 
made  and  refused ;  and  hence  the  appeal.  The  main  or  onlj  quertiou 
are— whether  the  alleged  facta  stated  in  the  first  plea  are  troe;  and 
whether,  if  tme,  they  formed  a  good  ground  of  defence  to  the  action; 
and  t^ir  Lordships  are  of  opinion  that  both  these  questions  ought  to 
be  answered  in  the  negative,  even  assuming,  which  is  the  view  most 
favourable  to  the  Respondents,  that  the  word  **  preferring,"  as  used  in 
the  special  plea,  ought  to  have  the  same  meaning  attributed  to  it  m 
ought  to  be  attributed  to  that  word  as  used  in  the  Act  of  Parliamentp- 
a  point  on  which  their  Lordships  give  no  opinion.  Their  Lordships 
consider  it  impossible  to  construe  the  words,  "  having  the  effect  of 
preferring  any  then  existing  creditor,"  contained  in  section  8  of  the 
Colonial  Insolvency  Act,  read,  as  that  section  must  be,  in  connection 
with  the  rest  of  the  Act,  and  particularly  with  its  5th,  6th,  7th,  9th,  and 
12th  sections,  in  the  manner  for  which  the  Respondents  contend.  The 
better  opinion,  they  think,  is,  that  according  to  the  true  construction 
of  the  Act,  those  words  indicate  fraudulent  preference,  and  were  not 
intended  to  refer  to  any  case  of  preference  not  fraudulent ;  but  whether 
this  be  so  or  not,  in  the  full  sense  of  fraudulent  preference  as  genenUy 
xmderstood,  their  Lordships  are  satisfied  that  the  words  in  questioii  were 
not  intended*  and  ought  not  to  be  construed,  to  extend  to  a  esse  in 
which  not  only  there  was  no  intention  to  prefer,  but  in  which  the 
preference,  if  such  there  were,  arose  merely  from  the  circumstanoe  that 
Sarris  ^  Co.,  when  they  accepted  the  bill,  were  creditors  of  JUoyd  4'^'' 
whereas,  by  accepting  the  bill,  they  had  represented  themselves  to  be 
debtors,  and  had  authorised  third  persons  dealing  with  the  bill  to 
consider  them  as  such.  In  their  Lordships'  judgment,  the  expreisan, 
**  had  the  effect  of  preferring  the  Plaintiffs,"  contained  in  the  spedsl 
plea,  if  to  be  considered  as  not  embodying  any  allegation  or  suggestioB 
of  fraudulent  preference,  or  of  some  preference  beyond  what  is  abom 
referred  to,  is  immaterial;  but  if  to  be  considered  as  embodying  snch 
an  allegation  or  such  a  suggestion,  it  is  not  supported  by  the  evidenee. 
Their  Lordships,  however,  do  not  consider  the  words  to  embody  such  an 
allegation  or  such  a  suggestion.  They  think  it  also  not  proved,  thai 
before  the  5th  July  1859  the  Appellants  had  notice  of  the  insolvency, 
if  any,  of  Lloyd  Sf  Co,,  or  that,  in  fhct,  the  Appellants  had  any  such 
notice,  or  any  notice  of  the  suspension  of  payment,  before  August  of 
September  of  that  year.  There  is,  in  their  Lordships'  opinion,  nothing 
in  the  evidence  to  shew  or  lead  to  the  inference  that  the  delivery  or 
endorsement  of  the  bill  to  the  Appellants  by  Lloyd  ^  Co^  or  the 
discount  of  the  11th  July,  was  by  way  of  fraudulent  preference,  or  wm 
otherwise  than  a  fiur  transaction  in  the  ordinary  course  of  bumnesa.  In 
their  Lordships'  opinion,  the  Respondents  have  wholly  failed  to  shew 
that  the  delivery  of  the  bill  to  the  Appellants  on  the  28th  June,  or  its 
subsequent  endorsement,  was  an  unfiur  or  improper  transactiouy  or  was 
avoided  by  reason  that  at  each  of  those  times  the  estate  of  Lloyd  4*  OO' 
was  insufficient  to  pay  their  creditors  in  full.  They  consider,  also^  that 
the  case  is  not  affected  in  any  way  by  the  sequestration  of  September; 
nor  does  it,  indeed,  appear  that  any  claim  has,  under  that  aequestratioo, 
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been  mtde  against  either  the  Appellantg  or  the  Bespondents.  Their 
Lardihips,  repeating,  however,  that  they  consider  the  first  plea  to  be 
enentiany  bad,  think  the  Appellants  entitled  to  judgment  in  the  action, 
nd  to  their  costs  here;  and  their  Lordships  will  report  to  Her  Majesty 
ieeordingly.  ^ 

JudgmnUJbr  the  Appellants, 


Haxbis  and  Another  v.  Thb  Bakk  op  Austbalabia. 
JMruofy  4, 1862. 


1861. 


Bavk  of 

AUSTBAIiASXA 


This  was  a  cross  appeal  from  the  decision  of  the  Supreme  Court  of 
New  Sooth  Waleei,  and  the  action  was  brought  on  two  other  bills  of 
adange,  drawn,  accepted,  and  endorsed  under  similar  circumstances  to 
thoie  stated  in  the  former  case ;  but  in  this  case  the  question  arose  on 
demurrer  to  the  pleas.  Judgment  was  g^yen  for  the  Respondents. 
The  Appellants  appealed  agidnst  this  Judgment. 

The  case  was  aigued  by  the  same  Counsel  for  the  respective  parties. 

Sib  J.  L.  KinoHT  Bbvcb,  L.J. — ^What  has  just  been  stated  in 
^sposing  of  the  other  appeal  between  these  parties — that  from  Queens* 
isnd,  from  the  Supreme  Court  at  Moreton  Bay — ^renders  it  unnecessary 
to  say  more  than  that  in  our  opinion  the  Bank  of  Australasia  was 
OIL  the  whole  record  entitled  to  Judgment  in  the  action  brought 
by  that  Company  in  the  Supreme  Court  of  New  South  Wales  agunst 
Mmstb.  SarrU,  and  that  the  appeal  of  Messrs.  Harria  against  the 
Jv^ment  so  obtained,  ought  to  be  dismissed,  with  costs. 


Judgment  for  the  Seapondent*. 
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LAIDLAW  V.  LAINO,  Official  Assiobee. 

In  an  action  XN  an  Action  for  mesne  profits,  the  Plaintiff  liad  recoTered 

profitTp^f  less  than  £7  *16«.  beyond  a  sum  paid  into  Court;   but  the 

of  prior  Judge  had  not  been  asked  to  certify,  under  3  &  i  Vic, 

ei&^^a^iB  ^^P*  3ady.,  as  adopted  and  modified  here  by  the  '^  Common 

not  proof  of      jr  ^^^  Practice  AcC^  that  the  trespass  was  wilful  and  malidous, 
■nch  a '* notice  '^ 

not  to  so  as  to  give  the  Plaintiff  his  costs. 

trespasB"  as 
will  make  the 

trespass  wilAil       Billing  applied  for  leave  to  enter  a  suggestion  on  theEecord 

and  malicious.      «»  i*i*.i»«i         <<«        •■  -■<M«.<iv 

of  a  £&ct  which,  if  tried,  and  found  m  fftvour  of  the  Plainti^ 

would  bring  the  case  within  the  exception  of  the  3rd  section 

of  3  d?  4  Ftc,  Cap.  zxiy.,  and  so  leave  the  Plidntiff  entitled 

to  his  costs.      The  3rd  section  says  that  the  Act  shall  not 

deprive  any  Plaintiff  of  costs  in  any  action  for  trequias  over 

any  lands  or  premises,  *'  in  respect  of  which  any  notice  not  to 

'^  trespass  thereon  or  therein  shall  have  been  previously  served 

"  by  or  on  behalf  of  the  owner  or  occupier  of  the  Lmd  tres- 

''  passed  over  upon  or  left  at  the  last  reputed  or  known  plaoe 

"  of  abode  of  the  defendant  or  defendants  in  such  action  or 

'*  actions."     The  notice  here  relied  upon  was  the  writ  and 

proceedings    in   a   previous   action   of  ejectment,   in  which 

the  same  Plaintiff  had  obtained  a  verdict  against  the  same 

Defendant.     Bower  v,  Oook  (m). 

Fellows  opposed  the  application.    He  referred  to  Shencin  r. 
Swindall  (n). 

The  CouBT  held  that  the  prior  proceedings  in  ejectmoit 
were  not  a  notice  within  the  Act. 

Stawelly  C.  J. — ^You  ought  to  have  served  a  distinct  notion 

Application  rejused,  costs  not  meniiontd, 

(m)  4  C.  B.,  236.  (n)  12  M.  &  W.,  783;  &  13  L.  J.,  (N.S.),  Bx. 237. 
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^  J)6C61H0€f'  O,  6. 

FECIAL  Case,  stated  by  the  parties  without  pleadings  as  The  words  in 

foUows:—  Bectionofthe 

Act  No.  117, 
"  This  is  an  action  brought  by  the  Plaintiff  against  the  **  such  other 

"  Defendant  for  the  recovery  of  one  shilling  damages   for  ^^^^J^"  to 

"  trespass  committed  by  the  Defendant  upon .  the  Plaintiff's  the  said  Board 

"  land ;  and  by  the  consent  of  the  Plaintiffs,  and  by  the  order  public 

"  of  His  Honor  Sir  Redmond  Barru,  dated  the  4th  day  of  advantage  op 

^'  •*  oonvemenoe, 

i        "  December,  1861,  according  to  the  *  Common  Law  Practice  mean  pnipoees 

I        "  *  Act,  1856,'  the  following  case  has  been  submitted  for  the  JjJ^^ith 

I        "  opinion  of  the  Court  without  pleadings.  I^ow 

enumerated  in 

I  "  The  Plaintiff  was  previously  to  and  at  the  time  of  the  gertioBT-^and 

''breaking  and  entering  hereinafter  mentioned,  in  bond  fide  a  licence  for 

.  .  .       "residence  and 

"  occupation  of  Crown  Lands  situate  in  the  Colony  of  Vic-  cultivation"  is 

I        **  toria.  Parish  of  Lockwood,  and  County  unnamed,  under  a  °®*  •;««^  , 
I  "^  '  J  >  generxi,  and  iB 

i  "  licence  under  the  hand  of  the  Governor  of  the  said  Colony,  therefore  void. 

I  "  dated  the  13th  day  of  March,  1861,  which  licence  is  in  due 

\  "  form,  and  is  in  the  words  and  figures  following  : — 

I  "  •  No.  21.  Victoria. 

[  *•  *  LlGBKCB  TO  OCCXTPY  WaSTB  LaNDS   OP   THB   CbOWN. 

**  *  By  His  Excellency  the  Governor  of  Victoria,  &c. 
[  "  '  Whereas  H  Fenton  has  made  application  for  a  Licence  to  Occupy 

" '  Waste  Lands  of  the  Crown  situated  in  the  District  of  Castlemaine, 
" '  and  known  as  Mount  Alexander  or  Ravenswood :  Now  I,  the 
* '  Governor  aforesaid,  do  hereby  authorise  the  said  F,  Fenton,  upon 
*'  *  payment  by  him  of  the  sum  of  £26  into  the  hands  of  the  Receiver, 
*  '  at  Melbourne,  on  or  before  the  31st  day  of  March  next,  and  upon  the 
"  *  due  acknowledgment  of  such  payment  hereunder  by  the  said  Receiver, 
" '  to  Occupy  the  Waste  Lands  for  the  term  hereinafter  mentioned* 

"  '  Upon  the  issue  of  this  Licence  by  the  said  Receiver,  the  same  is 
"  '  to  operate  and  be  in  force  from  the  1st  day  of  January,  1861,  until 
"  '  the  3l8t  day  of  December,  1861,  and  no  longer. 
** '  Given  under  my  hand,  at  Melbourne,  Victoria,  this  12th  day  of 
.        "  •  March,  a-D.  1861.  «' '  HENRY  BARKLY. 

"  *  W.  H.  Hull,  Receiver, 
"  •  TreasuiT,  Melbourne,  13th  March,  1861. 
*  **  *  Received  the  above  sum  of  £25. 

« '  C.  Mbobow.' 
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"  And  while  the  Plaintiff  was  in  snch  bond  Jide  occapation 

''  of  the  said  Grown  Lands,  sitaate  as  aforesaid,  and  after  the 

''  issuing  of  the  said  Licence,  and  during  the  term  granted 

"  thereby,  and  after  the  commencement  of  the  Act  of  the 

''  Parliament  of  Victoria,  No.  117,  the  Defendant  broke  and 

"  entered  the  said  Crown  Lands,  and  took  possession  of  t 

^'  certain  portion  thereof,  being  portion  of  Allotment  No.  9, 

'*  Section  No.  14,  abutting  on  the  north  to  the  remaining 

'<  portion  of  the  said  Allotment ;  on  the  east  to  Allotment  No.10, 

"  Section  No.  14 ;  on  the  south  to  the  Bullock  Creek ;  and  on 

''  the  west  to  Allotment  No.  8,  Section  No.  14 — claiming  to 

'^  be  entitled  thereto  under  and  by  virtue  of  a  Licence  issued 

'^  by  and  under  the  seal  of  the  Board  of  Land  and  Works, 

'<  dated  the  18th  day  of  July  1861,  which  Licence  is  in  dae 

''  form,  and  is  in  the  words  and  figures  following  : — 

"  '  No.  8.  VictoiM. 

"  *  Licence  to  Oocthpt  Waste  Lands  op  the  Ceowk. 
"  '  luued  under  the  sanction  of  the  Board  of  Land  and  Works. 
"  '  Office  of  Land  and  Survey, 

"  *  Melboome,  18th  July  1861. 
"  *  Whereas  C  Bmce  Skinner  has  made  application  for  a  Lioence  to 
"  *  Occupy  for  Residence  and  Cultivation  20  Acres  of  Land  in  the 
"  *  Parish  of  Lockwood,  County  unnamed,  as  shewn  on  plan  depoated 
"  *  at  this  office,  and  described  on  the  back  hereof:  The  Boaxd  of  Land 
"  *  and  Works  hereby  authorise  the  said  Chat.  Bruce  Skinner  to  Occopy 
*'  *  the  said  Land  for  the  purposes  aforesaid,  on  payment  to  the  Com- 
'' '  missioner  of  Crown  Lands,  at  Sandhurst,  of  the  sum  of  £3  12s.  6d., 
"  *  such  sum  being  one  quarter's  Licence-fee,  in  advance,  for  Occopa- 
"  '  tion  of  the  said  Land  (subject  to  existing  regulations  and  conditions, 
^  "  *  OT  any  which  may  be  hereafter  published  in  the 
g  <'  <  Chvemment  Gazette),  and  the  sud  C.  Bmei 
^  "  *  Skinner  is  hereby  further  authorised  to  continue 
Q  «  <  in  Occupation  of  said  Land  for  the  purposes  be- 
2  "  '  fore  mentioned,  on  payment  of  such  Licenoe-fee 
g  "  *  from  time  to  time  quarterly,  in  advance,  to  tbe 
o  "  '  Commissionerof  CrownLands  at  theplaoenamed. 
?*  "  •  J.  H.  BROOKE, 

"  «  President  of  the  Board  of  Land  and  Works. 
"*  Residence  and  Cultivation  fee     ...     £2  10    0 
'* '  18  additional  Acres  at  5s.  per  Acre ") 
per  annum  ...  •••''. 


I.,  s. 


12    6 


£3  12    6 
*  This  Licence  is  not  transferable,  and  must  be  produced  < 
'  payment  of  each  quarter's  Licence-fee  in  advance.' 
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"  The  question  for  the  decision  x>f  the  Court  is — ^Whether 
''  the  Board  of  Land  and  Works  was  legally  authorised  to 
"  ianie  the  said  Licence  to  the  Defendant  ?  If  the  Court  shall 
"be  of  opinion  in  the  negative,  then  Judgment  shall  be 
^  entered  up  for  the  Plaintiff  for  one  shilling  damages  and 
"  ooBts  of  suit.  If  the  Court  shall  be  of  opinion  in  the 
"afifiimatiye,  then  Judgment  of  non  pro8.y  with  costs  of 
"  defence,  will  be  entered  up  for  the  Defendant" 
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Miehiej  Martley^  Carter  (of  the  Conveyancing  Bar),  Wood^ 
FeUowB,  and  Higinhothamj  for  the  Plaintiff. 

Parsons  {pt  the  Conveyancing  Bar),  Dawson^  and  J,  W. 
Stefiken  (pi  the  Equity  Bar)  for  the  Defendant, 


Hartley y  for  the  Plaintiff,  applied  to  the  Court  for  an  inti-     December  6. 
mation  whether  more  than  one  Counsel  on  each  side  would  be 
heard. 

Sfawellj  C.  J.  (after  consulting  the  other  Judges) : — ^We 
iuid  better  adhere  to  the  invariable  practice  of  this  Court. 


Parsons  again  asked  their  Honours,  whether  they  would     Decembers. 
Bot  rather  hear  more  than  one  Counsel  on  each  side  ? 

Stawellj  C.  J. — ^We  have  already  expressed  our  opinion  on 
the  point. 

MarUey  still  pressed  the  point,  but  the  Court  was  not 
moved  to  take  any  unusual  course. 


Woody  therefore,  argued  the  case  for  the  Plaintiff;    and 
Parsons  the  case  for  the  Defendant. 
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Yestov 
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SxnunEB. 


Wood. — ^As  there  is  no  power  giyen  by  any  Act  to  the 
Board  of  Land  and  Works  to  act  as  the  Crown,  and  as  Uiat 
Board  does  not  act  as  the  Grown  or  as  agent  for  the  Crown 
here,  no  donbt  the  power  which  is  assnmed  to  exist  here  must 

m 

be  gi^en  under  the  68th  section  of  the  Act,  No.  117— the 
*^  Sale  of  Crown  Lands  Act"  There  is,  indeed,  no  other  Act 
under  which  this  licence  could  have  been  issued  (o).  The  Act 
in  its  preamble  recites  that  it  is  expedient  "  to  afford  greater 
'^  facilities  than  have  hitherto  existed  to  persons  desirous  of 
''  engaging  in  agricultural  pursuits."  In  accordance  with 
this  preamble,  a  large  portion  of  the  Crown  lands  are  to  be 
declared  country  lands,  and  to  be  dealt  with  in  the  manner 
provided  for  in  numerous  sections  regulating  how  they  may  be 
sold,  rented,  or  enjoyed  as  farmers'  commons.  The  purchise 
is  to  be  by  selection,  and  the  selector  of  any  subdivision  of 
any  allotment  may  have  a  lease  of  the  remaining  subdivision 
of  such  allotment ;  such  lease  is  to  be  on  condition  that  the 
land  leased  is  to  be  used  only  for  "  pastoral  purposes  ;'*  the 
lessee  is  to  have  a  pre-emptive  right  over  the  land  leased; 
and  there  are  to  be  "  farmers'  commons  "  open  to  all  persons 
who  have  purchased  or  leased  land  within  the  districts 
declared.  But  from  all  tliese  new  enactments  it  will  be  foond 
that,  though  greater  facilities  are  given  to  the  people  for 
engaging  in  agricultural  pursuits,  yet  the  Legislature  has 
expressly  guarded  against  the  tenant  of  any  land  held  on 
lease  using  that  land  for  any  other  ''  except  pastoral  purposes  ;"* 
and  this,  although  the  tenant  has  a  pre-emptive  right  over 
such  land,  and  has  "  farmers'  commons  "  in  connection  with  it 


(o)  The  68th  section  is  as  fol- 
lows : — "  Lxvin.  It  shtJl  be  lawftil 
"  fbr  the  said  Board  to  grant  under 
"  such  restrictions  limitations  and 
"  conditions  as  they  may  think  fit 
"  to  any  person  who  may  apply 
"  for  the  same  a  licence  to  occupy 
^*  for  any  term  not  exceeding  seven 
"  years  following  the  date  of  such 
*'  licence  Crown  lands  for  the  sites 
*'  of  iims  stores  bridges  or  ferries 


'  and  toll  or  punt  houses  or  for 
^'  the  working  of  mineral  springs 
'*  or  for  such  other  purposes  as 
'  may  appear  to  the  said  Board  to 
'*  be  for  the  public  advantage  or 
•  convenience  but  no  such  licenee 
'  shall  be  so  granted  unless  the 
'  person  applying  for  the  same 
'  shall  pay  to  the  said  Board  sack 
'  yearly  fee  as  to  the  said  Board 
'  shaU  seem  fit." 
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The  d7ih  section  makes  erery  lease  void,  if  the  tenant ''  shall         1861. 

"  Qse  the  land  so  rented  except  for  pastoral  purposes."     Eyen 

the  persons  to  whom  it  has  been  tiiought  desirable  to  offer 

greater  facilities  for  engaging  in  agricnltural  pursuits  are 

debarred  from  using,  for  any  except  pastoral  purposes,  the 

Iind  not  purchased  by  them  in  fee,  and  only  leased  to  them. 

If  they  plough  or  dig  up  the  land,  it  is  forfeited.     Now,  is  a 

greater  privilege  to  be  granted  to  a. person  occupying  land 

onder  a  mere  licence  from  the  Board  of  Land  and  Works, 

than  to  a  person  who  has  purchased  the  fee  of  a  portion 

of  his  subdiyision,  and  holds  the   rest  under   a  lease  for 

a  term  certain,  with   a  pre-emptiye  right  over  it  ?     If  it 

be  contended  that  the  licencee  is  in  fact  a  lessee — ^that  his 

interest  amounts  to  an  estate  like  that  of  a  lessee — ^then  it  is 

incongruous  almost  to  absurdity  to  suppose  that  there  should 

be  two  classes  of  lessees— one  of  which,  who  has  purchased 

land  and  has  a  pre-emptiye  right  oyer  that  which  is  leased, 

shoold  be  prohibited  from  cultiyation ;  while  the  other  class, 

who  has  paid  nothing,  and  whose  rent  may  be  fixed  by  the 

Board  of  Land  and  Works  at  far  less  than  the  lessee  pays, 

should  be  debarred  from  that  priyilege.     If  the  whole  policy 

and  frame  of  the  Act  be  reviewed,  it  will  be  seen  to  be  that 

the  Legislature  meant  no  person  to  be  tempted,  or  allowed,  to 

cnltiyate  unless  he  was  the  owner  of  the  fee-simple  of  land. 

Again,  reading  the  Act  as  a  whole,  it  cannot  be  supposed 

that  the  Legislature,  after  taking  such  elaborate  care  in  the 

proyisions  by  which  it  offered  the  greater  facilities  to  persons 

engaging  in  agriculture,  should  have  intended  in  those  casual 

words  at  the  end  of  this  special  clause,  to  introduce  ah  entirely 

different  scheme.     If  there  be  any  ambiguity  in  particular 

proyisions  of  the  Act,  they  must  surely,  looking  to  its  general 

policy,  be  so  read  as  to  render  it  illegal  for  any  person  under 

lioenoe  to  use  it  for  any  except  pastoral  purposes.     A  fixed 

Ttat  is  to  be  paid  for  land  held  under  lease ;  but  for  land 

under  licence,  only  such  fee  '^  as  to  the  said  Board  shall  seem 

it  fii.^     To  this  Board  it  may  seem  fit  that  a  less  rent  should 

be  payable  than  is  paid  by  the  lessee.     The  whole  of  the 
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Act  mnst  be  read  one  part  with  anotibar,  and  words  may  be 
modified,  or  eyen  fresh  ones  inserted,  to  secure  a  general 
harmony  in  the  whole.  The  Queen  v.  O^Keefe  (p).  But  if  so, 
how  much  more  ready  will  the  Court  be  to  adopt  the  reading 
contended  for  by  the  Plaintiff  if  that  is  the  one  due  to  the 
obvious  and  natural  construction  of  its  terms  ?  The  words  of 
the  licence  are  such  that  it  cannot  have  been  issued  under  any 
but  the  68th  section ;  and  as  it  will  not  come  under  any  of 
the  particular  words  used  in  that  section — as  it  is  not  for  tlie 
site  of  an  inn,  a  store,  a  bridge,  a  ferry,  a  toll-house,  or  a 
punt-house,  it  must  come  under  the  words  ''such  otha 
"  purposes  as  may  appear  to  the  said  Board  to  be  for  the 
**  public  advantage  or  convenience."  It  is  not  necessary  to 
go  so  far  as  to  argue  that  a  licence  to  a  person  to  occupy  any 
piece  of  land  ''  for  residence  and  cultivation  *'  could  nev«, 
under  any  circumstances,  be  a  purpose  ''  for  the  pnUie 
''  advantage  or. convenience;'*  but  conceding  for  the  present 
that  it  might  possibly  sometimes  be  so,  yet  in  this  case  it  is 
not  pretended  that  this  licence  is  so.  There  is  no  allegation 
on  the  licence,  nor  any  pretence  by  it,  that  it  is  granted  on 
such  ground.  It  is  not  anywhere  professed  that  it  is  for  the 
public  advantage  or  convenience,  or  for  the  advantage  or 
convenience  of  any  person  besides  Mr.  Skmner  himself,  that 
he  should  occupy  this  land  for  residence  and  cultivation. 
Nor  is  it  sufficient  that  the  issuing  of  a  number  of  such 
licences  should  be  for  the  public  advantage  or  convenience. 
Each  licence  must  be  judged  in  this  Court  by  itself  and  must 
stand  or  fall  on  its  own  merits.  If  any  one  licence  is  not 
for  the  public  advantage  or  convenience,  it  is  unauth(nixed  and 
void.  It  must  be  presumed  that  the  Legislature  had  an 
object  in  introducing  such  a  long  list  of  purposes  aa  those 
particularly  mentioned.  The  Legislature  must,  then,  have 
meant  to  give  these  instances  by  way  of  example,  and  have 
intended  that  all  other  purposes  should  be  other  purposes  of 
the  same  sort.     Now,  if  the  instances  mentioned  be  examined, 


(p)  10  Ir.  C.  L.  Reps.,  398. 
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it  win  be  found  that  they  all  have  this  one  featoie  in  common         1861. 

— 4hat  they  in  some  way  or  other  relate  to  the  pnblia     By 

the  word  "  pnblic  "  one  is  not  always  to  understand  the  whole 

oommuiiity  in  a  strict  sense,  as  we  understand  the  word  when 

we  speak  of  the  public  defence.    The  Governors  of  the  Bedford 

If^rmary  v»  The  CommistionerSy  ^c.  (q).     The  instance  of  a 

"  store  "  comes  under  the  principle  of  Mitchell  v.  Bondy  where 

it  was  decided  that  a  billiard-room  keeper  holds  out  a  general 

iuTitatdon  to  the  public  to  enter  lus  place.    As  to  mineral 

springs,  a  reference  to  classical  English  literature  will  shew 

that  they  have  always  been  carried  on  for  the  benefit  of  large 

munbers  of  the  public.     Passing  from  the  particular  instances, 

we  come  to  the  general  words — "  such  other  purposes  as  may 

"  appear  to  the  said  Board  to  be  for  the  public  advantage 

'*or  convenience."     Now,  are  these  purposes  so  new,  or 

independent  of  the  preceding  ones,  that  they  might  be  struck 

out,  and  these  words  be  read  as  if  standing  by  themselves — 

"  SQch  purposes  as  may  appear  to  the  said  Board,"  «&c  ?     Or 

are  not  these  other  purposes  to  be  ejuedem  generis  with  those 

before  mentioned,  and  to  which  the  public  have  a  right  to 

reecMt,  and  which  are  for  the  public  advantage  and  conve> 

nience,  and  not  exclusively  for  the  benefit  of  individuals  9     In 

SandimaH  v.  Breach  (r),  it  was  held  that  a  stage-coach  driver  was 

not  an  "^  other  person  whatsoever  " — ^the  very  widest  general 

words  which  could  be  chosen ;  and  yet  it  was  held  that  they 

did  not  include  a  person  who  was  not  a  similar  person  to  those 

enamerated,  looking  to  the  expressions  and  objects  of  the  Act. 

Other  cases  in  point  on  this  principle  are — Rex  v.  Wallis  {s\ 

Meg,  V,  Nichol  (<),  Lyndon  v,  Standhridge  (v).  La  Roche  v. 

Wakeman  {w\  The  Archbishop  of  Canterhur^s  Case  (x),  and 

The  Qfuen  v.  Shortridge  {y)y    Tlie  cases  of  Rex  v.  The  Man-- 

Chester  Waterworks  Company  (t),  East  London,  Waterworks 

(S)  7  Bxch.,  774.  («)  Peake'a  Ni.  Pri.  Ca^,  190. 

(r)  7  B.  &  C,  6.  (a?)  2  Co.  Eep.,  46  a. 

(*)  5  T.  R.,  379.  (y)  1  DowL  &  L.,  866. 

(0  8  Q.  B.,  462.  (x)  1  B.  &  C,  680. 
(«)  2  H.  &  N.,  45. 


■^ 


72 


SUPREME  COURT:   VICTORIA. 


1861. 


Company  v.  Mile-End  Old  Town  (a),  Cooper  v.  Holmes  {h\ 
and  Kitchen  v,  Shaw  (c),  give  instances  in  which  general  woids 
were  qualified  by  particular  words  preceding.  It  seems,  then, 
that  the  '^  other  purposes "  here  named  must  be  purposes 
ejusdem  generis  with  those  of  the  instances  particdariy 
enumerated.  But  it  may  be  ejusdem  generis,  and  yet  not  for 
the  public  advantage  and  convenience.  The  law  determines 
that  it  must  be  the  first,  but  the  Board  may  determine  whether 
it  is  the  latter.  It  might  be  of  the  same  sort  of  purpose  to 
allow  the  erection  of  a  pier  in  any  locality ;  but  it  mi^t  not 
be  for  the  public  advantage  or  convenience  that  it  should  be 
done,  because  there  were  sufficient  piers  already.  This  brings 
one  to  the  question,  whether  a  licence  to  a  pevon  to  occupy  a 
piece  of  land  for  residence  and  cultivation  is  ejusdem  generis 
with  the  other  purposes  as  they  have  been  explained — that  is 
to  say,  whether  this  would  be  a  purpose  in  which  the  pubfie 
would  be  invited  to  participate,  and  to  which  they  would  have 
a  right  of  access,  as  in  all  the  other  instances  enumerated  t 
This  licence  possesses  neither  of  the  two  necessary  elements. 
Its  principal  purpose  and  tendency  are  not  to  the  benefit  of 
large  numbers  of  the  people  :  still  less  is  there  the  uther 
element — ^that  the  public  may  resort  here,  or  share  anything  at 
Mr.  Skinner's  hands.  There  certainly  is  no  general  invitation 
to  the  public  to  come  on  Mr.  Skinner's  land,  and  share  any 
benefits  he  can  confer.  If,  indeed,  such  a  purpose  as  this  can 
be  included  in  these  words,  "  other  purposes,"  what  can  be 
excluded)  If  nothing  can  be  excluded,  why  enumerate  inns, 
bridges,  and  the  other  things  at  all?  If  these  words  stood 
alone,  without  the  particular  ones,  this  would  not  seem  to  be 
a  particular  purpose  such  as  was  meant ;  but  when  you  look 
at  the  nature  of  those  instances,  and  when  a  purchaser  and 
lessee  is  carefully  excluded  from  using  his  leased  land  for 
any  but  pastoral  purposes,  it  seems  monstrous  te  hold  that  a 
mere  licencee  should  be  entitled  under  these  words,  ''  other 


(a)  17  Q.  B.,  512. 
lb)  2  B.  &  Ad.,  592. 


(c)  6  Ad.  &  £Q.,  72a 
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pniposeB,**  to  tiBe  his  knd  for  cultivation  purposes.     Is  it  not         1861. 

more  reasonable  to  suppose  that  these  licences  were  intended 

to  eabaeree  tempoiaiy  and  special  purposes,  apart  from  the 

gaenl  purposes  in  yiew^  and  from  the  general  object  of  giving 

greater  ftdlities  to  persons  engaging  in  agricultural  pursuits  ? 

The  Act  deals  first  with  the  larger  and  more  important 

i&teEQsts  of  the  owners  of  the  fee  and  of  leasehold  estates,  then 

deseends  through  subsidiary  interests,  and  deals  finally  with 

these  licences  for  special  purposea     It  may  be  argued  that, 

however  strange  and  startling,  the  Board  of  Land  and  Works 

is  here  aitmsted  with  an  uncontroUed^discretion,  which  cannot 

be  qaestioned.     But  if  the  words  "  other  purposes*'  be  held  to 

be  ^utdem  generis^  this  consequence  is  avoided.     They  must 

then  only  exercise  their  discretion  within  the  class  of  purposes 

fiudem  generis  with  those  named.     Thus  their  discretion 

wouU  have  a  limits  and  be  subject  to  the  law.     Ryder  v. 

Myder  (d)^  Rookie  Case  (e),  and  Keighley's  Case  (/).      Such 

are  the  general  arguments  against  the  validity  of  this  licence. 

It  is  also  liable  to  objection  that  no  term  is  mentioned  in  it 

lor  the  duration  of  the  licence,  and  that  it  is  not  approved  of 

by  the  Governor  in  Council,  under  the  requirements  of  the 

Acts  comrtatnting  the  Board  of  Works,  either  on  the  face  of 

this  licence  itself  or  by  any  other  general  regulation  regarding 

mh  licence. 

Parsons. — ^Even  if  the  doctrine  of  ejusdem  generis  apply  to 
tins  pvt  of  the  section,  the  language  is  of  so  large  and  unusual 
a  cfaancter  that  the  Court  is  under  the  necessity  of  letting  in 
ft  very  large  and  heterogeneous  assemblage  of  objects.  There 
i%  in  fsctf  no  genus  here.  The  objects  here  are  not  efusdem 
generis  with  each  other  ;  they  do  not  constitute  a  class ;  and 
tile  general  words  following  them  are  as  large  and  general  as 
could  be  used.  In  an  Act  in  which  the  subject  matter  is  the 
lands  of  the  State,  and  in  which  the  object  is  to  promote 

(<i)  90  li.  J.  (N.S.),  P.  A  M.  (e)  5  Co.  Rep.,  99  b.,  100  a. 

0ml,  44.  (f)  Ibid,,  608. 
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attributed  to  the  Legislature  that  they  intended  to  add  at  the 
end  of  all  a  general  clause  in  aid  of  all  the  special  promions 
preceding,  the  object  of  which  was  the  taking  ap  and  appio- 
priation  of  the  land.  In  that  view  a  yeiy  large  and  geneni 
power  would  be  necessary,  from  the  heterogeniBoos  natme  of 
the  purposes  previously  dealt  with.  It  is  also  natural  that  the 
Legislature,  after  having  made  many  provisions  for  the  sale, 
leasing,  and  dealing  with  the  lands  of  the  State,  foreseemg 
that  emergencies  might  arise  of  an  unknown  nature,  would 
give  such  a  general  power  as  before  spoken  o(  to  be  ezerased 
by  some  body,  with  an  extensive  discretion,  but  respcMisiUe^ 
like  other  portions  of  the  Executive,  to  the  Legislative  Bodies 
of  the  State.  Then  we  come  to  the  particular  power  entrosted 
to  this  body — ^the  Board  of  Land  and  Works  ;  to  the  mode  in 
which  they  are  to  exercise  it ;  and  to  the  mode  in  which  it  has 
been  exercised  here.  The  Act  appears  to  have  distinguished 
between  the  major  and  the  minor  purposes,  and  to  have  givw 
powers  for  the  former  to  the  Qovemor  in  Council,  and  for  the 
latter  to  the  Board  of  Land  and  Works.  The  Board  is  a 
corporate  body,  having  a  responsible  character — that  is  to  say, 
being  amenable  in  the  exercise  of  its  powers  to  the  Faiiiament 
Houses,  like  any  other  part  of  the  Executive  of  the  Cdosy. 
It  is  not  unreasonable  that  to  such  a  body  should  be  given  a 
discretion  as  to  the  Ucensing  of  the  occupation  of  twenty  acres 
of  the  public  lands.  This  Court  will  not  impute  any  malM 
animus  in  the  Board  in  the  exercise  of  its  discretion  ;  and  it 
will  not  interfere  with  such  exercise  unless  in  case  of  mala 
fdes.  There  are  two  donees  of  the  power — ^the  Qovemor  in 
Council  for  some  classes  of  purposes,  and  the  Board  of  Land 
and  Works  for  other  purposes.  The  power  to  the  Board  is 
given  by  the  68th  section,  and  is  placed  in  them  independently 
of  the  Ck)vemor,  and  amenable  only  to  the  Parliament.  The 
only  cases  in  the  Courts  analogous  to  the  present  are  those  on 
the  exercise  of  discretionary  trusts.  They  are  collected  in 
Lewin  on  Trusts.  [^Stawell^  C.  J. — I  do  not  understand  the 
exercise  of  the  discretion  to  be  challenged,  but  the  discretion 
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ilself  in  its  extent]  \_BarT^f  J. — ^The  power  is  impeached ; 
not  the  mode  in  whicli  it  has  been  exercised.]  The  power 
here  is  so  peculiar  that  the  question  of  its  exercise  is  some- 
times the  question  of  its  existence.  French  v,  Damdson  {g\ 
Fmk  V.  De  Quine^  (A),  and  Kekewick  v.  Marker  (/),  are  cases 
in  Chaaoeryy  shewing  that  the  Court  will  not  interfere  where 
aock  a  discretion  is  givea  Bex  v.  The  Bishop  of  London  (ib) 
and  Bex  v.  The  Bishop  of  GUmeesUr  (/)  shew  the  same  at 
Lnr.  [Barry ^  J.  —  Suppose  a  testator  gives  an  executor 
a  discretiQn  to  give  £1,000  to  a  desendng  child  if  the 
eneutor  think  fit  in  his  discretion,  and  the  executor 
chooses  to  give  XI  0,000  f]  That  would  be  a  pure  excess 
of  discretioiL  [^orry,  J. — ^There  the  Court  would  not  inter- 
fen  with  the  exercise  of  the  discretion,  but  would  say  there 
yne  no  discretion  at  all  given  as  to  the  laiger  sum. 
It  would  be  the  power,  not  the  bad  exercise  of  it  that 
would  be  contested.]  There  was  no  improper  exercise  of 
the  discretion  here.  Firstly,  there  is  nothing  to  shew  that 
Ae  grant  of  this  licence  was  an  excessive  or  bad  exercise  of 
the  diacretion ;  and  secondly,  the  necessity  of  a  prospective 
pnmsion  of  a  large  and  unfettered  kind,  and  the  actual  gift  of 
a  discretionary  power  in  terms  so  general  as  here  used,  displace 
the  neoeasity  for  applying  the  principle  ejusdem  generis.  As 
to  the  duration  of  the  licence,  the  regulations  shew  that  it  is 
jfor  only  one  year. 

Stawelly  C  J.|  inquired  if  the  Court  were  to  refer  to  these 
lyihtiona 

After  aome  conference  between  Counsel,  it  was  agreed  that 
they  should  be  appended  to  the  case. 


1861. 


Woody  in  reply. 


(^}  3  Mad.,  896. 
Qk)  1  Keen,  725. 
(j)  3  M<N.  &  O.,  811. 


{k)  18  East.,  419. 
(0  2  B.  &  Ad.,  158. 
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1861.  Stawbll,  C.  J. — ^This  is  a  case  stated  for  <mr  oonsidentioo 

without  pleadings.     It  is,  briefly,  that  the  Plaintiff  bdog 

in  lawful  occupation  of  land  under  a  licence  to  himself  by 

His  Excellency  the  Governor  of  the  Colony,  the  Defendi&t 

entered  and  trespassed  upon  that  land.   The  Defendant  justifies 

his  entry  under  another  licence  to  himself  by  the  Board  of 

Land  and  Works.     The  question  before  us  resolves  itself  into 

this — Is  the  latter  licence  lawful  or  not  ? — had  the  Board  of 

Land  and  Works  authority  ? — ^were  they  legally  autKonsed 

to  issue  that  licence  ?     The  answer  to  this  question  dqiends 

on  the  proper  construction  of  the  68th  section  of  the  Act 

for  regulating  the  Sale  of  Grown  Lands.     This  question  does 

not  in  itself  involve  any  intricate  principles  of  law.     Indeed 

the  principles  of  law  applicable  to  the  case  seem  to  be 

conceded  ;    the   application    of   the  rule    of   interpretation 

ejusdem  generis  is  not  questioned  ;  nor  is  there  any  doubt 

that  the  Board  are  allowed  very  large  limits  within  which 

such  discretion  as  is  given  might  be  exercised.     The  form 

of  the  question  submitted  is — Whether  the  Board  of  Land 

and   Works   was   legally   authorized   to   issue    this    liceDoe 

"  for  the  purposes "   of    "  residence  and   cultivation,"  and 

'^  subject  to  existing  regulations  and  conditions  or  to  any 

''  which    may    hereafter    be    published    in   the  Cfcwnunmi 

"  Gazette:'     The  Act  makes  it  lawful  for  the  Board  to 

grant  licences  '^  for  the  sites  of  inns  stores  bridges  or  ferries 

"  and  toll  or  punt  houses  or  for  the  working   of  mineral 

''  springs  or  for  such  other  purposes  as  may  appear  to  tiie 

"  said  Board  to  be  for  the  public  advantage  or  convenience." 

The  Plaintiff  contends  that  the  proper  construction  of  this 

enactment  requires  these  "other  purposes"  to  be  efusdemgeniriM 

with  those  enumerated ;  and  that  the  discretion  ifi  then  placed 

in  the  Board  to  say  whether  the  purposes,  being  efusdem  ffenent^ 

are  also  for  the  '^  public  advantage  or  convenience  :"  because 

they  may  be  restricted  to  those  only  which  are  ejusdem  ffentm, 

and  yet  a  wide  discr'etion  may  be  still  vested  in  the  Board 

to  say  whether  they  are  also  for  the  public  advantage  or 

convenience.     The  Defendant,  on  the  other  hand,  contends 
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tiiit  the  Board  has  a  supreme  authority  to  say  what  is  for  the  1861. 

pabKe  adrantage  or  convenience,  and  in  fact  to  choose  such 
purposes  as  they  may  deem  expedient,  without  any  restriction 
vhaterer.      It  was  put  that  if  loose  words  were  used  in 
conferring  a  discretion  on  such  a  hody  as  this,  a  large  and 
unfettered  discretion  was  to  he  intended ;  and  that  the  Ck>urt 
wonld  not  interfere  to  restrict  the  expressions  or  fetter  the 
discretion.     But  the  ques^on  still  is,  What  is  the  discretion 
retUy  giren  ?  Is  it  a  discretion  to  say  whether  any  purpose  what- 
ever is  for  the  public  advantage  or  convenience,  or  only  to  say 
whether  certain  purposes,  being  purposes  ejusdem  generis  with 
those  named,  are  for  the  public  advantage  or  convenience  ?   The 
Plaintiff  says  that  the  context  and  objects  of  the  whole  Act 
shew  his  construction  to  be  the  sound  one :  that  the  Legis- 
lature provided  different  modes  of  alienation  for  different 
public  requirements — modes  of  conferring  different  interests, 
nd  a  mode  of  issuing  mere  licences ;  that  separate  provision 
18  made  for  absolute  sales,  for  leases  under  conditions,  and 
for  licences ;    and  that  the  whole  of  the  provisions  taken 
togeUier  shewing  that  the   Legislature  went   considerately 
and  elaborately  into   detailed  provision   for  each  class   of 
leqnirements,  it  is  not  to  be  supposed  that  they  intended  as 
a  mere  supplement  to  such  full  and  careful  legislation,  to  give 
such  large  powers  as  the  Defendant  contends  are  embraced  in 
tibb  subsidiary  clause.     It  is,  indeed,  very  difficult  to  answer 
the  question  put  for  the  Plaintiff — If  these  purposes  are 
iDciiided  in  the  words  of  this  provision,  what  purposes  of  any 
sort  can  be  excluded?      I  confess  I  see  not  what  can  be 
axdaded  if  these  are  not.     Various  provisions  of  the  Act 
that  its  special  object  is  the  encouragement  of  agricul- 
Is  it  to  be  supposed,  if  this  most  obvious  purpose  were 
here  eontemplated,  that  it  of  all  other  objects  would  not  have 
been  <»ie  of  the  first  here  mentioned  ?     Would  that  purpose 
akkoe,  the  most  obvious  of  all,  be  here  entirely  omitted  ?    That 
cncuniBtance  alone  would  make  me  hesitate  in  saying  that 
tiie  section  had  such  a  purpose  in  view,  and  was  intended 
to  apply  to  it.     If  the  Legislature  intended  in  this  supple- 
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1861.  mentary  provision  to  confer  such  a  discretion  as  this,  or 
such  powers  as  these, — ^in  reference  to  the  primary  pvrpoM 
of  the  Act, — it  wonld  have  said  so  expressly  ;  and  as  it 
has  not  said  so  I  think  it  manifestly  did  not  intend  to 
deal  with  that  purpose  in  this  part  of  the  Act  With 
regard  to  the  purposes  enumerated  in  this  secticm  thon^ 
they  are  not  all  strictly  public  yet  none  of  them  is  of  a  natmv 
exclusively  private.  In  some  instances  the  licence  may 
redound  to  the  interest,  advantage,  and  emolument  of  the 
lioencee,  yet  it  would  also  tend  to  the  advantage  of  ths 
public.  This  would  be  so  with  stores,  bridges,  punts,  fienie^ 
and  punt  and  feny>hou8e&  It  may  not  be  so  ai^wient  in 
reference  to  the  instance  of  ^^  mineral  springs."  But  what 
does  the  working  of  a  mineral  spring  mean,  but  the  making 
generally  useful  of  a  spring  which  exists — ihe  opening  of 
it  in  such  a  way  as  will  be  for  the  public  advantage  or 
convenience?  All  these,  therefore,  are  purposes  which  are 
not  exclusively  of  private  advantage  or  convenience,  and  are 
quite  different  from  those  enumerated  in  section  60,  which 
are  for  the  advantage  and  convenience  of  the  licencee— 4U^ 
for  instance,  the  licences  to  cut  timber  or  remove  gravd.  I 
therefore  think  that  the  purposes  here  mentioned  must  be 
purposes  of  the  same  kind  with  those  enumerated.  Whether, 
after  this  requirement  has  been  complied  with,  the  puiposes 
are  also  for  the  public  advantage  or  convenience^  it  is  fiv 
the  Board  to  determine,  and  a  very  wide  and  important 
discretion  this  is  to  vest  in  the  Board.  The  purpose  of  this 
licence  not  being  of  the  same  sort  with  those  enumerated,  I 
think  the  issue  of  it  by  the  Board  was  altogether  uitra  vtrtM^ 
and  that  there  must  be  judgment  for  the  PlaintiC 


Barrt,  J. — ^The  question  for  the  determination  of  the 
Court  is,  whether  the  Board  of  Land  and  Works  was  legallj 
entitled  to  issue  the  licence  under  which  the  Defendant  jnatiiies 
the  alleged  trespass  ?  Several  questions  have  to  be  examined 
in  order  to  come  to  a  satisfactory  determination  of  the  pria- 
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dpal  qaestion.     I  vrill  consider  the  mode  of  constniing  this 
Act  of  Parliament.     I  will  ask :  Who  is  to  issue  the  licence  ? 
What  is  the  act  to  be  done  7     How  is  the  act  to  be  done  7 
Em  the  proper  act  been  done  here  7      One  of   the  most 
important  cases  on  the  construction  of  Acts  of  Parliament  is 
that  of  the  po$t  natty  including  the  opinion  of  Lord  ElUsmere, 
vho  numerated  all  the  Rules  which  the  Courts  have  adopted 
for  their  exposition.     I  will  refer  to  two  principles  mentioned 
in  Uiat  case  :  Words  are  to  be  construed  sometimes  by  exten- 
aaa  and  sometimes  by  restriction.    I  conceive  that  both  these 
principles  of  interpretation  are  to  be  applied  here.     Now : 
first,  because  the  enumeration  stops  short  of  many  instances 
obviously  included  within  the  meaning  of  the  words  used ; 
and  secondly,  because  it  is  equally  clear  that  some  other 
instances  which  occur  to  the  mind  are  excluded  by  the  context 
and  obvious  general  meaning  of  the  Act.     Li  construing  an 
Act  of  Parliament,  we  are  not  to  consider  isolated  passages, 
bat  are  bound  to  consider  the  whole  purview  and  context  of 
the  Act  in  order  to  ascertain  the  meaning  of  the  Legislature. 
I  am  of  opinion  that  the  Legislature  has  in  this  Act  given 
indications  and  reasons  by  which  the  principles  of  restriction 
can  here  be   ascertained   and   applied.      To    illustrate  the 
principle  of  extending  the  words  of  an  Act  of  Parliament :  an 
Act  mentions  ''  executors,"  and  this  general  term  has  been 
hM  to  include,  not  only  the  executor,  but  the  ordinary  and 
the  administrator.     Li  considering  the  principle  of  restricting 
tte  words  of  an  Act,  we  come  to  the  test  of  efusdem  generis ; 
and  I  am  of   opinion  that  this  is  the  proper  mode  by 
whidi  tiie  power  of  the  Board  of  Works  is  to  be  judged  in 
tiiis  case.     The.  Act  furnishes  us  with  the  species  of  licence 
intended  here ;  for  I  consider  the  instances  rather  as  species 
dian  genera :  genus  is  the  licence,  and  species  is  the  descrip- 
tion of  licenoe.     I  cannot,  therefore,  feel  myself  touched  by 
tile  Mgoment  that  this  is   a  heterogeneous   collection    of 
iBstaiices.     The  species  here  are  licences  concerning  land  for 
aiftes  of  inns,  stores,  bridges,  and  toll  or  punt  houses,  for 
wotking  mineral  springs,  or  for  such  other  purposes  as  may 
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1861.         appear  to  the  Board  to  be  for  the  pnblic  advantage  or  con* 
yenience. 

Now,  as  a  test  of  the  ordinary  principles  of  interpretatioBf  I 
turn  to  the  second  clause  of  the  Act,  and  I  find  there  a  power 
given  to  the  Governor  in  Council  to  reserve  such  lands  from 
public  occupation  as  may  be  required  for  any  *'  public  porpote 
whatsoever/'  followed  up  by  an  enumeration  of  instances  which 
seem  to  me  to  illustrate  the  meaniog  of  the  words  "  public 
advantage  or  convenience,"  used  in  the  58th  section.  Among 
those  instances  are — ^lands  for  quays,  roads,  canals,  and  other 
"  internal  communications"  ;  for  reservoirs,  &c. ;  for  the  use 
of  the  aboriginal  inhabitants  ;  for  the  sites  of  markets, 
abattoirs,  ''  public  baths  or  washhouses,"  &c. ;  of  "  places  of 
public  worship,"  or  dwelling-houses  of  ministers  of  religion; 
for  mechanics'  institutes,  or  other  institutions  of  *'  public 
instruction  or  amusement"  ;  experimental  farms,  gardens, 
parks,  or  commons ;  and  "  places  for  the  interment  of  the 
dead,  or  for  the  recreation,  convenience,  or  amusement  of  the 
people."  These  words  are  keys  to  the  meaning  of  the  Legis- 
lature. To  illustrate  that  meaning,  I  will  take  the  instance  of 
an  experimental  farm.  I  imagine  that  it  would  be  competoit 
for  the  £oard  of  Works,  finding  that  land  had  been  reserved 
for  an  experimental  farm,  and  dealing  with  the  application  of 
a  person  or  body  who  should  be  desirous  of  illustrating  the 
application  of  science  to  agriculture,  and  of  advancing  the  best 
modes  of  cultivation,  to  let  such  a  farm  to  such  applicants,  on 
such  conditions  as  should  be  deemed  expedient  to  secure  the 
application  of  the  farm  to  the  most  important  pnblic  purposes 
contemplated  in  its  establishment. 

I  enquire  next,  How  is  this  power  in  the  Board  of 
Works  to  be  exercised  ?  It  is  to  be  exercised  by  a  licence. 
This  licence,  according  to  23  Ftc,  No.  96,  is  to  be 
issued  under  the  seal  of  the  Board  of  Land  and  Woika. 
That  Board,  constituted  as  it  is  under  the  21  Vic,  Ho.  31, 
(controlled  by  the  21  Fic,  No.  53,)  and  under  the  23  Fit, 
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No.  96,  18  an  incorporated  body,   having  a  president  and         1861. 

Tice-president,  without  the  presence  of  one   of  whom  the         ~'  '^  ^ 

corporate  seal  cannot  be  afiixed.     I  am  incidentally  led  into  «. 

ihis  part  of  the  case  in  consequence  of  the  consent  of  the      Skimher. 

parties  in  this  case  to  the  introduction  of  the  Begulations 

in  the  Gazette  of  the  28th  August,  1861.     Guarding  myslf 

as  to  my  opinion  on  points  not  necessary  to  be  now  decided, 

by  stating  that   I  will   not  consider  myself  bound  by  the 

opinion  now  entertained  if  it  should  at  any  time  hereafter  be 

necessary  to  consider  the  point  again,  I  say  that  it  appears  to 

me  that  the  4th  section  of  the  21  Vic,  No.  31,  does  apply  to 

this  case ;  that  the  Board,  in  this  instance,  exercise  a  function 

"  relating  to  or  concerning  the  public  lands"  of  the  Colony; 

and  that  the  Board  must  conform,  in  this  instance,  to  the  law 

of  the  land,  which  says  that  such  acts  are  to  be  subject  to  the 

ultimate  approbation  of  the  Gbyemor  in  Council.     Speaking 

with  deference,  I  disregard  the  argument  which  defines  that 

ultimate  decision  of  the  Goyemor  as  the  decision  of  a  Court 

of  Appeal  on  a  conflict  between  the  applicant  and  the  Board 

of  Land  and  Works.     This  would  be  a  violation  of  the  first 

principles  of  the  right  of  discretion.   From  a  discretion  rightly 

exercised  there  can  be  no  appeal.     It  is  my  present  opinion  . 

that  Uiis  act  of  the  Board  should  have  had  the  approbation  of 

the  Oovemor  in  Council,  and  that  wanting  such  approbation 

it  is  not  in  conformity  with  the  law. 

As  to  the  discretion  given  to  the  Board  of  Land  and  Works 
by  the  Act,  No.  17,  section  68,  it  is  contended  that  it  has  no 
limits ;  and  that  an  improper  exercise  of  it  is  dispunishable, 
except  by  a  mode  the  existence  of  which  here  I  have  not 
been  able  to  discover — ^by  impeachment  Our  Constitution 
is  ai^inted  by  a  particular  Act  of  Parliament,  and  I  am  not 
acquainted  with  the  mode  of  conducting  an  impeachment 
under  it ;  and  if  that  mode  be  the  only  one  of  dealing  with 
the  improper  exercise  of  the  discretion  of  the  Board  of  Land 
and  Works,  it  is  pointing  to  a  tribunal  of  which  I  am  not  at 
peseDt  able  to  find  the  existence  here.   We  are  called  upon  to 
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goYem  the  case  by  a  controlling  power  which  is  not  permitted 
to  grasp  the  question.  It  is  said  that  the  words  are  so  luge 
that  it  is  most  difficult  to  say  what  the  control  is  :  that  there 
is  clearly  a  control  if  there  be  corruption  in  the  exercise  of  the 
discretion.  It  strikes  me  that  there  is  a  want  of  accurtcy  in 
that  definition  of  the  circumstances  of  control.  There  is  a 
difference  between  the  discretionary  exercise  of  a  power  and 
the  exercise  of  a  discretionary  power.  The  Board  may  or 
may  not  issue  the  licence.  They  may  issue  to  one  and  not  to 
another.  They  exercise  discretion  as  to  the  corpui  of  Uie 
licence  and  the  person  of  the  licenoee.  But  to  say  that  because 
the  Board  is  uncontrolled  in  the  exercise  of  its  discretion  in 
those  instances  in  which  such  discretion  may  be  exerciaed, 
therefore  it  is  so  uncontrolled  that  it  may  exercise  its  discretion 
in  eyery  case,  appears  to  me  to  be  a  fallacy.  If  the  Board 
may  grant  this  licence  on  the  terms  of  these  Regulations,  I  do 
not  see  what  is  to  prevent  them  from  granting  any  number  of 
acres  to  any  one  individual  for  any  nimiber  of  years — 10,000 
acres  to  one  man  for  seven  years — subject  to  any  r^^tions 
that  the  Board  may  hereafter  issue  upon  the  subject :  future 
regulations  possibly  imposing  conditions  making  the  further 
holding  of  the  land  under  them  an  intolerable  burden,  and 
cultivation  impossible.  This  is  an  exercise  of  discretion 
which  it  must  be  contended  is -beyond  the  control  of  this 
Court,  if  the  power  of  the  Board  is  so  extensive  as  has  been 
argued  on  behalf  of  the  Defendant. 


Well,  now,  what  has  been  done  in  this  case  ?  A  Hoence 
has  been  issued  to  occupy  premises  for  one  year  for  residence 
and  cultivation,  at  a  yearly  fee,  for  I  am  inclined  to  think 
that  reference  to  the  Regulations — ^though  I  do  not  bind 
myself  to  that  opinion — ^has  explained  away  the  objection  as 
to  the  indefinite  term,  looking  at  the  licence  alone.  How 
far  those  Regulations  themselves  may  be  ultra  triresy  I  do  not 
stop  to  enquire  ;  but  I  find  that  a  licence  has  been  issued  to 
occupy  on  terms  which  I  think  were  never  contemplated  by 
the  Legislature.     Several  apt  illustrations  were  given  of  the 
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impropriety  of  reading  the  Act  as  proposed,  in  justification  of         1861. 

the  terms  of  this  licence  as  to  cultivation.     The  Court  is  not        ~'  '~  ' 

Fbktok 
to  violate  the  words  of  an  Act  of  Parliament  where  they  are  ©. 

dear;  it  is  to  explain  such  words  bj  the  intention  collected 

from  the  preamble  and  the  whole  of  the  enactments  of  the 

Act.    It  is  contrary  to  the  spirit  and  intention  of  this  Act 

that  privil^es  and  indulgences  of  this  description  should  be 

given  to  parsons  holding  these  licences.    Lessees  are  positively 

prohibited  from  cultivating. 

It  is,  no  donbty  to  be  borne  in  mind  that  this  is  an  important 
cue,  the  construction  given  in  which  will  have  important 
public  consequences ;  but  in  the  exercise  of  our  duty  in  this 
Court  such  considerations  must  not  affect  our  decisions: 
political  reasons  must  be  far  removed  from  this  arena.  I 
sm  of  opinion  that  the  person  who  has  assumed  to  give  this 
licence  has  exceeded  his  powers ;  that  it  has  not  been  issued 
by  the  |»oper  authority^  and  is  of  no  effect. 


WiLUAMSy  J. — I  concur  mainly  with  the  views  of  my 
brethren.  The  preamble  of  the  Act  shews  it  to  be  one  of 
the  purposes  of  the  Act  to  give  greater  j&cilities  to  persons 
eqgi^ed  in  agricultural  pursuits.  Many  sections  veiy  elabo- 
rately cany  out  that  view  by  particular  provisions  adapted  to 
diffisrent  classes  of  ownership  suited  to  the  prosecution  of 
agriculture.  If  it  had  been  intended  by  the  Legialature  to 
legiaiate  aLso,  in  section  68,  for  agricultural  pursuits,  I  think 
thai  object^  or  to  use  the  words  of  the  section,  that ''  purpose" 
would  have  been  the  very  first  of  those  there  enumerated.  It 
IB,  however,  omitted  altogether.  But  it  is  said  to  come  under 
these  words — ^  such  other  purposes,"  &c.  I  do  not  see  how 
that  caa  be*  It  is  impossible,  looking  to  the  whole  of  the  Act, 
to  say  that  cultivation  is  one  of  the  purposes  contemplated  by 
this  section.  That  being  so  I  am  of  opinion  that  the  question 
must  be  determined  for  the  Plaintiff. 


n 


84  SUPREME  COURT:  VICTORIA. 


JACKSON,  DICKSON,  <fe  Othbes  v,  BIGNELL. 


1861. 
December  7. 

B,,  holding  an  JSlTTEAL  from  a  nonsuit  by  E,  W.  Fohlman,  Esq.,  Judge 

temof land  ^^  ^^  County  Court  at   Melbourne,  in  an  action  by  the 

nnder  lease  executors  of  the  late  James  Jackson,  to  recover  X83  11«.  W^ 

executed  a  the  amount  due  upon  an  agreement  dated  August  1857,  to 

J^^^^^  rent  a  paddock  at  Prahran,  lately  in  the  occupation  of  the 

for  the  benefit  Defendant,  for  seven  years  from  the  1st  July,  1857,  at  £50 

creditors;  P^'  annum.     The  defence,  so  fiir  as  this  appeal  is  concerned, 

mider  5  Fie.,     ^^^as,  that  Bignell  had  assigned  aU  his  estate  to  trustees  for  the 

No.  9,  m  the  . 

schedtdeto        benefit  of  his  creditors,   by  a  statutory  deed  dated  23rd 

I^ne*^the    ^^^ember,  1859,  under  the  5  Fic,  No.  9. 

term  was 

entered  i» 

part  ofB:M  ^^  ^®  appeal  case  stated  by  the  Judge,  it  appeared  that 

property,  and    the  deed  was  executed  by  Bignell  and  the  trustees,  and  fonr- 

the  rent  due 

at  the  date  of    fifths  in  number  and  value  of  BignelVs  creditors ;  that  '^  the 

^teS^aTXe  "  "^^^  accruing  due  on  the  1st  January,  1860,  of  £%6  was 

to  the  firm  of    ^^  inserted  in  the  schedule  of  creditors  under  the  name  of  Eae, 

On  appeal  ^      "  Dickson  4r  Co,,'*  but  that  there  was  no  signature  of  the 

from  a  nonsoit  deed  by  Eae,  Dickson  ^  Co,,  or  by  Dickson,  the  lessor  :  that 

in  the  County 

Courts  in  an       BignelVs  interest  in  these  premises  was  inserted  in  the  schedule ; 

r^th^  t^  ^\     '^^  ^^^  Bignell  had  given  up  possession  to  the  trustees  of 

againflt  B.  for    the  deed,  and  had  never  been  in  possession  since.     The  Judge 

^\h?le^^     had  given  a  verdict  for  £83  1 1«.  5d,  and  £1 1  12«.  ooste ;  but 

Held,  that     on  motion  for  nonsuit,  he  had  reversed  his  decision  and  entered 
Bm  waa  liable 

a  nonsuit,  on  the  ground,  inter  alia,  that  "  the  assignment 

''  passed  the  interest  of  Bignell  to  Ids  trustees,  and  that  the 

''  release  in  the  deed  was  a  good  answer  to  this  action  lor  the 

**  rent  due  at  the  time  of  the  execution,  and  that  the  PlaintifGi* 

*^  remedy  was  against  the  trustees  for  the  rent  snbseqn«itly 

'^  due  after  the  Defendant  gave  up  possession  to  the  trustees." 

From  this  decision  of  nonsuit  the  PlaintifEs  appealed. 

Fellows  and  Newton,  for  the  Plaintifib  (AppeUants). 
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Higinboihamy  for  the  Defendant  (Respondent). 

For  the  Defendant  it  was  argued : — The  5  Fic,  No.  9, 
sea  35,  enacts,  ^'  but  that  where  any  deed  shall  be  so  executed 
[by  four-fifths,  &c.]  as  last  aforesaid,"  &c.,  ''  the  same 
''and  the  seyeral  provisions  therein  shall  be  binding  on  all 
^  the  creditors  named  in  such  schedule  as  aforesaid,  whether 
^  assenting  or  not."  The  name  of  this  creditor  was  inserted 
in  the  schedule,  and  the  deed  was  so  executed  that  it  is 
binding  on  all  creditors,  whether  assenting  or  not.  At  all 
events,  the  assent  of  the  creditor  is  here  supplied  by  the  Act, 
80  as  to  bring  the  case  within  the  principles  and  scope  of  the 
decLdon  in  WadJusm  v.  Marlowe  (m). 


1861, 


For  the  Plaintiff  it  was  answered : — ^The  landlord  is  not 
held  to  have  assented  to  his  lessee's  assignment,  unless  that 
ad  be  yolnntary  by  the  lessee,  and  unless  the  landlord  by 
flome  act  assent  to  take  the  assignee  as  his  tenant ;  or 
unless,  if  the  act  be  involuntary,  as  upon  a  bankruptcy  in 
Enj^d^  or  a  compulsory  sequestration  here,  the  law  imply 
the  landlord's  consent,  or  say  that  his  consent  shall  not  be 
required.  There  was  no  assent  in  fiict  here ;  the  landlord  did 
not  execute  the  deed,  and  took  no  rent  from  the  assignees. 
There  is  no  assent  implied  here  by  the  insolvent  law,  for  the 
assignment  was  voluntary.  There  is  no  assent  implied  or 
dispensed  with  here  by  5  Vic,  No.  9,  sec.  35 ;  because  the  Act 
says  that  the  provisions  of  such  a  deed  shaU  be  binding  on  all 
the  creditors  named  in  such  schedule,  and  this  lessor  was  not 
a  creditor  when  the  deed  was  executed  on  the  23rd  of 
December,  18-59  :  no  rent  was  then  due.  To  hold  that  the 
dfect  of  the  deed  might  be  brought  forward  later  than  the 
becoming  due  of  the  first  half-year's  rent  on  the  1st  of 
Januaiy,  1860,  and  until  the  last  creditor  had  signed  (morer 
than  fourteen  days  after  the  execution  of  the  deed  by  Bignelt^ 
would  be  giving  the  deed  an  operation  continually  shifting, 


(m)  8  East.,  8H  note  (o). 


^ 
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and  would  possibly  make  the  deed  itself  void  by  the  aocniing 
of  small  daily  debts  of  the  assignor,  which  might  alter  the 
deed  from  one  being  signed  by  a  sufficient  proportion  to  one 
signed  by  an  insufficient  proportion  of  the  creditors.  More- 
over, the  creditor  scheduled  here  is  *^  Bae,  Dickson  4r  Co-^ 
and  the  lessor  was  Dickaon  alone. 


The  CouBT,  concurring  substantially  with  the  aignments 
urged  on  behalf  of  the  Plaintiffs,  gave  judgment  for  the 
Appellants. 


REGINA  V.  COSTELLO  and  0thek8. 

Patrice  COSTELLO,  LewU  FnmktU,  Francis  aBrien, 
and  Timothy  Murray^  convicted  at  Ballarat  of  persooaliog 
voters  at  an  election  of  a  Member  of  the  L^pslative  Assembly, 
and  liberated  on  bail  to  appear  in  Melbourne  and  reoeire 

They  appeared  at  the  bar, 


December  10. 

The  Supreme 
Court  of 
Victoria 
does  not  bear 
the  same 
relation  to  the 

DistrictCourts  sentence,  were  called  on  their  bail. 

of  the  Colony 

that  the  Court  <uid  answered. 

of  Queen's 

Bench  in 

England  does 

to  the  Central 

Criminal  Court 

there. 

Where  an 
information 
was  filed  in 
the  Supreme 
Court  at 
Melhoume, 
but  was  tried 
at  Ballarat, 
and  there  was 
nothing  on 
the  face  of  the 

Record  to  shew  that  it  might  have  heen  tried  at  Ballarat ;  the  ftdl  Court,  on  motioa 
in  arrest  of  judgment  fbr  error  on  the  face  of  the  information,  had  theBecord  prodoeed, 
and  ordered  the  Prothonotory  to  annex  to  it  the  Judge's  Ot^er,  on  which  the  Teniie 
had  been  changed  from  Melbourne  to  BaUarat ;  and  on  the  Record  so  amended  there  was 
judgment  for  the  Crown. 


Dawson^  for  the  Crown,  prayed  judgment. 

Billing  and  FsUows  moved  that  judgment  be  anested,  on  a 
ground  appearing  on  the  face  of  the  information. 

Fellows. — ^The  infotmation  is  filed  in  the  Supreme  Court  at 
Melbourne,  and  there  is  nothing  on  the  &ce  of  it  to  show  that 
it  could  be  tried  anywhere  out  of  Melbourne  ;  yet  it  waa  tried 
at  BaUarat.    The  Act  15  Vic.^  No.  10,  constitutes  a  i 
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Coiirty  aad  makes  it  a  Court  of  Record.     Section  11  gires         1861. 

criminal  jurisdiction  over  the  same  crimes  and  offences  as  may        ~^^~*^ 

be  tried  in  the  Queen's  Bench  at  Westminster,  or  in  the  «. 

Central  Criminal  Court  in  London.      Section  12  piescribes      Costblio. 

the  mode  of  procedure — by  information  in  place  of  indictments  # 

It  IB  requisite  that  every  information  should,  on  its  face,  show 

all  the  material  &ct8  requisite  to  give  jurisdiction  to  the  Court 

ttymg  the  oSence.    Regina  v.  Stowell  (n).     The  Act  before 

cited  authorise^  the  Governor  in  Council  to  make,  proclaim, 

ud  define  the  limits  or  districts  within,  and  the  times  at 

which,  Circuit  Courts  shall  be  holden  in  the  Colony,  and  to 

direct  that  Circuit  Courts  shall  be  holden  in  and  for  such 

districts  ;   and  it  specifically  enacts  that  such  Court  shall  be  a 

Court  of  Becord.     The  present  case  was  tried  before  the 

Circuit  Court  at  Ballarat     Such  a  Court  had  no  jurisdiction 

to  try  an  information  filed  at  Melbourne,  unless  on  an  order  of 

a  Judgd,     No  such  order  appears  on  the  face  of  the  roll  in  this 

case.     Leave  to  enter  on  the  roU  nunc  pro  tunc  a  suggestion 

directing  the  trial  at  Ballarat  cannot  be  given  by  the  Court  on 

inotion  in  arrest  of  judgment.    Megina  v.  StowelL 

Daw8on.-^^n  what  materials  do  you  move  9 

Fdlaw9. — On  whatever  material  you  move.  K  there  be 
no  roll — ^if  it  do  not  appear  that  the  trial  was  at  Ballarat  and 
not  at  Melbourne — then  it  does  not  appear  that  there  was  any 
trial  at  all,  and  you  cannot  move  for  judgment ;  for  if  there 
was  no  trial,  there  is  no  conviction.  No  doubt,  the  roll  is  not 
made  up,  but  whenever  it  is  made  up,  it  will  appear  that  the 
trial  wae  at  Ballarat ;  and  it  will  not  appear  that  it  was  there 
by  order  of  a  Judge ;  because  no  suggestion  was  then  entered 
on  the  roll,  and  the  Court  cannot  order  such  entry  to  be  made 
BOW  for  then.  There  should  have  been  either  a  firesh  informa- 
tion filed  before  the  Circuit  Court,  or  a  suggestion  then  entered 
on  this  information,  that  the  venue  had  been  changed  by  order 

(i>)  6  Q.  B.,  44. 
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1861.  of  a  Judge.  Regina  v,  Barnard  Oregory  (o).  Bex  v,  Harritip). 
Suppose  an  indictment  had  been  found  at  the  Sessions,  could 
it  be  tried  at  a  Circuit  Court,  without  order,  and  without  a 
suggestion  of  any  order  entered  on  the  roll  ?  K  so,  is  there 
anything  to  prevent  an  information  being  filed  one  day  at 
Qeelong,  and  the  prisoner  called  on  next  miming  to  stand  his 
trial  at  Ararat  1  The  31st  section  of  the  Act,  under  which 
the  venue  was  changed,  would  thus  become  a  iutce,  1  am  not 
objecting  to  the  information  itself.  No  doubt,  it  is  not  neces- 
saiy  to  state  yenue  in  the  body.  I  am  objecting  that  the  tiial 
was  where  it  does  not  appear  on  the  face  of  the  information 
that  it  could  take  place — or,  rather,  where  it  does  appear  it 
could  not  take  place — in  the  Circuit  Court  at  Ballarat  instead 
of  in  the  Supreme  Court  in  Melbourne,  where  the  informatioii 
was  filed. 

Billing,  on  the  same  side. — ^The  first  part  of  this  information 
is  inconsistent  with  the  last.  This  Court  had  chaige  of  the 
case,  and  yet  it  was  tried  by  the  Circuit  Court  at  Ballarat 
Begina  v.  Brown  (q).  On  a  change  of  venue  firom  Warwidc- 
shire  to  Derbyshire,  a  suggestion  must  be  made  at  the  trial  on 
the  record. 

Dawson,  in  reply. — ^This  application  must  be  dealt  with 
precisely  aa  if  made  at  the  trial 

Williama^  J. — ^The  verdict  ought  strictly  to  be  entered  at 
the  trial,  but  it  is  never  done. 

Fellows, — ^At  all  events,  the  suggestion  should  have  beoi 
entered  then. 

Stawelly  C.J. — If  the  objection  had  been  then  made,  the 
suggestion  might  have  been  then  entered.     If  the  objectioD 


(o)  9  Jurist.,  593.  (g)  6  Juriirt,  168. 

Cp)  1  Wm.  Bla.,  879. 
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Ittd  been  then  made,  the  defect  could  have  been  cnred  under 
a  section  of  the  other  Act.  ["  Criminal  Justice  Act"  15  Vic, 
NaT,  sec  11.] 

Dawson. — ^The  entries  of  the  associate  do  not  bind  the 
Court  now.  They  are  not  of  record  :  they  are  only  minutes 
from  which  ^e  record  is  drawn  up  when  necessary. 
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Fe//<w«.^-Then,  on  what  do  you  move  ? 

Dawson, — On  the  same  basis  on  which  prisoners  have  been 
hanged,  time  after  time,  here  and  in  England. 

Fellows. — ^That  is  where  the  whole  proceedings  are  in  the 
same  Court  It  would  be  idle  to  object  there  that  the  roll 
iras  not  duly  made  up.  If  the  objection  were  made,  the  roll 
would  be  made  up  in  a  few  minutes,  and  that  mere  formal 
defect  would  be  cured  But  here  the  proceedings  went  on 
hekire  a  Court  not  possessing  jurisdiction  without  order  :  such 
order  should  have  appeared  at  the  trial ;  and  in  such  a  case 
that  fact  should  have  been  then  suggested  on  the  record,  and 
the  Court  will  not  on  this  motion  grant  leave  to  make  the 
entiy  mme  pro  tunc. 

Barry  J  J.,  referred  to  16  Ftc,  No.  7,  sect.  24,  for  a  legis- 
lative recognition  that  it  is  not  necessary,  unless  in  exceptional 
cases,  to  draw  up  a  formal  record. 

Stawell,  C.J. — Suppose  you  had  taken  this  objection  at 
Ballaiat? 

Fellows, — It  would  have  been  good  at  Ballarat,  that  at 
Ballarat  the  sentence  could  not  be  passed  there ;  and  it  is 
good  here  that  sentence  cannot  be  passed  here.  The  presence 
on  this  Bench  of  your  Honor,  who  happened  to  try  the  case 
at  Ballarat,  makes  no  difference :  it  is.  an  accident.  If  so,  how 
does  Uiis  Court  know  all  these  facts,  which  should  have  been 

VOL.  I. UlW,  H 
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proved,  and  should  appear  on  the  record  to  gire  jurisdictkni 
there  ?  There  could  be  no  good  verdict  unlees  these  fiicts  "wert 
then  proved  and  entered  of  record. 

The  Court  ordered  the  proceedings  to  be  produced. 


Stawell,  C.  J.,  gave  the  judgment  of  the  Court.  The 
Defendants  have  been  called  by  the  Crown  for  judgment;  and 
a  motion  in  arrest  of  judgment  has  been  made  on  their  belud( 
on  the  ground  that  it  does  not  appear  from  the  proceedingB 
that  the  trial  should  have  been  held  at  Ballarat.  No  formal 
record  has  yet  been  drawn  up  of  those  proceedings.  It  is 
stated  for  the  Defendants  themselves  that  that  is  so.  But, 
then,  it  is  contended  that  if  such  record  had  been  duly  drawn 
up,  this  Court  would  see  that  all  the  proper  facts  to  gite 
jurisdiction  to  the  Court  at  Ballarat  did  not  appear ;  and  it  is 
urged  that  a  suggestion  cannot  be  entered  on  the  record  now 
to  supply  the  omission :  that  the  trial  was  at  Ballarat,  that 
there  was  no  jurisdiction  to  try  it  there,  without  the  order 
changing  the  venue  appearing  on  the  record,  and  that  a 
suggestion  on  the  record  of  an  order  to  try  there  cannot  now 
be  made.  Consequently,  it  is  said  there  is  error,  for  which 
the  Court  will  arrest  judgment ;  and  the  case  of  Regina  v. 
Stowell  is  cited  as  an  authority.  This  argument  assumes  that 
the  Court  bears  the  same  relation  to  the  District  Court  here 
that  the  Queen's  Bench  does  to  the  Central  Criminal  Court  in 
England  ;  but  we  think  that  is  not  so.  It  is  a  misapprehenaon 
to  suppose  that  the  Circuit  Court  and  this  Court  are  sepante 
Courts.  The  Circuit  Court  is  this  Court  sitting  on  circuit,  as 
a  circuit  court.  That  it  has  been  so  viewed  is  shown  by  the 
enactment,  which  enables  several  Courts  to  sit  at  the  same 
time,  and  thus  recognises  the  fact  that  it  is  the  same  Cooit 
which  sits  contemporaneously  in  Melbourne  and  Ballaral  Bnt 
still  this  view  does  not  preclude  the  formal  objection  b»ng 
taken  that  it  should  appear  on  the  proceedings  why  the  trial 
was  at  Ballarat  and  not  here.  But  as  these  proceedings  are 
yet  on  paper  only,  and  not  of  record,  the  objection  is  redneibk 
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umezed  to  the  written  information  on  which  the  trial  took 

pLkce,  and  on  which  the  associate  has,  in   the  usual  way, 

entered  the  verdict.     If  the  objection  had  been  taken  at  the 

trial,  that  there  was  no  jurisdiction  to  try  at  Ballarat,  it  would 

luLJe  been  met  instantly  by  the  production  of  the  original 

order,  or  of  the  copy  served  on  the  Crown,  for  changing  the 

venae,  and  such  order  would  have  been  annexed  to  the  record, 

or  information.     Considering  that  this  objection  was  not  made 

at  the  trial,  and  considering  a  fact  which  has  not  yet  been 

stated,  and  which  I  now  state — that  judgment  was  not  passed 

at  the  trial  solely  in  consequence  of  an  objection  being  then 

reserved  to  be  argued  on  behalf  of  the  Defendants,  which  is  not 

now  raised  at  all — ^we  think  that  leave  should  be  given  to  the 

Crown  to  amend,  by  annexing  to  these  proceedings  at  the  trial 

tile  original  order  for  changing  the  venue,  or,  if  that  does  not 

now  exist,  the  copy  served  on  the  Crown.     That  will  supply 

the  necessary  materials  for  drawing  up  the  record  in  the  most 

formal  manner. 

Dawson  produced  the  copy  of  the  Judge's  Order  to  change 
the  venue,  which  was  served  by  the  Defendants  on  the  Crown  ; 
and  the  Prothonotaiy,  by  direction  of  Stawell,  C.  J.,  annexed 
it  to  the  information. 

'So  other  objection  was  urged  by  Counsel  for  the  Defendants, 
or  by  the  Defendants  in  person,  in  arrest  of  judgment 

The  CoTTBT  ordered  judgment  to  be  entered  for  the  Crown. 

Ea(^  Defendant  was  called  by  name  to  say  what  he  would 
in  mitigation  of  sentence.  -Some  were  silent,  and  none  said 
anything  of  weight. 

The  Court  sentenced  Costello  to  be  imprisoned  for  twelve 
months  ;  and  Frankelly  O'Brien,  and  Murray  to  be  imprisoned 
each  for  six  months. 
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An  action  will 
not  lie  on  an 
Order  or  Rule 
of  Court  to 
pay  money. 


GREGORY  V.  KING. 

JUeCLARATION  :— For  that  whereas  heretofore— to  wit, 
on  the  9th  May  1861 — ^by  an  order  then  duly  made  by  the 
Conrt  in  a  certain  matter  then  depending  therein  between 
Plaintiff  and  Defendant,  it  was  ordered  that  Defendant,  within 
seven  days  after  service  of  that  order,  pay  Plaintiff,  or  his 
attorney,  C  S.  Friend,  £11  2^.,  the  amount  of  the  taxed  costa 
under  three  several  orders  of  the  Courts  made  in  its  Insolvency 
jurisdiction  ;  and  such  order  was  afterwards  on  same  dfty 
served  on  Defendant ;  and  though  seven  days  next  after  snch 
service  elapsed  before  this  suit^  yet  Defendant  did  not^  nor 
would,  pay  Plaintiff,  or  said  C,  S.  Friendy  said  £77  2«.,  and 
same  is  still  unpaid.     Plaintiff  claims  XI 00. 

Demurrer,  for  that  an  action  will  not  lie  upon  an  oider  or 
rule  of  Court  to  pay  money. 


Woody  for  the  Demurrer,  cited  Carpenter  v.  Thornton  {r\  \ 

Hookpayton  v,  Russell  («),  Sheehy  v.  Professional  Life  Ass.  . 

Coy.  (t),  Newton  v.  Boodle  (v),  ArchholSs  Prac.y  by  ChiUy^  ! 

10th  ed.  j 

i 

Fellows,  for  the  Declaration,  relied  on  5  Vie.,  No.  9,  sec  43.         j 


The  CoiJBT,  being  of  opinion  that  the  construction  put  by 
the  Plaintiff  on  the  Act  6  Vic,  No.  9,  sec  43,  could  not  be 
sustained,  upheld  the  Demurrer,  and  gave  judgment  for  the 
Defendant. 


(r)  8  B.  &  Aid.,  52. 
(*)  10  Exch.,  24. 


(0  2  C.  B.  (N.S.),  211. 
(c)  6  C.  B.,  529. 


D. 
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1861. 
KENNY  t;.  CHAPMAN.  — . — ' 


rEMURRER  to  Plea.  TheActiNo.128 

IS  an  Act 
altering  the 

Declisation  stated  "That  the  Defendant  heretofore  and  after  the  qualification 

"ptsnng  of  the  Act  of  the  Parliament  of  Victoria  No.  128  was  an  of  Memhersof 

*  ancertificated  inaolvent  within  the  meaning  of  the  gtatntes  for  giving  tbeLegielative 
■  rdief  to  insolyent  persona  and  for  provi^ng  for  the  due  collection  --j+uJJ.  i. Jg 
"administration  and  distribution  of  insolvent  estates  in  the  Colony  of  meaninirofthe 

*  Victoria  and  for  the  prevention  of  frauds  affecting  the  same  and  was  6l8t  section 
'  incapable  of  being  elected  a  member  of  the  Legislative  Assembly  of  of  the 
"ITctoria  and  being  such  uncertificated  insolvent  and  incapable  of  Crastitution 
"  dection  as  aforesaid  afterwards  and  after  the  passing  of  the  said  Act  4.i.gIgfo_Q  ^a 
"  was  elected  and  returned  to  serve  as  a  member  of  the  said  Assembly  ^^^  require 

"  for  the  electoral  district  of  Castlemaine  in  this  present  Parliament  the 

"  and  being  so  elected  and  returned  afterwards  on  the  80th  day  of  concurrence  of 

*  Angust  A,D.  1861  being  as  aforesaid  an  uncertificated  insolvent  took  ^^  i^^^^^ 
**  the  oaths  and  his  seat  and  sat  in  the  said  Assembly  as  a  member  of  the  ^'^  qIX^^ 

*  fame  for  the'  said  electoral  district  contrary  to  the  statute  in  such  ^tnd  Assembly 
"  eaie  made  and  provided  whereby  and  by  force  of  the  said  statute  the  on  its  second 
"  Defendant  has  forfeited  and  become  liable  to  pay  to  the  Plaintiff  the  and  third 

*  iom  of  £200  with  full  costs  of  this  suit.  And  the  Plaintiff  claims  readings,  nor 
.«00»dthe»ddcc.U...  ^^Jr,^ 

the  signifi- 
SioosD  Plea  stated  "  That  the  said  Act  of  Council  in  the  said  declar-   cation  of 
"  ation  mentioned  is  a  Bill  by  which  an  alteration  in  the  constitution  of  Her  Migesty's 
"  the  LegisLative  Assembly  is  made.   And  that  the  said  Act  ought  to  have  ple<u^u*e 
"  been  and  was  not  passed  on  the  second  and  third  reading  thereof  with   ^-^^eon. 
"  the  ooncnrrence  of  an  absolute  majority  of  the  whole  number  of  the 
"members  of  the  Legislative  Council  and  the  Legislative  Assembly 

*  KspectiTely  and  ought  to  have  been  and  has  not  been  reserved  for 
"the  ngmftcation  of  Her  Mi^jesty's  pleasure  thereon.  By  means  of 
**  wfaidi  premises  the  said  Act  of  Council  is  rendered  null  and  Toid  and 

*  is  of  no  force  or  effect.    And  this,  &c." 

DsmTSSEK. — *'  Because  the  said  Bill  was  an  Act  altering  the  quali- 
"  fieation  of  members  of  the  Legislative  Assembly  within  the  meaning 
"  of  the  6l8t  section  of  the  Constitution  Act  and  did  not  therefore 
"  require  the  concurrence  of  an  absolute  majority  of  i^e  members  of 
"  the  Legislative  Council  and  the  Legislative  Assembly  on  the  second 
"and  third  reading  thereof  or  its  reservation  for  the  signification 
"  of  Her  Majesty's  pleasure  thereon  and  even  if  the  said  Bill  were 
"  not  within  the  said  6l8t  section  of  the  Constitution  Act,  yet  that 
"as  the  aame  has  passed  the  Legislative  Council  and  Legislative 
VOL.  I. LAW.  I 
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1861. 


Kenny 

V, 

Chapman. 


"  Aflsembly  and  received  the  assent  of  the  Governor  in  the  name  and  on 
"  behalf  of  Her  Majesty  the  Queen  it  is  now  law  in  this  Colony.  And 
"  it  is  not  competent  for  any  Court  of  judicature  in  this  Colony  to 
"  question  the  legality  of  the  said  Act  but  that  the  same  is  binding 
"  npon  all  Courts  and  persons  within  the  said  Colony  unless  and  ontfl 
"  Her  Majesty  shall  by  Order  in  Council  have  declared  her  disallowance 
"  of  such  Act  and  until  such  disallowance  shall  have  been  duly  notified 
*'  pursuant  to  the  statute  in  that  case  made  and  provided." 


Martlet/,  for  the  Demurrer. — The  Act  No.  128  comes 
within  the  61st  section  of  the  Constitution  Act.  The  1st 
section  of  the  Constitution  Act  gives  the  widest  powers ;  and 
unless  the  limitation  by  the  60th  section  be  expressed  in  the 
clearest  terms,  it  will  not  restrain  the  1st  section.  The  60th 
section  does  not  make  it  unlawful  for  the  Houses  to  pass,  and 
for  the  Governor  to  assent  to,  a  bill  such  as  is  described,  but 
says  it  shall  not  be  lawful  to  present  such  a  bill  for  the 
Governor's  consent.  To  do  the  thing  forbidden  maj  subject 
the  doers  to  penalties,  but  does  not  prevent  the  Legislative 
Act  from  having  the  force  of  law.  Then  Section  61  legalizes 
an  Act  passed  without  the  requirements  of  Section  60. 
Several  Acts  have  already  been  passed  altering  the  Constitution 
by  force  of  the  authority  given  by  Section  61,  and  without 
compliance  with  the  requirements  of  Section  60.  The  Act 
No.  33,  "  To  Extend  the  Right  of  Voting  and  to  Provide  for 
the  Registration  of  Parliamentary  Voters,"  is  such  an  Act. 
If  that  and  other  such  Acta  be  all  void,  we  are  remitted  to  the 
Constitution  of  1856.  [^Barri/,  J. — We  have  not  to  regard 
consequences.]  Is  this  an  Act  altering  the  Constitution? 
Imposing  this  incapacity  is  an  alteration  of  the  qualification. 
Disqualification  is  the  converse  of  qualification ;  and  any  Act 
which  says  that  the  qualification  may  be  altered  gives  power 
to  impose  characteristics  of  disqualification.  The  Act  No.  128 
is,  therefore,  within  the  meaning  of  the  61st  section.  But  even 
if  it  be  not  so,  and  be  within  the  60th,  that  section  does  not 
say  that  a  law  enacted  by  all  branches  of  the  Colonial  Legis- 
lature without  the  requirements  there  described  shall  be  void; 
it  merely  says  that  such  a  law,  at  a  certain  stage,  shall  not  be 
presented  to  the  Governor  for  Her  Majesty's  assent :  but  it 
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has  been  so  presented,  and  can  this  Court  now  go  behind  the  1861. 

assent  of  the  Crown,  given  by  the  Goremor,  and  say  that,       ""jr""^      ' 

because  an  assent  has  been  given  which  should  not  have  been  v. 

asked,  it  has  not  been  given  at  all,  and  that  the  law  so  passed, 

assented  to,  and  enacted,  is  void  ?    [^Barr^y  J. — The  plea  refers 

to  the  60th  section,  as  requiring  an  absolute  majority.     You 

say  by  your  demurrer  that  the  61st  does  not.     Should  you 

not  have  said  that  neither  the  61st,  which  you  allege  to  be 

applicable,  nor  the  60th,  which  they  allege  to  be  applicable, 

requires  an  absolute  majority  ?]    The  question  is  simply.  Was 

it  neoessaiy  that  this  Act  No.  128  should  have  been  passed  by 

an  absolute  majority  ?     I  say  not ;  because  certain  Acts,  of 

vhich  I  allege  this  to  be  one,  may  be  passed  without  an 

absolute  majority.     He  has  taken  the  60th  without  referring 

to  the  61st.     If  the  latter  had  been  an  exception  from  the 

fonner,  it  would  have  been  necessary  to  shew — ^first,  that  it 

vas  within  the  general  scope  of  the  former,  and  then  specially 

excepted ;  but  the  latter  is  a  separate  section,  and  it  is  enough 

for  us  to  refer  to  the  latter  only.     On  the  second  question 

nised  by  the  demurrer,  that  the  Act  is  law  until  disallowed, 

Ke  a  case  in  the  Supreme  Court  of  the  United  States, 

Manbery  v.  Madison  («;),  and  the  case  oi^The  Buffalo  Railway 

v,The  City  of  Buffalo  (x), 

The  Defendant  in  person. — The  plea  refers  the  Act  to 
the  60th  section,  and  says  it  is  void  under  that.  The 
demurrer,  without  meeting  the  plea,  says  the  Act  is  within 
the  6l8t  section,  and  is  good  law  under  that.  I  stand  on 
the  wide  difference  between  these  two  sections,  and  between 
what  is  an  alteration  of  the  constitution  of  the  Houses  of 
legislature  and  what  is  an  alteration  in  the  qualification  of 
^h^  members.  The  1st  section  of  the  Constitution  Act  says, 
there  shall  be  in  Victoria,  "  instead  of  the  Legislative  Council 
"  now  subsisting  one  Legislative  Council  and  one  Legislative 
"  Assembly  to  be  severally  constituted  in  the  manner  herein- 

(«)  Kent's  Com.,  449,  500.  (x)  5  New  York  Rep. 


Chapman. 
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1861.         "  after  provided."     Then  clauses  from  2  to  9,  both  inclnded, 
^'^^        shew  how  the  Council  is  to  be  constituted ;   and  succeeding 
V.  clauses  shew  the  constitution  of  the  Assembly.     The  Tital 

principle  of  those  constituting  clauses  is,  that  it  shall  be  <iie 
right  of  the  people  to  send  whomsoever  they  choose  as  repre- 
sentatiyes  of  themselves  to  the  Council  and  Assembly,  if  sach 
representatives  have  certain  attributes  and  qualifications  which 
are  required.  As  to  the  Council,  it  is  requisite  that  the 
representative  be  of  age,  be  a  natural-bom  citizen,  and  be 
possessed  of  certain  property.  Of  those  three  requisites,  age 
and  citizenship  constitute  the  person  on  which  the  other 
requisite  of  property  is  engrafted  as  a  qualification.  Thra 
the  Council  must  be  constituted  of  certain  materials ;  those 
materials  must  have  certain  qualities ;  «and  when  the  Hoase  is 
duly  constructed  of  such  materials,  it  is  entrusted  with  certain 
functions,  duties,  and  powers.  You  can  no  more  g^ve  the 
House  those  powers  without  that  constitution  than  you  can 
give  to  any  other  thing  peculiar  powers  which  are  appanages 
of  a  peculiar  constitution.  The  word  ^*  constitution  "  here 
means  the  particular  texture  of  parts  and  the  natnnl 
qualities  of  the  materials  which  are  required  in  the  thing 
to  be  constituted.  By  altering  such  qualities  in  the  materialB, 
and  such  texture  of  the  fabric,  you  alter  the  constitution  of  the 
fabric.  My  plea  is,  that  this  Act  has  altered  the  constitation 
of  the  Assembly.  This  alteration  is  a  disability  both  in  the 
representatives  and  in  the  electors,  and  a  disability  not  found 
in  the  Constitution,  and  not  authorized  by  it,  unless  imposed 
by  the  Legislature  in  a  certain  prescribed  way.  Section  10 
says,  that  the  Assembly  shall  consist  of  members  to  be  elected 
as  thereinafter  provided.  Section  11  says,  no  person  shall  be 
capable  of  being  elected  who  shall  not  be  of  full  age,  not 
a  natural-bom  subject,  and  who  shall  not  have  a  certain 
property  qualification.  It  then  provides  that  no  person  shall 
be  capable  of  being  elected  who  is  a  judge,  a  minister  of 
religion,  an  attainted  traitor,  a  person  convicted  of  felony  or 
infamous  crime.  Section  25  adds,  that  contractors  shall  be 
prevented  from  entering  into  the  constitution  of  the  Assembly. 
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The  requisites  here  are  again  full  age,  citizenship,  and  property.         1861. 
Of  these  three  requisites,  the  two  first  are  not  qualifications  so 
mnch  as  descriptions  of  the. person  who  is  to  possess  a  certain 
qoslification  by  property ;   and  the  provisoes  as  to  judges, 
ministers,  traitors,  felons,  yifamous  persons,  and  contractors, 
are  disqualifications  in  the  nature  of  exceptions  from  the  class 
qnalified  by  the  possession  of  the  requisite  property.    The 
citizen  of  full  age,  who  possesses  the  requisite  amount  of 
property,  is  qualified  to  be  woven  into  the  constitution ;  but 
then,  though  qualified  as  to  property,  he  is  disqualified  if  a 
judge,  because  it  is  wisely  decided  that  the  judge  shall  be 
elevated  above  the  fevers  of  the  political  atmosphere ;    if  a 
minister,  because  it  is  wisely  thought  that  the  minister  of 
religion  shall  be  removed  out  of  the  strife  of  political  warfare. 
[Barryy  J. — Ton  remember,  Sir,  that  there  are  bishops  in  the 
House  of  Peers.]     Certainly,'  your  Honor,  but  they  are  not 
dected  there.     They  hold  their  seats  in  some  sort  of  way  as 
if  attached  to  the  hereditary  property  of  their  sees.     They  do 
not  enter  into  the  turmoil  of  contested  elections.     For  wise 
Rasons,  also,  the  contractor  is  excluded ;  and  of  course  also 
the  traitor,  felon,  and  infamous  person.     These  are  disquali- 
iieationa.     Whenever  '^  qualification"  is  afterwards  referred  to 
in  the  same  Act,  the  property  qualification  only  is  meant. 
This  is  seen  in  several  places.    It  is  required  that  the  member 
Bhall  make  oath  as  to  the  amount  of  the  property  '<  out  of 
vfaich  his  qualification  arises;"  and  he  must  make  oath  that 
BQch  property  has  not  been  acquired  ''for  the  purpose  of 
qoalifying  me,"  &c.    In  the  Registration  Act,  also,  Schedules 
C,  D,  E,  and  F  use  the  word  ''  qualification  "  in  the  same 
Hmited  sense.     Therefore,  it  seems  that,  before  a  person  can 
be  qualified,  he  must  be  a  man  of  full  age  and  a  citizen ;  and 
then  it  is  on  that  sort  of  person  that  you  engraft  the  quali- 
fication by  property.     The  Legislature  has  itself  adopted  this 
view  of  the  case,  and  of  its  powers,  in  the  several  instances 
in  which  it  has  amended  the  Constitution  Act.     Seven  such 
amendments  have  been  made.     Firstly,  by  20  Vic,  No.  21, 
defining  the  piivil^es  of  the  Houses ;  secondly,  by  21  Vic^ 
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1861.  No.  12,  abolishing   the  property  qualification.      This  l«st 

Act  did  not,  in  fact,  abolish  any  qualification — it  simply  said 
that  persons  not  before  qualified  should  thenceforward  be 
qualified.  If  it  had  destroyed  an  existing  qualification,  it 
must  have  been  passed  by  an  aj^solute  majority,  and  hare 
gone  to  the  Queen.  Thirdly,  the  21  Fife,  No.  83,  making 
maidiood  suffrage.  This  Act  altered  no  existing  qualification 
•—destroyed  no  existing  right ;  it  made  a  new  qualification, 
created  new  rights — added  to  the  rights  of  the  people. 
Fourthly  and  fifthly,  22  Vic,  No.  64,  for  the  alteration  of 
districts ;  and  22  Ftc,  No.  81,  for  registration  of  yoters. 
These  did  not  affect  the  constitution  of  the  Houses.  Sixthly, 
22  Vic,  No.  89.  This  Act  altered  the  constitution  of  both 
Houses.  It  was,  accordingly,  passed  by  an  absolute  majority, 
and  was  reseryed  for  the  signification  of  Her  Majesty*s 
pleasure.  This  Act  is  the  original  Act  of  which  the  Act 
No.  128— on  which  the  present  action  against  me  is  grounded 
— ^was  an  amendment.  The  two  are  identical  in  nature.  If 
the  first  needed  to  be  passed  by  an  absolute  majority,  and  to 
be  reserved,  so  must  the  second,  which  is  only  an  amendment 
of  it  The  Act  No.  128  does  not  strike  at  age  or  at  citizen- 
ship, but  at  that  which  arose  out  of  the  property  qualification. 
It  makes  a  new  disqualification.  It  limits  the  power  of  the 
people.  It  inflicts  pains  and  penalties  inconsistent  with  the 
Constitution.  The  judges  of  this  Court  are  placed  in  their 
supreme  position,  above  the  possibility  of  being  tampered  with 
by  travelling  politicians,  as  a  shield  against  such  a  violence  to 
the  Constitution  As  to  this  Act  being  law  till  it  is  disallowed, 
I  contend  that,  as  it  was  not  passed  in  accordance  with  the 
Constitution,  it  has  never  been  duly  passed  at  all,  is  void,  and 
never  could  be  assented  to  by  the  Governor. 

Hartley,  in  reply. 

Stawell,  C.  J. — ^The  declaration  in  this  case  is  to  recover  a 
penalty,  under  the  Act  of  Victoria  No.  128.  The  question 
raised  by  the  present  demurrer,  in  effect,  is,  whether  that  Act, 
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No.  128,  is  now  the  law  of  the  Colony  or  not     It  appears         1861. 
to  me  that  sections  60  and  61  of  the  Constitution  Act  are 
each  of  them  intended  as  limitations,  or  rather  qualifications,  of 
preceding  legislation  in  the  same  Act ;  that  section  60  operates 
as  a  limitation  of  section  1,  and  section  61  as  an  exoneration,  so 
to  speak,  firom  the  terms  of  section  60.     Section  1  is  conceived 
in  terms  as  large  and  general  as  could  be  used,  and  that  enacts 
that  new  Legislative  Houses  shall  be  constituted,  and  that 
when  those  are  constituted,   "  Her  Majesty  shall  have  power 
*'  by  and  with  the  advice  and  consent  of  the  said  Coimcil  and 
"  Assembly  to  make  laws  in  and  for  Victoria  in  all  cases 
"  whatsoever."     That  general  enactment  gave  every  possible 
power  of  legislation,  including  a  power  to  alter  the  Constitu- 
tion Act  generaUy ;  and  under  ordinary  circumstances  it  would 
lave  been  both  unusual  and  unnecessaiy  to  have  superadded 
special  and  specific  powers  for  altering  particular  provisions  of 
the  Act.     But  as  the  Constitution  Act  itself  may  be  regarded 
as  a  compact  between  the  people  of  this  countiy  and  the  Home 
Government,  it  may  have  been  deemed  fit  to  impose  some 
limitation  on  the  general  power  given  in  Section  1.     This 
object  is  attained,  not  by  a  simple  limitation,  but  by  the  60th 
section,  enacting  again,  generally,  "  The  L^islature  of  Victoria 
^  shall  have  full  power  and  authority  from  time   to   time 
**  by  this  or  any  Act  or  Acts  to   repeal  alter   or   vary  all 
"or  any  of  the  provisions  of  this  Act   and  to   substitute 
**  others  in  lien  thereof"  ;    and  then  adding  a  proviso,   or 
restriction,  to  the  effect  that  it  shall  not  be  lawful  to  present 
to  the  Governor  for  Her  Majesty's  assent  any  Bill  by  which 
an  alteration  shall  be  made  "  in  the  constitution"  of  either 
House,  or  in  the  schedule  to  the  Act,  unless  the  Bill  shall 
have  been   passed  by  absolute  majorities  ;    and    a  further 
proviso  that  such  a  Bill  so  passed  shall  be  reserved  for  the 
Queen's  assent     Then  the  61st  section  seems  to  me  to  be 
an  exemption,  or  excepting,  from  the   limitations  imposed 
by  the  previous  section,  of  bills  of  a  certain  class  enumerated 
in  the  latter  section.      In  effect  the    61st  section  declares 
that  though  by  the  latter  part  of  section  60  it  was  enacted 
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1861.  in  restriction  as  we  there  read,  yet  that  there  shall  be  a 
general  power  by  the  Legislature  of  the  Colony  free  from  and 
above  that  limitation  or  restriction,  to  alter  the  qnalifications 
of  electors  and  members  of  the  L^islatore,  establish  new 
provinces  and  districts,  or  vaiy  or  alter  existing  ones,  appoint^ 
alter,  or  increase  the  number  of  members  to  be  returned  by 
provinceff  or  districts,  increase  the  whole  number  of  the 
members  of  the  Houses,  and  regulate  the  appointment  of 
returning  officers,  the  issue  and  return  of  writs,  and  the  time^ 
place,  and  manner  of  elections.  Now  the  Demurrer  raises  two 
questions.  The  first  of  these  questions  admits,  as  it  appean 
to  me  it  may  do,  that  the  Act,  No.  128,  does  come  within  the 
meaning  of  section  60 ;  and  then  raises  the  question  whether 
this  Act  does  not  also  come  within  the  meaning  of  section  61. 
If  the  Act  frJls  within  section  61,  it  is  not  neoessaiy  to 
determine  whether  it  does  or  not  alter  the  constitution  under 
section  60.  In  fisu^,  it  appears  to  me  perfectly  clear  that 
it  does  alter  the  constitution.  I  am  at  a  loss  to  understand 
what  would  be  an  altering  of  the  constitution,  if  altering  the 
qualifications  of  members  was  not  But  it  is  contended  that 
though  this  Act  falls  within  section  60,  yet  by  virtue  of 
section  61  the  Legislature  is  empowered  generally  from  time 
to  time  by  any  Act  or  Acts,  and  without  any  restriction 
or  limitation  such  as  described  in  section  60,  to  alter  the 
qualification  of  electors  and  members.  So  that  the  fint 
question  raised  by  the  Demurrer  is  narrowed  to  this  :  What  is 
the  meaning  of  an  Act  to  alter  the  qualifications  of  memb«B 
of  the  Legislative  Assembly?  It  is  contended  that  the 
Legislature,  by  the  passing  of  other  enactments,  has  shewn 
what  it  means  by  these  words.  But  even  conceding  that  the 
Legislature  had  by  these  enactments  established  precedents, 
and  that  they  were  binding  on  us,  they  do  not  support  the 
Defendant's  view.  It  is  urged  that  in  all  instancea  where 
enactments  have  been  passed  abridging  the  rights  or  powera  ci 
electors,  they  have  been  reserved  for  Her  Majesty's  consent, 
while,  vice  versa,  all  those  enlarging  the  rights  or  powers  of 
electors,  have  not  been  reserved  by  the  (Governor   for  Her 
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MiyeBty's  pleasure.     It  appears  to  me  that  one  of  tlie  Acts         1861. 
named,  No.  89,  for  shortening  the  duration  of  the  Legislative 
Asemblj,  may  be  considered  as  an  Act  increasing  the  powers 
of  the  electors ;  yet  that  is  expressly  reserved.     So  that  the 
argument  founded  on  precedent  is  not  sustained ;  for  an  Act 
vhich  increased  the  powers  of  the  electors  was  reserved.   There 
may  be  an  apparent  inconsistency  in  the  Act  No.  91  having 
been  reserved.     It  does  seem,  if  sifted,  to  be  resolvable  into 
an  aheration  of  the  qualification  of  the  electors.      But  if  the 
Li^ialatare  were  inconsistent— -or  rather  if  the  Law  Officers  of 
the  Grown,  for  the  time  being,  were  so — I  cannot  see  why  this 
Goort,  sitting  to  decide  on  rights,  should  be  influenced  by  the 
eoone  ao  pursued.     Nor  does  it  affect  the  question  before  us 
that  Her  Majesty  assented  to  that  or  any  other  Act.     Her 
Majesty,  we  may  presume,  was  not  advised  to  dissent    Whether 
it  was  necessary  that  the  Bill  should  have  been  reserved  for 
her  assent  or  not  was  quite  immaterial  for  Her  Majesty's 
advisers  to  decide  after  it  had  been  reserved.     So  far,  there- 
fore, as  precedent  is  concerned,  the  argument  is  not  sustained 
bj  the  fibcts.     The  question  before  us  may  be  simply  stated 
thns:   What  is  the  meaning  of  altering  the  qualification  of 
the  electors  I    Such  an  alteration  must  imply  not  only  altering 
and  changing  the  qualification  affirmatively,  but  also  nega- 
tively ;  yet  if  this  Act,  instead  of  negative,  were  affirmative  in 
its  expressions,  the  present  question  would  be  at  an  end.      If, 
instead  of  the  words  "  no  person  being  an  uncertificated  bank- 
*rapt  or  insolvent  shall  be  capable  of  being  elected,"  the 
vords  had  been  "every  person  not  being  an   uncertificated 
^bankrupt  or  insolvent  shall  be  capable  of  being  elected," 
eonld  there  be  any  room  for  argument  ?     It  is  necessaiy  to 
consider  what   the  meaning  of   qualification  is.      When  a 
property  qualification  is  the  only  one  referred  to,  or  the 
piincipal  one  in  view,  the  word  qualification  generaUy  means 
the  property  qualification;  but  there   are  several  kinds  of 
qualification    here,  property  and   other.     That  a  person  is 
qualified  for  election  simply  means  that  he  is  capable  of  being 
elected ;  and  those  capable  are  not  only  those  qualified,  but 
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1861.  also  those  not  disqualifiecL  To  alter  the  qualificatioD,  there- 
fore, implies  and  includes  altering  that  which  disqaalifies  as 
much  as  that  which  qualifies.  It  would  be  merely  adheiiog 
to  words  and  forms  of  words,  if  it  were  not  so.  To  alter  tlie 
law  by  enacting  that  a  person  shall  be  ineligible  who  is  an 
uncertificated  bankrupt,  is  therefore  an  alteration  of  the  quali- 
fication which  makes  persons  eligible.  Being  a  citizen  merdj 
is  not  being  eligible  ;  he  must  also  be  qualified,  and,  further- 
more, he  must  be  not  disqualified.  This  may  or  may  not  be 
an  unwise  alteration  of  the  qualification,  but  it  is  such  an 
alteration,  and  whether  affirmative  or  negative  is  immateiiaL 
But  if  the  point  were  at  all  doubtful,  we  should  be  dispoaed 
rather  to  adopt  that  view  which  allowed  the  FarHament  of 
this  country  power  to  alter  «n  Act  originally  passed  by  that 
body,  than  to  hold  that  the  Parliament  of  tlus  Colony  had 
fettered  itself,  and  stereotyped  its  powers,  as  it  were,  in  the 
iron  words  of  so  restrictive  a  statute.  I  am  of  opinion  that 
the  first  ground  raised  by  the  Demurrer  is  sustainable — ^that 
the  Act,  No.  128,  comes  within  the  61st  section  of  the  Con- 
stitution Act ;  and  that  it  is,  th^refore  quite  unnecessary  to 
consider  either  the  peculiar  terms  of  the  60th  section  or  the 
second  ground  raised  by  the  Demurrer. 

Babrt,  J. — In  Bonham's  case  (y)  it  was  held  that  "  the 
'<  best  expositor  of  aU  Letters  Patent  and  Acts  of  Parliament 
'*  are  the  Letters  Patent  and  Acts  of  Parliament  themselTes, 
«  by  construction,  and  conferring  all  the  parts  of  them 
'^  together  ;"  and  that  "  injustum  est  nisi  tota  lege  inspecta  wui 
"  alique  ejus  particula  proposita  judicare  vel  respandirtT 
That  doctrine  has  been  adopted  by  the  Supreme  Court  of  the 
United  States  of  America  in  the  case  oi  Pennington  v.  Scott  (x); 
and  it  is,  indeed,  a  rule  of  common  sense  as  much  as  one  of 
law  to  look  at  the  whole  of  an  Act  in  interpreting  any  one  of 
its  parts.     It  is  contended  by  the  Defendant,  who  with  very 

(y)  8  Co.  Rep.,  117  a ;  Vol.  iv.,  (z)  Rep.  of  Sap.  Ct.  of  U.  &  of 

p.  37  of  ed.  1826.  America,  1804. 
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considerable  ability  handled  the  argament  on  his  own  behalf,         1861. 

that  the  case  falls  within  the  60th  section  of  the  Constitation 

Act    The  Qther  side  contend,  and  I  think  correctly,  that  it 

Mk  within  the  6l8t  section  of  the  Act.     It  is  necessary  to 

go  beyond  both  of  these  clauses.     Though  there  may  be 

considerable  difficulty  in  finding  the  whole  of  the  elements — 

and  I  do  not  pretend  to  find  all  the  elements — ^yet  I  think 

tbere  is  no  difficulty  in  distinguishing  the  most  marked  of  thoso 

of  Imperial  cognizance  from  those  which  it  was  contemplated 

that  the  Legislature  of  this  Colony  should  be  empowered  to 

deal  with.    The  first  object  would  appear  to  be  to  approach 

as  closely  as  circumstances  would  admit  to  the  principles  we 

obeerre  in  those  legislative  bodies  which  have  existed  so  many 

ages  in  England.     As  to  the  mode  in  which  each  House 

ihoold  be  constructed,  the  manner  and  times  of  its  coming 

together,  and  the  mode  in  which  its  business  should  be  carried 

on,  and  those  elements  which  ought  to  be  durable,  prorision 

is  made  for  them  by  appropriate  enactments.     In  the  Legis- 

latire  Council  a  President  or  Chairman  is  to  be  appointed, 

whose  office  appears  to  be  analogous  to  that  of  the  Lord 

Chancellor  in  the  House  of  Lords.     Provision  is  made  as  to 

how  members  of  each  body  shall  resign,  which  appears  to  be 

etjnivalent  to  the  practice  of  accepting  the  Chiltem  Hundreds 

in  the  House  of  Commons.     Provisions  are  made,  also,  as  to 

i^at  shall  constitute  a  quorum^  and  as  to  the  duration  of  the 

body.    These  are  the  fundamental,  and,  so  to  speak,  the 

ovganic  forms  of  the  constitution  of  the  House;  and  they 

appear  to  be  intended  to  be  durable.     In  these  features  it 

appears  to  have  been  intended  to  secure  a  resemblance  to  the 

aogost  body  in  Europe,  from  which  it  appears  to  have  been 

thonght  not  desirable  to  vary.     Other  clauses  go  on  to 

r^ulate  the  mode  of  sitting  and  analogous  matters.      An 

important  portion  of  the  legislation  of  the  Legislature  of 

^^ictoria  entrusted  to  it  by  the  60th  section  is  the  power  given 

to  repeal  a  portion  of  Schedule  D,  annexed  to  the  Act.     The 

exercise  of  this  power  may  be  intimately  connected  with  the 

''constitution"  of  the  Legislature  here.     This  power  is  placed 

k2 
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under  restriction.  It  wonld  appear  to  have  been  a  portion  of 
the  consideration  on  which  we  obtained  these  priyileges,  that 
such  restriction  is  so  placed.  So  far,  then,  as  it  is  yet  possible 
to  define  these  privileges — ^and  not  looking  for  all  the  elements 
— ^it  would  appear  that  the  words  of  these  sections  may  be 
expounded  by  reference  to  the-  principles  I  have  referred  to. 
The  61st  section,  though  it  stands  by  itself,  might,  according 
to  ordinary  rules  of  composition,  have  been  added  as  a  proviso 
to  the  60th  section.  Though  many  reasons  influence  the 
draftsman  to  avoid  the  use  of  provisoes,  yet  they  are  some- 
times properly  resorted  to.  It  appears  to  me  that  there  is 
somewhat  of  an  error  in  the  arrangement  of  the  ideas  of  these 
two  sections — ^indeed,  in  the  marginal  notes  there  is  an  obvious 
error  in  the  exposition  of  them — ^but  in  reality  Section  61  is 
nothing  more  nor  less  than  a  proviso  limiting  the  previous 
section  in  one  respect,  though  it  is  an  enabling  section  in 
another  respect.  Section  60  says  that  the  Legislature  of 
Victoria  shall  not  have  powers  in  certain  instances,  unless 
under  certain  circuuLstances ;  and  Section  61  says  that  it  shall 
have  powers  in  certain  other  instances  without  such  circum- 
stances. It  must  be  quite  clear  even  to  the  most  jealous 
guardian  of  British  prerogative  that  the  Act  does  not 
interfere  with  such  matters  as  some  of  the  latter  instances — 
such  as  those  in  which  the  Legislature  is  empowered  to  alter 
the  qualification  of  electors,  vary  the  electoral  provinces  and 
districts,  and  increase  the  number  of  members.  But  though 
this  be  so,  and  though  it  be  competent  for  the  Legislature  of 
Victoria  to  alter  the  qualifications  of  members  of  the  Council 
and  Assembly,  it  is  still  necessary  to  see  what  is  the  meaning 
of  the  words,  '^  qualification  of  members,''  as  used  in  the  61st 
section.  Now,  the  qualification  here  in  view,  though  it  has 
been  endeavoured  to  distribute  its  attributes,  is,  after  all, 
but  one  quality  and  thing.  To  possess  the  qualification  the 
member  must  possess  some  of  these  attributes  and  must  not 
possess  others.  The  qualification  is  afi&rmative  in  one  sense 
and  negative  in  another ;  but  unless  the  member  be  both— 
unless  he  possess  one  class  of  attributes,  and  be  free  from 
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the  other — ^he  is  not  qualified.      So  that  to  deal  with  the         1861. 

expression  '*  qualification,"  as  limited  in  its  signification  to  the 

ittribute  of  property  alone,  is  evidently  too  restricted  a  mode 

of  dealing  with  it.     Bat  it  has  also  been  contended  that  the 

word  "  alter "  must  be  read  in  a  special  sense — ^in  the  sense 

of  alteration  only  in  one  direction — ^by  enlargement.     An  Act 

was  passed  in  the  21  Vic.  (No.  12),  to  abolish  the  property 

qoalification ;  but  there  is  nothing  to  prevent  the  Legislature 

of  Victoria   from  repealing   that  Act  to-morrow  morning. 

Sach  an  alteration  would  not  be  an  alteration  by  enlargement 

bat  by  restriction ;  and  I  am  of  opinion  that  the  Legislature 

of  Victoria  has  power,  not  only  to  enlarge  abilities,  but  to 

add  to  the  disabilities  for  the  time  being  in  existence ;  to  add 

a  gtill  higher  qualification  both  to  the  electors  and  the  elected ; 

Dot  only  to  give  capacity,  but  to  deprive  of  capacity.     Indeed, 

^  qualification "  may  be  taken  in  a  much  larger  sense  than 

Hat  given  to  it  on  either  side.     The  negative  expressions  in 

the  Act  are  only  the  converse  of  the  affirmative  ones ;  and  the 

Act  may  be  read  as  if  saying  that  every  person  is  capable 

who  is  of  age,  and  who  is  native  bom,  and  who  is  possessed 

of  property,  &c. ;    and  even  the  negative  words,  excluding 

felons  and  others,  may,  by  a  turn  of  expression,  be  made 

to  continue  the   enactment  throughout  in  the   affirmative 

form.     The  power  given  to  this  Legislature  is,  to  alter  the 

qualification ;  this  power  includes  and  applies  to  what  have 

been  termed  disqualifications ;  this  power  is  given  in  the  61st 

section,  without  the  restrictions  imposed  by  the  60th  section ; 

and  I  am  of  opinion  that  this  was  sufficient  for  the  purposes 

of  this  case. 

I  would  pause  here,  but  for  the  necessity  of  referring  to 
that  portion  of  the  demurrer  which  denies  that  it  is  competent 
for  any  Court  in  this  Colony  to  question  the  legality  of  this 
Act,  after  the  same  has  been  passed  by  the  Legislative  Council 
and  Assembly,  and  has  received  the  assent  of  the  Governor  in 
the  name  and  on  behalf  of  the  Queen,  even  though  the  Act 
were  not  within  the  61st  section.    Though  these  words  of 
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the  demarrer  are  limited  to  this  particular  Act,  it  has  heen 
contended  generally  that  this  Court  has  not  the  power  to 
review  an  Act  of  the  Legislature  of  such  a  character  so  passed. 
It  is  not  necessary  to  gire  a  decision  on  this ;  and  I  certainly 
reserve  to  myself  the  power  to  do  so  whenever  the  occasion 
may  arise. 


Williams,  J. — The  point  under  consideration  comes  within 
a  very  small  compass.  The  question  is,  whether  the  case  is 
to  be  decided  on  the  60th  or  61st  section  of  the  Constitution 
Act ;  and  if  under  both,  or  under  the  latter  only,  whether  it 
really  comes  within  the  terms  of  the  latter  section.  The  plea 
is  framed  under  the  view  that  the  case  comes  only  under  the 
60th  section.  The  demurrer  says  that  the  60th  section  is  not 
applicable,  and  that  the  61st  is ;  or,  at  all  events,  that  the 
latter  is  applicable,  and  governs  the  case.  I  was  at  first 
struck  by  the  argument  of  the  Defendant,  that  the  61st  section 
contemplates  simply  the  property  qualification ;  but  on  looking 
at  Section  60,  whether  we  regard  Section  61  along  with  it  or 
as  a  proviso  to  it,  and  looking  to  the  power  given  to  repeal, 
alter,  and  vary  all  or  any  of  the  other  provisions  of  the  Act, 
it  appears  to  me  that  the  view  which  the  Defendant  suggested 
is  not  the  true  one,  and  that  everything  relating  to  the 
qualification  of  person  or  of  property  comes  under  Section  61. 
I  also  think  that  there  is  no  distinction  made  between  quali- 
fication and  disqualification,  such  /w  is  contended  for.  On 
these  short  grounds,  I  am  of  opinion  that  the  plea  is  bad,  and 
the  demurrer  good. 


Judgment  for  the  PUiMf. 
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HOOKWAY  AND  Others,  Appbllants,  v.  MUIRHEAD         ^^^ 

AND  Others,  Respokdbnts.  ^ — ^-^ 

December  6. 


Sp 


Special  Case,  reserved  under  the  Qold  Fields'  Act,  sec  70,  Under  the 

bj  Charles  Bruce  Skinner,  Esq.,  Judge  of  the  Conrt  of  Mines  o^nldiV  May 

for  the  mining  district  of  Sandhurst,  for  the  opinion  of  the  ^^^»  headed 
Q  m     1  -»  r  "General 

oopreme  Court.  Regulationa 

respecting 
leases  and 
The  case  before  the  Judge  of  the  Court  of  Mines,  was  an  applications 

appeal  firom  a  decision  of  Mr.  Warden  Wilmot,  on  facts  as  ^^^^^^^ 

follows  : —  Crown  Lands/' 

the  act  of  the 
Warden 
In  Mareh  last,  some  persons,  not  parties  to  these  proceedings,  terminates  the 
had  applied  under  the  Order  in  Council  of  August  BO,  1859,  the  application 
for  a  lease  of  auriferous  land  at  Huntly.     The  surveyor  had,  the  acTof  th^ 

wider  an  Order  in  Council  of  May  1860,  surveyed  the  land,   Surveyor 

,,...,  -  ,  ,,,  .       merelyinforms 

markea  it  out  with  posts,  and  posted  on  the  land  a  notice  the  public 

in  the  form  required  by  schedule   D   of  this  later  order,  f^^^^jj****^ 

Pending  the  application  for  the  lease — namely,  on  the  4th  open  to 

of  June  last — MuirhecuTs  party  entered  on  the  land  by  virtue  ^^^g^i^' 

of  their  miner's  riirhts,  marked  out  on  a  portion  of  this  land  a  that  under  the 

1  .       *  ,^^      ,n .,,    ,     ^  ,      *  X  Gtold-fieldsAct 

chum  of  100  X  100  yards,  and  worked  it  till  the  7  th  of  June,   an  Order  in 

when  they  were  warned  off  by  the  warden,  on  the  ground  that  ^^^*^ 

their  daim  was  on  land  '^  protected  and  exempted  by  the  general 

leasing  regulations  from  occupation  by  any  person  during  the  f^^  mhiinff 

pendency  for  the  application  of  the  lease."     MuirheacPs  party  operations"  of 

ceased   working  their  claim,   in  deference  to  the   warden's  which  may  be 

interference,  but  made  formal  entries  on  it,  and  marked  it  out  *PP^®J.*?^' 

'  and  which  the 

with  ^egij  which  were  preserved  in  their  places  until  the  Surveyor  may 
Surveyor's  official  pegs  were  officiaUy  moved.  On  the  22nd  J^®^,"otice 
of  July,  Hoohway's  party  first  marked  out  a  claim,  identical  to,  pending 

with  Muirhead^Sf  on  the  same  land,  and  pulled  up  the  pegs  of  f^p  a  lease  of 

such  lands,  is 
not  such  an 

*  exanpUon  from  mining  operations  *'  of  the  lands,  as  is  required  hy  the  Act. 
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Mutrhead's  claim.  Before,  or  on  that  day,  the  pending  appli- 
cation for  a  lease  of  the  whole  land  was  decided  by  the 
warden,  and  the  application  for  a  lease  was  refused.  On  that 
d^y  (22nd  July),  the  warden  gave  directions  to  the  Surveyor 
to  remove  his  official  pegs  or  posts,  and  publish  the  notice  m 
such  case  proper,  that  the  "  protection  or  exemption"  of  the 
land  applied  for  on  lease  was  vdthdrawn,  and  the  land  open 
for  occupation  under  miners'  rights.  The  notice  was  duly 
published  in  the  local  papers  at  dawn  of  day  on  the  23rd 
July,  but,  owing  to  the  illness  of  the  surveyor,  the  official 
pegs  or  posts  were  not  removed  by  him  until  noon  of 
the  24th  July.  From  the  moment  at  which  Hookway'8  party 
first  marked  out  their  claim  on  the  22nd,  they  watched  the 
ground.  One  of  their  party  was  in  Sandhurst  at  the  newspaper 
office,  with  a  cab  in  waiting,  and  the  instant  the  first  newspaper 
was  published  with  the  notice  removing  the  exemption,  he 
bought  it,  carried  it  swiftly  to  the  men  who  had  watched  the 
claim  through  the  night,  and  they,  together,  immediately 
marked  out  the  claim  afresh  for  Uookwaifs  party.  Muirheadi 
party  awaited  the  arrival  of  the  surveyor,  saw  him  withdraw 
his  official  posts,  and  immediately  put  down  again  the  pegs  of 
the  claim  which  they  had  originally,  and  continuously  after, 
marked  out 


On  this  state  of  facts,  the  warden  decided  that  Muirhtads 
party  were  entitled.  From  this  decision  Hooktvay*8  party 
appealed  to  the  judge  of  the  Court  of  Mines,  and  the  latt^ 
upheld  the  warden's  decision,  but  stated  the  present  case. 

The  decision  of  the  judge,  and  his  reasons,  were  stated  by 
him  as  follows  : — "  I  directed  the  assessors  (subject  to  this 
'^  special  case)  that  the  warden's  decision  ought  to  be  affirmed, 
'*  being  of  opinion  that  the  intent  of  the  Orders  in  Councfl 
"  above  mentioned  was,  that  the  land  should  be  exempted  and 
"  protected  from  the  time  when  the  posts  were  fixed  in  tiie 
"  ground  by  the  mining  surveyor  (acting  under  the  warden's 
'^  orders),  until  they  were  removed  by  him  under  the  like 


^ 


^ 


CASES  AT  LAW. 


109 


•orders.  That  otherwise  the  Orders  in  Council  would  be 
"  futile  and  useless,  as  the  whole  of  the  ground  applied  for 
*^  would  be  taken  up  and  worked  out  by  third  parties  during 
^'  the  pendency  of  the  application.  That,  however,  the  [un]  fixing 
*'  of  the  posts  and  notice  on  the  ground  by  the  Government 
"  snnreyor  under  the  warden's  orders,  was  the  first  formal  act 
^  of  withdrawal  of  protection,  and  surrender  of  the  ground  to 
"  the  public  use,  the  advertisement  in  the  papers  not  being  in 
"  itself  the  act  of  withdrawal  of  protection,  and  notice  thereof 
^  published.  And  that,  if  my  ruling  was  incorrect  on  the  first 
^  point  (as  to  the  Orders  in  Coimcil  being  an  exemption),  the 
"  respondents  would  still  be  entitled  as  having  first  marked  out 
*'  in  June,  and  since  then,  from  time  to  time,  continued  their 
*'  fonnal  acts  of  possession.'  A  decree  was  therefore  entered 
*'for  the  respondents,  without  costs,  subject  to  the  decision 
"  of  your  Honours  on  this  special  case ;  the  decree  being 
"entered  for  the  appellants  if  your  Honours  are  of  opinion 
"  that  my  ruling  on  the  above  points  is  incorrect*' 
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By  the  Gold-fields  Act,  Section  2,  power  is  given  to  the 
**  Governor  in  Council"  to  cause  documents  to  be  issued,  to  be 
called  the  miner's  right,  to  any  person  applying  for  the  same, 
upon  payment  of  one  pound.  By  Section  3,  it  is  enacted  that 
eveiy  miner's  right  shall,  subject  to  bye-laws,  entitle  the  holder 
of  it,  during  its  continuance,  '*  to  occupy  for  mining  purposes 
"  and  for  residence  so  much  of  the  Crown  lands  as  may  be 
"  prescribed  by  such  bye-laws  ;"  and  during  its  continuance, 
the  holder  is  to  be  deemed  in  law  to  be  '^  possessed  of  the  land 
"  which  he  shall  occupy  by  virtue  of  it,"  and  the  property  in 
such  land  shall  be  deemed  a  chattel  interest ;  and  all  gold  in 
"^  any  land  occupied  as  a  claim  shall,"  except  against  the  Queen, 
"  be  the  absolute  property  of  such  holder."  By  Section  1, 
^  daim"  is  defined  to  mean  *'  the  portion  of  land  which  any 
"  person,  in  accordance  with  the  bye-laws  to  be  made  as 
^  hereinafter  mentioned,  shall  have  been  taken  possession  of 
"  and  be  ^ititled  to  occupy  for  the  purpose  of  seeking  gold 
^therein,  but  shall  not  include  any  land  comprised  in  any 
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"  lease  granted  under  this  act'*  By  Section  4,  it  is  enacted, 
''  nothing  hereinbefore  contained  shall  authorise  any  snch 
**  person  [the  holder  of  a  miner's  right]  to  occupy,  as.  aforesaid, 
"  any  Crown  land  which  shall  have  been  exempted  by  the 
"  Governor  in  Council  from  the  operations  of  mining,"  &c^ 
"  but,  nevertheless,  it  shall  be  lawful  .for  the  Governor  in 
''  Council  to  authorise  the  holders  of  miner's  rights  to  occupy 
"  under  such  miner's  rights,"  &c.,  "  any  Crown  lands  which 
**  may  have  been  so  exempted,"  &c.,  "  subject  to  such  con- 
*'  ditions  and  restrictions  as  the  Governor  in  Council  shall 
"  impose."  By  Section  11,  it  is  made  lawful  for  the  Governor 
"  to  demise  to  any  person,  for  any  term  not  exceeding  tm 
"  years  from  the  making  of  such  lease,  any  auriferous  Crown 
"  land  for  mining  purposes,"  &c. ;'"  provided  always  that  no 
"  such  lease  shall  be  granted  imtil  the  expiration  of  one  month 
"  after  notice  of  the  intention  to  grant  the  same  shall  have 
"  been  published  by  the  said  Board  of  Land  and  Works  in  the 
"  Government  Gazette."  By  Section  12,  it  is  made  lawful  for 
the  Grovemor  in  Council,  "  from  time  to  time,  to  make  such 
"  regulations,  not  being  contrary  to  the  provisions  of  this  act, 
"  as  shall  appear  to  be  necessary  for  prescribing  the  form  of 
'^  documents  and  leases  to  be  issued  under  this  act,  the  mode^, 
*'  times,  dates,  and  places  of  the  issue  thereof,  the  conditions 
'*  on  which  such  leases  shall  be  issued,  and  such  r^;ulations, 
"  from  time  to  time,  to  alter,  vary,  or  amend." 


On  the  30th  August,  1859,  the  Governor  in  Council  made 
an  order,  which  is  gazetted  as  '*  Order  in  Council  (made  under 
"21  Vtc.y  cap.  32,  sec.  12),  for  regulating  mining  leases  and 
*'  auriferous  Crown  lands  in  the  mining  district  of  Sandhurst** 
In  this  order  provision  is  made  respecting  "  official  survey^*  of 
imy  land  for  a  lease  of  which  application  is  made,  and  the 
mining  surveyor  is  directed  to  survey  and  mark  the  metes  and 
bounds  of  such  land  by  posts,  and  affix  on  some  conspicuous 
place  a  notice  in  the  form  prescribed  by  schedule  D.  The 
notice  thus  affixed  by  the  surveyor  requires  all  persons  who 
object  to  the  granting  of  a  lease  to  make  their  objections,  and 


J 


then  goes  on  thus  :_"  And  r  f.,^^. 

-  l«d  i.  bv  t?,«  H-     f^  ^^'  ""*•="  *''«*  th^  said 

""«t  aoy   pen«.„T  v"^  '^"'^"^  ^iateoevar,  and      """r*' 

^  ««>rdi„g  rt  !    ^"'^  '"  '*'"*  P-I'-.  -iU  be  dealt  with 

cry  or  jcAses,  tie  fljrfeiture  thereof  ^n^  +t 
"•™  *''«  operations  of  mining." 

^«."tirL  ?  *''''• "  """•^'''-^  --'^^  *!•« 

^  ^^27  df-^  *h^-a  of  the  land,  nau.t  be  taken  to 
_       .   '"'*«' ti«f^"rth  section  of  this  act 

mt  18.9  w«  professedly  made  under  the  12th 
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section,  and  in  substance  only  exercised  the  powers  given  bj 
that  section;  that  the  Order  of  May  1860  only  concerned 
the  removal  of  exemptions  assumed  to  have  been  duly  and 
lawfully  made  under  the  prior  Order ;  and  that  neither  Order, 
nor  both  together,  nor  any  other  one  that  might  have  been 
made,  could  legally  exempt  lands  to  be  selected  and  defined 
by  the  mining  surveyor — that  would  have  been  a  delegation 
of  the  power  of  the  Governor  in  Council  to  the  mining 
«urveyor;  and  that  no  Order  otherwise  duly  made  codd 
exempt  lands  not  defined  by  metes  and  bounds  in  the  Order 
itself. 


Stmoellf  C.  J. — I  have  much  greater  doubt  about  the 
authority  than  about  the  intention  of  these  Orders.  Hie 
argument  in  favour  of  exemption  in  this  case  makes  the 
Orders  amount  to  a  general  "  exemption  from  mining 
operations"  of  all  lands  which  may  be  applied  for,  and  which 
the  surveyor  may  survey  and  affix  his  notice  to,  pending 
the  application.  But  the  Act  evidently  intends  to  invite 
objections  to  leases  of  the  particular  land  applied  for.  The 
regulations  in  the  Order  of  August  1859,  except  out  of 
the  "  lands  which  may  be  leased,"  all  lands  held  under 
any  miner's  right  other  than  the  applicant's;  but  if  no 
land  held  under  a  miner's  right  can  be  taken  possession 
of  under  a  lease,  there  is  no  necessity  apparenUy  to 
exempt  such  land  from  the  operation  of  leases.  The 
policy  of  the  Act  and  of  the  Orders  seems  to  have  been 
to  allow  companies  or  associated  miners  to  work  land 
which  the  individual  miner  found  was  no  longer  profitable 
to  him. 

Barry,  J. — Occupation  under  the  miner's  right  seems  to  be 
made  a  paramount  interest  to  every  other,  except  against  the 
Queen. 

Stawell,  C.  J. — That  seems  to  be  the  basis  on  which  the 
whole  legislation  goes. 
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Their  Honors  deliberated. 

Stawell,  C.  J. — As  the  case  is  not  so  put,  it  is  unnecessary 
to  express  any  opinion  as  to  whether  the  4th  section  does 
or  does  not  authorize  the  proclaiming  of  exemptions  of  certain 
Luids  by  a  general  reference  to  such  lands  instead  of  by 
apArticolar  description.  The  present  regulations  are  under 
the  12th  section,  and  do  not  profess  to  have  been  framed 
onder  the  4th  section;  and  they  have  been  amended  at 
different  times,  and  seem  to  have  passed  through  seyeral 
hinds  before  the  omission  was  discovered.  The  application 
for  this  land  was  made  on  the  22nd  March,  and  the  land  was 
then  marked  out  by  the  surveyor.  The  Respondents  marked 
OQt  and  took  possession  of  a  claim  on  the  4th  of  June,  and 
only  left  it  in  obedience  to  the  Order  of  the  Warden,  and  in 
deference  to  his  opinion,  that  this  notice,  under  Schedule  D 
of  the  first  Orders  in  Council,  exempted  the  land  from 
occupation  under  a  miner's  right,  pending  the  application  for 
t  lease ;  but  they  kept  up  their  right  by  formally  entering 
on  the  land  from  time  to  time,  and  by  marking  and  keeping 
their  claim  marked.  The  extraction  of  these  official  posts, 
does  not  seem  to  have  been  necessary  in  order  to  terminate 
the  pendency  of  the  application.  The  act  of  the  Warden  sufficed 
—the  Respondents  were  then  in  possession  and  entitled  to 
the  land ;  the  publication  of  the  notice  merely  informed  the 
public  generally  that  the  land  was  open  to  occupation. 
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Barbt,  J. — I  am  of  the  same  opinion.  For  some  time  I 
was  under  the  idea  that  these  regulations  were  under  Clause  4, 
and  might  have  exempted  the  land ;  but  the  regulations  are 
under  Clause  12  of  the  Act,  and  correctly  so.  The  power  to 
make  these  exemptions  is  not  conferred  by  the  clauses  under 
which  these  regulations  are  made.  They  do  not  profess  to 
be  made  under,  or  to  act  under,  the  4th  clause.  If  the 
Governor  in  Council  had  power  to  act  thus  under  the  4th 
clause,  the  Orders  should  have  declared  that  he  so  acted. 
In  every  exercise  of  a  power,  it  is  necessary  to  follow  out  the 
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objects  of  the  donor  of  the  power  in  the  way  indicated  by  him ; 

and  here  the  Legislature  has  spoken  through  the  12th  sectioo, 

in  reference  onlj  to  the  objects  contemplated  bj  that  sectioiL 

The  Grovemor  in  Council,  professing  then  to  be  acting  under 

that  section,  cannot  now  be  said  to  be  acting  under  another 

section.     Moreover,  the  direction  to  more  the  posts  is  quite 

sufficient,  and  from  the  time  it  was  given  the  land  was  open. 

The  question  asked  in  the  special  case  must  be  answeied  in 

the  affirmative,   though  we  do  not  agree  with  the  reasons 
given. 


Williams,  J.,  concurred. 


Judgment  for  the  Bespondents, 


END  OF  HILABT  TERM. 
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HUNT    V.   FORD  (a). 


[In  Chambers]  (b). 


1862. 
March  27. 


XHE  Defendant's   Attorney  had  taken  out  a    summons  In  a  country 
calling  apon  the  Plaintiflf,  his  Attorney  or  Agent,  to  show  ^^eLhteen 
cause  why  the  notice  of  trial  should  not  be  set  aside,  on  the  days  before 
gronnd  that  it  had   been  served   after  three  o'clock  in  the  business  is 
afternoon,  and  therefore  operated  only  from  the  next  day  (c),  "^fficie^^*- 
which  was  but  seyenteen  days  before  the  Circuit  Court.     The 
notice  did  not  follow  the  usual  English  form  of  "  Take  notice 
of  trial  in  this  cause  for  the  next  Assizes  [here  "  Circuit 
Court"],  to  be  holden at"  [Ballarat] ;  but  went  on  to*specify 
the  day  on  which  the  Circuit  Court  would  be  held.     The  day 
80  specified  was  the  first  day  of  Criminal  Business. 


Wood  shewed  cause  and  contended  that  as  the  notice  was 
eighteen  days  before  the  day  fixed  for  the  civil  business,  it 
WIS  sufficient,  and  he  cited  Monatt  v.  Govett  (d),  in  which 
SUxwdly  C.  J.,  so  held  after  consultihg  the  other  Judges. 


Fellows  contra,  urged  that  the  case  cited  was  distinguishable. 
Ihere  the  notice  expressly  named  the  first  day  of  Civil 
bosiness  as  the  day  of  trial,  and  the  notice  was  served  eighteen 


(a)  On  the  relation  of  T.  H. 
(h)  Befivre  Chapman,  J. 


(c)  19  Vie,,  No.  19,  sec.  830. 
{d)  At  Chambers  in  1861. 
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days  before  that  day.  Here  the  notice  expressly  named  the 
first  day  of  criminal  business,  and  was  served  only  seyenteen 
days  before  that  day. 


His  Homor. — ^The  Defendant  has,  in  fact,  had  eighteen 
days  noticf  before  the  cause  can  be  tried.  It  is  not  necessary 
to  mention  any  time  beside  ''  the  next  Circuit  Court,"  and 
mentioning  the  day  here  cannot  have  misled. 


i 


CASES 

ARGUED  AND  DETERMINED 

IN  THX 

Sit^reme  Court  of  Vidovia, 

AT   LA.TV, 

nr 

EASTER  TERM,  25  VICTORIA. 


The  Jadges  who  sat  in  Banc  in  tbis  term  were — 

StAWELL,    C.  J.  MoLEBWORTfJ,    J. 

Williams,  J. 


huTHE  MUNICIPAL  COUNCILof  SM  YTHESDALE,         iseg. 
Ex  PAKTB  LYNCH  AND  OTHERS,  mZ^^. 

Ik  rule  nm  for 
N  Hilary  Term  last  (Dec.  4),  the  Court  giantod  a  Eule  a  writ  of  7 uc* 

■in  for  an  information  calling  on  Lawmn  and  other$  to  shew  ^^^^^^  Jj|^^,  ^^^ 

bj  what  authority  they  usurped  the  oflftces  of  Gouucillors  of  g™u"tk  on 
it    -&r     •  •     1-         r  «        1      "I  1  I  -  1      ■         which  it  was 

we  Mamcipality  of  Smythesdale.     At  a  prenoua  election,  obtained, 

Lpick  and  others   had    been  elected.      Subsequeiitlj   they  ^Jj^^^;^*"*^ 

resigned;    and   at  a  second  election  stood   for  re-election.   Municipal 

Lynch  and  his  companions  were  at  the  head  of  the  poll,  and 

Lawson  with  his  companions  at  the  foot  of  the  pnIL     The 

fieftorning  Officer  held,  that  under  the  MtinLcIpal  Institutions 

Act  (e),  sec  21,  only  "some  other  person"  can  be  elected  to 


Tn^ti  tut  ions 
Act,  'At  a 

clixt'mu  of  two 
or  more 
cfjiinciUors  to 
HU  as  man;? 
vaimncies,  the 
voter  mUHt 
^  by  hig  ▼oting-paper  which  vacancy  each  person  he  votes  for  is  intetidetl  Ut  61L 
Sewtkle,  that  under  the  Mtmicipal  InBtitutiona  Act,  Aec,  21,  enacting  tlmt  '*  some  other 
shaU  be  re-elected  to  ftU  each  TacancV}  the  word  otker  does  not  prevenl  the 
penon  ftom  being  re-eligible. 

(e)  18  Vk.,  No-  15. 
[     VOL.  I. — LAW.  L 
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1862.  fill  a  vacancy  by  resignation ;  and  that  the  same  person  is  not 

In  re  re-eligible.    He  therefore  rejected  the  votes  given  to  Lynch  tnd 

CouNc"^op  ^^®  companions  as  thrown  away,  and  held  that  Lawson  and 

Smtthesdalb  his  companions  were  duly  elected.     He  returned  the  latter  is 

Lynch  Aino     ^^'j  elected,  and  they  took  office. 
Othebb. 

The  Rule  nisi  had  been  granted  on  two  grounds — Rrstly : 
that  the  whole  election  was  bad  altogether,  because  the 
electors  had  not,  by  their  voting  papers,  in  any  way  shewn 
which  particular  vacancy  any  particular  candidate  was  to  filL 
Queen  v.  Bov)ley  (/).  Secondly :  That  the  election,  if  good, 
really  fell  on  the  candidates  who  resigned  and  were  re-elected 
by  the  majority  of  votes,  the  Act  not  disqualifying  them  by 
merely  requiring  that  '^  some  other  person  shall  be  elected." 

Hartley  and  Wood  appeared  in  support  of  the  Rule. 

FellowSy  contra,  took  a  preliminary  objection  that  the  Role 
nisi  did  not  set  forth  the  grounds  on  which  it  was  obtained. 

Hartley  contended  that  this  was  unnecessary  in  a  case  of 
quo  warranto. 

Williams,  J. — It  has  always  been  the  practice  here  to 
state  the  grounds.  The  Queen  v.  Young  (g),  shews  that  to 
have  been  the  practice  of  this  Court  many  years  ago.  Thai 
was  a  case  of  quo  warranto. 

Reference  was  also  made  to  Stainforth  v.  Duff  (h). 

Stawbll,  C.  J. — The  objection  is  fatal.  But  we  will  allow 
an  amendment  on  payment  of  costs  of  the  day  by  the 
relator. 


(/)  3  Q.  B.,  143. 
(y)  6  Shad.,  1. 


(A)  1  Shad.,  5. 
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On  a  Bubseqaent  day,  it  appeared  that  the  objects  of  the         1862. 

Rule  nisi  had  been  obtained  by  the  retirement  of  several  of         /»  re 

the  coancillors,  whose  election  was  complained  of.     The  Rule     a^^^^^^ 

WIS,  therefore,  by  consent,  made  absolute  without  costs.  Smythesdale 

ex  parte 

Lynch  and 

Othsbs. 


MACLAINE  V,  CLARKE  and  MACLAINK 


March  24h 


ACTION  on  a  contract  of  hiring ;   two  trials  had  been  On  a  lecond 
held,  and  on  both  a  verdict  had  been  returned  for  the  Plaintiff  ^cSion  on*a 

contract  the 

Fellows  moved  for  leave  to  enter  a  verdict  for  the  Defendants  ^een  a  second 

on  the  ground  that  no  contract  had  been  proved  at  the  trial.  *i™?  ??L*^®j 
"  ^  Plaintiff,  and 

The  evidence  went  only  to  show  that  the  Defendant  Maclaine  an  application 

had  said  to  his  brother,  the  Plaintiff,  "  I  am  willing  to  give  Jri^i*  on^e 

yoa  current  wages,  and  Pve  no  doubt  that  Mr.  Clarke  [the  ground  that 

other  Defendant]  will  do  the  same."    There  was  no  direct  had  been 

proof  that  this  offer  or  agreement  on  the  part  of  the  Defendant  P'?^®^'  ^^^ 

Maclaine  was  ever  communicated  to  the  Defendant  Clarke,  although 

Under  such  a  state  of  things,  every  service  performed  by  the  \^^l  ^^^  ^ 

Plaintiff  afterwards  under  the  eye  of  Clarke^  and  from  which  difference  in 

Clark^B  assent  to  the  contract  might  have  been  assumed  if  he  ^^^  ca^at 

had  known  what  had  passed  between  the  brothers  Maclaine.  the  two  trials, 

as  the  only 
was  referrible  to  the  contract,  or  offer  of  a  contract,  between  objection  was, 

flie  two  Maclairus  just  as  in  case  of  goods  sold  and  delivered.  ?^^  *  ^aV^^ 

If  goods  are  delivered  at  A' a  house,  with  his  knowledge,  it  is  found  against 

evidence  that  A  has  previously  purchased  them ;  but  if  there  ^^  insufficient 

be  proof^  alhmdej  that  the  goods  were  bought  by  B,  to  be  grounds,  and 
J  ,.  ,  as  there  was 

deuvered  at  A's  house,  the  presumption  of  a  contract  of  some  shred  of 

a  case  to  go 
to  them,  and 
Miej  might  infer  •omething  from  the  later  conduct  of  tl^e  parties,  each  endeavouring 
to  exkntt  as  much  favourable  to  his  case  from  the  other  as  he  could. 
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1862.^  purchase  bj  A  falls  away.  [Stawell,  C.  J. — ^It  seems  to  me 
that  there  was  some  evidence.]  A  scintilla  is  not  enough. 
There  may  be  eyidence  to  go  to  the  jmry,  bnt  not  enough  for 
them  to  find  upon ;  Bishop  v.  The  Trustees  of  Bedford  Charity  (J) 
Cotton  V.  Wood  (k). 

Btawell,  C.  J. — The  whole  facts  were  so  inyolved,  that  it 
is  impossible  to  say  the  Judge  at  the  trial  would  hare  been 
justified  in  non-suiting  the  Plaintiff.  There  were  yarious 
matters,  each  little  in  itself,  but  all  of  which  together  amounted 
to  something  to  go  to  the  jury.  Though  there  is  but  little 
difference  between  the  aspect  of  the  case  presented  to  the  jury 
on  the  first  and  on  the  second  trial,  still,  as  the  only  objection 
is  not  that  the  jury  found  against  the  law,  but  that  they  had 
no  sufficient  grounds  for  their  finding,  and  as  there  was  a  case 
to  go  to  them,  and  as  some  inference  might  haye  legitimately 
been  deduced  by  them  from  the  conduct  of  the  parties,  the 
Court  will  not  disturb  this  second  yerdict  in  fayour  of  the  same 
person. 

Bute  nisi  refused, 
(j)  29  L.  J.,  Q.  B,  68.  (*)  8  C.  B.,  N.  S.,  568. 
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EEGINA  V.  SMITH  BROWN.  J^^ 

March  Z^ 
J  USTICES  in  the  City  Court  had  summaiily  convicted  the  The  game  of 
prisoner  nnder  the  Vagrant  Act,  14  Vic,  No.  4,  sec.  8,  for  "^S^^ 
''  playing  at  an  nnlawfol  game,*^  that  is  to  say,  the  game  at  cards  U  not  in 
cards  of  "  red  and  whiter"   and  he ^as  now  brought  up  on  I*  uniiJ^Jftj 

habeas  carpus.  game;"  and 

unlawfiilly 
playing  at  the 

Sewell  moved  his  discharge,  on  the  ground  that  the  conviction  ^^^  ^P^  ^^^ 

disclosed  no  offence.     No  games  at  cards  are  unlawful  in  "unlawM 

themselves, — ^in  their  own  nature, — and  at  common  law.  Only  ^^^tute'the 

certain  enumerated  games  are  made  unlawful  by  statute.  The  offence  of 

**  playing  at 
game  of  "  red  and  white,**  whatever  that  may  be,  is  not  one  of  any  nnlawfnl 

the  enumerated  games  made  unlawful.   The  unlawful  playing,  ^™y"  ^^^ 

that  is  to  say,  the  playing  in  an  unlawful  manner, — ^as  by  Act,  4  Vio., 

cheating, — at  a  game  lawful  in  itself,  does  not  make  it  an  go uto^ive 

"  unlawful  game,*'  so  as  to  bring  such  playing  within  the  fummary 

jurisdiction 
Vagrant  Act ;  and,  in  fact,  the  Vagrant  Act,  by  including  the  over  the 

offences  of  "  playing  or  betting  at  any  unlawful  game,**  made  ^5^J^ 

no  new  class  of  unlawful  games,  but  merely  gave  summary 

jurisdiction  to  justices  over  certain  existing  offences.     The 

mere  unlawful  playjbg  at  a  lawful  game  remains  an  offence  at 

common  law  triable,  like  cheating  generally,  by  information 

before  a  jury  only. 

Adamsan  for  the  Crown.  [^Williams,  J. — Is  there  kny 
case  of  unlawful  playing  at  cards  which  is  not  cheating  ?  If 
there  is  not,  you  must  say  the  magistrates  have  jurisdiction 
over  every  case  of  cheating,  though  cheating  at  a  lawful  game] 
But  put  the  case  of  a  game  unlawful  in  its  inception  from  the 
cheating  intent :  that  is,  a  case  over  which  the  words  of  the 
statute  seem  to  reach ;  and  the  Act  says  that  any  conviction 
in  the  words  of  the  Act  is  good.  [^Moleswarthj  J. — Do  you 
say  that  a  man  of  fashion  cheating  at  cards  at  a  club  could  be 
treated  as  a  vagrant  ?]     No. 
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1862.  SewelL— The  Court  will  not  by  implication  extend  the 

Regina       siinimary  jurisdiction  of  magistrates,  but  rather  watch  it  with 

V.  strictness,  and  not  permit  the  subject  to  be  ousted  of  his  right 

Bfiow^ 

to  trial  by  a  jury  except  on  clear  expressions  in  the  statute. 

As  to  an  unlawful  intention  making  a  lawful  game  unlawful, 

suppose  a  man  resolves  to  '^  sell  **  a  game  at  cricket,  and 

misses  catches  intentionally,  does  thai  make  it  an  unlayrful 

game,  eyen  as  to  himself  only  7 

Stawell,  C.  J. — Unlawfully  playing  a  lawfcd  game  is  not 
a  *'  playing  at  any  unlawful  game  **  within  the  meaning  of 
this  Act. 

MoLBSwoRTH,  J. — ^To  give  magistrates  a  summary  juris- 
diction oyer  the  unlawfcd  playing  at  lawful  games,  would  be 
giying  them  summary  jurisdiction  to  decide  upon  yery  difficult 
and  most  debateable  facts. 

Stawell,  C.  J. — The  prisoner  is  entitied  to  his  discharge. 
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MABTIN  V.  THE  BOAED  OF  LAND  AND  WORKS.       v^^^ 

^areh  26. 
A.CTION  by  lessee  of  Grovemment  toll  gale  to  recover  jf.  tendered 

damages  for  non-performance  of  contract.  ^  ^^® 

°  ^  Govenunent 

for  a  lease  of 
the  "  B  1)  ** 
The  declaration  contained  a  special  comit  on  the  contract,  turnpike  ^M 

the  breach  assigned  being  that  the  Defendant  never  gave  to  at  "B."    His 

tender  was 
the  Plaintiff  the  toll-gate  (Burnt  Bridge  Gate)  he  contracted  accepted,  and 

to  give.     The  declaration  also  contained  the  money  count,  on  ^®  P*j^  * 

which  the  Plaintiff  sought  to  recover  back  his  deposit  as  for  a  way  of  Vent  in 

total  failure  of  consideration.  £244?*^'^ore 

he  entered 

The  evidence  shewed  that  the  gate  advertised  and  tendered  the  "  B.B." 

for  had,  previously  to  the  execution  of  the  contract,  but  without  8*t€  was 

the  knowledge  of  the  Plaintiff,  been  altered  four  miles  in  its  name,  and 

position  on  the  road,  and  was  known  by  a  different  name  ™^^  j^°^ 

from  that  of  the  gate  tendered  for;  but  that  the  Plaintiff  sitnation. 

accepted  and  kept  the  altered  gate,  without  any  complaint  possession  of 

that  it  was  less  valuable  than  the  one  he  tendered  for  :  that  *^®  *^^1f  ^ 

gate,  paid  the 
the  plaintiff  paid  £244  Ss.  8d.  as  a  deposit  or  security  for  the  rent  in 

monthly  rent,  and  also  the  rent,  payable  in  advance,  for  each  three'moiiSii. 

of  the  first  three  months,  but  not  the  rent,  payable  in  advance,  ^ut  not  for 

for  the  fourth  month ;   that  the  Plaintiff  was  evicted  by  the  month,  and. 

Defendant  on  the  twenty-third  day  of  the  fourth  month ;  and   ^i^ho^it 

"  "  complaint  of 

that  the  total  receipts  of  the  Plaintiff,  for  tolls,  were  at  least  the  inferior 
AQi;o  value  of  the 

»®«2-       •  gateaa 

changed  and 
moved,  kept  poflsession  nntil  the  2drd  day  of  the  fourth  month,  when  he  was  evicted 
for  the  rent  due  and  payable  in  advance  for  the  fourth  month.  He  received  less  in  the 
twenty-three  days  of  the  fourth  month  by  about  £75  than  his  deposit  by  way  of  rent  in 
advance  of  £244.  M.  sued  the  Qovemment  on  their  demise  for  damages,  alleging  for 
breach  that  they  never  gave  him  the  gate  actually  demised ;  and  he  sued  them  also  on 
the  money  count  for  his  deposit  of  £2^i4,  alleging  a  total  fiiilure  of  consideration. 
The  juiy  found  for  M.  generally,  damages  one  shilling ;  bat  leave  was  given  to  move 
80  as  to  enter  an  equitable  verdict. 

Held,  on  motion  accordingly,  that  M,  could  not  recover  back  his  deposit  under  the 
money  count,  as  for  a  total  failure  of  consideration,  because  the  parties  would  not  be 
replaced  in  Hat4  quo ;  but  on  the  Defendant's  reiiising  an  offer  by  the  Court  to  make 
the  rule  absolute  without  costs  to  increase  the  damages  on  the  first  count,  a  new  trial 
was  directed,  costs  to  abide  the  event. 
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The  jury  expressed  a  desire  of  finding  for  the  Defendant 
on  the  first  issue ;  but  also  of  giving  the  Plaintiff  the  benefit 
of  any  excess  of  his  deposit  of  £244  8s,  8d.  beyond  rent  for 
the  gate  daring  the  twenty-three  days  of  the  fonrth  month ; 
bat  ultimately  they  found  for  the  Plaintiff  generally,  damages 
only  one  shilling.  The  Chief  Justice,  before  whom  the  case 
was  tried,  reserved  leave  to  move  to  increase  the  damages  on 
either  count. 


A  Rule  nisi  was  obtained  by  the  plaintiff  to  set  aside  the 
verdict  for  one  shilling  on  both  counts,  and  for  a  new  trial, 
on  the  ground  that  the  plaintiff  was  entitled  to  substantial 
damages ;  or,  on  the  leave  reserved,  to  enter  the  verdict  on  the 
last  count  for  £244  8s.  8d.,  on  the  ground  of  total  failure  of 
consideration  for  the  deposit  of  that  amount. 


Dawson  and  Edward  A^Beckelt  shewed  cause. — ^The  findings 
are,  no  doubt,  inconsistent.  If  the  plaintiff  did  not  get  what 
he  contracted  for,  as  the  jury  seem  to  have  found  on  the  first 
count,  he  was  entitled  to  substantial  damages.  But  the  jury 
were  of  opinion  that  he  did  get  substantially  what  he  contracted 
for.  So  the  verdict  on  the  first  count  is  wrong,  and  we  ought 
to  have  moved  to  set  it  aside.  A  toll  is  not  locally  fixed ;  the 
right  to  levy  it  may  be  exercised  anywhere ;  this  gate  was 
removed,  and  he  never  complained.  It  was  proved  that  he 
sustained  no  damage  on  the  first  count,  and  he  was  there- 
fore entitled  to  none.  The  £862  received  by  him  belong 
to  the  defendant;  but  the  jury  may  have  believed  that  he 
received  far  more  than  that ;  and,  as  he  did  not  behave  very 
fairly,  they  may,  in  their  discretion  as  to  damages,  have 
set  one  against  the  other.  The  deposit  is  itself  laid  as 
special  damages,  and  the  jury  have  considered  all  things  in 
assessing  the  damages.  In  Sandford  v.  Potter  (/),  there  were 
inconsistent  findings,  and  error  on  the  record ;  yet  the  Court 
would  not  interfere,  though  the  case  was  harder  there  than 

(0  2  Chit.,  851. 
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here.  [TFiWtanw,  J. — You  put  it  thuB.  It  is  a  question  of 
damages.  As  to  the  first  count,  on  the  one  hand,  Plaintiff 
paid  £244  8s.  8d.  deposit,  and  other  payments ;  on  the  other 
hand,  he  received  £800.  Has  he  suffered  damage,  or  derived 
benefit  on  the  whole  ?  As  to  the  second  count,  he  has  paid 
the  £244  8s.  8d.,  but  if  he  recovers  that  deposit  back  again  as 
on  a  total  failure  of  consideration,  through  Defendant's  having 
given  him  nothing  for  that  deposit,  can  the  parties  be  replaced 
in  statti  quo — every  one  in  the  same  situation  as  before  ?  If 
there  has  been  any  partial  consideration  for  that  deposit,  it 
cannot  be  recovered  back  as  money  had  and  received,  and 
on  a  total  failure  of  consideration.]  Taylor  v.  Hare  (m), 
shews  that  a  Plaintiff  who  has  received  any  benefit  under 
the  contract  cannot  recover  back  his  deposit.  Here,  if  any 
damage  was  sustained,  it  was  on  the  first  count.  The  jury 
have  found  those  damages  were  but  Is.  On  the  second  count 
the  verdict  should  have  been  entered  for  the  Defendant. 


1862. 


Michte  and  Wbod^  contra. — ^The  jury  have  found  that  the 
plaintiff  did  not  get  what  he  contracted  for.  If  so,  there  was 
a  total  failure  of  consideration.  The  receipts  from  the  gate 
which  the  plaintiff  got  may  be  treated  as  obtained  from  the 
defendant,  or  from  the  public,  without  any  right  at  all.  We 
could  not  have  got  them  under  this  contract,  referring  to 
another  gate ;  and  we  may  be  regarded  as  mere  strangers, 
and  as  obtaining  them  by  wrong.  If  so,  they  cannot  be 
considered  on  the  question  of  damages  on  these  issues,  where 
there  is  no  plea  of  substituted  contract  or  of  set-off.  We 
have  never  been  in  occupation  of  the  gate  contracted  for  for 
one  hour,  or  received  from  that  gate  one  farthing ;  so  that  so 
far  as  our  deposit  of  £244  86.  8d.  is  concerned,  it  is  gone 
totally  without  consideration.  [  Williams^  J, — If  you  get  that 
back,  can  all  parties  be  remitted  back  to  their  original  rights  ? 
That  is  the  question.]  Yes,  so  far  as  our  receipts  are  concerned. 
They  can  sue  us  for  all  those,  and,  if  we  had  no  right  to  them, 


(m)  1  N.  R.,  260. 
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can  recover  every  farthing  of  them  back.  We  paid  rent  for 
A,  but  received  the  tolls  of  B.  [^Molesivorth,  J. — ^The  jnry 
have  found  that  he  was  willing  to  take  the  one  for  the  other ; 
they,  no  doubt,  would  think  that  he  would  pay  the  same  rent 
and  be  under  the  same  liabilities  for  each.]  That  would  be 
evidence  under  a  plea  of  substituted  contract.  Suppose  they 
had  given  us  a  railway  carriage,  or  a  horse,  instead  of  the 
toll-gate  ?  It  might  be  more  valuable,  but  it  would  not  be 
what  we  contracted  for.  We  paid  our  deposit  for  one  thing, 
and  if  another  is  given  us,  there  is  a  total  failure  of  consideration 
as  to  what  we  contracted  about.  [^Molesworth,  J. — You  get 
something  different,  but  something  so  similar  that  you  are 
content  to  take  it  and  keep  it  instead.  Would  it  be  ex  aequo 
et  bono  that  you  should  recover  back  the  whole  of  your  deposit, 
as  on  the  assumption  that  you  got  nothing  at  all  for  it  ?]  The 
deposit  was  not  a  part  payment  of  the  rent,  it  was  a  sum  of 
money  put  down  as  security,  which,  at  the  end  of  the  term,  the 
plaintiff  was  entitled  to  have  back  entire.  It  could  not  have 
been  part  payment  of  the  rent  payable  in  advance,  for  it  was 
to  be  paid,  and  was  actually  paid,  before  the  lease  of  the  tolls 
was  signed  by  the  parties.  The  defendant  never  treated  the 
lease  as  forfeited.  If  there  had  been  a  regular  demise,  and 
we  had  been  put  in  possession  of  the  right  toll  under  the 
demise,  we  could  recover  back  our  security  money  at  the  end 
of  the  term ;  a  fortiori  we  could  do  so  where  we  never  were  in 
possession  of  what  was  demised.  [^Dawson, — Suppose  he 
takes  a  first  class  ticket  to  York,  and  gets  a  second  class 
journey  to  Doncaster — ^beyond  York,  could  he  get  back  his 
money  as  for  a  total  failure  of  consideration  ?]  [  Williams,  J. 
— Can  you.  answer  that,  Mr.  Wood  ?]  Cutter  v,  Powell  is  the 
answer. 


Stawell,  C.  J. — ^Though  the  rule  nisi  was  drawn  up  in  its 
present  form,  yet  the  leave  granted  extended  to  both  counts, 
and  not  only  to  the  increase  of  damages,  but  also  to  the 
entering  of  the  verdict  on  both  counts.  The  arguments 
of  the  Defendant  as  to  the  first  count  are  in  my  opinion 
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eorrect ;  and  the  amount  paid  in,  or  lodged,  or  deposited,  or 
put  down  as  security — ^wluchever  term  is  used,  for  there  is  no 
sound  distinction  between  them — formed  a  proper  element  for 
the  consideration  of  the  jury  in  their  estimate  of  damages  on  the 
first  count.  Thej  considered  what  were  the  amounts  paid  on 
the  one  side,  and  what  the  amounts  receiyed,  or  which  might 
have  been  received,  on  the  other  side.  But  on  the  other  hand, 
according  to  my  notes  the  balance  was  certainly  greater  on  one 
side  than  one  shilling.  The  Plaintiff  receiyed  only  two-thirds 
of  the  fourth  month,  and  paid  for  the  whole  of  that  month. 
The  difference  was  recoyerable  on  the  first  count.  But  it  is 
asked  that  it  should  be  entered  as  recoyerable  on  the  last 
count.  The  Court,  if  the  rule  so  ran,  has  authority  to  increase 
the  damages  on  the  first  count  by  £75.  But  we  think  that  the 
arguments  in  support  of  increasing  the  damages  on  the  second 
count  haye  failed.  The  action  for  money  had  and  receiyed 
will  not  lie  on  the  present  facts.  The  Plaintiff  took  what  he 
thought  equivalent  to  the  toll  at  the  Burnt  Bridge  gate.  He 
entered  into  possession  of  that  toll  under  the  authority  of  the 
contract,  referring  only  to  the  Burnt  Bridge  gate,  and  kept 
the  gate  so  taken  for  four  months.  He  cannot  now  be  allowed 
to  say  that  he  never  got  the  gate  he  contracted  for  or  any 
.  equivalent  therefor,  and  recover  back  the  whole  of  his  deposit. 
The  parties  could  not  now  be  placed  in  statA  quo  if  he  did  so. 
The  rule,  therefore,  does  not  ask  what  the  Plaintiff  is  entitled 
to.  But  the  Court  thinks  that  the  Defendant  should  consent 
to  the  damages  on  the  first  count  being  increased  to  £75 ; 
and  if  that  be  done,  the  rule  will  be  absolute  accordingly, 
without  costs ;  otherwise  a  new  trial. 


1862. 


This  offer  was  not  accepted  on  behalf  of  the  Crown,  so  the 
Bule  was  made  absolute  for  a  new  trial,  costs  to  abide  the 
event. 
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The  late  8, 
in  his 
lifetime 
"  ordered 
FlAintiff  to 
put  stone 
steps  to  a 
residence,  also 
general 
repairs  to  the 
house  and 
front  gate, 
new  kitchen 
range,  and 


CUTLER  V.  BARBER  and  Others. 

jfxN  Action  against  the  Defendants  personally  for  the  yalne 
of  work  and  labor  done  and  materials  snpplied,  and  for  money 
paid  on  accounts  stated. 

Defence,  that  defendants  were  not  liable  personally,  bnt,  if 
at  aU,  only  as  executors  of  Peter  Stuckei/  deceased,  in  which 
character  they  were  not  sued. 

At  the  trial  the  eridence  shewed  that  the  late  Mr.  Stuckey 
also  ail  general  in  his  lifetime  "  ordered  Plaintiff  to  put  stone  steps  to  his 
'^  priyate  residence,  South  Yarra;  also,  general  repairs  to 
''  the  house  and  front  gate,  new  kitchen  range,  and  also  all 
"  general  repairs  to  the  house ;  in  fact,  all  that  Mrs.  Stucheyy 
"  who  was  present,  required."  Plaintiff  began  the  work,  and 
Mr.  Stuchey  died.  The  agent  of  the  executors  said  some  of 
the  work  was  of  immediate  necessity,  and  must  be  done.  He 
went  to  visit  the  executors,  saw  them,  and  afterwards  told 
Plaintiff  he  was  to  <*  complete  the  work  as  originally  directed 
by  Mr.  Stuckey"  Work  was  done  to  the  amount  of  £622, 
and  approved  of  by  the  executors ;  and  they  paid  on  account 
of  a  larger  bill  a  larger  sum  than  was  sufficient  to  cover  the 
items  not  done  ^'  as  originally  directed  by  Mr.  Stuckey" 

Verdict  for  the  Plaintiff  for  the  full  amount  claimed  in  the 
particulars  of  demand.     Leave  had  been  reserved  to  move 


house ;  in  fact, 
all  that  Mrs. 
S.,  who  was 
present, 
required.** 
The  agent  of 
the  executors, 
without 
communi- 
cating with 
theib,  told 
Plaintiff  that 
some  of  the 
work  was  of 
immediate 
necessity,  and 
must  be  done ; 
and 

afterwards, 
having  seen 
the  executors, 
he  told 
plaintiff  "to 
complete  the 
work  as 

originally  directed  by  S"  Work  was  done  under  these  various  directions  to  the  value  of 
£622,  and  was  approved  of  by  the  executors.  Other  work  was  also  done,  in  another 
place,  which  could  not  be  regarded  as  done  **  as  originally  directed  by  S"  The  executors 
paid,  on  account  of  a  general  biU,  a  larger  sum  than  was  sufficient  to  cover  the  items 
which  could  not  be  regarded  as  done  as  originally  directed  by  8.  Plaintiff  sued  the 
executors  personally,  and  not  in  their  character  of  executors,  and  obtained  a  verdict. 
On  motion,  made  under  leave  reserved,  for  a  nonsuit,  Held,  by  the  Court,  Molenoortk, 
J.,  doubting  but  not  differing  from  the  judgment,  that  the  defendants  were  not  liable 
as  executors,  there  having  been  no  new  consideration  for  any  fresh  contract  with  the 
executors,  and  no  evidence  whatsoever  to  go  to  the  jury  of  a  contract  between  them 
and  the  plaintiff  by  which  they  ever  intended  to  render  themselves  personally  liable. 
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for  a  nonsuit  on  the  gronnd  that  Defendants  were  not  liable         1862. 
.personally.      A  rule  nist  to  enter  a  nonsuit  haying  been 
obtained,  canse  was  now  shewn. 

Mickie,  for  the  Plaintiff. — ^The  Plaintiff  must  contend  that 
there  is  no  eyidence  to  affect  the  Defendants  personally. 
Now,  at  the  worst  for  the  Plaintiff,  there  was  evidence  which 
suited  either  case — ^that  of  a  contract  binding  or  not  binding 
in  Stuchey^a  lifetime.  There  was  express  personal  direction 
to  go  on  with  the  work,  and  there  was  a  payment  on  account 
of  a  sum  in  excess  of  what  was  due  on  the  other  contract, 
without  any  distinction  between  the  character  of  the  Defendants 
under  the  two  contracts. 

Higinbotham  on  the  same  side. — Firstly,  the  contract  was 
not  complete  in  the  lifetime  of  Mr.  Stuchey ;  and  if  so,  the 
defendants  could  not  be  liable  as  executors.  Secondly,  the 
existence  of  a  completed  contract  in  the  lifetime  of  Stuckey 
does  not  preyent  the  executors  from  entering  into  a  new 
personal  liability  such  as  the  eyidence  here  shews  they  actually 
incurred.  [Williama^  J. — ^What  was  the  new  consideration 
for  the  new  liability  ?]  Their  request.  But  I  submit  there 
was  no  existing  contract  binding  on  Stuckey  for  the 
whole  of  the  work.  If  Cutler  had  refused  to  go  on,  could 
Stuckey  have  sued  him?  Macarthur  (the  agent  of  the 
executors)  evidently  thought  it  optional  for  the  executors  to 
go  on  or  not.  Wentworth  v.  Cock  (n) ;  Simpson  v.  Land)  (o). 
In  Comer  v.  Shew  (p),  the  contract  was  complete.  Here  there 
was  only  a  request  to  do  the  work ;  an  authority  only  which 
could  be  revoked,  and  was  so  by  the  death  of  Stuckey ; 
Campanariv,  Woodbine  (q).  There  is  only  an  order  to  do 
several  things,  and  that  order  remains  an  order  till  each  thing 
is  done.  It  would  be  monstrous  to  assume  that  if  a  man 
orders  a  number  of  things  he  is  eo  instanti  to  become  liable  to 

(»)  10  A..  A  E.,  42.  0>)  8  M.  A  W.,  350. 

(o)  26  L.  J.  C.  P.  113.  (ff)  15  C.  B.,  400. 
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pay  for  a  wrongftil  discharge  from  performance  of  the  order  to 
deliver  erery  one  thing  named.  If  it  were  a  matter  of  doubt 
whether  Stuckey  were  liable  in  his  lifetime  as  on  a  binding 
contract,  and  the  executors  were  consulted,  it  would  be  a 
sufficient  consideration  for  a  new  contract  by  them  personally, 
that  they  then  told  the  plaintiff  to  go  on.  As  they  could  not 
be  liable  as  executors  unless  there  was  a  contract  complete 
and  binding  in  Stuckey* 8  lifetime,  as  there  was  no  such  binding 
contract  then  existing,  and  as  there  is  evidence  that  the 
defendants  said  to  the  plaintiff  '<  go  on"  after  Stuckey* a  death, 
the  jury  were  at  liberty,  and  indeed  were  forced,  to  infer  a 
personal  liability  on  the  Defendants ;  Childs  v.  Monina  and 
Bowles  {r)y  Werner  v.  Trickett  (a). 


Fellows  for  the  defendants. — It  is  not  universally  true  that 
there  is  no  contract  unless  both  parties  are  bound ;  the  ordinary 
case  of  a  guarantee  shews  that.  The  question  here  is,  '^  Whose 
was  the  request  which  instigated  the  whole  work  ?"  If  a  man 
sends  Ins  own  doth  to  a  tailor  and  gets  a  coat  half  made,  is  he 
to  have  no  remedy?  [Williams,  J. — Can  he  get  nothing  on 
the  meruit  ?]  Where  is  the  meruit  in  a  coat  without  sleeves 
or  buttons?  The  executors  cannot  assume  a  new  liability 
without  a  new  consideration  dehors  what  the  executors  were 
entitled  to  get  under  the  contract  with  Stuckey ;  Bignell  v. 
Harper  («),  Crossthwaite  v.  Gardiner  (v).  The  whole  works 
here  done  were  done  because  Stuckey  ordered  them,  and  would 
not  have  been  done  if  he  had  not  ordered  them.  Who  will 
be  an  executor  if  such  evidence  as  this  is  to  fix  executors 
personally  ? 

Harris  on  the  same  side. — All  that  was  done  here  is 
referrible  to  the  contract  with,  or  order  by,  the  testator.  If 
there  were  a  complete  contract,  both  parties  were  already  bound, 
and  there  was  no  new  consideration  for  any  new  contract  by 


(r)  2  B.  &  Bmg.,  460. 
(s)  2  M,  &  G.,  863. 


(t)  4  Exch.,  778. 
(o)  18  Q.  B.,  640. 
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the  executors  personally.  If  there  were  no  contract,  bnt  a  1862. 
revocable  order  only,  the  executors  were  not  bound  to  revoke 
the  order ;  but  might  let  the  plaintiff  go  on  and  finish  the 
works  on  the  chance  of  getting  payment  for  them  out  of  the 
estate.  The  plaintiff  now  says  the  evidence  shews  circumstances 
from  which  the  jury  might  infer  a  personal  liability ;  but  the 
same  evidence  shews  a  previous  contract  with  the  testator,  to 
which  the  circumstances  may  well  be  referred;  and  the 
plaintiff  must  satisfy  the  Court  that  the  subsequent  acts  are 
incapable  of  being  referred  to-— are  inconsistent  with  a  reference 
to— the  former  contract  or  order  before  our  personal  liability 
can  aiise. 

Michie  in  reply. 

Stawell,  C.  J. — ^This  defence  is  of  a  most  litigious 
character,  and  is  simply  that  the  action  against  these  persons 
is  misconceived  in  form,  though  the  liability  is  admitted. 
The  amotmt  has  been  fairly  tested  and  decided  by  a  jury,  and 
any  other  jury  at  any  other  trial  would  give  the  same,  or  more. 
I  give  effect  to  the  objection  with  the  greatest  reluctance,  but 
feel  bound  to  administer  the  law  as  it  is.  A  contract  was 
made,  or  an  order  was  given,  in  the  testator's  life-time,  which 
was  not  completed  till  after  his  death.  The  defendants  approve 
of  the  work,  but  what  they  said  or  did  amounts  to  nothing 
more  than  a  direction  to  the  plaintiff  to  do  what  Stuckey  had 
contracted  for  or  ordered.  There  was  no  new  consideration 
for  any  fresh  contract  with  them  personally,  and  no  evidence 
whatsoever  to  go  to  the  jury  of  a  contract  between  them  and 
the  plaintiff  by  which  the  defendants  ever  intended  to  render 
themselves  personally  responsible. 

Williams,  J.,  concurred. 

MoLBSWORTH,  J. — ^I  feel  some  doubt,  but  not  enough  to 
make  me  dissent  from  the  judgment  of  the  Court.  What  was 
done  in  the  lifetime  of  the  testator  seems  hardly  to  have  been 
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what  could  be  property  called  a  contract.  It  was  a  kind  of 
anticipation  of  what  wonld  haye  to  be  done ;  but  hardly  an 
entire  contract  for  all  the  various  works  contemplated,  and  a 
folly  formed  contract  binding  on  both  parties  alike.  If  there 
were  no  contract  binding  on  Stuckey  at  his  death,  I  conceiye 
that  these  executors  would  be  personally  liable. 


Judgment  to  enter  a  nonsuit. 


March  27. 

Eyidence  held 
gafficient  to 
support  a 
conviction  for 
administering 
oantharides 
to  a  girl  of 
sixteen  "with 
intent  to 
morder  or  do 
grievons 
bodily  harm." 
Semhle,  that 
on  a  special 
case  reserved 
the  Court  will 
not  hear 
Counsel  for 
the  Crown 
where  there  is 
no  appearance 
for  the 
Prisoner. 


REGINA  v.  GRANDISON. 

JL  HE  prisoner,  a  man  of  colour,  was  tried  at  Sandhurst 
Circuit  Court,  before  Mr.  Justice  Molestoorthf  on  an  infonnation 
charging  him  with  administering  to  a  girl  of  about  sixteen  a 
poison  called  cantharides,  with  intent  to  murder,  or  do  grieyous 
bodily  harm.  The  poison  was  giyen  in  a  pancake,  and  the 
girl  suffered  such  bodily  harm  from  it  that  her  life  was  for  some 
time  considered  in  danger.  As  to  the  prisoner's  motiye, 
eyidence  was  giyen  that  three  or  four  days  before,  he  spoke 
of  something  which  would  make  her  merry  and  glad  to  meet 
him ;  went  and  purchased  cantharides  as  such  ;  showed  them 
as  intended  for  her,  and  spoke  of  them  in  a  manner  which 
made  it  supposed  that  he  intended  by  them  to  inflame  her  so 
that  he  might  seduce  her.  On  the  day  before  the  poisoning  he 
quarrelled  with  her  about  her  cooking  his  yictuals ;  and  told 
her  he  would  poison  any  one  he  quarrelled  with.  On  the  day 
of  the  poisoning  he  spoke  of  her  as  carrying  tales  to  her  &ther 
about  himself  and  the  other  'seryants,  and  said  he  would  giye 
her  something  to  carry.  Medical  eyidence  was  giyen  of  what 
was  a  medicinal  dose  of  the  poison,  of  what  quantity  had 
probably  been  giyen  in  this  case,  and  of  what  quantity  would 
be  fatal.  The  medical  eyidence  ako  went  to  shew  that  the 
poison  had  been  used  with  the  intention  to  excite  sexually, 
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and  not  generally  to  prodace  bodily  injury ;  but  that  wbenerer  1862. 
it  is  given  in  sufiGicient  quantity  for  the  first  object  "  it  must 
be  dangerous/^  though  such  is  not  the  popular  impression. 
The  Judge  left  it  to  the  jury,  if  they  thought  the  prisoner's 
conduct  in  administering  the  poison  was  purely  malicious,  to 
say  whether,  as  to  the  first  count,  he  intended  to  kill,  or,  as  to 
the  second  count,  to  do  grievous  bodily  harm ;  and  he  told 
them,  as  to  both  counts,  that  they  might  judge  by  the  words 
of  the  prisoner,  and  by  probable  results,  without  being  bound 
by  actual  results.  He  further  told  them  that,  though  the 
prisoner's  primary  motive  might  have  been  to  inflame  the 
girl's  appetites,  yet  if  grievous  bodily  harm  to  her  was  a  result 
either  contemplated  by  him,  or  so  necessarily  resulting  from 
his  acts  that  he  must  be  deemed  to  have  intended  it,  they 
might  convict  him  of  administering  poison  with  intent  to  do 
bodily  harm.  The  jury  found  the  prisoner  guilty  of  adminis- 
tering with  intent  to  do  grievous  bodily  harm,  and  he  was 
sentenced  to  five  years'  hard  labour  on  the  roads.  But  as  his 
Honor  had  felt  doubt  as  to  the  latter  part  of  his  direction,  he 
had  reserved  this  case. 

C.  A.  Smyth,  crown  prosecutor  on  circuit,  appeared  to 
support  the  conviction.  There  was  no  appearance  for  the 
prisoner. 

Stawbll,  C.  J. — We  do  not  wish  to  hear  Counsel  for  the 
Grown,  where  there  is  no  appearance  for  the  prisoner.  Have 
you  any  cases,  Mr.  Smyth. 

C.  A.  Smyth  handed  up  the  following : — Rex  v.  Gillaw  (w)  ; 
Bex  V.  Bourne  (x) ;  Bex  v.  Cox  {y) ;  Bex  v.  Duffin  {z). 

Stawell,  C.  J. — I  think  the  charge  was  right,  and  the 
finding  right.      The  case  of  The  King  v.  Cox  is  very  much  in 


(»)  1  Mood.,  C.  C,  85.  (y)  1  Mood.,  C.  C,  337. 

(x)  5  Car.  &  P.,  120.  (s)  Biug.  &  Ky.,  365. 

vol,.  I. — LAW,  M 
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point.  There  the  prisoner's  object  was  to  have  connexion ; 
and  what  he  did  was  without  the  intent,  but  with  the  necessarj 
effect,  of  doing  bodily  harm.  Here  his  primary  object  may 
have  been  to  seduce,  but  there  was  direct  eyidence  of  malice, 
and  he  did  effect  bodily  harm.  The  jury  might  properly  infer 
from  these  facts  that  he  had  both  objects  in  view,  and,  if  they 
did  so,  it  is  utterly  immaterial  which  intent  was  the  primary 
one.  Indeed,  if  he  entertained  no  purpose  to  do  bodily  harm, 
but  yet  his  intent  was  illegal,  and  there  was  eyidence  of  utter 
recklessness  as  to  the  result  of  his  acts,  he  might  be  bound 
by  the  result,  under  the  yiew  of  the  law  expressed  in  The 
King  v.  Hodgson  and  Others  (a). 


Williams,  J. — I  think  the  charge  perfectly  right.  As  to 
whether  there  was  eyidence  to  support  it,  at  first  I  thought 
there  was  hardly  sufficient,  and  I  had  considerable  doubt ;  but 
on  more  careftd  perusal  of  the  case,  I  think  there  was  sufficient 
eyidence  before  the  jury  to  support  the  conyiction. 

MoLESwoRTH,  J. — I  Considered  this  case  nearly  ruled  by 
Cox's  case.  But  there  was  the  difficulty  that  in  that  case  a 
knife  was  used.  Now  persons  using  such  instruments  as  a 
knife,  or  as  firearms,  use  instruments  the  effects  of  which  are 
not  problematical — ^not  matter  of  any  such  doubt  in  the  mind 
of  the  user  as  there  may  be  in  his  mind  as  to  the  effect  of 
noxious  drugs.  Eyery  person  knows  the  effect  of  the  one,  but 
not  necessarily  the  effect,  or  fall  effects,  of  the  other.  How- 
eyer,  there  was  in  this  case  eyidence  that  the  prisoner  did 
know  what  the  drug  might  do,  and  what  might  follow  his 
illegal  use  of  it.  I  therefore  think  there  was  a  case  to  go  to 
the  jury. 

Conviction  affirmed. 


(a)  1  Leach,  6. 
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Iv  BE  MACKENZIE  and  Anothbb,  Trustees, 
Ex  PARTE  CLARKE. 


Xl;ULE  nisi  for  prohibition  obtained  under  14  Fife.,  No. 
43,  sec.  12,  agaiiist  farther  execution  of  an  order  made  by  two 
justices  in  petty  sesaiona  at  Maldon,  that  Clarke  should  pay 
to  Hill,  the  official  agent  appointed  under  the  Act  No.  109, 
sec  22,  for  winding  up  the  Perseverence  Quartz  Mining 
Company,  the  sum  of  £42  12s.  6d.,  due  on  shares  in  the 
company,  with  costs. 

Fellows  in  support  of  the  Rule. 

Htginbotham  against  the  Rule. 

The  objections  to  the  order  and  to  the  rule  sufficiently 
appear  from  what  was  said  by  the  judges.      His  Honor 


March  27. 

Oq  rule  nisi 
for  prohibition 
to  restrain 
execution  of 
an  order  made 
by  justices 
under  the  Act 
No.  109,  8. 14^ 
against  a 
shareholder 
in  a  mining 
company  for 
calls  alleged 
to  be  due  to 
the  "official 
agent" 
appointed 
under  the 
same  Act : 
Held,  by 
StaweU,  C.  J., 

Mr.  Justice  Williame  differed  from  his  brethren,  and  from  the  Molestoorth,J. 
judirment  of  the  Court.  WilUams,  J., 

•'      ^  dissenting : 

—1.  That 

Williams,  J. — This  is   a  rule  prohibiting  justices  from  il^^43^tg^i2' 
executing  an  order  made  by  them  under  the  Act  24  Ftc,  and  13, 
No.  109,  sec.  14,  against  a  shareholder  in  a  mining  company  against  ^ 

execution  of 
an  order  of 
justices  on  the  gpronnd  of  "mistake  or  error  on  the  part  of  the  justice  or  justices," 
ought  never  to  go  unless  the  mistake  or  error  were  brought  before  the  adjudicating 
justices.  2.  That  execution  of  an  order  of  justices  for  calls  claimed  by  the  "  official 
agent"  of  a  mining  company  registered  under  the  Act  No.  109  ought  not  to  be 
restrained  on  the  ground  that  there  was  no  proper  evidence  before  the  magistrates  of 
publication  in  the  newspapers,  if  this  objection  were  not  taken  below. 

Held,  also :  That  the  company  might  be  '*  reg^tered"  under  the  Act  No.  109,  if  th« 
memorial  required  by  the  Act  were  "  in  the  form"  required  by  the  Act,  although  it  did 
not  truthfully  set  forth  the  facts  required  in  it  by  the  Act.  2.  That  the  official  agent 
was  the  proper  person  to  sue,  and  that  he  might  recover  summarily  before  justices. 

Held,  by  WiUiame,  J.,  dissenting  from  Slawell,  C.  J.,  and  Moleeworth,  J.,  that  a 
memorial  under  the  Act  No.  109,  not  stating  the  capital,  or  the  amount,  or  number  of 
the  shares,  of  a  company  accurately,  was  no  memorial  of  that  company ;  that  the  want 
of  a  memorial  was  fiital;  and  thiat  the  execution  of  the  company's  deed  by  tha 
defendant  did  not  stop  him  from  making  the  objection. 

m2 
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In  re 

Mackenzie 

ex  parte 

Clabke. 


for  the  amonnt  of  calls  alleged  to  be  due,  and  claimed  by  the 
^^  official  agent"  of  the  company  appointed  under  the  same 
Act.  Certain  other  Acts  haye  been  referred  to,  and  were  at 
first  relied  upon  in  the  argument ;  but  all  those  Acts  were 
afterwards  abandoned  in  the  argument,  and  it  was  taken  for 
granted  that  this  company  was  formed  under  that  Act  alone. 
The  objection  is  taken  that  there  was  no  memorial  such  as  is 
required  by  the  sixth  section  of  that  Act;  that  therefore  no 
calls  could  haye  been  duly  made,  or  haye  become ''  a  debt  due" 
to  the  company ;  and  therefore,  that  these  monies  could  not 
be  recoyered  in  the  same  manner  as  calls,  by  the  official  agent. 
In  fact,  it  is  objected  that  the  Act  was  not  complied  with  in 
such  a  way  as  to  enable  the  company  to  take  the  benefits  under 
the  Act.  Section  6  says,  ''  a  memorial  in  the  form  of  the 
"  schedule  to  this  Act  signed  by  the  manager  of  such 
"  company"  shall  be  lodged  with  the  Clerk  of  the  Court  of 
Mines.  That  memorial  is  in  this  form.  [His  Honor  read  the 
form.]  It  states  in  the  declaring  part  of  it  as  follows : — 
'^  and  I  do  solemnly  and  sincerely  declare  that  the  following 
"  statement  is,  to  the  best  of  my  belief  and  knowledge,  true 
'<  in  eyery  particular,  namely,"  &c.  The  memorial  sent  to 
the  Clerk  of  the  Mines  in  this  case,  and  proyed  before  the 
magistrates  below,  shewed  the  nominal  capital  of  the  company 
to  be  £8,000,  in  shares  of  £1  each.  The  nominal  capital  of 
this  company  is  £10,000  in  shares  of  25s.  each.  The  memorial 
no  doubt  says  ''  to  the  best  of  my  belief  and  knowledge"  only, 
but  I  should  say  that  eyen  in  that  point  of  yiew,  and  regarding 
this  as  only  an  error  and  misdescription  of  this  Company,  if 
we  could  regard  it  as  purporting  to  describe  it,  such  an  error 
would  make  the  memorial  defectiye.  But  there  is  another 
yiew  in  which  I  regard  this  memorial.  In  it  I  see  no  memorial 
of  this  company;  but,  if  anything,  a  memorial  of  another 
company,  with  a  different  amount  of  capital  and  a  different 
number  of  shares.  This  memorial  cannot  be  the  memorial 
of  this  company.  It  is  not  therefore  a  defectiye  memorial, 
but  no  memorial  at  all  of  this  company.  So  it  seems  to  me 
that  there  is  no  memorial  in  truth  and  fact  of  the  present 
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companjy  or  of  its  deed.     If  so,  the  provisions  of  the  Act  are         1862. 
not  carried  out.     A  question  then  arises  whether  there  being  a         j  ^^ 
call  under  the  deed  the  deed  itself  stops  the  shareholder  who     Hackenzix 
has  signed  it  from  saving  that  the  call  is  not  due,  though  there       ol^kb. 
has  been  no  memorial.     I  do  not  think  there  is  any  estoppel, 
as  the  deed  itself  is  not  carried  out  in  reference  to  the  memorial 
itself,  in  the  way  the  Act  requires.     So  on  these  two  points — 
and  I  limit  myself  to  these — ^that  there  was  no  memorial,  and 
that  the  party  was  not  estopped  from  raising  that  objection,  I 
am  of  opinion  that  the  justices  were  in  error,  and  that 
prohibition  should  go« 

Stawell,  0.  J. — Notwithstanding  the  difficulty  which  my 
learned  brother  feels  in  this  case,  and  which  has  led  him  to 
di£fer  from  the  Court,  the  matter  is  so  clear  to  my  mind 
that  I  do  not  feel  it  necessary  to  postpone  deliyering  the 
judgment  of  the  Court.  This  is  a  rule  or  order  nisi  for 
prohibition  under  the  Act  14  Vic,  No.  43,  ss.  12  &  13. 
Section  12  enacts  that  ^'  whenever  after  the  commencement  of 
*^  this  Act  any  person  shall  feel  aggrieved  by  the  summary 
«  conviction  or  order  of  any  justice  or  justices,"  it  shall  be 
lawful  for  such  person  to  obtain  from  this  Court  a  Rule  or 
Order  calling  on  the  justices  and  the  party  interested  in 
maintaing  the  Order,  to  shew  cause  why  further  proceedings 
upon  it  should  not  be  restrained ;  and  empowering  the  Court, 
if  it  think  that  the  Order  cannot  be  supported,  to  issue 
prohibition,  and  to  make  such  further  Order  in  the  premises 
as  shall  be  just  and  the  circumstances  appear  to  require. 
Section  13  provides  that  no  such  Rule  or  Order  shall  be 
granted  ''  except  on  an  affidavit  or  affidavits  shewing  a  prima 
"facie  case  of  mistake  or  error  on  the  part  of  the  justice 
''  or  justices."  In  my  opinion  the  mistake  or  error  ought 
to  have  been  brought  before  the  adjudicating  magistrates; 
and  if  the  objection  were  not  pointed  out  at  the  time, 
it  is  whoUy  contrary  to  the  words  and  spirit  of  the  Act  to 
say  that  this  was  such  an  error  or  mistake  as  that  a  party 
could  be  so  aggrieved  by  the  order  based  on  it  as  to  be  entitled 
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1862.  to  have  the  execution  of  the  order  prohibited.  Some  of  the 
" — '  '  objections  urged  against  the  order  of  the  magistrates  are : — 
Mackenzie.  !•  That  the  Company  was  not  "  registered  "  under  the  last 
expaHe  ^^t  24  Ftc,  No.  109.  2.  That  even  if  it  was,  the  official 
agent  was  not  the  person  to  sue,  and  has  not  sued  in  a 
proper  way.  3.  That  there  is  no  proper  memorial.  4.  That 
there  was  no  evidence  of  publication  in  the  newspapers. 
Dealing  with  the  last  objection  first,  it  appears  not  to 
have  been  taken  below.  If  it  had  been  then  taken  it  might 
have  been  then  corrected.  The  next  objection  in  point  of 
importance  is  that  in  reference  to  the  official  agent,  and  the 
way  he  has  sued.  All  these  Acts  18  Fic,  No.  42,  21  Vic^ 
No.  56,  and  24  Ftc,  No.  109,  should  be  taken  together. 
The  last  Act  is  one  giving  greater  facilities  to  shareholders 
as  between  themselves,  and  particularly  in  reference  to 
winding-up.  And  yet,  if  the  construction  contended  for  be 
correct,  this  Act  puts  this  official  agent  in  such  a  position 
as  to  prevent  his  doing  anything.  I  think  he  can  sue  for 
these  calls  as  a  debt  due  to  the  company,  and  that  he  can 
recover  them  before  the  magistrates  in  petty  sessions.  The 
objections  as  to  the  memorial  and  registration  are  more 
serious.  There  are  three  principal  Acts  on  these  subjects — ^the 
18  Vic,  No.  42,  the  21  Ftc,  No.  66,  and  the  24  Vic.y  No.  109. 
The  first  gave  the  privilege  of  limited  liability  to  companies 
registered,  in  the  way  required  by  that  Act;  and  as  an 
equivalent  to  the  public,  required  an  exact  compliance  with 
all  the  particular  regulations  as  to  registry.  If  the  Act 
had  stopped  there,  the  slightest  omission  on  the  part  of 
the  company  would  have  destroyed  the  equivalent  to  the 
public  on  condition  of  which  alone  the  boon  was  given  to 
the  company,  and  the  company  would  not  have  been  duly 
registered.  To  obviate  that,  a  sort  of  locus  pcenitentice  was 
given  by  Section  6,  enabling  justices  to  rectify  the  error,  or 
declare  that  the  company  after  a  certain  day  should  cease. 
The  second  Act  added  to  the  first,  and  was  supposed  also  to 
improve  on  it.  That  required  a  memorial  containing  the 
following  statements  to  be  made.     [His  Honor  read  from  the 
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Act,  section  3,  the  statements  required.]  If  the  memorial  did 
not  contain  all  those  statements  it  was  not  a  memorial.  But 
the  Legislature  saw  the  difficulty  here,  also,  that  the  least 
non-compliance  might  render  the  enactment  nugatory,  and 
they  inserted  section  8  in  this  Act  which  giyes  a  full,  in  fact  a 
most  plenary,  power  to  cure  defects.  [His  Honor  read  the  8th 
section.]  The  third  Act  professes  to  give  still  greater  power, 
and  it  also  requires  a  memorial  of  the  constitution  of  the 
company.  But  the  words  here  used  are,  without  exception, 
the  most  singular  I  am  aware  of,  in  reference  to  a  memorial 
Generally  speaking,  a  memorial  requires  certain  statements, 
which  must  he  verified  in  some  way.  If  it  does  not  contain 
those  statements  of  facts,  it  is  no  memorial  at  all ;  and  the 
facts  themselves  are  verified  in  some  way.  The  statement 
of  facts  and  a  declaration  on  oath  that  the  statement  is  true 
are  hoth  generally  necessary.  But  here  it  is  simply  enacted 
that  the  memorial  shall  he  in  a  certain  form ;  it  is  not  said 
that  it  shall  contain  anything,  hut  merely  that  it  shall 
be  in  a  certain  form.  Then  the  form  runs,  "  I  apply,"  &c., 
''and  I  declare,"  &c.  The  Act  does  not  say  that  certain 
particulars  must  he  stated,  and  sworn  to ;  but  only  that  a 
declaration  on  oath  shall  be  made  in  a  certain  form.  K  that 
declaration  on  oath  be  untrue,  it  can  no  doubt  be  punished, 
but  is  it  to  be  said  that  there  is  a  variance  as  well  as  untruth  7 
What  are  the  statements  required  from  which  the  declaration 
made  is  a  variance  ?  It  appears  to  me  that  this  language  has 
been  most  skilfully — ^not,  perhaps,  most  ingenuously,  so  far  as 
the  public  are  concerned — ^resorted  to  for  the  very  purpose  of 
evading  the  imposition  of  those  terms  upon  companies  which 
were  imposed  by  previous  Acts,  as  the  equivalent  for  the 
boon  of  limited  liability  conferred  upon  them.  Taking  this 
provision  in  this  Act,  in  contrast  with  others  in  the  former 
acts,  I  can  only  say  that  it  appears  in  effect  to  determine  that 
the  declaration,  if  xmtrue,  may  be  punished ;  but  that  no  more 
is  secured,  and  that  no  variance  is  aimed  at.  The  sole  object 
appears  to  be  to  obtain  an  honest  and  truthful  declaration. 
That  is  now -made  the  only  safeguard  of  the  public.     The 
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1862.  error  here  is  great,  but  if  we  held  it  fatal  as  to  hnnging  the 
jn  re  company  nnder  the  Act^  we  most  do  the  same  of  triyial  errors. 
Maceenub.  jf^  therefore,  the  manager  honestly  belieyed  the  capital  of  the 
Clabks.  company  to  be  but  £8,000,  and  not  £10,000,  he  mnst  so 
declare  it.  The  lower  he  pnt  the  capital  of  the  company  the 
safer  for  the  public.  So  a  conscientioas  man  might  say  to 
himself.  He  might,  in  this  case,  say  he  could  not  swear  the 
capital  was  the  larger  stmi;  the  other  call  might  nerer  be 
made,  and  the  capital  might  remain  at  £8,000.  If  so 
believing,  he  so  swears,  is  there  any  variance  ?  I  do  not  think 
so.  The  Legislatare,  in  accepting  this  very  slight  boon  for 
the  limited  liability  conferred,  relied  on  the  credibility  and 
respectability  of  the  manager,  and  his  declaration  made  on 
oath,  in  the  way  here  required.  So  that  disproving  those 
facts,  and  showing  them  not  to  be  tme,  does  not  displace  the 
affidavit.  It  cannot  be  said  to  be  no  affidavit,  though  it  be 
an  untrue  one.  This  document,  though  called  a  memorial,  is 
really  a  paper  writing  under  oath  usually  called  an  affidavit. 
It  did  not  accurately  describe  the  company,  but  the  person 
making  it  may  have  believed  that  it  did.  I  therefore  consider 
the  company  to  have  been  duly  registered  so  far  as  this 
memorial  is  concerned.  I  have  already  said  that  I  think  the 
official  agent  had  the  same  power  to  sue  for  caUs  as  the 
manager,  and  I  think  he  could  recover  these  calls  before  the 
magistrates,  as  sought  to  be  done  here. 

The  official  agent  brought  his  case  in  a  most  confdsed 
manner  before  the  Court  below.  Perhaps  a  little  of  the 
confusion  has  come  before  us.  But  the  confusion  begun  by 
him  has  led  to  this  application.  In  discharging  the  present 
rule,  therefore,  we  give  him  no  costs. 

MoLESwoBTH,  J.,  concurrcd  with  the  Chief  Justice. 

Bule  or  Order  msifar  prohilntian 
discharged,  htt  unthout  coets. 
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BRUCE  V.  KERR  and  Anothib. 

March  29. 
CASE  stated  by  consent  of  parties,  for  the  opinion  of  the  By  indenture 


Court 


The  point  was,   whether  upon  a  deed  containing  a  ^^ber^  1860 
recital  as  to  a  sum  due  an  action  of  covenant  to  pay  that  sum  between  K.  A^ 

t  -I  t  •  ^  •     J  ^'  of  the  one 

could  be  maintained.  p^^^^  ^^  ^^ 

of  the  other 

part,  it  was 

By  Indenture  dated  16th  October  1860,  between  Robert  recited  that 

JTerr  and  William  Clarke  the  younger,  of  the  one  part,  and  ^;,J^^^^ta 

David  Bruce  of  the  other  part,  it  was  recited  : — ^That  by  a  to  JT.  &  C,  for 

£sn  nnn  n't 
conveyance  dated  in  1860,  in  consideration  of  £20,000  thereby  ^^ich  only 

expressed  to  be  paid  by  Kerr  and  Clarke  to  Bruce,  Bruce  £18,000  had 

been  pud; 
conyeyed  to  Kerr  and  Clarke,  as  joint  tenants  in  fee,  certain  and  that  it 

hereditaments  described,  being  mining  and  quartz  crushing  *"\^S^ILi. 

property ;  that,  in  fact,  of  the  sum  of  £20,000  so  expressed  to  £2000,  "  the 

have  been  paid,  only  £18,000  were  actually  paid ;  and  that  it  p^pchMe* 

liad  been  **  agreed  by  and  between  the  parties  hereto  that  the  money, 

. ''  sum  of  £2,000,  the  balance  of  the  said  purchase-money,  interest 

"  together  with  interest  thereon,  should  be  paid  at  the  time,  and  *^^??V 

''  should  be  secured  in  the  manner  hereinafter  expressed"     It  paid  at  the 

was  then  witnessed  that  '^  in  pursuance  of  the  said  agreement,  g^onidbe 

**  and  in  consideration  of  the  sum  of  £2,000  so  due  and  owing  secured  in  the 

*^  as  aforesaid,"  Kerr  and  Clarke  did  convey  unto  Bruce,  in  hereinafter 

fee,  the  hereditaments  described,  subject  nevertheless  to  the  5?"**°?®^' 
'  "  The  indenture 

conveyed  the 

herecUtaments  back  to  JB.,  as  mortgagee  in  fee,  sabject  to  redemption.     It  was  agreed 

that  if  IT.  &  a  should  repay  this  £2000  on  the  16th  October,  1862,  "  and  also,  in  the 

meantime,  interest  for  the  said  principal  sum,"  Ac,  '*  by  four  equal  quarterly  payments," 

on  days  named,  then  B,  should  reconvey  the  hereditaments  free  from  incumbrance  ; 

and  ibat  the  mortgagors  might  pay  off  before-hand  if  they  liked.    It  was  covenanted 

by  K,  &,  C.  simply  that  they  had  not  incumbered.    It  was  agreed  by  both  parties  that 

in  case  of  default  in  payment  of  principal  or  interest  on  the  days  provided,  then  JB, 

might  sell ;  and  the  usual  clauses  were  inserted  to  enable  him  to  give  title,  assurances, 

and  discharges ;  and,  lastly,  it  was  agreed  that  until  any  default  in  payment,  K.  &  C» 

should  retain  and  ei^oy  the  premises.    The  interest  fell  in  arrear  two  quarters. 

Seld,  on  a  case  stated  by  the  parties  without  pleadings  for  the  opinion  of  the 
Court,  that  the  above  Indenture  contained  an  express  covenant  to  pay  principal  and 
interest,  on  which  £  ft  C  might  be  personally  sued  in  covenant  for  the  interest  in 
arrear. 
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1862.  ^  proTiflo  for  redemption  next  contained.  It  was  then  proyided 
and  agreed  between  the  parties  -that  if  Kerr  and  Clarke,  <&c., 
should  pay  &a,  ix>  Bruce,  Ac,  £2,000  on  the  16th  October, 
1862,  at  the  Bank  of  New  South  Wales,  in  Melbourne,  and 
also  in  the  meantime  interest  for  the  said  principal  sum  at  the 
rate  of  £10  per  cent  per  annum,  by  four  equal  quarterly 
payments  on  days  named,  then  Bruce,  &c,,  should  re-convey, 
Ac,  free  &om  incumbrances,  &c.  It  was  agreed  that  Kerr 
and  Clarke  might  pay  off  the  £2,000  beforehand,  if  they  liked. 
It  was  covenanted  by  Kerr  and  Clarke  for  them,  their  heirs^ 
executors,  and  administrators,  simply,  '^  that  they  the  said 
"  Robert  Kerr  and  William  Clarke,  the  younger,  have  not  at  any 
"  time  heretofore  made,  done,  committed,  or  executed,  any  act, 
'^  deed,  matter,  or  thing  whatsoever,  whereby  the  said  land  and 
''  hereditaments,"  ka,,  ''  are,  is,  or  may  be  charged,  impeached, 
"  or  incumbered"  It  was  provided  and  agreed  between  the 
parties,  that  "in  case  Kerr  and  Clarke,^'  &c.,  "shall  make 
"  default  in  payment  to  the  said  Bruce,'*  &c.,  "  of  the  said  sum 
**  of  £2,000,  or  any  part  thereof,  or  of  the  interest  thereof  or 
"  of  any  part  thereof,  on  or  at  any  one  of  the  precise  days  on 
"  which  the  same  respectively  are  provided  to  be  paid  as 
"  aforesaid,  contrary  to  the  condition  hereinbefore  contained, 
"  and  the  time,  intent,  and  meaning  of  these  presents,"  then  it 
should  be  lawful  for  Bruce,  &c,  to  sell  the  premises,  Ac. ;  and 
the  usual  clauses  were  inserted  to  enable  him  to  make  good 
title,  give  title,  give  good  discharges,  &c.  There  were  other 
special  stipulations,  not  material  Lastly,  it  was  covenanted 
on  the  part  of  Bruce,  &c,  that  "  until  defnult  shall  be  made  in 
"  payment  of  the  said  principal  money  or  interest,  or  any  part 
"  thereof  respectively,  contrary  to  the  conditions  hereinbefore 
"  contained,"  it  should  be  lawful  for  Kerr  and  Clarke  to  retain 
and  enjoy  the  premises,  &c. 

The  interest  due  under  the  Indenture  falling  in  arrear,  the 
plaintiff  declared  in  covenant,  alleging  that  by  the  Indenture 
the  defendants  "did  covenant  with  the  plaintiff"  to  pay  to 
him  the  £2,000  on  the  day  named,  "  and  also  interest  upon 
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*'  and  for  the  said  principal,"  on  the  days  named ;  and  stating,         i862. 
for  breach,  that  two  quarters*  interest  were  due  and  unpaid  : 
damages  £200. 

The  defendants  pleaded  simply,  non  est  factum,  putting  in 
issue  that  they  had  coyenanted  as  in  the  declaration  allied. 

The  question  stated  for  the  opinion  of  the  Court  was, 
whether  the  Indenture  proved  the  issue  lying  upon  the 
plaintiff.  If  the  Court  were  of  opinion  that  it  did,  a  verdict 
for  the  plaintiff  damages  £110  4s.  6d.  was  to  be  entered,  as 
if  the  issue  had  been  tried  and  those  damages  found  by  a  jury. 
If  the  Court  were  of  the  contrary  opinion,  the  verdict  was  to 
be  entered  for  the  defendants.     Costs  to  abide  the  event. 

Fellows  in  support  of  the  declaration,  dted  Courtney  v, 
Taylor  (ft),  Moneypenny  v,  Moneypenny  (c),  Wood  v.  Copper 
Mines  Company  (d),  Eastern  Union  Railway  Company  v. 
Hart  («),  Farrell  v.  Hilditch  (/). 

Holroydy  in  support  of  the  plea  traversing  the  covenant. 
— ^The  question  whether  the  defendants  by  this  Indenture 
intended  personally  to  covenant  for  payment  of  this  sum  of 
money,  as  well  as  to  make  their  land  a  security  for  its 
repayment,  is  to  be  judged  by  looking  as  well  to  the  whole 
contract  and  the  form  and  arrangement  of  its  provisions,  as  to 
particular  clauses.  It  is  obvious  that  these  defendants  were 
trustees ;  the  covenants  inserted  on  their  behalf  are  solely 
trustees'  covenants ;  the  common  covenant  for  repayment  by 
them- as  mortgagors  was  omitted.  Such  an  omission  is  more 
significant  of  intention  not  to  be  personally  bound  than  the 
presence  of  the  recitals  and  other  passages  relied  on  by  the 
other  side  is  significant  of  intention  to  be  personally  bound. 
The  omission  of  such  a  covenant  where  such  was  the  intention 

(6)  B  M.  &  G.,  851.  («)  8  Ex.,  116. 

(c)  3  De  G.  &  J.,  672.  (/)  5  C.  B.,  N.  S.,  840. 

(rf)  7  C.  B.,  906. 
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1862.  coold  not  have  been  accidental ;  but  the  presence  of  snch 
recitals  is  matter  of  common  course  in  all  cases — equally  where 
the  intention  to  be  bound  personally  exists,  and  where  such 
intention  is  expressly  negatived.  Is  it  probable,  if  it  were 
intended  that  these  defendants  should  be  personally  boimd, 
that  the  covenant  specially  adapted  to  and  always  used  for 
that  purpose  diould  be  omitted ;  and  the  intention  expressed 
by  recitals  and  other  words  not  adapted  to,  and  never 
intentionally  inserted,  for  that  purpose  9  Briscoe  v.  King  (^), 
Taies  v.  Aston  (A),  Marryatt  v,  Marryatt  {J), 

Fellows  J  in  reply,  cited  Fumivall  v.  Coombes  (ifc). 

Thi  Coubt  thought  it  was  unnecessary  in  this  case  to  say 
whether  there  was  an  implied  covenant,  as  they  held  this 
indenture  to  contain  an  express  covenant  to  pay.  No  particular 
form  of  words  was  necessary  to  make  a  covenant  The  proviso 
for  redemption  fixed  the  days  and  manner  of  payment.  The 
recital  stated  an  agreement  to  pay  at  the  times  mentioned  by 
the  proviso.  That  was  the  same  as  if  the  recital  had  set  out 
the  times  of  payment ;  and  so  the  recital  became  an  agreement 
under  seal,  to  pay  at  those  times.  There  might  be  great  force 
in  the  arguments  of  Mr.  Holroyd  in  resisting  a  mere  implication ; 
but  those  arguments  gave  the  go-bye  to  the  fact  that  these 
words  constituted  an  express  covenant,  and  distinguished  this 
from  cases  of  mere  implication. 

Judgment  to  be  entered  for  the  plaintiff  in  terms  of  the  case 
stated 

ijg)  8  Cro.  Jac.,  281.  (J)  29  L.  J.,  Ch„  666. 

(A)  4  Q.  B.,  182.  (At)  6  M.  &  0.,  736. 
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BENTLET  (Appellant)  v.  JAMISSON  (Bbspondknt.) 


Ai 


March  29. 

lPPEAL  from  the  County  Court  at  Castlemaine.  An  instrument 

in  these  words 
Jamieson  sued  BentUy  on  his  "promissory  note"  in  this  ^^  ^^^'to 
form : — <'  I  promise  to  pay  the  sum  of  £49  13s.  4d.  and  costs,  pay  the  sum 

«  for  value  received."  and^^Vt^" 

valae 
The  particuLirs  of  demand  limited  the  phuntiff 's  claim  to  "^^i^®^"  » 

''  £49  13s  4d.y  and  interest  at  18  per  cent,  per  annum  until  promissory 
«  T^o^r««.^4^ »»  "ote,  because 

"payment  not  for  a  sum 

certain;  and 

It  was  objected  that  the  instrument  was  not  a  promissoiy  <*"?<>*  ^ 
^  r  ^    made  such 

note  because  not  for  a  sum  certain,  the  "  costs "  being  un-  by  abandoning 

"pertained.  S:^elL. 

of  demand. 
Leave  to  amend  was  given  and  the  plaint  was  amended  by 
striking  out  the  word  ^  promissory". 

It  was  objected  that  the  amendment  had  made  the  matter 
no  better,  because  the  instrument  could  only  be  relied  on  as  a 
promissoiy  note,  and  because  a  ''  note"  must  be  understood  to 
be  a  "  promissory  note,"  if  it  were  sued  on  as  an  instrument 
the  consideration  of  which  needed  not  to  be  proved. 

The  Judge  below  gave  a  verdict  for  the  plainti£^  and 
defendant  appealed. 

FellowSf  for  the  appellant,  cited  Smith  v.  Nightingale  (Q, 
Bolton  V.  DugddU  {m)y  Ayre  v.  Femaide  (n). 

Higinbotham,  for  the  respondent — All  the  cases  cited  shew 
only  that  where  an  instrument  containing  a  sum  certain  and  an 
uncertain  sum  also  was  decLired  upon  as  a  whole,  the  imcertaiuty 
as  to  a  portion  of  the  whole  has  been  held  fatal ;  but  in  this 
case  the  particulars  of  demand  limited  the  claim  to  the  £49, 

(0  2  Starkie,  875.  (»)  4  M.  &  W.,  168. 

(m)  4B.&Ad.,619. 
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1862.  which  was  certain,  and  abandoned  the  uncertain  daim  for  costs. 
In  the  interpretation  of  ordinary  agreements,  a  portion  may 
often  be  abandoned  as  surplusage.  Here  the  portion  conceniiiig 
costs  may  be  abandoned.  Chater  v.  Beckett  (o),  Thomas  v. 
Williams  (p),  Wood  v.  Benson  (q). 

Ths  Coust  doubted  whether  the  same  principle  could  be 
applied  to  negotiable  instruments. 

Higinbotham, — ^Then  the  instrument  was  evidence  under  the 
account  stated,  or  as  a  contract  of  original  liability  in  the 
defendant  This  note  was  given  by  Bentley,  who  was  a  share- 
holder in  a  mining  association  registered  imder  the  Act  21  ViCj 
No.  56,  to  buy  out  an  execution  against  the  property  of  the 
association.  The  shareholders  in  such  companies  are  not 
personally  liable.  This  execution  had  gone  in  on  a  portion  of 
the  property  of  the  association.  Bentley,  to  fifee  the  property 
from  the  execution  gave  this  note.  The  judgment  creditor  by 
giving  up  the  lien  of  his  execution  dischaiged  the^debt  It  was 
not  like  execution  against  the  property  of  a  company  whose 
shareholders  are  personally  liable  ;  in  such  a  case,  the  creditor 
going  out  of  possession  is  no  release  or  extinction  of  the  debt ; 
but  here,  where  the  shareholders  were  not  personally  liable, 
giving  up  possession  was  a  release  of  the  debt  Bentletfy 
therefore,  did  not  give  his  note  as  a  guarantee  for  the  payment 
of  a  debt  of  another,  but  gave  it  as  an  original  substituted 
liability  for  the  relief  of  the  property  of  the  company.  Such 
an  original  contract  of  liability  did  not  need  to  express  any 
consideration.     Qoodman  v.  Chase  (r),  Nichols  v.  Diamond  («). 

The  Court  held  the  instrument  to  be  no  promissory  note,  and 
to  be  no  evidence  of  a  contract,  or  on  the  account  stated  :  and 
intimated  that,  if  plaintiff  below  would  consent,  a  non-suit 
should  be  ordered. 

By  consent,  the  Court  ordered  a  nonsuit  to  be  entered. 

(o)  7  T.  R.,  201.  (r)  1  B.  &  Aid.,  297. 

(p)  10  B.  &  C,  664.  (*)  9  Ex.,  154 

(q)  2  Cr.  &  J.,  94. 
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BROADFOOT  v.  WILSON. 

April  3. 


^PPEAL  in  the  form  of  a  case  settled  and  signed  under  Where  under 
the  21  Vic,  No.  29,  sec.  68,  by  the  Judge  of  the  County  ^^  29!b.68, 

Court  at  Sandhurst.  a  County 

Court  Judge 
had  settled 
The  Judge  had  settled  the  case  and  signed  it  but  there  and  signed 

_  .  _  ,         ,  .  ,    .     .  an  appeal  case, 

was  nothing  to  shew  that  the  parties,  or  their  Attorneys  or  but  there  was 

Com«el,coxdd  not  agree.  Alt'^the 

parties  could 

Stawell,  C.  J. — It  does  not  appear  that  the  parties  cannot  ^^^^^the' 

agree.     We  cannot  entertain  the  case  as  stated  by  the  Judge,  ohiection 

heing  insiBted 
unless  the  parties  could  not  agree  to  a  statement.  onTtiiat  the 


,     Court  could 
Williams,  J. — ^This  is  not  a  case  reserved  by  the  Judge ;  it  not  entertain 

is  the  appeal  of  the  parties  themselves  on  a  case  to  be  agreed        ^ 

upon  by  them ;  and  their  case  is  only  to  be  stated  by  the 

Judge  if  they  cannot  agree  on  it  themselves. 

J.  W.  Stephen, — Does  not  the  signature  of  the  Judge  to  the 
case  stated  satisfy  the  Court  of  the  feu^t  that  the  parties  could 
not  agree  upon  the  case  to  be  stated ) 

Fellows^  for  the  other  side,  was  imderstood  to  insist  on  the 
objection  pointed  out  by  the  Court 

Stawell,  C.  J.,  said  the  point  had  been  already  more  than 
once  decided,  and  was  indeed  clear,  independent  of  authority. 

Case  struck  out. 
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Aprils. 

Where  under 
the  Act 
No.  29,  8.  68, 
a  County 
Court  Judge 
had  settled 
and  signed  an 
appeal  case, 
and  there  was 
nothing  on 
the  face  of  the 
case  to  shew 
that  the 
parties  could 
not  agree,  but 
in  the  fold  of 
the  case  was  a 
consent  by  the 
Attorneys  to 
the  case  being 
set  down  for 
argument 
before  the 
Supreme 
Court: 

Meld,  that 
the  parties 
had  agreed  to 
waive  the 
objection,  and 
that  the  case 
might 
proceed. 


COOKE  V.  COWARD. 


A. 


.PPEAL  in  the  form  of  a  case  settled  and  signed,  under 
21  Fic,  No.  29,  sec.  68,  by  the  Judge  of  the  County  Court 
at  Melbourne. 

The  Judge  had  settled  the  case  and  signed  it,  and  there  was 
nothing  on  the  face  of  it  to  shew  that  the  parties  could  not 
agree;  but  in  the  fold  of  the  case,  and  evidently  written 
after  the  case  had  been  settled  by  the  Judge,  there  was  a 
consent,  signed  by  the  Attorney  of  each  party,  and  in  the 
following  words  and  figures  : — 

''  We  consent  to  this  case  being  set  down  for  argument 
'^  before  the  Supreme  Court  for  to-morrow  Thursday  the  3rd 
"day  of  April  Inst." 

O,  3f.  Stephen  raised  the  objection  that  the  necessary  fiicts 
to  give  the  Judge  below  power  to  state  the  case  did  not 
sufficiently  appear. 

Fellows  relied  on  the  consent,  as  sufficiently  shewing  that 
the  facts  requisite  to  give  power  to  the  Judge  had  occurred. 


O.  M.  Stephen^ — ^The  consent  was  never  given  for  that 
purpose ;  nor  with  any  attempt  to  waive  the  point  of  juria- 
diction.  The  officer  of  the  Court  had  objected  to  set  down 
the  case  because  it  came  too  late  ;  and  to  get  over  that 
objection  alone — ^to  waive  only  the  objection  that  the  case  had 
come  too  late  to  be  set  down — ^the  two  Attorneys  signed  that 
consent  for  the  satisfaction  of  the  officer.  It  was  never 
intended  to  waive  any  objection  appearing  on  the  case. 
Consent  cannot  give  jurisdiction. 
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The  Court,  after  some  deliberation,  held  this  consent  to 
the  case  being  set  down  for  argument  to  be  sufficient  evidence 
that  the  parties  had  agreed,  with  knowledge  of  the  objection, 
to  waive  it,  and  have  the  case  argued  notwithstanding ;  and 
that  as  the  objection  was  one  which  might  be  waived,  the 
azgument  might  proceed. 


RUCKER  i;.  LYALL. 

April  3. 

^ljlPPEAL  in  the  form  of  a  case  settled  and  signed  under  Where,  under 
21  Ftc,  No.  29,  sec.  68,  by  the  Judge  of  the  County  Court  at  f  county  ^' 

Melbourne.  Court  Judge 

had  settled  an 
appeal  case. 

The  Judge  had  settled  the  case  and  signed  it ;  there  was  ^^  tw^ww 

nothing  on  any  part  of  it  to  shew  that  the  parties  could  not  nothing  on 

agree  ;  but  on  a  separate  piece  of  paper,  signed  by  the  Attorney  J^e  rase  to 

of  the  Respondent  only,  was  a  consent  in  the  following  words  :  ^^ew  that  the 

parties 
could  not 

« In  the  Supreme  Court  ^"^  ^ J*  °^ 

-^  a  separate 

<<  In  the  matter  of  this  appeal  fix>m  the  County  Court  of       piece  of  paper 

"  Melbourne  "^®^  ^^  *•  ® 

meiDoume  Attorney  of 

^'Bucker  (Appellant)  v.  Lyall  (Respondent)  the 

"  We  consent  that  this  appeal  shall  be  set  down  for  hearing  o^^^^^ 

"  this  term."  consent  to  the 

appeal  being 
set  down  for 

Michtej  for  the  Respondent,  took  the  objection  that  the  ^^"fhatthe 

&cts  giving  the  Judge  below  jurisdiction  did  not  sufficiently  parties  had 

agreed  to 

appear.  ^aive  the 

objection,  and 
that  the 
Billing^  for  the  Appellant  relied  on  the  consent  signed  by  appeal  might 

the  other  party.  P~^^ 

The  Coubt  held  this  consent  to  shew  that  the  parties  had 
agreed  to  waive  the  objection. 

VOL.  I. LAW.  N 
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March  2S. 

An  allottee  of 
shares  in  a 
Mining 
Association 
registered 
under  the 
Mining 
Associations 
Act  1858  is 
not  liable  to 
be  sned  by  the 
director  of  the 
Association 
under  the  Act 
for  sums  due 
under  the 
instrument  of 
association,  if 
he  has  not 
executed  it. 


FARRAN  r.  BOWMAN. 


c 


ASE  for  Appeal,  settled  and  signed  under  the  Gold  Fields 
Act,  21  Fic,  No.  32,  sec.  71,  by  the  Judge  of  the  Court  of 
Mines  at  Castlemaine. 

The  Plaintiff  was  "director"  of  the  Fortuna  Quartz-mining 
Association,  registered  under  the  "  Mining  Associations  Act 
1858 ;"  and  under  the  aboye  Act  sued  the  Defendant  as  a 
shareholder  of  the  Association  for  £423,  "  alleged  to  be  due 
"  from  Defendant  to  the  Association  on  account  of  calls  made 
"  in  respect  of  564  shares  allotted  to  the  Defendant  at  his 
"  request  being  55.  per  share  due  on  allotment  and  10s.  per 
"  share  on  the  first  and  second  calls  made  by  the  board  of 
"  managing  members  alleged  to  be  in  accordance  with  the 
"  terms  of  the  instrument  of  association  of  which  the 
"  Defendant  was  alleged  to  hare  had  due  notice." 

At  the  hearing  before  the  Judge  of  the  Mining  Court, 
Plaintiff  put  in  evidence : — 1.  The  instrument  of  association, 
dated  November  1860,  and  duly  registered,  of  the  Fortuna 
Mining  Association,  a  former  company  whose  interest  the 
Fortuna  Quartz-mining  Association  was  formed  to  buy  up 
and  work.  2.  The  advertisement,  dated  29th  October  1860, 
of  the  Fortuna  Quartz-mining  Association,  headed  thus : — 
"  Fortuna  Quartz  -  mining  Association,  Barker's  Creek. 
<<  Capital  £5,000,  in  shares  of  £1  each.  Five  shillings 
'^  deposit  on  application,  five  shillings  on  allotment,  and  the 
"  balance  as  may  be  required  by  the  managing  committee ;" 
giving  the  names  of  the  '^  provisional  committee,"  and  ending 
thus — "  Further  information  can  be  obtained  from  any 
'^  member  of  the  provisional  committee,  to  whom  application 
"  for  shares  can  be  made  on  or  before  Monday,  29th  October, 
<<  on  which  day  the  shares  will  be  allotted.''  3.  The  appli- 
cation for  shares  by  Defendant's  agent  as  follows : — 
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"  To  the  Provisional  Committee  of  the  Fortuna  1862. 

''  Qaartz-mining  Association. 

"  Gentlemen, — I  beg  to  apply  for  564  shares  in'  the  above- 

"  named  Association,  and  I  hereby  agree  to  accept  the  same, 

''  which  may  be  allotted  to  me ;  also  to  pay  the  calls  on  the 

*^  same,  and  to  sign  the  instrument  of  association  in  conformity 

^'  with  the  Mining  Associations  Act,  failing  which  my  shares 

''  shall  become  forfeited  to  the  said  Association. 

**  Robert  Bowman. 
''  Castlemaine,  Oct.  29th,  1860." 

4.  A  cheque,  dated  29th  October  1860,  by  Defendant's  agent, 
for  £141,  being  the  deposit  of  55.  per  share  on  the  shares 
applied  for  on  behalf  of  the  Defendant.  5.  Proof  that  the 
whole  564  shares  applied  for  were  allotted  to  Defendant. 
6.  The  instrument  of  association,  dated  5th  October  1860, 
of  the  Fortuna  Quartz  -  mining  Association,  containing 
Defendant's  name  in  its  schedule,  as  holder  of  564  shares,' 
but  not  executed  by  the  Defendant,  or  by  any  one  on  his 
behalf.  7.  Proof  of  the  due  registry  of  this  deed  on  29th 
November  1860.  8.  A  letter  from  the  "director"  to  the 
Defendant,  as  follows : — 

"  Castlemaine,  May  1,  1861. 

"  Sir, — I  beg  to  call  your  attention  to  the  fact  that  the 
^*  following  sums  of  money  are  due  by  you  on  the  564  shares 
**  allotted  you  in  this  Company — ^namely,  £141,  being  deposit 
*^  on  allotment;  £141,  being  first  call;  £141,  being  second 
*^  call — ^making  £423  in  all.  Said  calls  were  duly  adyertised, 
*'  and  are  now  chargeable  with  interest  at  the  rate  of  fifteen 
''  per  cent,  per  annum,  in  terms  of  instrument  of  association. 
^'  I  have  also  to  inform  you  that,  if  the  above  amounts  are 
"  not  paid  at  the  expiration  of  two  weeks  from  this  date,  the 
'^  board  of  managing  members  will  proceed  to  deal  with  the 
^^  said  shares  as  may  seem  best  for  the  interests  of  the 
'^  Company,  and  as  they  may  be  advised. 

"  I  am.  Sir,  your  obedient  servant, 

"  J.  Fabran. 

"  Fortuna  Quartz-mining  Association." 

n2 
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And  9.  Another  letter  from  the  Director  to  the  Defendant, 
as  follows : — 

"  Castlemaine,  Sept.  27, 1861. 
'<  Sir, — Referring  to  my  letter  to  yon,  dated  Ist  May  1861, 
''  I  have  now  to  inform  yon  unless  the  amount  therein  stated 
"  — namely,  four  hundred  and  twenty-three  pounds  sterling 
"  (£428) — due  by  you  on  your  564  shares,  is  paid  within 
'^  fourteen  days  from  this  date,  that  steps  will  be  taken  to 
"  recover  the  same. 

"  I  am,  Sir,  your  obedient  servant, 

"  J.  Fasran^  Director. 
**  Fortuna  Q.  M.  Association." 


The  Defendant's  Counsel  applied  for  a  "  nonsuit,"  on  the 
following  among  other  grounds : — 1.  That  Defendant  was  not 
a  shareholder  liable  to  pay  calls,  never  having  executed  the 
instrument  of  association.  2.  That  the  Association  had  no 
power  to  enforce  any  payment  of  deposit  on  allotment. 


Wood,  for  the  Defendant. — ^This  was  an  action  by  the 
''  director "  of  this  Association,  under  the  Act,  against  a 
member  of  the  Association  for  calls  alleged  to  be  due  "  in 
'^  accordance  with  the  terms  of  the  instrument  of  association." 
The  Defendant  never  signed  the  instrument  of  association. 
The  Act  No.  56,  sec.  3,  shews  how  the  powers  of  the  director 
of  the  Association  are  to  be  defined  in  ''  the  instrument  of 
'^  association,"  and  then  says,  ''  And  such  instrument  of 
"  association  shall  be  subscribed  by  each  member  thereof." 
Section  25  empowers  the  Association  to  bring  suits  and 
actions  ''  in  the  name  of  the  director  for  the  time  being  for 
"  and  on  behalf  of  the  Association."  Section  26  empowers 
the  Association  to  bring  such  actions  or  suits  ''  against  any 
<<  member  "  to  recover  any  moneys  due  and  payable  to  the 
Association  "  for  or  by  reason  of  any  call  made  in  accordance 
*^  with  the  provisions  of  the  instrument  of  association;"  and 
declares  it  shall  not  be  necessary  in  such  actions  or  suits  to 
prove  "  anything   further  than  that  the  plaintiff  is  such 
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'*  director,  and  that  the  defendant  is  a  member  of  such 
"  association  and  the  amonnt  of  such  call."  The  Wdterfordy 
Wexford,  Wicklowy  and  Dublin  By,  Coy,  v,  Pidcock  (Q; 
The  New  Brunswick  and  Canada  By,  and  Land  Coy.  v. 
Muggeridge  (v);  same  Case  on  error  in  the  Exchequer 
Chamber  (w) ;  The  Wolverhampton  New  Waterworks  Coy.  v. 
Uawkesford  (pc)  ;  The  Irish  Peat  Coy,  v,  Phillips  (y),  and  on 
error  in  the  Exchequer  Chamber  (/).  But  if  the  Defendant 
can  be  deemed  a  member  of  the  Association  within  the 
meaning  of  the  Act,  and  the  director  held  enabled  to  sue  him 
for  money  due  to  the  Association  as  calls,  yet  the  Defendant 
cannot  be  sued  for  the  money  alleged  to  be  due  as  deposit  on 
allotment.  This  money  was  not  due  as  calls,  and  the  Act 
only  enables  the  Company  to  sue  for  money  due  "  for  or  by 
"  reason  of  any  call  made,"  &c. 


1862. 


Higinbothamy  for  the  Plaintifif. — The  cases  cited  on  the  first 
point  were  decided  on  the  Companies  Clauses  Consolidation 
Act,  8  Vic,  cap.  xvi.,  and  on  the  Joint  Stock  Companies  Act, 
19  &  20  Vic,  cap.  xlvii.  By  the  first  of  these  Statutes,  a 
^'  shareholder "  must  haye  subscribed  the  prescribed  sum  or 
otherwise  hate  become  entitled  to  a  share,  ajid  his  name  must 
be  on  the  '^  Register  of  Shareholders,"  which  the  Company 
is  bound  to  keep;  and  by  the  second  Statute,  a  particular 
'*  restrictive  definition  of  a  shareholder ''  is  given,  and  it  is 
enacted  that  '*  no  other  person "  shall  for  the  purposes  of 
that  Statute  '^  be  deemed  to  be  a  shareholder."  The  law 
applicable  to  the  present  case  is  different.  As  to  the 
2nd  section  of  the  Act  No.  56,  requiring  the  instrument  of 
association  to  be  ^'  subscribed  by  each  member  thereof,"  it  is 
plain  from  the  context  that  the  word  "  member  "  is  not  there 
used  in  the  same  sense  as  afterwards  in  the  7th  section.  The 
7th  section  enacts  that  ^'  until"  the  provisions  of  the  next 


(0  8  Ex.,  279;  22  L.  J.,  N.S., 
Ex.,  146;  and  17  Jur.,  26. 

{v)  4  H.  &  N.,  160 ;  and  28 
L.  J.,  N.  S.,  Ex.,  193. 


(w)  28  L.  J.,  N.  S.,  Ex.,  866. 
(x)  29  L.  J.,  N.  S.,  Q.  B.,  121. 
(jf)  30  L.  J.,  N.  S.,  Q.  B.,  115. 
(a)  lb.,  363. 
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preceding  four  sections  hare  been  complied  with,  ''  no  such 
^'  association  shall  be  deemed  to  have  been,  formed  nnder  nor 
''  shall  anj  of  the  members  be  entitled  to  the  benefit  of  the 
"  provisions  of  the  Act."  Now,  some  of  the  provisions 
specified  in  the  next  preceding  fonr  sections  include  things 
which  conld  not  be  done  until  after  subscription  to  the 
instrument  of  association.  The  question  is  not,  whether  a 
person  must  be  a  member,  but  whether  he  can  be,  or  be 
deemed,  a  shareholder  without  signing  the  deed.  Section  26 
enacts  that  in  an  action  or  suit  by  the  director  against  "  any 
*'  member"  for  calls,  it  shall  be  "  sxifficient  for  the  Association 
"  to  declare  and  allege  that  the  Defendant  being  a  member 
''  of  such  or  entitled  to  so  many  shares  in  the  stock  of  such 
"  Association  is  indebted,"  &q.  So  that  the  Defendant  may 
be  declared  against  as  a  member  of  the  Association — that  is 
to  say,  as  a  shareholder  in  it,  if  only  entitled  to  shares  in  it. 
There  is  no  such  provision  in  this  Act  as  that  in  the  English 
Statute  requiring  the  person  to  have  subscribed  or  otherwise 
become  entitled,  and  to  be  entered  by  name  on  the  ''  Register 
of  Shareholders."  So  a  person  may  be  a  shareholder  without 
signing  the  deed.  All  other  things  on  this  point  are  assumed 
by  the  case.  As  to  the  second  point,  a  deposit  on  allotment 
is  a  call,  under  the  instrument  of  association. 


Wood  replied. 


Thb  Court  held  that  as  the  Defendant  had  never  executed 
the  instrument  of  association,  the  director  of  the  Association 
could  not  sue  him  for  sums  due  under  the  instrument  of 
association. 
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1862. 
LAING  (Appellant)  v.  HERBERT  (Rkspotoknt).  '^ — , — 

Aprils, 

./xPPEAL  from  the  Coonty  Court  at  Sandhurst.  An  authority 

to  enter  into 
occupancy 

Herbert^  the  Pkintiff  below,  rate  collector  to  the  Campaspie  does  not 

include  an 
District  Road  Board,  sned  Laing,  the  Defendant  below,  as  authority  to 

Official  Assignee  of  the  insolvent  estate  of  Deehan  Brothers,  ^^  *^®  ^^ 
°  '   of  occupancy ; 

for  road  rates  in  respect  of  lands,  part  of  the  insolvent  estate,  and  evidence 

of  an 

adiAittionby 

For  the  defence,  it  was  objected  that  there  was  no  proof  of  *p  *Kent  of 

the  principal  B 
occupancy  by  LaiTig,  as  Official  Assignee ;  and  no  proof  of  snch  occupancy  is 

an  occupancy  hjLaing  as  the  RoadAct  16  Fic.,No.40,  has  in  view.  ^^^^^^  ^^ 

occupancy 

Under  the  latter  of  the  two  objections,  it  was  contended  that  ^  ^Yie 

the  occupant  made  liable  by  the  Road  Act  is  he  who  is  in  occupa-  principal  with 

payment  of 
tion  when  the  District  Road  Board  fixes  the  rate  of  assessment  rates  due  only 

under  Section  27,  and  not  he  who  is  in  occupation  when  demand       ™  *". 
'  ^  occupant. 

of  payment  is  made  after  the  fourteen  days*  publication  of      (^uBre-- 
the  names  of  persons  chargeable  required  by  Section  28.  under  tibe 

16  Fic.,No.48. 
s  28  the 

The  evidence  referrible  to  the  former  of  the  two  objections  j^enon  made 

appears  from  the  observations  made  by  the  Bench.  ^^^^  *°'  ™*^ 

'^'^  ''  18  the  occupant 

at  the  time 
Fellows  and  Harris  for  the  Appellant.  ^*!IS^^^^ 

is  fixed  under 

Higinh^iham  and  Dohson  for  the  Respondent  occupant  at 

the  time  when 
the  demand  of 

The  authorities  cited  were  How  v.  Kennet  (a),  Goodman  payment  is 

V.  The  Mayor  of  Melbourne  (A),  The  Ironmmgers'  Case  (c),  "^^  "^^^"^ 
Goodman  v.  Noble  {d),  The  King  v.  The  Inhabitants  ofDitcheat{e\ 
Ex  parte  Burwash  (/),  and  the  Road  Act,  16  Vic,  No.  40, 
sees.  37,  28,  29,  30. 

(a)  3  A.  &  £.,  659.  (<i)  8  E.  &  B.,  587. 

(h)  Ante,  4.  \e)  9  B.  &  C.,  176. 

(r)  PoUexfen,  216.  (/)  4  N.  Sess.  Cas.,  93. 
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1862.  Stawell,  C.  J. — In  this  action  it  was  sought  to  make  the 

Appellant  liable  on  his  occupation  of  the  lands  in  the  case 
referred  to.  The  evidence  as  to  such  occupation  is  only  that  of 
the  Respondent  himself,  as  follows  : — "  That  the  amounts  were 
"  ascertained  in  the  middle  of  September,  and  the  fourteen 
"  days'  notice  of  demand  was  served  on  Mr.  Millar^  agent  of 
"  Mr.  Laing,  on  September  26th,  and  that  Mr.  Millar 
''  informed  witness  that  Mr.  Laing  was  in  possession  at  this 
"  time.  Mr.  Millar  told  witness  that  Mr.  Laing  was  in 
"  possession  previously  to  witness  serving  the  notice,  and 
*'  after ;  and  that  was  the  only  knowledge  witness  had  of 
"  his  "  (the  Appellant's)  "  occupancy."  From  this  evidence, 
it  appears  that  the  Respondent  swears  he  served  Mr.  Millar^ 
agent  of  Appellant,  with  notice.  Where  he  served  the  notice 
on  Millar  does  not  appear.  For  anything  that  appears, 
Millar  may  have  been  served  in  Pall  Mall,  at  Sandhurst.  If 
there  be  any  presumption  on  the  matter,  it  is  against  the 
service  having  been  made  on  the  premises  in  respect  of  which 
the  demand  was  made.  Millar  then  volunteered  to  tell 
Respondent  that  Laing  was  in  possession  of  those  premises. 
That  is  all  that  Respondent  knows.  The  objection  was  taken 
at  the  trial,  that  there  was  no  sufficient  proof  of  occupation 
by  the  Appellant  as  Official  Assignee.  It  is  now  urged 
that  the  Respondent  was  allowed  to  depose  as  he  did,  that 
the  evidence  was  received;  and  that  any  objection  to  the 
evidence  now  goes  only  to  its  effect.  But  a  party  is  not 
precluded  from  objecting  to  the  admission  of  evidence  because 
he  does  not  fully  urge  his  objection  to  such  admission  at 
the  moment  it  is  given;  and  the  objection  was  sufficiently 
made  here,  for  it  seems  specifically  included  within  the 
objection  that  there  was  no  sufficient  proof  of  the  Appellant's 
occupancy  as  Assignee.  There  is  not  a  particle  of  legal 
evidence  to  shew  such  occupation.  Whether  the  Appellant 
was  such  an  occupant  is  a  conclusion  of  law  to  be  deduced 
from  facts.  This  person,  Millar,  may  have  supposed  that  his 
master  was  entitled  to  possession,  and  that  it  would  be 
discreditable  of  him  to  admit  that  he  was  not  in  possession. 


CASES  AT  LAW. 


167 


Bat  there  is  nothing  to  shew  that  Millar  was  agent,  to 
make  any  snch  admission.  In  onr  opinion,  the  evidence  of 
occnpancy  was  insufl&cient ;  and  the  objection  was  fairly 
taken.  There  is  no  eyidence  of  such  an  actual  possession 'as 
makes  an  occupation  by  the  Appellant.  As  regards  the 
other  question  raised  and  argued  on  the  construction  of  the 
Koad  Act,  we  think  it  very  difficult  indeed ;  and  for  my  own 
part,  as  it  is  not  necessary  to  decide  that  question,  I  forbear 
from  expressing  any  opinion  on  it. 


Williams,  J. — I  think  that  in  a  case  of  this  sort,  we  ought 
to  require  very  distinct  evidence  of  possession  to  be  shewn ; 
and  not  merely  primd  facie  evidence  where  a  distraint  may 
follow.  It  is  like  the  case  of  an  arrest  of  the  body ;  we 
should  see  clearly  such  facts  as  are  requisite  to  give  the 
remedy  of  distress  consequent  upon  the  possession  contem- 
plated by  the  Statute. 

MoLVSwoRTH,  J. — I  hardly  imagine  that  these  statements 
were  evidence  of  an  occupation  by  the  Defendant. as  Official 
Assignee.  Even  sappose  this  person  were  sent  by  the 
Defendant  to  take  possession,  his  admission  that  he  had  done 
so  would  not  bind  the  Defendant.  Though  sent  to  take 
possession,  he  was  not  agent  to  make  any  admission  in 
reference  to  such  possession.  There  is  no  legal  evidence  of 
the  Defendant's  possession  as  Assi^ee. 

Appeal  allowed. 


By  consent,  the  Court  directed  a  nonsuit  to  be  entered. 


Stawkll,  C.  J. — Our  direction  of  a  nonsuit  on  this  point 
must  not  be  taken  as  any  intimation  in  favor  of  the  Respondent 
on  the  other  point ;  for,  indeed,  I  am  rather  against  it. 

WiLLiAUs,  J. — So  am  I ;  but  it  is  not  necessary  to  give  an 
opinion  on  that  subject. 
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— . —  BANKS  AND  Others  v.  GRANVILLE  and  Others. 

April  4. 

The  V-/ASE  for  Appeal,  under  the  Gold-fields  Act,  21  F«c., 

i^'c^lf  No.  32,  sec.  71,  settled  and  signed  by  the  Judge  of  the  Court 

Mines  is  of  Mines  at  Maryborough, 

limited  by 
Section  27  of 

the  Gold  rpjjQ  amended  plaint  summons  in  the  Court  of  Mines,  dated 

Fields  Act,  ^  ' 

and  if  the  14th  August  1861,  was  appended  to  the   case,  and  thus 

Equitv^has  no    ^®^^*^^  *^®  prayer  of  the  amended  plaint : — "  By  which  plaint 

original  "  they  "  (the  Plaintiffs)  "  seek  to  have  the  boundaries  of  the 

neither  has        '^  Plaintiffs*  claim,  situate  on  a  certain  reef  known  as  Walker's 

the  Court  of      «  Reef  on  Stewart's  Hill,  St.  Amaud,  within  the  said  mining 
Mines:  so  that  ® 

on  a  plaint  for  ''  district  defined,  and  which  said  reef  runs  through  a  portion 

bo^'^^^"  "  ^^  ^*^^  claimed  by  the  Defendants  to  be  occupied  by  them 

where  it  '<  as  a  quartz  claim  under  the  Mining  Bye- Laws  of  the  said 

that  the'^         "  district,  and  which  land  so  claimed  by  the  Defendants  is 

question  «  also  situate  on  Stewart's  Hill  aforesaid ;  that  the  rights  of 

between  the 

parties  was       '^  the  parties  may  be  ascertained  and  declared,"  &c. ;  "  and 

"kJ  t^*^^  ^^^  "  ^^^  ^®  Defendants  may  be  restrained  from  interfering  with 

boundaries,  ''  the  Plaintiffs'  claim,  and  from  doing  any  act  whereby  the 

b'whiS^ne ""  "  "«*^*»  *i*^®'  ^^^  interest  of  the  Plaintiffs  thereto  or  therein 

party  said  the  "  may  be  affected." 

other  party 

had  no  right 

**j?M    ,  The  amended  plaint  came  on  for  hearing  in  the  Court  of 

this  sort  of       Mines  on  the  5th  November  1861,  and  no  objection  was  then 

suit  in  its 

present  form 

could  not  be  entertuned  by  the  Court  of  Mines. 

A  suit  in  the  Court  of  Mines  for  definition  of  boundaries  turned  out  at  the  hearing 
to  be  a  suit  in  which  one  party  denied  that  the  other  party  had  any  right  at  all,  and 
the  suit  therefore  should  have  been  dismissed  by  the  Judge ;  but  it  was  not  so 
dismissed ;  and  being  still  entertained,  a  question  of  fact  arose  which  was  deemed  by 
the  Judge  to  be  material,  and  which  could  only  be  tried  by  an  issue.  An  issue  was 
firamed  and  tendered  which  would  have  decided  nothing  conclusively  on  the  question. 
The  Judge  made  no  objection  to  the  frame  of  the  issue,  but  rejected  it,  as  if  no  issue 
would  be  of  any  avail ;  and  dismissed  the  suit.  The  Judge  was  also  wrong  in  reference 
to  the  question  of  fact. 

Held,  on  appeal  to  the  Supreme  Court,  that  though  the  suit  might  have  been  dismissed 
in  the  Court  of  Mines  as  wrongly  framed ;  yet  as  there  had  been  a  miscarriage  on  two 
other  points  appearing  on  the  case  but  not  argued,  the  appeal  should  be  dismissed,  but 
without  costs. 
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made  either  to  the  form  of  the  amended  plaint  or  to  the  relief        1862. 
sought  b J  it. 

The  statements  of  the  case  material  to  be  reported  were 
as  follow : — "  Walker  4r  Co.  were  on  and  before  January  8, 
"  1861,  in  actual  occupation  of  a  quartz  claim  on  a  reef  called 
'^  Clarke's  Heef,  which  is  a  well-defined  main  reef.''  Under 
this  claim,  Walker  j-  Co,  were  entitled  to  ground  eighty  feet 
in  length  along  the  supposed  direction  of  Clarke's  Beef,  and 
one  hundred  and  fifty  feet  in  breadth  at  right  angles  to  the 
supposed  line  of  the  reef  and  on  each  side  of  it.  Within  the 
lateral  boundaries  of  the  daim  of  Walker  4r  Co.^  a  line  of 
quartz  was  struck,  which,  in  the  opinion  of  Banks,  one  of  the 
Defendants,  ''  was  neither  a  vein  nor  a  leader  connected  with 
''  Clarke's  Reef,  but  was  in  itself  a  main  independent  reef." 
Banks  asserted  his  view,  by  marking  out  for  himself  and 
others,  now  represented  by  himself  and  the  other  Defendants, 
a  claim  on  the  new  reef,  which  was  named  Walker's  Reef. 
The  claim  of  Banks  ^  Co,  was  partly  within  the  lateral 
boundaries  of  the  old  claim  of  Walker  4r  Co.  Walker's  party 
assaulted  Banks^s  party.  The  latter  summoned  the  former 
in  the  Warden's  Court,  but  the  proceedings  there  were 
abandoned  and  the  plaint  or  suit  was  instituted  in  the  Court 
of  Mines. 

At  the  hearing  in  the  Court  of  Mines,  after  proof  of  the 
facts  aboTe  set  forth,  Counsel  for  the  Plaintiffs,  Banks  4r  Co., 
offered  to  prove  Walker's  Reef  to  be  a  main  reef,  and  not 
a  mere  vein  or  leader  to  it;  and  he  contended  that,  if  it 
were  so,  Walker  and  Co.  could  not  be  entitled  to  it  under 
Bye-Law  33  of  the  district,  gazetted  17th  June  1859. 

The  Judge  held,  "  That  such  bye-law,  CTen  were  its  terms 
"  negative  instead  of  affirmative,  could  not  over-ride  the 
"  Statute,  and  that  the  line  of  quartz  in  question  being 
«  within  the  lateral  boundaries  of  the  Defendants'  daim,  the 
''  Defendants  would  be  entitled  to  it,  even  supposing  it  to  be, 
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1862. 
Banks 

GBAirrrLLB. 


"  as  alleged  by  Plaintiffs,  a  main  reef  distinct  from  Clarke's 
"  Reef,  and  not  a  mere  vein  or  leader,  as  alleged  by  the 
''  Defendants."  He  was  asked  to  reserve  this  point  for  the 
consideration  of  the  Supreme  Court.  He  consented  so  to  do, 
'^  bat  only  in  the  sense  of  taking  a  formal  note  of  it,  so  as  to 
"  enable  the  Plaintiffs  to  rely  on  the  point  on  appeal." 


The  Judge  allowed  the  Plaintiffs  to  go  into  evidence  as  to 
whether  Walker's  Reef  was  a  main  reef,  or  only  a  vein  or 
leader;  and  after  such  evidence  was  taken,  he  declared  it 
was  ''  directly  so  conflicting,  that  he  could  not  come  to  the 
<<  conclusion  that  the  line  of  quartz  in  question  was  a  distinct 
'<  main  reef,  and  that  on  weighing  the  evidence  on  both  sides 
'<  his  mind  was  rather  inclined  to  the  persuasion  that  it  was 
'*  not  a  distinct  reef ;  and  this  being  so,  he  said  he  should 
"  dismiss  the  plaint."  The  Defendants  now  alleged  that 
the  quartz  called  Walker's  Reef  ''  ran  out  and  ceased  at  the 
"  south-western  extremity  of  their  workings ;  and  at  their 
"  northern  extremity  ran  into,  but  did  not  extend  beyond, 
'<  Clarke's  Reef."  The  Plaintiffs  denied  this,  and  asserted 
that  Walker's  Reef  was  a  distinct  reef,  and  no  leader,  "  and 
"  did  further  extend  at  both  extremities :"  they  therefore 
urged  the  Judge  to  have  the  necessary  works  executed  at 
both  extremities  of  the  eighty  feet  working,  "  to  ascertain 
"  beyond*  doubt  whether  such  line  of  quartz  did  or  did  not 
'^  extend  at  either  extremity  beyond  the  present  workings." 
The  Judge  declined  to  make  any  such  direction. 


The  Plaintiffs'  Counsel  then  required  an  issue  of  fact  to  be 
tried  by  assessors,  under  Section  32  of  the  Gold  Fields  Act ; 
and  submitted  a  form  of  such  issue,  signed  for  both  parties, 
in  these  words  : — ''  The  Plaintiffs  a£Srm  and  the  Defendants 
''  deny  that  the  line  of  quartz  known  in  this  suit  as  Walker's, 
'<  running  north-east  and  south-west,  and  being  eighty  feet 
"  in  length,  extends  at  south-west  beyond  that  point "  [«tc] 
"  and  into  the  groimd  claimed  by  the  Plaintiffs."  The  Judge 
declined  to  allow  such  issue  to  be  tried,  on  the  ground  that  it 
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iny  olyed  the  necessity  of  expensive  working,  and  was  immaterial         1862. 
and  specnlatiye.     He  consented  also  to  reserve  this  point, 
'*  in  the  sense  aforesaid." 

In  dealing  with  other  points  raised,  the  Judge  used  these 
expressions  : — ''  From  the  very  nature  of  the  allegations  on 
''  which  the  Plaintiffs  relied  in  this  suit  to  entitle  them  to 
''  equitable  interference  and  assistance  of  the  Court,  they 
^'  were  stopped  in  this,  suit  from  denying  the  title  of  the 
''  Defendants  to  their  eighty-feet  claim.  That  the  Court 
"  could  not,  under  colour  of  settling  boundaries,  entertain 
"  incidentally  a  mere  ejectment  bill ;  and  that  if  the  Plaintiffs 
"  now  discovered,  from  the  examination  of  the  Defendant 
*'  Walker^  that  they  might  legally  demand,  under  the  Bye- 
''  Laws,  one-half  of  the  Defendants*  claim  as  an  excessive  one, 
'^  they  should  assert  that  legal  right  elsewhere — ^namely,  before 
'<  the  Warden,  under  the  77th  section  of  the  Act,  and  that  it 
"  was  not  competent  to  them  to  do  so  before  this  Court  in  its 
''  original  equitable  jurisdiction,  at  least  in  this  form  ofsuit^^ 

Finally,  the  Judge  dismissed  the  suit,  with  costs  taxed  at 
£150,  *^  conceiving  that  the  inability  of  the  Plaintiff  to 
^*  establish  to  the  satisfaction  of  the  Court  that  the  line  of 
^'  quartz  in  question  was  a  distinct  reef  put  an  end  to  the 
"  case" 

The  case  stated  that  the  Plaintiffs  appealed  on  three 
grounds  set  forth,  of  which  the  third  was  in  these  words, — 
*'  That' the  learned  Judge's  decision,  that  in  this  form  of  suit 
**  the  Plaintiffs  were  not  at  liberty  to  question  the  right  of 
^'  the  Defendants  Walker  and  Wright  to  the  possession  of 
''  the  eighty-feet  claim  on  Clarke's  Reef  was  wrong  in  Law." 

Bunnt/j  for  the  Plaintiffs  Banks  4r  Co, 

Higinbotham,  for  the  Defendants  Oranville  ^  Co,,  contended 
that  th^case  had  come  before  the  wrong  tribunal :  it  should 
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1862.  haye  gone  before  the  Warden,  under  Section  77  of  the  Gfold 
Fields  Act.  He  also  addressed  himself  to  the  point  decided 
by  the  Judge  below,  that  even  if  Walker's  Reef  were  a  main 
reef,  yet,  as  it  was  within  the  lateral  boundaries  of  the 
Defendants*  claim,  they  would  under  the  Act,  and  notwith- 
standing the  bye-law,  be  entitled  to  claim  it.  The  drd  section 
of  the  Act  says :  '^  And  during  the  continuance  of  such 
"  miner's  right  aU  gold  then  being  in  and  upon  any  land 
"  occupied  as  a  claim  shall  (except  as  against  Her  Majesty) 
<'  be  the  absolute  property  of  such  holder."  By  the  terms  of 
the  present  case,  as  stated  by  the  Judge,  Walker  ^  Co,  were 
the  occupants  of  this  land  as  a  "  claim  "  on  a  well-defined 
main  reef.  It  was  not  competent  for  any  bye-law  to  say  that 
the  holder  of  a  claim  should  take  only  so  much  gold  from 
it,  and  not  more ;  to  say  that  he  should  take  gold  from  the 
centre,  but  not  from  the  sides ;  to  say  that  he  might  take  all 
the  gold  of  one  main  reef,  but  none  of  the  gold  of  a  second 
main  reef,  passing  through  the  extremities  of  the  lateral 
portions  of  his  claim.  All  the  gold  in  the  claim  is  given  to 
the  holder  by  the  Statute,  and  no  bye-laws  can  deprive  him 
of  any  part  of  it  when  once  the  claim  is  duly  marked  out  on 
a  well-defined  main  reef.  [^Molesworih^  J. — Under  the  Act, 
Section  3,  the  bye-law  may  define  the  '^  quantity  and  form  of 
the  land"  in  any  claim.  Here  the  Respondents,  by  mistaking 
what  was  a  main  reef  and  what  a  branch,  virtually  in  fraud 
of  the  bye-laws,  obtained  three  hundred  feet  instead  of  eighty 
feet.  At  the  best^  and  regarding  it  rather  as  a  mistake  than 
a  mis-statement  they  seem  to  have  blundered  into  a  pretty 
property.]  The  claim  was  marked  out  on  the  supposed 
course  of  Clarke's  Reef.  It  is  not  disputed  on  the  face  of 
this  case  that  Clarke's  Reef  has  been  regarded  as  a  main  reef 
since  1859.  Our  claim  was  taken  upon  that  reef.  Is  the 
allegation  on  even  the  actual  discovery  of  a  new  reef  to 
dispossess  us  of  what  we  may  have  discovered  and  have  so 
long  rightfully  held  ?  [^Stawelly  C.  J. — If  the  bye-laws  said 
you  are  only  to  take  so  much  gold  out  of  the  claim,  can  yon 
do  more  ?]    I  contend  they  could  not  say  so.    [MoUswarthy  J. 
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— If  it  be  granted  that  when  once  the  claim  is  determined  yon  1862. 
may  take  all  the  gold,  yet  when  is  the  claim  determined  7]  The 
form  and  extent  of  the  claim  is  the  question.  [^Stawellf  C.  J. 
— Suppose  the  claim  is  laid  out  in  one  direction  and  the  reef 
is  found  to  be  in  another,  can  you  say  the  claim  is  fixed, 
or  legal  in  its  form?  It  may  turn  out  that' Clarke's  Reef  is 
no  reef  at  all.]  On  the  face  of  this  case  it  is  conceded  that 
Clarke's  Beef  is  a  reef,  and  a  well-defined  reef. 

Stawbll,  C.  J. — ^This  suit  was  instituted  in  the  Court  of 
Mines  originally  for  an  injunction.  [His  Honor  stated  the 
nature  of  the  original  plaint.]  The  Judge  proposed  to  dismiss 
the  original  plaint,  but^  on  an  application  for  leave  to  amend, 
gave  leave  to  do  so  at  the  expense  of  the  Plaintiffs.  The 
Plaintiffs'  amended  plaint  was  to  have  the  boundaries  of  the 
Plaintiffs'  and  Defendants'  claims  defined.  The  jurisdiction 
of  the  Court  of  Mines  \b  defined  by  Section  27  of  the  Act ; 
and  as  settled  by  that  section,  the  Court  has  only  a  limited 
equitable  jurisdiction  with  reference  to  certain  matters.  If 
the  Court  of  Equity  has  no  original  jurisdiction  over  any 
matter,  so  neither  has  the  Court  of  Mines.  But  the  equitable 
jurisdiction  of  defining  boundaries  is  based  on  the  admission 
that  both  parties  are  entitled  to  something.  In  the  present 
case  the  judge  refers  to  that  point  more  than  once,  and 
expresses  an  opinion  that  this  sort  of  suit,  in  its  present  form, 
could  not  here  be  entertained.  In  my  opinion,  the  Judge  was 
correct  in  that  view,  and  the  Court  feels  that  on  that  ground 
alone  it  is  constrained  to  disallow  this  appeal. 

But  the  Judge's  view  of  the  rights  of  the  Appellants  and 
Respondents  in  reference  to  the  main  reef — assuming  this 
new  one  to  be  a  main  reef — ^we  think  to  be  erroneous.  It  is 
a  petitio  principii  to  assume  the  claim  to  be  of  definite 
dimensions  in  a  definite  direction,  and  that  when  once  the 
claim  is  set  out^  it  must  remain  as  set  out  for  ever.  As  soon 
as  the  new  reef  is  proved  to  be  a  main  reef,  the  present 
Appellants  are  entitled  to  what  is  within  their  claim  on  it, 
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1852.  and  the  Respondents  are  not  entitled  to  profit  bj  the  chance 
that  their  claim  is  three  hundred  feet  along  one  main  reef, 
and  also  eighty  feet  along  another  main  reef.  We  think, 
therefore,  that  the  Judge  was  in  error  when  he  held  that  the 
Respondents  were  entitled  to  so  much  of  the  new  reef  as  laj 
in  their  claim,  even  if  it  should  turn  out  to  be  a  main  reef 
and  not  a  yein  or  mere  tributary. 

Nor  do  I  concur  in  his  refusal  of,  an  issue  to  be  tried 
by  assessors.  If  he  had  disposed  of  the  suit  on  the  first 
objection  he  would  have  been  right;  but  the  suit  was  not 
disposed  of  on  that  first  ground ;  it  was  still  entertained,  and 
the  parties  were  allowed  to  go  into  eyidence  on  the  question 
whether  the  new  reef  was  a  main  reef  or  only  a  branch  reef; 
and  it  appears  to  us  that  the  material  facts  on  which  this 
question  depended  could  only  be  tried  by  an  issue.  It  is  true 
that  the  issue  actually  framed  would  have  decided  nothing 
conclusively  on  this  question ;  but  the  Judge  and  the  Counsel, 
and  all  the  parties,  were  well  aware  of  what  was  the  real 
question — ^namely,  was  that  the  main  reef  ?  and  no  objection 
was  made  to  the  form  of  the  issue  as  framed,  that  it  would 
not  decide  that  question.  If  he  considered  this  not  a  formal 
issue,  he  should  have  said  so.  But  the  issue  was  rejected  as 
if  no  issue  would  be  of  any  avail. 

On  these  two  points  the  Judge's  ruling  appears  to  have 
been  erroneous.  But  those  were  the  points  principally 
contested.  As  the  case,  therefore,  will  be  disposed  of  here 
upon  a  bye-point,  but  one  appearing  on  the  face  of  the  case, 
the  usual  rule  that  an  appeal  dismissed  is  dismissed  with  costs, 
will  be  departed  from  in  this  case,  and  the  appeal  dismissed 
without  costs. 

Williams,  J. — It  is  with  very  great  reluctance  that  I  have 
come  to  the  conclusion  that  this  appeal  must  be  dismissed, 
as  upon  the  merits  I  agree  with  the  Chief  Justice,  and  am 
entirely  in  favour  of  the  Appellants.     The  question  between 
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the  parties  here  is  not  really  one  between  the  owners  of  ^  1862. 
.  adjoining  lands  abont  which  the  only  point  of  dispute  is  the 
line  of  demarkation  between  them ;  it  is  rather  one  in  which 
one  party  says  the  other  party  has  no  right  there  at  all ;  and 
the  Ooort  has,  therefore,  no  jurisdiction.  It  comes  ezactiy 
within  the  77th  section  of  the  Act.  The  appeal,  therefore, 
being  rather  a  miscarriage,  which  might  haye  been  rectified 
below  —  and  inasmuch  as  we  decide  not  on  the  .points 
principally  dealt  with  in  the  case,  but  on  another  point 
appearing  indeed  on  the  case,  but  not  argued,  and  arising 
incidentally — I  am  of  opinion  that  the  costs  should  not  be 
allowed  to  the  Respondents  on  the  dismissal  of  the  appeal. 
I  beliere  this  is  about  the  first  case  of  our  departure  from  the 
usual  rule  of  dismissing  an  appeal  with  costs. 

MoLBswoni;^,  J. — ^This  bill  is  founded  on  the  principle  of 
bills  in  Equity  to  settle  boundaries.  But  the  facts  are  not 
at  all  like  a  case  of  that  sort.  It  is  the  case  of  one  party 
striying  to  get  property  to  which  the  other  party  denies  his 
title  entirely.  The  very  back-bone  of  the  claim  of  one  party 
lies  along  the  ridge  of  the  claim  of  the  other  party.  I  do  not 
think  that  this  particular  frame  of  suit  was  adapted  to  express 
the  rights  of  these  parties ;  nor  do  I  think  that  any  suit  could 
be  so  framed  as  to  give  original  jurisdiction  to  the  Court  of 
Mines  in*  such  circumstances  to  decide  rights ;  though  the 
53rd  section  would  enable  it  to  protect  rights  during  litigation 
elsewhere.  As  to  the  merits,  I  entirely  concur  ?rith  the  yiew 
of  the  Appellants.  If  there  are  intersecting  reefs,  the  measure- 
ment is  to  be  only  along  the  leading  reef ;  and  the  question 
to  be  determined  is,  not  whether  a  reef  is  a  leading  reef,  but 
which  reef  is  <^  leading  reef;  and  when  it  is  determined  which 
is  the  leading  reef  the  measurement  of  each  daim  is  to  be 
twenty  feet  along  the  centre  of  that  reef,  and  one  hundred  and 
fifty  each  side  of  it  for  each  miner.  If  subsequent  discoyery 
is  made  that  a  mistake  has  been  made  as  to  which  is  the 
leading  reef,  the  rights  of  parties  are  to  be  re-adjusted 
according  to  the  fact.     As  to  other  points  of  the  case,  the 

VOL.  I. — ^LAW.  o 
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1862.  parties  have  a  right  under  certain  circumstances  to  call  on  the 
Judge  to  direct  an  issue,  hut  they  are  hound  to  ask  for  a  proper 
issue.  In  this  case  thej  did  not  ask  for  the  proper  issue-— 
which  was  the  leading  reef — ^hut  whether  gold  would  he  found 
heyond  eighty  feet  in  a  certain  direction.  Buch  a  fact,  when 
ascertained,  might  he  some  eyidence  on  the  real  question,  hut 
would  not  he  decisire  of  it  The  77th  section  exactly  proyides 
for  thft  present  case :  the  Plaintiffs  allege  that  the  Defendants 
claim  more  than  under  these  hye-laws  they  are  entitled  t0| 
and  that  section  proyides  a  remedy  and  redress  for  the  yery 
case. 

Appeal  diamisBedy  Hi  without  costs. 
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HOPKINS  V.  BROPHY. 


T 


1862. 
March  81. 


RESPASS  for  malidons  prosecntion.  -&*•  and  F.  lost 

two  calyefly 
and  at  the 

The  first  count  charged  iihe  Defendant  that^  on,  iihe  3rd  fame  time  ^. 
^  lost  two  other 

December,  1861,  he  falselj,  malicionslj,  and  without  reason-  calces. 

able  or  probale  cause,  appeared  before  a  justice  of  the  peace,  I^^  *^® 

and  procured  him  to  grant  his  warrant  for  apprehending  the  afterwards 

Plaintiff,  &c. ;  and  that  under  and  bj  virtue  of  such  warrant  ^^^  ^^  \g^^ 

the  Defendant  caused   the    Plaintiff  to    be  arrested,  and  ^,Y'  ^^?, . 

%  heifers  which 

imprisoned  for  a  long  time,  &c.  they  believed 

to  be  the 
^  ^        animals  they 

The  second  count  charged  the   Defendant  with  baring  had  lost,  and 

afterwards,  before  a  justice  of  the  peace,  falsely  and  maliciously,  elided  and^ 

and  without  reasonable  or  probable  cause,  charged  Plaintiff  obtained  them 

.     .  from  W,,  after 

with  having  stolen  a  cow,  &c.,  and  caused  Plaintiff  to  be  paying  him 

imprisoned,  &c.,  until  the  case  was  inquired  into,  and  the  ^^^^^' 

Plaintiff  dismissed.  the  heifers, 

and  learned 
from  v.  that 

The  facts  were  these  : — Braphy  had  two  calves  which  he  they  had  been 

publicly 
sent  to  run  on  land  of  Monaghan^  and  which  strayed  and  were  claimed  and 

lost  at  the  end  of  1859.     Hop1cj,n8  and  Firth  also  had  two  ^im  b  ^!^ 
calves  which  ran  together  on  land  about  two  miles  from  that  F,;  but, 
of  Managhanj  and  which  strayed  and  were  lost  at  the  end  of  to™e  hS  o^ 

lost  calves,  he 
went,  without 
oommunication  with  S,  or  F.,  and  laid  information  before  a  Magistrate,  "  that  two  cows, 
Holen  firom  the  premises  of  W,,  and  being  branded  R  on  the  milking  side,  are  now 
concealed  on  the  premises  of  H.  and  F"  On  this  information  the  Magistrate,  without 
exercising  any  discretion,  signed  a  warrant,  which  was  placed  before  him  by  B.,  for  the 
arrest  of  M.  and  F.  The  warrant  was  taken  by  ^.  to  a  policeman,  who  under  it,  and  on 
the  encouragement  of  J9.,  arrested  JET.  and  F.,  and  imprisoned  them.  They  brought 
separate  actions  agunst  B.,  and  recovered  damages. 

At  the  trials  there  was  no  evidence  that  the  cattle  were  stolen  from  the  land  of  IT,, 
or  that  they  were  concealed  by  S,  and  F.f  and  it  was  proved  that  the  brand  on  them 
was  not  that  stated  in  B's  information. 

A  rule  nisi  for  a  nonsuit  was  obtained  in  each  action,  on  the  ground  that  there  was 
no  proof  of  the  averment  in  each  declaration  that  the  Defendant  "  fidsely  maliciously 
and  without  reasonable  or  probable  cause  appeared  before  the  Mag[istrate  and  procured 
him  to  grant  his  warrant,"  &c.    On  cause  shewn,  rule  nisi  discharged  with  costs. 

o2 
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1862.  1859.  In  1861  Hopkins  and  Firth  heard  that  two  strange 
heifers  were  among  the  cattle  of  Wh^Sy  abont  a  mile  from 
the  land  of  Afonaghan.  They  went  and  saw  Whyte  ;  told  him 
of  their  loss ;  saw  the  heifers  ;  declared  they  were  the  calves 
they  had  lost  in  1859  ;  paid  Whyte  something  for  agistment 
during  the  eighteen  months  the  animals  had  been  on  his  land, 
and  took  them  pablicly  to  their  respective  homes.  Shortly 
after  this,  Brophy  heard  of  the  strange  heifers,  and  went  to 
Whyte's  to  see  if  they  were  his  own.  Whyte  told  him  that 
Hopkins  and  Firth  had  claimed  and  got  them  as  theirs. 
Brophy,  acting  on  the  advice  of  Monaghan,  and  without  seeing 
Hopkins  or  Firth,  instantly  went  before  a  magistrate,  and  laid 
an  information  in  the  following  words : — ''  From  information 
*'  he  has  received  he  has  just  cause  to  suspect  that  two  cows 
"  stolen  from  the  premises  of  one  Whyte,  situate  on  Eeilor 
<*  Plains,  in  the  Colony  of  Victoria,  and  being  branded  R  on 
'<  the  milking  side,  are  now  concealed  on  the  premises  of  one 
'*  Firth,  and  of  one  Hopkins,  at  Eeilor  Plains  aforesaid.''  On 
this  information  Brophy  prayed  "  a  search  warrant  to  search 
**  the  said  premises  of  Firth  and  Hopkins.^^  The  warrant 
actually  taken  out  by  him  was  a  warrant  to  arrest  Hopkins 
and  Firth.  A  warrant  in  the  latter  form  was  filled  up  on  his 
behalf,  and  laid  before  the  magistrate,  who,  without  reading 
it  or  exercising  any  discretion  in  the  matter,  signed  it  and 
handed  it  to  Brophy.  Brophy  took  the  warrant  and  handed 
it  to  a  policeman,  who  in  his  presence,  with  his  concurrence, 
and  on  his  encouragement,  arrested  Firth  and  Hopkins,  and 
imprisoned  them  for  thirteen  hours,  when  the  case  against 
them  was  examined  by  the  magistrates  and  dismissed.  Firth 
brought  his  action  and  recovered  £25.  Hopkins  brought  the 
present  action  and  recovered  £100.  The  pleadings  were 
similar  in  the  two  actions.  A  rule  nisi  for  a  nonsuit  was 
obtained  in  each. 

MoLEswoBTH,  J.,  whcu  causc  was  shewn  on  the  rule  first 
argued — ^that  in  Hopkins  v.  Brophy — said : — On  this  nonsuit 
the  facts  are  these: — The  Plaintiff  had  clearly  proved  the 
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ownership.     He  had  openlj  claimed  and  obtained  possession.         1862. 

The  Defendant  in  the  information  had  sworn  that  he  suspected 

the  cows  were  stolen :  there  was  not  a  particle  of  evidence  at 

the  close  of  his  case  in  support  of  that.    He  also  had  sworn  in 

the  information  that  the  cows  were  concealed  :    there  was  not 

a  particle  of  evidence  to  fortify  that.    He  had  sworn,  too,  that 

the  cows  were  branded  E :  the  cows  bore  no  snch  brand,  and 

yet  he  goes  and  puts  the  warrant  in  the  constable*s  hand,  and 

is  an  encouraging  party  to  the  arrest. 

MariUtfy  in  support  of  the  rule  nisi, — The  act  of  the  magis- 
trate must  be  the  direct  necessary  consequence  of  the  act  of 
the  Defendant :  not  a  discretionary  act. 

Williams,  J. — There  is  always,  in  every  case,  a  discretionary 
power  in  the  magistrate. 

Moi^swoRTH,  J. — The  magistrate  gave  evidence  himself, 
and  shewed  that  he  exercised  no  discretion  in  this  matter. 
They  swore  the  information,  and  put  a  warrant  in  his  hand, 
and  he  signed  it.  There  was  no  room  for  the  application  of 
that  doctrine. 

Martley, — ^The  declaration  says  that  he  ''procured  the 
justice  to  grant  his  warrant,"  &c.  The  sole  question,  therefore 
is  did  he  "  procure,'*  &c.  ?  And  did  he  so  do  "  falsely  and 
maliciously  7  "  Here  he  was  only  the  vehicle  for  conveying 
the  warrant  to  the  constable.     Sovoell  v,  Champwn  {g). 

MoLBBwoBTH,  J. — A  pcrsou  goes  to  a  magistrate  and  tells 
an  untrue  story;  upon  which  he  gets  a  warrant  to  arrest 
another  for  an  offence  which  there  was  no  pretence  for  charging 
him  with.  If  the  story  was  totally  false,  is  that  not  to  be 
taken  as  maliciously  untrue,  until  it  is  shewn  not  to  have 
been  so  7 

(^)  6  A.  &  E.,  407. 
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1862.  MartUy  cited  also  Fitxjohn  v.  Machinder  (h),  and  S.  C.  on 

HopKiKS      appeal  (y)« 

V. 

Bbofhy. 

Michie,  in  shewing  cause,  had  cited  Elsee  v.  Smith  (h). 


Rule  nmfar  nonsuit  discharged^ 
with  costs. 


Hartley  admitted  that  he  conld  not  distinguish  the  facts  of 
Firth  t;«  Brophy,  so  the  role  nisi  for  a  nonsuit  in  that  case  also 
was  (Sscharged  with  costs. 


(A)  8  C.  B.,  N.S.,  78.  (it)  1  D.  &  B.,  108. 

0^  9  Ji.,  505. 


END    OF    EASTER   TERM. 
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EASTER     VACATION,     36     VICTORLE. 


In  Thb  M^tteb  of  OEOBGE  DILL. 


[In  CHA3£BEfiS]  (a). 


1862. 


Jfayl3,l7. 


jyi  OTION  for  diBcharge  of  a  prisoner,  brought  dp  on  habeas  The  power 
corpus  ad  subjiciendum,  by  William  George  Palmery  Sergeant-  con^itution 

at-Arms  of  the  Legislatiye  Assembly  of  the  Colony  of  Victoria.  Act,  sec.  35, 

**  for  the 


The  return  to  the  writ  set  out  three  warrants  issued  to  the 
Sergeant-at-Arms  by  the  Speaker  of  the  Legislative  Assembly. 


LegUlature  of 
Victoria  by 
any  Act  or 
Acts  to  define 
the  privileges 
The  return  stated  the  first  warrant  to  be  addressed,  under  immunities 

the  hand  and  seal  of  the  Speaker,  to  the  Seigeant-at-Arms,  ^  heM^^" 


to  be  dated  the  29th  April,  1862,  and  to  run  as  follows  : — 

"  Whereas  Qeorge  Dill,  of  Great  Collins-street,  in  the  city  of 
«  Melbonme,  printer,  did,  on  the  fourth  day  of  April,  in  the  year  of  oar 
**  Lord  one  thousand  eight  hundred  and  dxty-two,  print  and  publish  in 


enjoyed  and 
exercised  by 
the  Council 
and  Assembly 
and  the 
members 

thereof 

respectively" 
was  well  exercised  by  the  Legislature  of  Victoria  in  the  enactment  of  20  Fie.  No.  1. 

The  Legislative  Council  and  Leg^lative  Assembly  of  Victoria  have  all  the  privileges 
immunities  and  powers  which  were  legally  held,  enjoyed,  and  exercised  by  the  Commons 
House  of  ParUament  at  the  time  of  the  pasung  of  the  Constitution  Act ;  and  publi- 
cation outside  the  Parliament  House,  of  a  newspaper  article  a^udged  by  the  Assembly 
to  be  a  libel  on  the  Assembly,  on  a  select  committee  thereof,  and  on  a  member  of 
each,  in  his  capacity  of  such  member,  is  a  contempt  for  which  the  Assembly  haa 
authority  to  commit. 

Seld,  by  Chajman,  J.,  that  in  a  warrant  issued  by  the  Speaker  of  the  Legislative 
Assembly  to  arrest  a  person  for  breach  of  privilege,  by  publication  of  a  libel,  it  is  not 
necessary  to  allege  that  the  privilege  is  one  which  was  held  enjoyed  and  exercised  by  the 
House  of  Commons  at  the  time  of  the  passing  of  the  Constitution  Act ;  but  quare  (6). 


(a)  ConmChapmanJ. — StaweU      Counsel  should  be  heard  on  each 


C.J.,  WUliam8J.,B,ndMole9warth 
J.,  also  sat  and  heard  the  argpiment, 
and  advised  with  Chapman  J., 
before  he  gave  his  judgment. 
Application  that  more  than  cme 


side,  had  been  made  and  ref^ised. 

(fi)  The  reporters  have  been  in- 
formed that  Mr.  Justice  Williams 
and  Mr.  Justice  MoUsworth  dis- 
sented on  this  point 
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1862.  "the  laid  city,  in  a  certain  newspaper  called  the  Argui,  a  certain 

''BcandaloiiB,  malicionB,  and  libellous  article  of  and  concerning  the 

'*  Legislative  Assembly  of  the  Colony  of  Victoria,  and  of  and  concerning 

'*  a  Select  Committee  of  the  said  Legislative  Assembly,  and  of  and  con- 

<<  coming  William  Frazer,  a  member  of  the  said  Legislative  Assembly  far 

"the  electoral  district  of  Creswick,  in  his  capacity  as  a  member  of  the 

"  said  Legislative  Assembly  and  of  the  said  Select  Committee,  and  i^uch 

"  article  is  in  the  words  following,  that  is  to  say  — [The  ariide  was 

"  quoted  entire.]    And  whereas  the  said  Legislative  Aflsembly,  sitting 

"at  the  Fftiliament  Houses,  in  the  said  city,  being  the  place  duly 

"appointed  by  the  Governor  of  the  Colony  of  Victoria  for  the  sitting  of 

"  the  Legislative  Council  and  the  Legislative  Assembly,  did,  on  the  4th 

"  day  of  April,  A.D.  1862,  adjudge  and  determine  that  the  said  article 

"was  a  scandalous  breach  of  the  privileges  of  the  said  Legislative 

"  Assembly,  and  did  then  and  there,  by  reason  of  the  premises,  and  in 

"accordance  with  the  lawful  powers,  usages,  and  privileges  of  the  said 

"  Legislative  Assembly,  order  that  tbe  said  George  Dill  should  attend 

"the  said  Legislative  Assembly  on  Wednesday,  the  ninth  day  of  April, 

"  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two ; 

"and  whereas  the  said  George  Dill,  before  the  said  last-mentioned  day, 

"  had  due  notice  of  such  order,  and  might  have  attended  the  said 

"Legislative  Assembly  in  obedience  thereto,  but  wilfnlly  and  con- 

"  temptuously,  without  any  reasonable  cause  or  excuse  in  that  behalf^ 

"neglected  and  refbsed  to  do  so^  and  disregarded  the  said  order;  and 

"whereas  thesud  Legislative  Assembly,  being  informed  of  such  neglect 

"  and  refusal,  did  afterwards,  to  wit,  on  the  ninth  day  of  April,  in  the 

"year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two,  rssolve 

"and  determine  that  the  said  George  Dill,  having  been  ordered  to 

"  attend  the  said  Legislative  Assembly  on  that  said  ninth  day  of  April, 

"  and  not  so  attending  in  obedience  to  such  order,  was  guilty  of  a 

"  contempt  of  the  said  Legislative  Assembly,  and  that  he  should  be  sent 

"  for  in  custody  of  the  Sergeant-at-Arms,  and  that  the  Speaker  of  the 

"  said  Legislative  Assembly  issue  his  warrant  accordingly :  These  are, 

"  therefore,  to  require  you,  the  sud  Sergeant-at-Arms^  to  take  into  your 

"  custody  the  body  of  the  said  George  Dill,  and  to  bring  him  in  custody 

"  before  the  said  Legislative  Assembly  at  Parliament  Houses  aforesaid, 

"at  the  sitting  of  the  said  Legislative  Assembly,  on  the  29th  day  of 

"  April  instant,  to  be  then  and  there  dealt  with  as  shall  by  the  said 

"Legisktive  Assembly,  in  pursuance  of,  and  according  to  the  said 

"  lawful  powers,  usages,  and  privileges  of  the  said  Legislative  Assembly, 

"  be  resolved  and  determined ;  and  all  sherifis,  deputy -sherifb^  constables, 

"  and  other  officers,  are  hereby  required  to  be  aiding  and  assisting  to 

"  you  in  the  execution  hereof,  and  this  shall  be  your  sufficient  warrant 

"in  that  behalf." 

The  second  warrant  was  stated  to  be  addressed,  under 
the  hand  of  the  Speaker,  to  the  Sergeant-at-Arms,  to  be  dated 
29th  April,  1862,  and  to  run  as  follows  :— 
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<  Whereas  the  LegieUtiye  Anembly  of  the  Colony  of  Victoria  hath  1862. 


In  re 


"  this  day  ordered  that  Qeorge  Dill,  of  Great  Collins-street,  in  the  city 

**  of  Melbonme,  printer,  having  been  by  the  said  Legislatiye  Assembly,  jyji^. 

"on  the  ninth  day  of  April,  in  the  year  of  onr  Lord  one  thonsand  eight 

««hmidred  and  sixty-two,  a^ndged  goilty  of  a  contempt  of  the  said 

"  Legislative  Assembly,  be,  for  snch  contempt,  taken  into  the  custody 

*'  of  the  Sergeant-at-Arms  df  the  said  Legislative  Assembly,  and  be  kept 

'*  in  such  custody  during  the  pleasure  of  the  said  Legislative  Assembly  ; 

"  These  are  therefore  to  require  you,  the  said  Sergeant-at-Arms,  ibrth- 

"  with'  to  take  into  your  custody  .the  body  of  the  said  George  Dill,  and 

"him  safely  to  keep  during  the  pleasure  of  the  said  Legislative 

"  Assembly ;   and  all  sherifBi,  deputy -sherifb,  constables,  and  other 

"  officers,  are  hereby  required  to  be  aiding  and  assisting  to  you  in  the 

"execution  hereof,  and  this  shall  be  your  sufficient  warrant  in  that 

"behalf." 

The  third  warrant  was  stated  to  be  addressed,  under  the 
hand  and  seal  of  the  Speaker,  to  the  Sergeant-at-Arms,  to  be 
dated  the  29th  April,  1862,  and  to  ran  (after  it  had  recited 
the  publication  of  the  libel  and  had  quoted  the  libel,  just  as 
is  recited  and  quoted  in  the  first  warrant,)  as  follows  : — 

"  And  whereas  the  said  Legislative  Assembly,  sitting  at  the  Parliament 
"  Houses  in  the  said  city,  being  the  place  duly  appointed  by  the  Governor 
"  of  the  Colony  of  Victoria  for  the  sitting  of  the  Legislative  Council  and 
"  the  Legislative  Assembly,  did,  on  the  fourth  day  of  April,  in  the  year 
"of  our  Lord  one  thousand  eight  hundred  and  sixty- two,  adjudge  and 
"determine  that  the  said  article  was  a  scandalous  breach  of  the 
"  privileges  of  the  said  Legislative  Assembly :  And  whereas  the  said 
"  Leg^islative  Assembly  did  afterwards,  to  wit,  on  this  twenty-ninth  day 
"  of  April  instant,  ac^udge  and  determine  that  the  said  George  Dill, 
"  having  published  the  sud  libellous  article,  was  guilty  of  a  contempt 
"  and  breach  of  the  privileges  of  the  said  Legislative  Anembly,  and  that 
"  he  should,  for  his  said  ofienoe,  be  committed  to  the  custody  of  the  said 
"  Sergeant-at-Arms,  and  be  kept  in  such  custody  for  the  space  of  one 
"calendar  month,  unless  the  said  Legislative  Assembly  should  sooner 
"  order  his  discharge,  or  unless  the  present  Parliament  of  Victoria  be 
"  sooner  prorogued,  or  unless  the  said  Legislative  Assembly  be  sooner 
"  dissolved,  and  that  the  Speaker  should  issue  his  warrant  accordingly  : 
"  These  are  therefore  to  require  you,  the  said  Sergeant-at-Arms,  to  take 
"  into  your  custody  the  said  George  Dill,  and  him  safely  to  keep  during 
"the  said  term  of  one  calendar  month,  unless  the  said  Legislative 
"Assembly  shall  sooner  order  his  discharge,  or  unless  the  present 
"Parliament  of  Victoria  be  sooner  prorogued,  or  unless  the  said 
"  Legislative  Assembly  be  sooner  dissolved;  and  all  sheriflb,  deputy- 
"  sheriffs,  constables,  and  other  officers,  are  hereby  required  to  be  aiding 
"  and  assisting  to  you  in  the  execution  hereof,  and  this  shall  be  your 
"  sufficient  warrant  in  that  behalf." 
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1862.  The  return  concluded  as  follows : — 

In  re 

hiiL,  **  '^^  ^^'^  ^  ^^^  thenceforth  always  hitherto  detained  in  my  coitody, 

'<  and  still  do  detain  in  my  custody,  the  said  Qeorge  Dill  in  the  nid 
"writ  named,  under  and  by  virtae  of  and  in  oonfonnity  with  the  said 
**  warrantB  and  each  of  them.  And  I  do  hereby  fiarther  certify  and 
"  return,  in  obedience  to  the  said  writ,  that  the  above  are  the  causes  of 
«  my  taking  and  detaining  in  my  custody,  as  in  the  said  writ  mentioned, 
''the  body  of  the  said  George  Dill,  the  body  of  which  said  Qeorge  IMll 
"  I  have  here  ready,  as  in  and  by  the  said  writ  I  am  commanded.** 


For  the  Prisoner  appeared  Michie,  Fellows^  and  Dobaan. 

For  the  Sergeant-at-Arms  appeared  Ireland^  A.G.,  Martleif, 
Adamsony  and  HearTie, 

MichUy  in  support  of  the  motion  for  the  prisoner's  discharge. 
— ^Irrespective  of  the  general  question  of  privilege,  there  is 
an  objection  arising  on  the  fiice  of  the  warrant  itself.  The 
Act  20  ViCy  No.  1,  purporting  to  define  the  privil^es  of 
the  Assembly,  sa3rs  they  are  the  same  as  ''  at  the  time  of  the 
^'passing  of  the  said  recited  Act"  (the  Constitution  Act) 
^^  were  held,  enjoyed,  and  exercised  by  the  Commons  House  of 
''  Parliament"  The  warrant  should,  on  the  face  of  it,  allege 
the  privilege  claimed  to  have  been  one  held,  enjoyed,  and 
exercised  by  the  Commons  House  of  Parliament  at  the  time 
of  the  passing  of  the  Constitution  Act 

Under  the  general  question  of  privil^e,  the  first  objection 
to  the  warrant  is,  that  it  is  based  on  an  Act  which  does  not 
pursue  the  power  it  professes  to  exercise.  The  Act  20  Ftc, 
No.  1,  does  not  pursue  the  power  given  by  the  Constitution 
Act  to  define  the  privileges  of  the  Assembly.  It  defines 
nothing.  If  the  privileges  ought  not  to  be  enumerated  or 
specified,  they  should  at  least  be  so  indicated,  described,  or 
made  certain  that  the  judges  should  be  enabled  at  once,  on 
reference  to  the  defining  Act  and  the  privilege  claimed,  to  see 
whether  the  privil^e  fidls  within  the  definition,  and  is 
lawfully  claimed.      It  is  ignotwn  per  ignotvus  if  we  define 
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anything  by  saying  its  boundaries  are  identical  with  those  of  a  ^  1862* 
thing  which  has  no  known  boundaries.  The  Act  also  makes 
a  Queen's  printer's  copy  of  the  jonmab  of  the  House  of 
Commons  primd  facie  evidence,  without  proof  of  its  being 
such  copy,  upon  any  inquiry  touching  the  privileges  of  the 
House  of  Commons.  But  the  journals  shew  that  privileges 
have  been  claimed  and  asserted  which  are  preposterous,  absurd, 
and  untenable  at  the  present  day ;  which  the  Superior  Courts 
at  home  have  decided  to  be  a  tyranny  outside  the  law,  but 
from  the  claim  of  which,  nevertheless,  the  House  of  Commons 
has  never  yet  receded.  In  the  AyleBbury  case  (c)  the  privilege 
was  claimed  of  calling  on  the  Judges  to  state  to  the  House  the 
grounds  of  a  judgment  they  had  passed :  in  StockdaU  v, 
Hansard  (d) — ^that  of  authorizing  the  publication  of  what  was 
beyond  question  a  libel  on  private  character.  Such  cases  the 
more  strongly  shew  the  necessity  for  defining  the  privileges,  so 
that  they  may  be  known. 

But  apart  from  definition  under  the  power  to  '^ define" 
given  by  the  Constitution  Act,  Section  35,  does  the  20th  Vic, 
No.  1,  operate  ''to  enact"  such  privileges?  In  the  first 
place,  the  latter  Act  recites  ezpresslv  that  it  is  expedient  to 
exercise  the  power  given  by  the  Constitution  Act  ''to  define," 
and  recites  no  other  power  given  by  or  under  that  Act. 
Expressio  unitu  eat  exclusio  alteriue.  The  mention  of  the 
power  "  to  define "  excludes  the  presumption  of  the  exercise 
of  any  general  power  "  to  enact"  The  Act  is  therefore  a 
ample  exercise  of  the  power.  If  so,  it  must  be  in  strict 
pursuance  of  it,  otherwise  it  is  ul^a  vires ;  for  the  proviso  at 
the  end  of  the  power,  that  "  no  such  privileges,  imTtmnitifti^ 
or  powers  should  exceed  "  those  of  the  House  of  Commons  at 
a  certain  date,  is  as  a  frenum  or  bridle  to  the  clause.  That 
this  argument  is  now  open  to  be  used  is  shewn  by  The  Bank 
of  Australasia  v.  Nias  (e\  where  it  was  used  by  Mr.  Bavil, 


(c)  May's  FkrL  Prac.,  3rd  ed.,  157.  (e)  16  Q.  B.,  717. 

(d)  Ih.,  169. 
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^^^  ^  and  entertained,  thougli  held  ineffectual,  by  the  Conrt  Bnt^ 
secondly,  if  the  recital  and  enacting  terms  of  the  Act  are  not 
conclusive  that  the  Act  is  a  mere  exercise  of  the  particular 
and  restricted  power  *'to  define,"  does  the  Act  enact  an 
original  body  of  privileges  for  the  Houses  of  Legislature  here  t 
The  maxim  id  cerium  est  quod  certum  reddi  potest,  cannot  be 
invoked,  for  it  is  impossible,  by  any  means  open  to  the  Court, 
to  reduce  to  a  certainty  what  were  the  privileges  of  the  House 
of  Commons  at  the  date  mentioned.  The  journals  of  the 
House  of  Commons  do  not  make  the  privileges  of  the  House 
of  Commons  certain  ;  for  they  shew  privileges  to  liave  been 
sometimes  claimed,  then  in  abeyance,  then  claimed  again,  and 
then  again  obsolete  but  still  unrenounced.  If  other  sources 
of  enquiry  are  open  to  this  Court,  as  the  decisions  of  the 
Supreme  Court  or  the  dicta  of  the  judges  in  Westminster  Hall, 
then  the  certainty,  instead  of  greater,  becomes  less ;  for  the 
decisions  in  the  Courts  of  Law  on  this  subject  are  somewhat 
contradictory  and  inconsistent 

If,  therefore,  there  be  no  definition  of  privileges,  nor  any 
enactment  of  original  privileges,  so  to  speak,  has  the  Assembly 
any  power  to  deal  as  claimed  with  Mr.  Dill  outside  the  Act, 
and  by  inherent  privilege)  In  Beaumont  v.  Barrett  (/), 
Mr.  Baron  Parke  laid  it  down  that  the  Jamaica  Legislature  and 
all  similar  bodies  might  claim  power  to  commit  not  merely  for 
contempts  by  direct  interference  with  their  debates,  but  also 
for  everything  which  might  be  likely  indirectly  to  impede  the 
exercise  of  their  functions,  and  that  a  libel  such  as  Beaumont 
had  published  fell  within  that  class.  But  the  words  of  the 
same  learned  Judge  in  Keilley  v.  Carson  (^),  and  Fenton  v. 
Hampton  {h\  are  unquestionably  inconsistent  with  those  very 
large  expressions,  and  shew  that  Beaumont  v.  Barrett  is  no 
longer  law.  The  conclusion  to  be  gathered  from  all  the  earlier 
cases,  and  the  two  last  cases  of  Keilley  v,  Carson  and  Fenton  v. 


(f)  1  Moore.  P.  C.  C,  69.  (A)  11  -».,  M7. 

(y)  4  2»..  63. 
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Hampton^  is,  that  the  Hotise  of  Lords  and  the  House  of 
Commons  exercise  their  power  of  committiBg  for  contempts 
outside  their  walls,  not  as  incident  to  their  legislative  functions, 
but  in  their  character  of  Courts — not  as  a  matter  of  privilege^ 
but  as  a  matter  of  justice.  The  House  of  Lords  is  still  the 
highest  Court  in  the  realm,  and  a  Court  of  Record  ;  and  the 
House  of  Commons,  if  not  a  Court  of  Record,  (as  asserted  by 
Lord  Coke  with  anathema  on  all  gainsajers,  though  as  nerer- 
theless  gainsayed  by  Lord  Mansfield,)  is  certainly  a  Court 
Originally  sitting  with  the  aula  regisj  it  has,  though  afterwards 
separated  from  and  not  sitting  with  it,  ever  successfully  main- 
tained some  of  the  characteristics  and  incidents  of  that  august 
tribunal :  it  is  still  the  great  inquest  of  the  nation ;  it  formerly 
fined  for  contempt ;  and  though  it  has  for  generations  ceased 
to  fine,  it  has  never  renounced  its  right  to  do  so,  and  still 
claims  and  exercises  its  power  to  commit  for  contempts  outside 
its  walls.  But  these  powers  have  been  exercised  by  it  only  as 
a  Court ;  and  are,  perhaps,  a  portion  of  the  powers  which  were 
incident  to  those  transcendent  functions,  which  from  all  legal 
time  apparently  have  been  exercised  by  the  High  Court  of 
Parliament.  But  what  can  we  see  in  the  nature  of  the 
Legislative  Assembly  in  this  or  any  other  Colony  which  savours 
of  the  same  character  1  It  is  not  a  Court  in  any  sense  of  the 
word  ;  and  it  exercises  none  of  the  functions  of  a  Court,  beyond 
those  given  to  a  particularly  constituted  committee  of  it  in 
reference  to  the  seats  of  its  own  members.  If,  therefore,  this 
act  of  arresting  Mr.  Dill  be  not  the  act  of  a  Court,  it  becomes 
not  only  not  justifiable  by  privilege,  but  a  plain,  bold,  unmis- 
takeable  tyranny,  which,  if  upheld,  may  justify  the  committal 
for  contempt  of  any  person  for  any  act  which  the  Legislative 
Assembly  may  choose  to  call  a  contempt  ''For  the  very 
**  words  that  I  have  been  uttering  to  your  Honor  I  may  be 
'<  summoned."  If  we  may  not  stop  short  of  such  consequences, 
which  we  may  suppose  were  foreseen  when  the  Parliament  at 
home  required  the  Assembly  "  to  define "  its  privileges,  it  is 
fair  to  presume  that  what  the  Parliament  intended  to  enact 
was,  that  there  should  be  such  a  description  or  specification  of 
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1862.  privily  as  that  any.one  of  the  judges,  when  the  retam  came 
to  be  jadicially  dealt  with,  should  at  once  be  able  to  say 
whether  the  particokr  case  fell  within  the  definition  or  not 
The  burden  of  proof  would  then,  of  course,  and  justly,  have 
been  on  the  Assembly  to  shew  whether  the  privilege  claimed 
did  fiill  within  the  description.  Instead  of  our  being  now  in 
that  position,  the  Assembly  usurps  the  right  to  say  anew  as 
each  case  arises — "  This  &lls  .within  privilege  ;  we  claim 
it  at  any  rate ;  and  we  produce  the  journals  of  the  House  of 
Commons  as  primd  facie  evidence  of  our  assertion  ! "  What, 
then,  can  your  Honor  do  with  such  journals  ?  They  will  be 
found  to  say  that  fishing  in  a  member's  pond  is  a  breach  of 
privilege,  for  which  there  has  been  a  commitment  in  past 
time  ',  and  unless  in  evezy  instance  of  privilege  claimed  we  can 
find  a  responsive  instance  of  the  same  privilege  renounced  by 
the  House,  or  disallowed  by  the  Courts,  those  joumala  are 
primd  facie  evidence  of  the  existence  of  such  privileges 
still,  however  monstrous,  tyrannical,  and  absurd !  In  dealing 
with  such  issues  as  those  raised  in  StochddU  v.* Hansard^ 
supposing  it  to  come  to  issues,  it  would  be  found  not  merely 
difi&cult^  but  absolutely  impossible,  to  apply  the  20th  Vic.^ 
No.  1,  through  the  medium  of  the  journals  of  the  House  of 
Commons. 

Lastly,  no  reliance  can  be  placed  here  on  the  lex  et  consuetudo 
parliamenti ;  for  that  is  a  portion  of  the  Common  Law  which 
is  not  adopted  here;  and  its  existence  here,  independently 
of  local  enactment,  is  negatived  impliedly  by  the  necessity 
which  was  held  to  exist  for,  and  which  led  to  the  enactment 
here  o^  the  Act  which  prohibits  riotous  or  disorderly 
assemblages  within  a  certain  distance  of  our  Parliament 
House. 

It  is  therefore  subnutted  that^  as  neither  in  respect  of  the 
warrants  setting  out  the  libel,  nor  in  respect  of  the  other 
warrant,  are  there  sufficient  grounds  shewn  by  the  return  for 
the  arrest,  the  prisoner  be  dischaiged. 
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Ireland,  A.'G.,  in  support  of  the  return. — Ab  the  technical       ^  1862. 
objection  to  the  form  of  the  warrant  is  incidental  to  the 
prmciples  discussed  in  the  decisions  of  the  Priyy  Council 
applicable  to  the  Dependencies  of  Great  Britain,  it  is  prefer- 
able to  consider  the  latter  first. 

It  is  conceded  that  BeaumarU  v.  Barrett  is,  to  a  great  extent, 
OYerruled  by  Keilley  v.  Carsarij  decided  in  1843.  In  the 
latter  case,  which  was  foJlj  discussed,  approved,  and 
ratified,  in  the  later  case  of  Fenton  v.  Hampton,  Mr.  Baron 
Parke,  in  giving  judgment,  said — <'  This  Assembly  ** 
(speaking  of  the  Newfoundland  Assembly)  '*  is  no  Court  of 
*'  Becord,  nor  has  it  any  judicial  functions  whateyer ;  and 
"  it  is  to  be  remarked  that  all  those  bodies  which  possess 
« the  power  of  adjudication  upon,  and  punishing  in  a 
"  summary  manner  contempts  of  their  authority,  haye 
"judicial  fonctions,  and  exercise  this  as  incident  to  those 
"which  they  possess,  except  only  the  House  of  Commons, 
"  whose  authority  in  this  respect  rests  upon  ancient  usage.'* 
So  that  it  is  not  at  all  quA  Court  that  the  House  of  Commons 
now  exercises  its  power,  howeyer  it  originally  acquired  and 
exercised  it.  In  FenUm  v,  ffamptariy  the  principles  laid  down 
in  the  judgment— characterised  by  great  research  and 
ability — of  Sir  Valentine  Fleming,  the  Chief  Justice  of 
Tasmania,  are  to  a  great  extent  adopted  in  the  decision  of 
the  Priyy  Coundl.  His  conclusions  are — Firstly,  That  the 
rule  which  determines  the  powers  of  the  Legislatiye  body  does 
not  depend  on  the  greater  or  less  dignity  and  importance 
which  attach  to  such  Assemblies — ^not  on  the  constitution  of 
the  body,  but  on  the  construction  of  the  grant ;  not  on  the 
exalted  character  of  the  functions  to  be  performed,  but  on  the 
actual  jurisdiction  conferred.  Secondly,  As  to  the  inherent 
powers  of  Legislative  bodies  created  by  Statute,  as  distinguished 
from  the  powers  given  to  such  bodies  by  the  letter  of  the 
Statute  under  which  each  exists,  that  the  whole  inherent 
power  of  a  Legislative  body  might  be  simply  the  power  to 
remove  what  he  calls  "  an  act  of  actual  obstruction  *' — ^that 
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1862.  is,  to  eject  a  person  who  comes  in  and  disturbs  the  proceedings. 
In  f  So  that  the  principles  of  the  more  important  decisions  hare 
Dill.  fluctuated.  First,  in  Beaumont  v.  Barrett,  it  was  asserted 
that  the  Legislatiye  body  has  authority  to  commit  for  a 
contempt  committed  outside  its  walls;  then,  in  KieUey  v. 
Carson  it  was  decided  that  the  Legislative  body  may  not  commit 
for  contempts  outside,  and  seems  implied  that  it  may  commit 
for  contempts  within ;  and  then,  in  Fenton  v.  Hampton,  the 
right  seems  narrowed  to  the  mere  right  which  any  other 
person  has  to  remove  a  person  ofif  the  premises  if  he  becomes 
obstructive. 

Our  own  Constitution  Statute  contains  a  schedule  framed 
by  our  own  Xiegislature ;  and  it  is  this  Statute  and  Schedule, 
the  latter  being  our  ''  Constitution  Act,'  on  which  I  rest  as 
our  grant.  The  first  section  enables  Her  Majesty,  with  the 
Council  and  Assembly,  **  to  make  laws  in  and  for  Victoria  in 
**  all  cases  whatsoever " — a  remarkable  difference  from  the 
former  << Constitution  Act"  9  Geo.  4,  cap.  88,  sec.  24,  which 
gave  power  to  the  Council  to  legislate  for  the  welfare  of  the 
colonies — *'  such  laws  and  ordinances  not  being  repugnant  to 
*^  this  Act,  or  to  any  Charter  or  Letters  Patent^  or  Order  in 
*^  Council  which  may  be  issued  in  pursuance  thereof,  of  to  the 
'<  laws  of  England."  The  object  of  thus  extending  the  legis- 
lative power  would  seem  to  have  been  to  place  the  Legislative 
Chambers  of  this  country  in  the  same  relation  to  Victoria, 
generally  speaking,  as  the  Imperial  Parliament  stands  to  the 
Empire.  The  limitations,  as  to  the  manner  of  certain  legis- 
lation, do  not  restrict  the  objects  of  legislation.  Apart^ 
therefore,  from  the  35th  section  altogether,  there  appears  to 
be  given  a  fall  and  unrestricted  power  to  create  privileges. 
Such  privileges  haie  been  created  here.  The  d5th  section, 
taken  with  the  1st  section,  simply  fixes  a  maximum,  beyond 
which  we  are  not  to  assume  privileges.  So  that,  without 
going  into  the  question  as  to  the  meaning  of  the  word 
'^  define,"  we  have  exercised  the  general  authority  given  us 
by  the  1st  section,  and  have  observed  the  restriction  placed 
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upon  ns  by  the  d6t1i.  The  necessity  imposed  by  the  latter 
section  of  legislating  in  a  partienlar  mode  is  no  restriction  of 
the  general  power  giyen  by  the  former  section  in  reference  to 
the  extent  of  its  objects.  Nor  is  the  direction  in  the  d5th 
section  as  to  the  mode  inconsistent  with  the  fullest  exercise  of 
the  power  giyen  by  the  Ist^  as  to  its  nature.  The  words  of 
the  d5th  section  are  afiSrmatiTei  and  such  words  neyer  repeal 
preyious  words.  So  that  you  may  create  under  the  former, 
and  also  define  under  the  latter.  Kor  does  the  recital  in  the 
Act  No.  1  restrict  its  operation  to  a  definition :  it  does  not 
recite  the  power  to  define  only  giyen  by  the  d5th  section  of  the 
Constitution  Act,  but  recites  the  Act  generally.  But  eyen  if 
the  Act  No.  1  be  an  exercise  of  the  power  giyen  in  the  d5th 
section  only,  that  power  cannot  be  merely  one  to  '^  define  "  in 
the  sense  asserted ;  for  the  word  ^'  define  ^'  in  a  narrow  sense 
is  inapplicable  to  things  not  already  existing,  and  in  respect 
to  such  implies  creation. .  It  means  only  an  ascertainment 
or  description ;  in  this  description  the  maxim  Id  cerium  est 
quod  certum  reddi  potest  is  applicable ;  and  in  this  mode  of 
description  by  reference  it  was  held  in  the  case  of  the  Abbey 
of  St.  Alhan^s  (/),  that  upon  a  grant  by  the  King  to  haye 
''  such  liberties  as  London,"  the  description  by  reference  to  the 
liberties  of  London  was  sufficiently  defined  and  certain.  Lideed 
the  Supreme  Court  of  this  Colony  obtained  all  the  jurisdiction 
of  the  Courts  of  Queen's  Bench,  and  Common  Pleas,  and 
Exchequer,  and  the  Court  of  Chancefy  in  England,  by  mere 
reference.  If  a  reference  in  one  Statute  to  the  Common  Law 
suffices  to  define  the  powers  of  this  Court,  a  reference  in  another 
Statute  to  the  Common  Law  will  suffice  to  define  the  priyileges 
of  Parliament^  which  are  expressly  declared  by  Mr.  Baron 
Parkej  in  KieUey  v,  Carson^  to  be  a  part  of  the  Common  Law. 
8o  that  the  meaning  of  the  word  ^'  define "  does  not  afiect 
the  question;  or  if  it  do  so,  then  the  ordinary  and  proper 
meaning  of  that  word  the  power  conferred  has  been  duly 
exercised,  and  the  priyileges  haye  been  sufficiently  defined. 
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1862.  It  is  argaed  that  the  privileges  referred  to  which  are  not  to 

V  ^  exceeded  are  themselves  uncertain  and  undefined :  if  bo, 

Dill.  by  what  standard  can  it  be  shewn  that  we  have  gone  beyond 
the  general  power  to  assume  privilege  which  I  contend  is 
given  in  the  general  power  to  make  all  laws  for  the  Colony 
embodied  in  the  Ist  clause  of  the  Constitution  Act.  That 
argument  applies  only  to  the  restriction  contended  for  on  the 
other  side.  Had  we  taken  anything  less  than  the  whole,  we 
might  have  been  bound  to  enumerate;  but  as  we  take  ''the 
same  "  only,  no  sort  of  separation  was  necessaiy. 

It  is  contended,  therefore,  that  we  have,  by  grant  of  the 
Imperial  Parliament,  the  power  to  assume  all  the  privileges 
of  the  House  of  Commons,  and  that  by  the  20th  Ftc,  No.  1, 
we  have  exercised  that  power. 

As  to  the  warrants.  No.  2  merely  recites  that  the  Assembly 
has  adjudged  Mr.  Dill  guilty  of  a  contempt,  and  that  he  has 
thereupon  been  committed.  It  is  clear  that  the  House  of 
Commons  claimed  and  exercised  such  a  power  as  this  when 
the  Constitution  Act  passed ;  and  whether  that  power  was 
exercised  by  the  House  as  a  Court,  or  not  as  a  Court  but 
simply  by  ancient  usage  and  prescription,  it  is  one  that  would 
not  be  enquired  into  by  the  Superior  Courts  at  home,  and 
when  exercised  by  the  Assembly  will  not  be  questioned  by  the 
Supreme  Court  here.  'But,  without  abandoning  the  right  of 
the  Assembly  to  issue  a  general  warrant  like  No.  2,  the 
warrant  No.  8  specially  sets  out  the  causes  of  commitment. 
A  libel  is  a  breach  of  the  privileges  of  Parliament.  Burdett 
V.  Abbott  (h)j  Rex  v.  Hobkouse  (Z).  It  is  not  necessary  to 
aver  the  right  to  commit  for  libel  as  one  of  the  privileges  of 
Parliament :  the  effect  of  20  Vic,  No.  1,  sec.  2,  is  only  to 
dispense  with  proof  of  the  journals,  and  to  make  their  contents 
primd  facie  evidence,  not  to  make  those  contents  conclusive 
evidence;   and  unless  they  were  made  conclusive  evidence, 
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there  is  a  well-known  nile  that  matters  of  evidence  ought  not         1862. 
to  be  pleaded.     Indeed,  though  the  journals  might  shew  that        -^^^~' 
a  privilege  were  claimed^  other  sources  of  proof  might  shew         Dill. 
that  it  was  not  legally  possessed.     The  Lex  Farliamenti  being 
part  of  the  Common  Law,  and  being  now,  by  20  Vic,  No.  1, 
adopted  here,  this  Court  must  take  notice   of  it  without 


It  is,  therefore,  submitted  that  Mr.  Dill  be  remanded. 

Mickie,  in  reply. — If  it  had  been  contended  that  the  whole 
thing  be  left  at  large  as  placed  by  the  1st  section,  and  that 
the  local  Legislature  should  have  privileges  as  great  or  even 
greater,  what  necessity  was  there  for  the  d5th  section  at  all  ? 
The  Jrenum  which  bridles  the  clause  must  have  been  given  as 
a  limit ;  and  given  simply  because  the  Imperial  Parliament 
intended  that  even  within  the  Colony  the  local  Legislature 
should  not  have  the  same  transcendent  authority  as  the 
Imperial  Parliament.  Otherwise,  we  should  have  two  tran- 
scendant  parliaments  as  to  the  legislation  for  the  Colony.  In 
Sir  George  Comewall  Lewises  "  Essay  on  the  Grovemment  of 
Dependencies"  are  put  tersely  and  succinctly  the  particulars  in 
respect  of  which  provincial  parliaments  in  the  relation  in  which 
they  stand  to  the  Empire  must  be  subordinate  to  the  Imperial 
Legislature,  in  order  to  escape  the  result  of  two  legislative 
powers  clashing.  The  Imperial  Legislature,  by  indicating  a 
mode  in  which  the  power  is  to  be  exercised — ^namely,  the  mode 
of  definition — withholds  the  power  unless  exercised  in  that 
way  alone ;  and  the  local  Legislature,  by  reciting  the  mode  of 
adoption,  negatives  by  implication  the  presumption  that  it  has 
exercised  any  power  other  than  the  one  prescribed  and  recited. 

Therefore  as  the  Act  does  not  define  nor  create  these 
privileges,  and  as  they  are  not  inherent,  Mr.  Dill  is  entitled 
to  be  discharged. 

Their  Honors  conferred  together  for  some  time. 

p  2 
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1862.  Chapman,  J. — ^We  hare  conferred  together  on  all  the 

^"T^''"^       matters  which  have  been  brought  before  us,   and  we  are 

Dell.  substantially  agreed  as  to  the  powers  and  privileges  of  the 
House.  But  the  chief  responsibility  being  upon  myself,  I 
having  granted  the  writ,  I  am  indisposed  to  give  a  hasty 
judgment  upon  the  matter ;  and  therefore  I  desire  time  to 
look  into  the  various  arguments  which  have  been  urged,  and 
particularly  into  some  of  the  cases,  and  to  put  my  judgment 
in  such  a  shape  as  will,  I  hope,  be  satisfactory  to  all  parties. 
Therefore,  I  propose  to  delay  giving  judgment  until  Saturday 
morning.  Of  course,  where  the  liberty  of  the  subject  is 
concerned,  I  am  sorry  to  put  any  person  to  inconvenience. 

Michie, — ^Meanwhile,  I  presume,  your  Honor,  there  will  be 
no  objection  on  the  other  side  to  Mr.  Dill  being  out  on  his 
parole,  as  hitherto. 

Ireland^  A.  Q. — I  presume  that,  pending  the  decision  of  the 
Court,  the  House  will  not  offer  any  objection.  As,  however, 
the  House  will  meet  in  twenty  minutes,  I  will  report  to  the 
House  what  has  occurred,  and  will  move  the  House  to  enlarge 
Mr.  DilVs  parole  until  after  the  decision  of  the  Court. 

Chapman,  J. — ^As  far  as  we  are  concerned,  Mr.  DUl  is 
simply  remanded  until  Saturday  morning  at  ten  o^clodc. 


May  17.  Chapman,  J. — ^This  case  comes  before  me  on  a  return  made 

by  William  Oearge  Palmer^  Esquire,  Sergeant-at- Arms  of  the 
Legislative  Assembly  of  Victoria,  to  a  writ  of  habeas  carpus^ 
commanding  him  to  have  here,  &c.,  the  body  of  Oearge  Dill^ 
detained  under  his  custody,  together  with  the  day  and  cause 
of  the  taking  and  detaining  of  the  said  Oeorge  Dill,  To  this 
writ  the  Sergeant-at-Arms  has  returned  for  cause  of  the  said 
taking  and  detaining  three  several  warrants — one  of  which  is 
not  important  here — ^issued  and  addressed  to  him  by  the 
Honorable  the  Speaker  of  the  said  Assembly.     One  of  these 
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warrants  is  couched  in  general  tennS)  alleging  *^  that  the  said         1862. 
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"  Oeorge  Dill  had  been  adjudged  guilty  of  a  contempt  of  the 

"  said  Legislatire  Ajasembly,  and  that  he  be  for  such  contempt         diliI 

"  taken  into  the  custody  of  the  Sergeant-at-Arms,  and  be 

'^  kept  in  such  custody  during  the  pleasure  of  the  said 

(<  LegislatiTe  Assembly."      The  warrant  then  goes  on  to 

require  the  Sergeant-at-Arms  to  take  and  detain  the  body 

of  the  said  Oeorge  Dill,     The  second  warrant  sets  out  at 

length  an  alleged  libel  printed  in  the  Argu8  newspaper,  of 

which  the  said  George  Dill  is  the  publisher;  and  after  reciting 

as  follows — '^And  whereas  the  said  Legislative  Assembly, 

"  sitting  at  the  Parliament  Houses  in  the  said  city,  being  the 

"  place  duly  appointed  by  the  Governor  of  the  Colony  of 

"  Victoria  for  the  sitting  of  the  Legislative  Council  and 

''  the  Legislative  Assembly,  did  on  the  fourth  day  of  April, 

"  in  the  year  of  Our  Lord  One  thousand  eight  hundred  and 

"  sixty-two,  adjudge  and  determine  that  the  said  article  was 

'*  a  scandalous  breach  of  the  privileges  of  the  said  Legislative 

**  Assembly :    And  whereas  the  said  Legislative  Assembly 

"  did  afterwards,  to  wit,  on  this  twenty-ninth  day  of  April 

"  instant,  adjudge  and  determine  that  the  said  Oeorge  Dill 

'<  having  published  the  said  libellous  article,  was  guilty  of  a 

^*  contempt  and  breach  of  the  privileges  of  the  said  Legislative 

*'  Assembly,   and  that  he  should  for  his  said  offence  be 

''  committed  to  the  custody  of  the  said  Serjeant-at-  Arms,  and 

*'  be  kept  in  such  custody  for  the  space  of  one  calendar  month, 

''  unless  the  said  Legislative  Assembly  should  sooner  order 

'<  his  discharge,  or  unless  the  present  Parliament  of  Victoria 

'<  be  sooner  prorogued,  or  unless  the  said  Legislative  Assembly 

^  be  sooner  dissolved,  and  that  the  Speaker  should  issue  his 

"  warrant  accordingly" — concludes    by    requiring  the    said 

Sergeant-at-Arms  to  take  into  his  custody  the  said  Oeorge 

Dilly  and  him  safely  to  keep  during  the  said  term  of  one 

calendar  month,  &c. 

The  writ  having  been  applied  for,  and  granted  by  me  in 
Chambers,  was,  of  course,  returnable  ako  in  Chambers ;  but 
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1862.  from  the  great  importance  of  the  question  the  other  Judges 
consented  to  sit  in  Chambers  with  me,  acting  on  an  intimation 
expressed  bj  Lord  Dernnan  in  Leonard  WaUofCa  case  in 
1839  (m),  namely,  ''  That  had  it  been  necessary  to  hear  the 
case  argued  in  Chambers  (which,  however,  the  near  approach 
of  the  term  rendered  unnecessary),  it  would  have  been  thought 
right  that  other  Judges  besides  the  one  sitting  in  Chambers 
should  attend  the  hearing.^* 

The  case  was  accordingly  argued  in  Chambers,  on  Tuesday 
last,  by  Mr.  Michie  on  behalf  of  Mr.  Dill,  and  by  the 
Attorney-General  on  behalf  of  the  Legislative  Assembly. 

Two  points  were  made  by  the  learned  counsel  for  Mr.  DiU, 
(1.)  That  the  Statute,  20  Fic,  No.  1,  which  professes  to 
impart  to  the  Legislative  Assembly  all  the  privileges, 
immunities,  and  powers  which  belong  to  the  Commons  House 
of  Parliament,  does  not  properly  pursue  the  authority  given 
to  the  Parliament  of  Victoria  by  the  35th  section  of  the 
Comtitution  Act ;  and  (2.)  That  even  if  the  authority  given  by 
the  last-mentioned  Act  has  been  rightly  exercised,  it  should 
have  been  alleged  on  the  face  of  the  warrant  itself  that  the 
privilege  claimed  on  behalf  of  the  Assembly  was  then  held, 
enjoyed,  and  exercised  by  the  Commons  House  of  Parliament. 

On  behalf  of  the  Assembly  it  was  contended  that  the  20th 
Fic,  No.  1,  was  duly  made  and  passed  in  strict  conformity 
with  the  35th  section  of  the  Constitution  Act ;  and  if  not,  that 
the  1st  section  of  the  said  Act  gives  to  the  Legislature  ample 
power  to  pass  the  Act  now  under  consideration ;  and,  further, 
that  the  only  substantial  restriction  imposed  by  the  d5th 
section  is  to  limit  the  privileges,  &c.,  which  the  Parliament 
was  authorised  to  take,  to  such  as,  at  the  time  of  the  passing 
of  the  Comtitution  Act  (July  1855),  were  held,  enjoyed,  and 
exercised  by  the  Commons  House  of  Parliament.     As  to  the 
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second  objection,  it  was  contended  generally  that  the  wairants        1862. 
and  retnm  are  sufficient. 

In  a  matter  of  snch  grave  importance  in  every  point  of 
view,  it  is  much  to  be  regretted  that  arrangements  were  not 
made  for  hearing  the  case  in  term,  when  it  could  have  been 
more  fuUy  argued  and  more  deliberately  considered.  Haying, 
however,  had  the  advantage  of  the  assistance  of  my  brother 
Judges,  and  having  myself  given  the  matter  the  most  careful 
consideration,  I  am';  now  to  pronounce  my  judgment  on  the 
validity  of  the  return. 

The  whole  question  raised  by  the  return,  and  by  ficur  the 
larger  portion  of  the  arguments  of  Counsel,  resolves  itself 
into  a  single  question  of  law,  namely,  has  the  Parliament  of 
Victoria,  in  passing  the  Act  of  the  20th  Ftc,  No.  1,  correctly 
exercised  the  authority  conferred  upon  it  by  the  Constitution 
Acty  and  especially  by  the  d5th  section  thereof?  If  the 
Legislature  has  not  done  so— if  it  has  overstepped  the 
boundaries  of  its  authority,  or  has  failed  to  comply  with  any 
condition  imposed  upon  its  exercise,  the  20th  Ftc,  No.  1, 
becomes  a  void  enactment  In  that  case  it  seems  no  longer 
open  to  argument  that  the  case  falls  within  the  principle  of 
Kielly  v.  Carson,  the  alleged  offence  having  been  committed 
extra  muros.  On  the  other  hand,  if  the  Statute  be  valid,  the  case 
is  governed  by  the  principle  laid  down  in  Burdett  v.  Abbott, 

The  case  of  the  Bank  of  Australasia  v.  Nias  was  cited  to  shew 
that  the  Court  has  power  to  examine  the  validity  of  an  Act  of 
the  Parliament  of  Victoria.  Of  this  there  can  be  no  doubt.  The 
case  of  Kenny  v.  Chapman  (n)  turned  entirely  on  the  question 
whether  the  Act  No.  128  was  valid.  But  this  is  a  power  which 
should  in  all  cases  be  exercised  by  the  Court  with  the  greatest 
caution.  A  Statute  passed  by  the  Supreme  Legislature  of 
the  Colony  with  all  the  deliberation  which  our  Constitution 
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1862.         demands,  ought  not  to  be  held  inYalid  by  the  Supreme  Gonrt, 
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except  on  the  clearest  and  most  cogent  grounds,  especially 
i)iLL.         where  it  has  passed  that  examination  to  which  all  Colonial 
Acts  are  sabjected  in  England,  and  has  not  been  disallowed. 

The  d5th  section  of  the  Constitution  Act  is  as  follows  : — 
''  It  shall  be  lawful  for  the  Legislature  of  Victoria  by  any 
"  Act  or  Acts  to  define  the  privileges  immunities  and  powers 
''  to  be  held  enjoyed  and  exercised  by  the  Council  and 
"  Assembly  and  the  Members  thereof  respectiyely :  Provided 
"  that  no  such  privileges  immunities  or  powers  shall  exceed 
"  those  now  held  enjoyed  and  exercised  by  the  Commons 
'^  House  of  Parliament  or  the  Members  thereof"  Now 
with  regard  to  this  proviso,  I  think  its  legal  effect  is  to 
permit  the  powers  given,  to  be  exercised  up  to  the  limits 
expressed,  provided  the  power  be  in  other  respects  properly 
exercised.  I  have  already  said,  that  the  question  raised  by 
the  return,  and  the  argument  is  whether  the  Legislature  has 
effectually  pursued  the  authority  given  to  it  by  the  Constitution 
Actf  and  this  question  has  been  in  a  great  measure  narrowed 
to  the  meaning  which  ought  to  be  given  to  the  word  '^  define,'* 
in  the  35th  section. 

If  I  understood  Mr.  Miehie  correctly,  he  did  not  go  so  far 
as  to  contend  that  the  word  '<  define^*  was  used  as  synonymous 
with  "  specify,"  or  "  enumerate,"  though  he  seemed  to  think 
that  enumerating  would  have  been  the  most  satisfactory  mode 
of  defining ;  but  he  contended,  that  in  order  to  comply  with 
the  empowering  Statute,  such  phraseology  should  have  been 
adopted  as  would  obviously  include,  in  the  very  terms  made 
use  of,  all  the  privileges  sought  to  be  taken.  I  am  of  opinion 
that  if  the  framers  of  the  Constitution  Acty  and  the  Imperial 
Parliament  in  adopting  it,  had  intended  that  the  privileges 
should  be  enumerated  or  specified,  those  words  would  have 
been  employed  instead  of  the  word  define.  We  are  bound, 
therefore,  to  assign  some  other  meaning  to  that  word.  The 
strict  meaning  of  the  word  has,  no  doubt,  reference  to  limits 
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or  boundaries.  A  perfectly  scientific  definition^-if  such  be  1862. 
practicable — should  consist  of  such  language  as  will  include 
all  the  particulars  intended  to  be  included,  and  exclude  all 
those  not  intended  to  be  included.  Such  a  logical  definition 
has  never  yet  been  attained,  except  in  the  pure  mathematics, 
where  the  terms  of  a  proposition  are  equi-poUent.  Mr.  Bmtham 
has  illustrated  the  difficulty,  not  to  say  impossibility,  of 
defining  and  classifying,  with  his  usual  felicity  of  expression 
— "  What  so  obvious,"  he  says,  '^  as  the  difference  between 
light  and  darkness ;  yet  who  shall  say  where  light  ends  and 
darkness  begins."  Could  the  Legislature  have  intended  to 
impose  upon  the  then  future  Parliament  of  Victoria  a  difficulty 
so  insuperable  f  Did  it  not  rather  use  the  word  define  in  that 
loose  and  popular  sense,  which  is  satisfied  by  ''  describing"  or 
*' ascertaining"  the  privileges  which  the  future  Legislature 
might  be  disposed  to  take  ?  This  view  seems  to  me  to  be 
aided  by  the  proviso,  which  itself  establishes  the  boundary 
or  limit  beyond  which  it  was  not  competent  to  .the  Parliament 
of  Victoria  to  advance.  Where  strictly  legal  terms  are  used 
in  an  Act  of  Parliament,  they  are  generally,  though  by  no 
means  universally,  to  be  understood  in  a  technical  sense. 
Terms  of  art  are  sometimes  technically  construed  where  the 
context  of  a  Statute  clearly  requires  it.  But  this  is  not  the 
case  with  words  which,  although  having  a  scientific  meaning 
when  employed  by  men  of  science,  are  also  household  words  in 
everybody's  mouth.  Such  words  are  to  be  understood  in  their 
ordinary  acceptation  or  to  a  common  intent  as  the  law 
expresses  it.  It  is  for  this  reason  that  we  so  often  find 
dictionaries,  and  the  authorities  they  cite,  resorted  to  in  Courts 
of  justice  to  ascertain  the  senses  in  which  words  are  commonly 
employed.  It  is  scarcely  necessary  to  cite  authorities  in 
support  of  the  rule  of  interpretation,  that  ''  words  are  to  be 
taken  in  their  ordinary  sense" — *'  Logueridum  est  ut  vulyus" 
"  Statutes  ought  to  speak  as  the  people  speak,"  says 
Lord  Coke  (o).      Again :     ''  If   the  usage    has    been    to 

(o)  4  Rep.,  47. 
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1862.  constrae  the  words  of  a  Statute  contrary  to  their  ohyiona 
meaning  by  the  vulgar  tongue  and  the  common  acceptation  of 
terms,  snch  usage  is  not  to  be  regarded,  it  being  rather  the 
oppression  of  those  concerned  to  force  upon  them  a  conyen- 
tional  meaning,  than  a  construction  of  the  Statute"  (p). 
And  even  particular  words  are  to  be  controlled  by  a  general 
reference  to  the  whole  of  an  Act  of  Parliament. 

I  do  not  think  it  necessary  to  resort  to  the  general  powers 
of  legislation  contained  in  Section  1  of  the  Constitution  Acty 
which  the  Attorney-General  has  with  considerable  force  of 
argument  called  in  to  his  aid.  It  seems  to  me  that  the  dear 
intention  of  section  35  was  to  enable  the  Legislature  to  take 
the  priyileges,  immunities,  and  powers  of  the  Commons  House 
of  Parliament  up  to  the  proyiso.  It  is  true  that  this  is 
eflfected — ^not  by  "  specifying,"  or  "  enumerating,"  not  even  by 
any  scientific  or  logical  definition,  but  by  words  of  reference  to 
the  law  and  usage  of  Parliament.  It  is  objected  that  this 
reference  outside  the  Act  is  improper ;  but  we  have  numerous 
instances  in  our  own  Statute  Book  of  things  ascertainable  only 
by  a  similar  process  of  reference.  Of  this  the  several  juris- 
dictions of  this  Court  under  15  Ftc,  No.  10,  and  the  force  of 
several  Statutes  under  9  Geo.  4,  cap.  83,  are  the  most  apposite 
instances.  The  Act  of  the  20th  Vic,  establishes  a  boundary 
of  the  privileges  adopted.  The  Court,  when  occasions  arise, 
must  take  care  that  the  boundary  is  not  overstepped.  It  is  no 
answer  to  say  that  the  task  may,  at  times,  be  one  of  extreme 
difficulty.  It  is  often  so  in  other  portions  of  our  law.  The 
Court  must  solve  it  in  each  case  as  it  occurs.  Mr.  Michze 
contends  that  the  process  of  reference  is  to  explain  ignotum 
per  ignotum — ^that  it  is  equivalent  to  saying,  "We  will 
define  our  privileges  to  be  the  undefined  privileges 
of  another  body."  But  this  is  what  the  proviso  seems 
to  permit.  If  the  35th  section  permits  all  the  privi- 
leges of  the    House  of   Commons  to    be  taken,  and   yet 

(p)  Vaugb.,  169. 
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reqnires  a  definition,  and  if  it  be  trae  that  the  bonndaries         1862. 

cannot  be  ascertained,  then  we  are  driven  to  this  conclusion, 

that  the  Imperial  Parliament,  in  sanctioning  the  Constitution 

Act  and  making  it  a  part  of  its  own  Statute,  imposes  a 

condition  which  it  would  be  impossible  for  the  Parliament  of 

Victoria  to  comply  with,  if  it  desired  to  take  the  whole  benefit 

of  the  proviso.     This  seems  to  me  to  be  so  repugnant  to  the 

grant  as  to  forbid  such  construction:     I  believe  the  difficulty 

of  ascertaining  the  privileges  in  force  in  1855  to  have  been 

very  much  overstated.     The  claims  to  be  found  in  the  early 

journals  are  one  thing,  the  established  privileges  another. 

The  admirable  letter  of  Mr.  Femberton  to  Lord  Langdale 

illustrates  this  distinction.      No  new  privilege  can  now  be 

legally  claimed  by  the  House  of  Conmions.    It  was  attempted 

in  the  Aylesbury  case  and  failed.     It  was  again  attempted  in 

Stockdale  v,  Hansard  and  failed.     These  still  stand  as  claims 

of  privilege,  but  not  certainly  as  established  privileges  held  as 

part  of  the  lex  et  consuetudo  parliamenti.     The  above  cases 

and  others  have  successfully  circumscribed  a  great  number  of 

claims,  which  the  House  of  Commons  has  at  times  set  up ; 

whilst,  on  the  other  hand,  such  cases  as  Burdett  v,  Abbott 

have  given  judicial  sanction  to  others.     I  may  here  observe 

that  the  privilege  set  up  in  Stockdale  v.  Hansard  was  in  itself 

new.      The   sale    of   parliamentary   papers    to   the    public 

had  only  been  sanctioned  a  few  years  before.      Had   they 

continued  to  be  confined  to  their  own  members,  the  question 

could  not  have  arisen.      A  report  to   Parliament— even  a 

petition  to  the   House   of  Conmions — was   always   deemed 

privileged  upon  the  principles  of  the  common  law,  apart  from 

parliamentary  privilege.      The  germ   of  the  line  drawn  in 

Stockdale  v.  Hansard  is  to  be  found  in  the  King  v.  Creevy  (y), 

where  it  was  held  that,  although  a  member  is  privileged  for 

all  he  utters  in  debate,  that  privilege  ceases  if  he  publish  his 

speech.     A  similar  line  is  drawn  in  other  cases,  which  have 

no  reference  to  Parliamentary  privilege — Wyatt  v.  Gore  (r). 

(q)  1  M.  &  a,  273.  (r)  Holt,  N.  P.  C,  299. 
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The  second  section  of  the  Act  has  been  referred  to.  That 
section  seems  to  me  to  do  no  more  than  require  the  Conrt  to 
receive  the  printed  jonmals  without  further  proof.  The  words 
pritnd  facie  eyidence  import  that  thej  are  not  to  be  taken  as 
conclusive ;  that  it  is  open  to  any  party  to  show  that  the 
printed  copy  is  incorrect,  and  that  the  Judges  may  refer  to 
judicial  decisions,  and  other  sources  of  the  law  of  Parliament, 
as  they  do  to  all  the  sources  of  the  common  law.  In  this  I 
see  no  more  difficulty  or  uncertainty  than  occasionally  meets 
us  in  complicated  cases,  and  conflicting  decisions,  under  the 
common  law  of  the  land. 

As  to  the  other  objection,  which  was  placed  first  in  order 
by  Mr.  Michte,  I  do  not  think  it  necessary  that  it  should  be 
alleged  in  the  warrant  that  the  privilege  claimed  is  one  which 
was  held,  enjoyed,  and  exercised  by  the  House  of  Commons  at 
the  time  of  the  passing  of  the  Constitution  Act.  My  reason 
for  this  is,  that  it  is  matter  of  law  of  which  the  Court  is 
bound  to  take  notice,  and  not  matter  of  fact,  which  it  is 
necessary  to  aver  and  prove. 

In  conclusion:  The  Judges  are  unanimously  of  opinion 
that  the  Legislative  Cotmcil  and  Legislative  Assembly  have 
all  the  privileges,  immunities,  and  powers  which  were  legally 
held,  enjoyed,  and  exercised  by  the  Commons  House  of 
Parliament  at  the  time  of  the  passing  of  the  Constitution  Act; 
and  that  the  publication  of  the  libel  specified  in  the  return  is  a 
contempt  for  which  the  House  has  authority  to  commit 

There  is  some  difierence  of  opinion  as  to  the  necessity  for 
an  affirmative  allegation,  "  that  the  power  now  exercised  is 
one  which  the  Commons  House  of  Parliament  held  at  the 
time  of  the  passing  of  the  Constitution  Act,^*  but  that  difference 
is  not  such  as  to  justify  the  discharge  of  Mr.  DilL 

Mr.  Dill  will  therefore  be  remanded. 
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Ih  thb  Maitbe  of  —  COBNILLAO  ahb  Akothbb  (a). 

[Ih  Chamberb]  (5).  -     ^  '  ' 

April  26,  29. 

ioEWELL  applied  on  the  part  of  the  prisoners  for  a  writ  On  motion  for 

of  habeas  corpus  ad  suhjiciendutnf  on  affidavits  setting  forth  J^^^^^J^^' 

the  following  facts :—  priaoner  from 

cmtody,  it  is 
oompet^t  for 
The  prisoners  had  been  apprehended  in  their  own  honse,  the  priaoner 
.  .  i.  ^  shew  by 

Without  information,  snmmons,  or  warrant,  by  a  sergeant  of  affidavit 

police,  and  taken  before  Justices.     On  the  hearing  before  ^^^Lw» 

the  Justices,  it  appeared  from  the  depositions  that  the  only  Justices 

evidence  against  the  prisoners  was  that  of  two  police  constables  jurisdiction. 

that  they  were  reputed  prostitutes;  and  some  statements  were  __  ^^^  ^^ 

V  affrant  Acty 
made  of  complaints  of  disturbances  in  the  right-of-way  where  there  is  no 

they  lived.     The  Justices  convicted  them  as  vagrants  for  not  j^J^  ^thout 

giving  a  satisfactory  account  of  themselves,  and  sentenced  warrant  in 

them  to  twelve  months  imprisonment.     No  formal  conviction  the  act  of 

was  drawn  up :  but  the  commitment,  which  on  the  face  of  it  v&gm^cy 

charged  is,  the 

was  regular,  set  forth  the  offence  as  stated  above.  not  giving  to 

the  Justices  a 
sfttisfiictoTy 
His  Hokob  hesitated  to  grant  the  habeas  corpus.     He  account  of 

doubted  his  power  to  go  behind  the  conviction,  and  suggested  j^^ood. 

that  the  proper  course  was  to  re-swear  the  constables,  and 

quash  it.    He  ultimately  granted  the  writ. 


The  Return  to  the  habeas  set  forth  the  commitment^  but      April  \ 
nothing  else.  


(a)  Kx  relatione,  B.  C.  Sewell,  (6)  Coram  StameU,  C.  J. 

Esq.,  D.C.L. 
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1862.  Sewellj  for  the  Prisoners. — ^The  prisoners  are  entitled  to 

In  re  their  discharge.  The  Magistrates  were  not  seized  of  the 
COBKiiiL^c.  Qg^Q^  There  was  no  information  or  summons  or  other  process. 
It  may  be  said  that  the  6th  section  of  the  Vagrant  Act  gives 
power  to  arrest  persons  offending  against  the  Act.  Here  no 
offence  was  committed.  The  offence,  if  any,  was  after  the 
arrest.  The  conviction  is  an  estoppel,  and  the  affidavits  are 
properly  admissible.  It  is  admitted  that  it  is  not  competent 
on  habeas  corpus  to  controvert  the  merits  of  the  case  or  dispute 
the  facts  set  forth  in  a  good  conviction;  but  it  is,  on  the 
other  hand,  allowed  to  shew  that  the  Magistrates  had  no 
jurisdiction.  Faley  on  Convictions^  p.  247  ;  Be  Eggington  (c). 
Swan  V.  Dakins  (d). 

GumeTy  Crown  Solicitor,  relied  on  the  6th  section  of  the 
Vagrant  Act. 

Stawbll,  C.  J. — I  doubted  in  the  first  instance,  whatever 
my  inclination  might  have  been,  whether  I  had  the  power  to 
go  behind  the  warrant  of  conviction,  which  is  admitted  to 
be  good,  and  to  inquire  into  the  question  of  jurisdiction  on 
affidavits.  The  authorities  cited  on  behalf  of  the  prisoners 
have  satisfied  me.  They  go  beyond  what  I  had  thought  was 
the  law,  but  I  am  bound  by  them.  The  Justices  were  not 
seized  of  the  case.  It  is  admitted  that  there  was  neither 
information,  summons,  nor  warrant.  The  6th  section  of  the 
Vagrant  Act  does  not  apply  to  this  case.  It  cannot  be  said 
that  the  parties  were  offending  at  the  time  of  the  arrest.  The 
offence,  if  any,  occurred  subsequently,  nor  does  there  appear  to 
be  any  evidence  of  an  offence. 

The  prisoners  were  discharged. 

(c)  2  E.  &  B.,  717.  (d)  16  C.  B.,  77. 
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5&ti$reme  Court  ot  Vittoxm, 

nr 

TRINITY  TERM,  26  VICTORIiE. 


The  Judges  who  sat  in  Banc  in  this  tenn  were — 

StAWELL,   C.  J.  MOLEBWOBTH,  J. 

Williams,  J. 


DOWNIE  V.  GRAHAM  aito  Others. 


1862. 
JWM24. 


-/jLN  action  by  a  snryiving  partner  to  recover  damages  for  An  alienatioii 

wrongfully  obtaining  a  rule  nisi  to  sequestrate  compulsorily  ™^a«^^**" 

the  estate  of  the  Plaintiff's  firm.  payment  of  a 

pre-existing 
debt  IB  not  a 

The  English  firm  of  Redferriy  Alexander,  and  Companj,  who  ^^^®°* 

had  made  large  consignments  to  the  firm  of  Doumie  and  "witboat 

Murphj,  sent  out  to  Stephen  Henty  a  power  of  attorney  to  oo,^|de^ 

take  possession  of  the  whole  of  the  goods  so  consigned.      He  tion,"  nnder 

did  so,  and,  in  fact,  took  an  assignment  not  only  of  £20,000  No.  17^  sec.  6. 

or  £30,000  worth  of  the  goods  of  Redfem,  Alexander,  and 

Co.,  but  of  every  portion  of  the  property  of  Doumie  himself, 

leaving  him  ^'  without  a  sixpence  in  the  world.*'    The  transfer 

thus  made  was  that  which  the  Defendants  treated  as  an  act 

of  insolvency,  and  on  which  they  obtained  the  rule  nisi  for 

compulsory  sequestration.      This  rule  nisi  was  afterwards,  by 

their  consent,  discharged. 
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1862.  The  question  at  the  trial  was,  whether  snch  a  transfer  by 

Dovmie  of  all  his  property  to  Redferr^  Alexander j  and  Co.,  one 
of  his  creditors,  was  a  frandolent  alienation  within  the  sixth 
section  of  the  6th  Fife,  No.  17. 

The  Judge  directed  the  jury  that  the  transfer  did  not  fall 
within  this  section,  and  the  Plaintiff  had  a  yerdict  for  £50 ; 
but  leave  was  given  to  move  to  set  aside  the  verdict,  and  have 
a  new  trial,  if  the  Judge's  direction  should  be  held  wrong  by 
the  Court. 

Dawson  now  moved  for  a  rule  nm,  on  the  leave  reserved. 
He  cited  1  Lush's  Saunders^  390 — ^the  passage  commencing, 
*'  There  is  a  distinction  between  an  assignment,"  &c. ;  Linden 
V.  Sharpe  (a),  Siebert  v,  Spooner  (ft).  Ex  parte  Zvnlchenbart  (c), 
Baxter  v.  Pritchard  (d)j  Carr  v.  Burgess  (e).  Young  v. 
Ward  (/),  Youngkushand  v.  Courtney  (g),  and  The  Bank  of 
Australasia  v.  Harris  (h). 

Thb  Court  held  that  the  direction  of  the  Judge  at  the  trial 
was  right. 

Eule  nisi  refiaed 


{a)  6  M.  &  a..  895.  (0)  1  Cr.  M.  &  R.,  448. 

(J)  1  M.  &  W.,  714.  if)  8  Exch,,  232. 

\e)  3  Mont.  D.  k  De  G.»  671.  is)  Ante,  65. 

((Q  1  A.  &  £.,  462.  {h)  8  Jnrut^  N.S.,181 ;  and  a/ide,  59. 
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In  rk  J.  A.  GRIEVE,  formerly  One,  &o., 
Ex  PARTE  J.  B.  BENNETT,  One,  &c.,  And  Others. 


o. 


'N  the  last  daj  of  Easter  Term,  a  rule  nt»  had  been  The  22  Geo.  2, 

obtained  on  behalf  of  Mr.  Orievej  calling  on  the  Council  of  the  ^tSg  to^^' 

Law  Institate  to  shew  cause  why  a  Rule  of  the  Court,  striking  offences  by 

Mr.  Grieve  off  the  roll  of  Attomies,  for  an  offence  against  the  which  they 

22  Geo.  2,  Cap.  xlvi.,  s.  11,  should  not  be  rescinded,  on  the  ™y  ^«  «Jf^^ 
'       ^  '  '  off  the  roll, 

ground  that  that  Statute  is  not  in  force  in  this  colony.  is  not  in  force 

in  the  Colony 

of  Victoria  i 

Daweon  and  Higinhotham  now  supported  the  Rule.      They  but 

cited  Whicker  v.  Hume  (j)^  Attorney- General  v,  Stewart  (ib),  the  Court  in 

The  King  v.  Vaugkan  (l):    1  Blackstone's  Com..  107,  108;   j*^».^^l»i?»l 
^  i7  \  /  >  ^  junadiction 

Dwarrie  on  Statates,  527 ;    and   the  series  of  Statutes  on  possessefl 

Attorneys,  cited  in  an  article  in  the  ICth  voL  of  the  JLaw  p^^^*^ 

Magazine,  25.  control  and 

punish 
Solicitors,  as 

Fellows  shewed  cause,  and  referred  to  the  words  of  the  oflicers  of  the 

Court,  to  the 
9  Geo,  4.,  Cap.  Izxxiii.,  s.  24 ;  to  the  Imperial  Statutes  relating  fail  extent 

to  Landlord  and  Tenant,  to  the  Statutes  of  Forcible  Entry,  ^^^^gt^^t*^ 
and  PeeVs  Acts,  all  hitherto  held  of  force  in  these  colonies. 

The  Court  held  the  Statute  in  question  to  be  "  inapplic- 
able "  to  this  colony,  and  not  in  force  here,  and  made  absolute 
the  Rule  to  rescind  the  Rule  striking  Mr.  Grieve  off  the  roll ; 
but  as  the  objection  had  not  been  raised  by  Mr.  Grieve  when 
cause  was  shewn  against  the  rule  to  strike  him  off  the  roll, 
the  question  of  the  Statute  being  in  force  in  this  Colony  having 
been  then  allowed  to  pass  sub  silentio,  the  present  rule  to 
rescind  was  made  absolute,  without  costs.  The  Court  also 
intimated  that  in  its  original  jurisdiction  it  possessed  adequate 
powers  to  control  and  punish  Solicitors,  as  officers  of  the  Court^ 
to  the  full  extent  given  under  the  Statute  in  the  present  case. 

0)  7  H.  L.  Cas,,  160,  (*)  2  Mer.,  143.  (I)  4  Burr.,  2494. 
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CROSSLEY  V.  HOFFMAN  and  Another. 


da  in  a  I  J 


Words  in  a 
single 
document 
held  to 
embody  three 
independent 
contracts,  the 
consideration 
in  each  of 
which 

contracts  was 
a  basis  for  the 
promises  in 
itself  only, 
and  no  basis 
for  any 
promises  in 
either  of  the 
other 
contracts. 


EMURRER  to  Pleas.  The  declaration  stated  a  contract 
made  between  the  Plaintiff  and  the  Defendants,  concerning  the 
patent  right  to  construct  American  steam  saw-mills.  That 
contract  was  set  out  as  follows : — 

'*  Victoria  Ironworks,  March  1,  1860. 
"  1  agree  to  make  for  Messrs.  Ilojman  and  Bullock  the 
'*  whole  of  the  ironwork  for  one  of  their  patent  American  steam 
"  saw-mills,  according  to  the  plan  furnished  by  them,  with 
'^  the  exception  as  follows,  from  the  plan, — that  is,  the  same 
^'  to  haye  no  engine,  but  one  pully  on  the  saw-shaft,  and  the 
"  saw-shaft  to  be  three  and  a  half  (say  8|  in.)  inch  diameter ; 
"  and  no  fly-wheel  upon  the  said  shaft,  no  pump,  pumping- 
"  gear,  and  log-gearing.  Saw-shaft  one  foot  shorter  than 
"  plan ;  no  saw  to  be  found.  The  whole  complete  and  ready 
"  for  fixing,  but  no  bolts  for  frame ;  for  the  net  sum  of  one 
<<  hundred  pounds,  deliyered  in  Melbourne  (say  £100). 


*^  1  also  agree  to  furnish  the  above  work  with  pine  wood 
'^  framing  as  per  plan,  but  not  the  timber  for  keepers  or  rail 
<'  frame  below,  for  the  net  sum  of  one  hundred  and  twenty 
"  pounds  (say  £120). 

"  Messrs.  Hoffman  and  Bulloch  hereby  agree  to  allow 
"  William  Crosaley  the  sole  right  and  title  to  the  making  of 
'<  the  said  patent  American  steam  saw-mill,  according  to  their 
*•''  plans  furnished,  by  the  payment  to  them  of  the  sum  of  fifty 
<<  pounds  for  each  machine,  as  their  patent  right. 
"  I  am,  gentlemen,  yours  obediently, 

"  Wm.  Crosslet. 


"  I  agree  to  accept  the  above  conditions,   for  Messrs. 
"  Hoffman  and  Bullock. 

"  John  Bullock." 
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The  breach  was,  that  the  Defendants  did  not  allow  the         1862. 
Plaihtiif  the  sole  right  and  title  to  the  making  of  the  said 
patent  machines ;  but  granted  a  licence,  &c.,to  one Fitzsimmons 
to  do  so,  whereby  plaintiff  lost  great  profits,  <&a 

The  Defendants  pleaded  certain  pleas  to  which  the  Plaintiff 
demurred,  and  on  the  argument  of  the  demurrer  the 
Defendant  attacked  the  declaration  as  based  on  a  document 
only  unilateral,  not  mutually  binding,  and  therefore  not 
obligatory  on  the  Defendants.  This  point  depended  on 
whether  the  document  was  one  entire  contract  or  contained 
three  distinct  and  independent  contracts,  the  terms  of  each 
of  which  must  be  confined  to  and  found  in  itself,  and  might 
not  be  looked  for  or  found  in  any  other.  In  the  former 
view,  it  was  contended  that  any  defective  consideration  in 
any  one  part  of  the  contract  could  be  supplied  by  referring 
to  the  consideration  in  any  of  the  other  parts  ;  in  the  latter, 
it  was  urged  that  the  third  contract  would  be  a  promise  by 
the  Defendants,  founded  on  no  promise  by  the  Plaintiff,  and 
therefore  without  consideration. 

Wood  in  support  of  the  declaration.  Sykes  v.  Dixon,  (m). 
Hartley  v.  Cummnga  (n),  PiUeington  v.  Scott  (o). 

Machay  and  BiUing  appeared  for  the  Defendants. 

The  Court  did  not  call  on  counsel  in  support  of  the  pleas, 
holding  that  the  document  declared  upon  contained  three 
independent  contracts ;  and  that  the  contract  for  the  breach 
of  which  the  Plaintiff  now  claimed  damages  was  unilateral, 
and  not  mutually  binding,  and  therefore  afforded  no  sufficient 
foundation  for  an  action  by  him  against  the  Defendants. 

Judgment  for  the  Defendants. 

(m)  9  A.  &  E.,  693.  (o)  15  M.  &  W.,  667. 

(»)  5  C.  B.,  247. 

Q  2 
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SOUTHEE,  Appellant,  v.  KIRK,  Respondkot. 


A  surgeon  can  xjLPPEAL  in  the  form  of  a  Case,  settled  and  signed  under 
T^SJr  ^  *^®  "  ^^^y  ^^^  ^^^ "  ^y  *^e  Judge  of  the  County  Court 
case;  but  a       at  Carisbrook,  as  follows  : — 
surgeon  who 
either  is  or 

hold^  himself        «  The  Plaint  (No.  6)  was  filed  in  the  said  Court  by  the 
out  to  be,  a;  ^  ^  ^  '* 

physician,  "  Said  Richard  Southee  (styling  himself  therein  Dr.  Southee), 

rach  fei!^''^  "  ^  recover  from  the  said  John    William  Kirk  a  sum  of 

"  three  pounds  three  shillings  (£3  d«.),  for  work  and  labour 

'^  alleged  to  hare  been  done  for  the  said  Kirhy  at  his  request, 

'<  and  on  an  account  stated.     Copies  of  the  Plaint  and  of  the 

"  particulars  of  the  Plaintiff's  demand,  which  were  annexed 

'<  thereto    (marked  A  and  B  respectively),   accompany  this 

''  case,  and  are  to  be  considered  and  taken  as  part  hereof. 

'<  It  will  be  perceived  from  the  document  marked  B  that 

"  the  particulars  of  the  Plaintiff's  demand  were  stated  to  be 

*^  fees  due  for  medical  attendance,  and  that  the  said  Richard 

^'  Southee  is  therein  also  styled  Dr.  Southee.     The  trial  took 

"  place  before  the  Judge  of  the  said  Court  during  the  sittings 

"  of  February,  1862,  Mr.  Jessup  acting  as  Attorney  for  the 

"  Plaintiff,  and  Mr.  Fenton  as  Attorney  for  the  Defendant. 

"  From  the  evidence  of  the  said  Richard  Southee^  it  appeared 

'<  that  he  was  a  legally  qualified  medical  practitioner  according 

"  to  the  laws  in  force  in  this  colony.     That,  in  January,  1861, 

'<  he  was  requested  by  the  Defendant  to  attend  professionally 

"  on  a  child  of  his  who  was  then  sick.     That  he  accordingly 

"  visited  the  child  on  three  occasions,  and  duly  prescribed  for 

<<  it.     That  the  case  was  a  medical  one,  and  not  a  surgical 

''  one,  the  complaint  being  chronic  disease  of  the  kidney  and 

"  suppression  of  urine,  followed  by  marasmus.      That  the 

"  medicine  which  the  said  Plaintiff  prescribed/  for  the  child 

"  was  supplied  by  a  third  person — ^namely,  one  Mr.  Williams^ 

<<  a  chemist,  residing  in  Carisbrook — at  the  cost  of  the  said 
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<'  Kirk,     That  the  said  Richard  Sauthee  attended  on  the  child         1862. 

'*  as  a  medical  practitioner.     No  evidence  was  given  to  show 

''  in  what  capacity  the  said  Richard  Sauthee  had  received  his 

^'  certificate  of  due  qualification  as  a  medical  practitioner  from 

^'  the  Board  appointed  for  that  purpose  in  this  colony.      He 

'^  was  not  asked  whether  he  was  a  physician,  and  beyond  his 

"  styling  himself  Dr.  on  the  Plaint  and  particulars  of  demand, 

"  nothing  occurred  on  the  trial  to  warrant  the  assumption  that 

<*  he  attended  as  a  physician.      It  appeared  that  there  was  no 

'<  actual  contract  for  remuneration  entered  into,  and  the  Court, 

"  having  regard  to  the  form  of  the  Plaint  and  particulars  of 

<<  demand,  and  the  supposed  honorary  character  of  medical 

*'  attendance,  declined  to  imply  a  contract.     There  was  no 

'<  evidence  whatever  of  an  account  stated.     Such  appearing 

"  to  be  the  facts,  the  Court  adjudged  that  the  said  Richard 

''  Sauthee  should  be  nonsuited,  with  costs  taxed  at£l  2d.  6d., 

*^  to  be  paid  by  him  to  the  Defendant ;  but  leave  was  given  to 

^'  the  Plaintiff  to  move  to  set  aside  such  nonsuit,  and  that  a 

"  verdict  should  be  entered  for  the  Plaintiff  for  the  sum  of 

<'  £2  25.,  with  £2  1«.  2d.  costs,  making,  together,  £4  3e.  2d., 

"  in  the  event  of  the  Plaintiff  being  able  to  satisfy  the  said 

'^  Court  that,  in  the   circumstances  aforesaid,  the  Plaintiff 

"  was  (under  and  by  virtue  of  the  laws  in  force  in  this  colony) 

"  entitled  to  recover  the  fees  so  claimed  by  him.      On  the 

<<  25th  April  last,  the  point  so  reserved  came  on  to  be  argued 

''  before  the  said  Court,  and,  after  hearing  Mr.  Jessup  as 

"  Attorney  for  the  Plaintiff,  there  being  no  appearance  either 

"  by  Attorney  or  in  person  for  the  Defendant,  the  said  Court 

*'  held  that  the  said  Richard  Sauthee  was  not,  either  as  a 

"  surgeon    or   as    a    legally-qualified    medical    practitioner, 

"  entitled  to  recover  the  fees  claimed,  or  any  part  thereof; 

<<  and  accordingly  the  said  Court  adjudged  that  the  nonsuit 

"  so  previously  recorded   should  be,    and   the    same    was, 

"  affirmed  and  made  absolute.    The  Plaintiff  having  thereupon 

'*  expressed  an  intention  of  appealing,  execution  was  stayed 

''  at  the  request  of  the  said  Plaintiff  until  the  opinion  of  the 

*'  Supreme  Court  should  be  obtained.     It  is  right  to  remark 
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1862.  <<  that  the  45th  section  of  the  16th  Vic,  No.  11,  whereby 
''  it  was  enacted  that  it  should  be  lawful  for  anj  doctor  of 
'^  medicine,  licentiate  of  any  college  of  physicians,  or  other 
'^  legally-qualified  practitioner  in  medicine,  to  sue  for  the 
''  recovery  of  any  fees  or  other  remuneration  for  time  occupied 
"  in  journeying  to,  attending  upon,  or  prescribing  for,  or  for 
"  any  professional  aid  or  seryice  to  any  person  in  like  manner, 
'^  as  any  debt  or  demand  may  be  recovered  by  any  other 
^*  person  under  the  provisions  of  that  Act,  was  repealed  by 
''  the  present  County  Court  Act.  The  questions  for  the 
"  Supreme  Court  are — 

'^  First. — Is  a  member  of  the  College  of  Surgeons  in 
'^  England,  who  has  obtained  a  certificate  from  the  Medical 
'''  Board  of  this  colony,  declaring  that  he  is  '  a  duly-qualified 
<'  medical  practitioner,'  entitled,  under  the  laws  now  in  force, 
'^  to  recover  fees  or  other  remuneration  for  professional 
"  attendance  in  a  medical  case  7 

"  Secondly. — Suppose  the  Supreme  Court  should  be  of 
''  opinion  that  he  is,  was  the  said  Richard  Southee  (having 
"  regard  to  the  form  of  his  Plaint  and  particulars  of  demand) 
''  entitled  to  recover  the  fees  claimed  by  him  in  the  present 
"case?" 

In  the  Plaint,  the  Plaintiff  had  claimed  as  '^  Dr.  Southee,'^ 
and  had  described  himself  as  a  "  doctor ;''  and  his  claim  had 
been  for  "  the  sum  of  £3  3^.  for  work  and  labour  done  by  him 
for  you  at  your  request,  and  on  an  account  stated.'^  His  bill 
had  been  in  the  following  form : — 

"  Maryborough,  Jan.  14,  1862. 
"  Mr.  Kirk, 

«  Dr.  to  Dr.  Southee, 
« 1861. 

"  January  and  February. — To  fees  due  for  medical  attend- 
ance, £3  3«." 
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Fellows  now  appeared  for  the  Appellant. 

Wood  for  the  Respondent. 

The  authorities  cited  were — Veitch  v,  Russell  (p),  Battershy 
V.  Laurence  {q)^  Little  v.  Oldacre  (r),  Ltpscombe  v.  Homes  («), 
Alison  V,  Haydon  (<),  Simpson  v,  Ralfe  (v),  Proud  v.  Mayall  (w), 
Chitty  on  Contracts  J  487,  and  Morgan  v.  Hallen  (x). 

Stawbll,  C.  J. — This  case  is  stated  in  a  manner  very  much 
calculated  to  embarrass  the  Coart  Instead  of  setting  forth 
briefly  all  the  material  facts,  the  Judgment  pronounced,  and 
the  difficulty  in  point  of  law,  certain  facts  are  stated,  and  then 
two  questions  are  submitted,  one  of  which  assumes  a  state  of 
circumstances  which  is  inconsistent  with  the  previous  allega- 
tions. It  is  left  uncertain  whether  the  Judge  has  determined 
simply  that  the  Plaintiff,  as  a  surgeon,  could  not  maintain  an 
action  for  fees  in  a  medical  case ;  or  that  the  Plaintiff,  being 
a  surgeon,  could  not  maintain  an  action  for  fees  in  a  medical 
case  because  he  either  was,  or  held  himself  out  as,  and  at  the 
tune  acted  in  the  character  of,  a  physician.  If  the  Judge  was 
of  opinion  that  the  Plaintiff,  as  a  surgeon,  could  not  recover 
fees  in  a  medical  case,  we  think  he  was  wrong  ;  but  if  he 
was  of  opinion  that  the  Plaintiff  could  not  recover  because  he 
held  himself  out  at  the  time  as  a  physician,  or  was  in  fact 
and  acted  as  a  physician,  then  we  think  he  was  right.  We 
cannot  satisfactorily  dispose  of  the  case  in  its  present  form ; 
but,  in  order  to  avoid  the  expense  of  sending  it  back  to  be 
re-stated,  we  wish  to  know  if  Counsel  can  consent  to  our 
giviag  our  opinion  in  the  alternative.  [^Fellows  and  Wood 
consulted  their  clients,  and  consented.]  Then  let  the  Appeal 
be  allowed  or  not  according  as  the  Judge  actually  found  the 


{p)  3  Q.  B.,  928.  if)  4  Bing.,  619. 

(q)  Car.  &  M.,  277.  (c)  4  Tyr.,  325. 

(r)  Car.  &  M.,  370.  (w)  3  Dowl.,  &  L.,  531. 

(«)  2  Camp.,  441.  (or)  8  A.  &  £.,  489. 
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fact — ^whether  the  Plaintiff  was  a  surgeon  only,  or  was  in  fact, 
or  held  himself  ont  to  Kirk^  at  the  time  of  the  attendance,  as 
a  physician.  The  parties  may  ascertain  that,  without  sending 
the  case  back  to  be  re-stated,  and  then  let  the  Appeal  be 
allowed  or  dismissed,  as  the  Judge  fomid  the  facts. 


Any  other  case  stated  in  such  a  way  as  to  preclude  our 
giving  a  final  decision,  we  shall  be  compelled  to  dismiss. 


In  be 


June  20, 

The  Court 
will  not  grant 
a  rule  nut 
calling  on  a 
Solicitor  to 
shew  cause 
why  he  should 
not  be  struck 
off  the  Rolls^ 
simply  on 
depositions  by 
an  insolvent  in 
the  Insolvent 
Court 
admitting 
that  he  was 
allowed  to 
participate  in 
the  SoUcitor's 
professional 
profits. 


Oke^  Exa 


JL  ELLOWS  moved  for  a  rule  nin  calling  on  a  Solicitor, 
not  named,  to  shew  cause  why  he  should  not  be  struck  off 
the  Rolls  for  allowing  a  person,  not  a  Solicitor,  to  participate 
with  him  in  his  professional  gains  as  Solicitor.  He  moved  on 
the  depositions  in  the  Insolvent  Court  of  the  person  who  was 
allowed  to  participate  in  the  Solicitor's  professional  profits. 
He  referred  to  In  re  Clarke  (y) ;  In  re  King  (z). 

Stawsll,  C.  J. — Is  not  the  insolvent  protected  ? 

MoLESWORTH,  J. — If  SO,  cau  you  use  his  depositions  as  the 
materials  of  a  penal  charge  against  another  person  ? 

Sewell,  amicus  curice. — ^It  was  ruled  in  this  Court  recently 
that  the  examinations  in  an  insolvency  case  which  disclosed  a 
fraudulent  insolvency  could  not  be  used  against  the  insolvent 
on  a  criminal  charge. 


The  CoiTKT  declined  to  grant  a  rule  msi  on  the  materials 
then  before  it 


(y)  3  D.  and  Ry.,  262. 


{z)  3  Nev.  and  Man.,  716. 
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BREBNER  v.  BIRKETT.  ' — . — ' 

June  80. 

xXCTION  against  the  partners  of  the  Portarlington  Mill  A  factor,  or 
Company,  for  non-delivery  of  "Portarlington  Mill  Flour."   Satr^fcedwith 

At  the  trial,  before  Molesworth,  J.,  it  was  proyed  that  Orant,  good«,  with 

power  to  sell 
the  authorized  agent  for  the  sale  of  the  Company's  flour,  sold  and  deliver 

to  the  Plaintiff  thirty  tons  of  flour,  by  the  description  of  ^^J^^t^to 

"  Portarlington  Flour  ; "  and  that  by  the  sold-note  signed  by  stipulate  for 

him,  he  stipulated,  also,  that  the  flour  should   be   stored  Jith™e 

on  behalf  of  the  Plaintiff.      He  took  Plaintiff's  acceptance  for  buyer  for 

the  price.      Orant  shortly  afterwards  disappeared,  and  was  goods  by  the 

ultimately  found  dead,  supposed  by  his  own  hand.     In  the  J^Jfofth 

stores  of  Orant  other  flour  than  that  of  the  Company  was  bayer. 

stored,  and  no  particular  thirty  tons  was  ever  separated  from 

the  rest  or  appropriated  to  the  Plaintiff.     The  Plaintiff  paid 

his  acceptance,  but  the  Company  never  received  the  proceeds, 

and  the  Plaintiff  sought  by  this  action  to  get  the  value  of 

the  flour. 

For  the  Company,  it  was  objected  that  there  was  no  evidence 
either  of  the  contract  for  ^'  Portarlington  Mill  Flour,"  or  of 
authority  in  Oranty  as  a  factor,  and  agent  merely  for  sale  of 
the  Company's  flour,  to  enter  into  a  contract  of  storage  as  well 
as  a  contract  of  sale,  on  their  behalf;  that  this  was  an  entire 
contract,  from  which  the  term  as  to  storage  could  not  be 
omitted ;  that  a  contract  by  Orant,  including  a  term  which 
he  had  no  authority  as  agent  of  the  Company  to  insert,  must 
have  been  a  contract  on  behalf  of  himself,  for  himself  only,  as 
a  principal ;  and  that  if  the  contract  were  with  him  as  a 
principal,  the  Company  were  not  liable  for  any  breach  of  it. 

For  the  Plaintiff,  it  was  contended  that  there  was  some 
evidence  that  this  particular  flour  had  been  sold  by  Grant  as 
the  flour  of  the  Company,  by  whatever  name ;  and  that  the 
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authority. 


Bbebnbb 

o. 
BiBKETT. 


A  rule  nisi  was  obtained  to  enter  a  nonsuit,  on  the  grounds — 
1.  That  there  was  no  evidence  of  a  contract  for  sale  of 
"  Portarlington  Mill  Flour."  2.  That  the  stipulation  for 
storage  by  Grant  amounted  to  a  deliyery  by  the  Defendant ; 
or  for  a  new  trial,  on  the  ground  of  excessive  damages. 

Fellows  now  supported  the  rule. 

Michie  and  Higinbotham  shewed  cause. 

The  authorities  cited  were — Truman  v.  Loader  (a),  Baring 
V,  Corrie  (5),  Smith's  Merc,  Law  as  to  the  scope  of  Factor's 
Authority^  Wait  v.  Baker  (c),  Smith  v.  Jeffries  id). 

Thb  Court  reluctantly  came  to  the  condnsion  that  there 
was  no  evidence  of  any  authority  by  the  Company  to  Grant  to 
stipulate  with  a  purchaser  for  storage  by  the  Company ;  but 
ultimately  gave  the  Plaintiff  leave  and  time  to  make  inquiries 
in  Greelong  if  any  other  evidence  of  such  authority  could  be 
given  at  any  future  trial. 

Michie  subsequently  informed  the  Court  that  further  evidence 
of  agency  would  be  produced  at  a  new  trial. 

Rule  absolute  for  new  trial ;  no  costs  of  trial ;  Plaintiff  to 
pay  costs  of  the  rule,  and  have  leave  to  amend  within  a  week, 
by  adding  a  count  for  money  had  and  received ;  and  to  go  to 
trial  next  Circuit  Court. 


(a)  11  A.  &  E.,  589.  (c)  2  Ex.,  1. 

(h)  2  B.  &  Aid.,  137.  (d)  16  M.  &  W.,  561. 


s 
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1862. 
REGINA  V.  KEATING.  ^iui^. 

July  3.' 

FECIAL   CASE    reserved    by    his   Honor  Mr.   Justice  a.  was 

MoUswarthy  on  circuitj  as  foUows  :—  charged  by 

'  ^  information 

with 

^'Case  reserved  for  the  Supreme  Court,  from  the  Circuit  J^^^^j^* 

''  Court  of  Ballaaraty  conmiencing  on  the  11th  day  of  April,  Ranald 

'^  1862,  tried  before  me  under  the  Act  of  Council  16   Ftc,  an  election  of 

«  No.  7,  sec.  28.    The  Defendant  was  charged,  by  information,  S®™^?/*^^ 

°  "^  "^   theli^rifllative 

^*  with  personating  a  voter  named  Ranald  McDonald^  at  the  Anembly. 

"  last    general    election    of    members    for    the    Legislative  J^^^^^ 

'<  Assembly,  under  the  Act  19  Ftc,  No.  12,  sec.  48,  and  tried  name  of 

BanaJd 
''  before  me  on  the  above  circuit  on  the  15th  day  of  April,  M'Donald 

"1862.      Evidence  was  given    that  the  name  of  Banald  was  on  the 

°  electoral  roll, 

"  McDonald  appeared  on  the  electoral  roll,  and  that  the  but  there  was 

"  Defendant  had  voted  under  that  name,  and   afterwards  ^^^^^  £ 

"  attempted  to  vote  under  another  name  appearing  on  the  the  eustence 

"  electoral  roll,  and  being  taken  into  custody,  gave  his  name  as  pe^n.^^^ 


"  in  the  information.     No  other  evidence  that  such  *a  person'  MoUsv>orth,J, 

directed  the 
'<  as  Ranald  McDonald  had  existed  was  given.     I  told  the  jury  jury  that  the 

"that  the  Defendant  might,   in   my  opinion,   be  properly  ^"perf*^^*' 

"  convicted,  although  no  such  person  as  Ranald  McDonald  convicted, 

"  had  really  existed.     He  was  convicted,  and  sentenced  by  me  guch^^perwrn^aa 

"  to  six  months'  imprisonment ;    but  feeling  doubt  as  to  the  "52^?^ , 

"  propriety  of  the  above  direction,  I  reserve  this  case,  admitting  had  ever 

"  the  Defendant  to  baa  f.^**^'    '"^^ 

pruoner  waa 

convicted. 
"  Dated  this  16th  day  of  April,  1862.  „  ^^^/  Pf^ 

^  *^  ^  StaweU,  C.  J., 

"  ROBT.  MOLESWORTH."         ""wiUianu,  J., 
that  the  crime 
of  personation 
might  be  committed,  although  there  was  no  iiirther  proof  of  the  existence  of  the  elector 
than  the  appearance  of  his  name  on  the  roll ;  but 

Per  Molettporth,  J.,  that  the  direction  to  the  jury  was  doubtful,  as  the  case  was  not 
treated  as  one  in  which  the  electoral  roll  was  some  evidence,  but  as  one  of  the  personation 
of  a  fictitious  person. 


\ 
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0.  A,  Smyth  appeared  for  the  Crown. 

There  was  no  appearance  for  the  Prisoner. 


Cur.  adv.  vult. 


jidyS.  MoLESWOBTH,  J.,  intimated  that  he  still  felt  the  doubts 

which  at  the  trial  had  caused  him  to  reserve  the  point  and 
state  it  for  the  opinion  of  the  Court  He  had  sought  for 
confirmation  of  the  conviction  in  the  analogy  of  the  law  of 
forgery,  but  had  foimd  it  the  opposite.  In  the  case  of 
The  King  v.  Lewis  («),  the  Court  had  rehed  on  the  fact 
that  the  Statute  did  not  use  the  word  '^  person,'*  which  word  is 
used  in  the  Statute  under  which  the  prisoner  was  here  charged. 
Mr.  Smyth  had  also  very  properly  handed  up  a  case,  which 
he  discovered,  on  examination,  to  rather  fortify  the  doubt 
— a  case  in  2  Easfs  Pleas  of  the  Crown^  1007,  under  the 
Statutes  against  personating  those  entitled  to  prize  money. 
In  that  case  it  was  held  to  be  necessary  that  the  person 
personated  should  have  been  in  existence  at  some  time,  and 
have  had  some  colour  of  a  right  to  the  prize  money.  He 
did  not  treat  the  case  at  the  trial  as  one  in  which  the 
electoral  roll  was  some  evidence  of  the  existence  of  the  person 
named,  but  as  one  of  the  personation  of  a  fictitious  person. 

Stawell,  C.  J.,  and  Williams,  J.,  concurred  in  holding 
that  the  crime  of  personation  might  have  been  committed, 
although  there  was  no  further  proof  of  the  existence  of  the 
elector  than  the  appearance  of  his  name  on  the  rolL  The  roll 
itself  afforded  proof  of  the  existence  of  the  person  personated. 
The  jury  might  infer  his  existence  from  the  appearance  of  his 
name  on  the  roll.  The  obvious  policy  of  the  Act,  as  well  as 
its  meaning,  was,  that  the  crime  might  be  committed  if  the 
name  appeared  on  the  rolL 

Canviction  upheld. 


(e)  Foster's  Crown  Law,  116. 
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Ex  PAETB  CLABEE,  Judge,  and  Othees,  ,^^^ 

'  '  '  1862. 

In  rb  JENKINSON  and  Others.  w-v— - 

X\  ULE  mat  to  prohibit  further  execution  of  a  Decree  of  the  The 

Judge  of  the  Court  of  Mines  at  Ararat.  tS^^  of^ 

Mines  to 
"  revpFse  of 

Certain  miners  (the  Complainants)  had  compLuned  before  the  y„y  »  ^iie 
local  Warden  of  a  trespass  by  other  miners  (the  Defendants).  decUion  of  a 

fr  STQeily 

The  Defendants  did  not  appear  before  the  Warden  ;  and  the  under  the 

Complainants  had  a  decision  in  their  £eiyor,  but  only  for  one  ^°J        rJ 

shilling  damages.     The  Defendants  appealed,  under  the  Gold-  canaot  be 

fields'  Act  (No.  32,  s.  84)  to  the   Court  of  Mines.     Their  fo^l^^^i^^ 

summons  in  the  Court  of  Mines  did  not  call  on  the  Plaintiffs  ^  appellant 

has  Bonght, 
in  the   Warden's  Courts  to  shew  cause  why  the  Warden's  and  the  Clerk 

decision  should  not  (in  the  words  of  the  Act)  be  «  reversed  J^*^<»  ^^ 
V  /has  usued,  an 

or  varied,"  but  only  why  it  should  not  be  "  reversed,"     The  appeal 
Plaintiffs  in  the  Warden's  Court  appeared  as  Respondents  in  ""  v^ere  the 

the  Court  of  Mines  to  the  appeal  summons  thus  limited  in  summons  of 

1  1  t       T^  ,  ^^®  Appellant 

its  terms.      When   the    appeal  came    on,    the  Respondents  was  issued  to 

applied  to  have  the  summons  of  the  Appellants  altered  in  shew  cause 

its  terms    by    the    addition,  after  the  word   "reversed,"  of  decision 

the  words   "  or    varied. "       The    Appellants    opposed   this  2Sould  noUw 

application  on  the  ground  of  want  of  jurisdiction ;    but  the  "reversed" 

Judge  intimated  that  he  should  grant  it ;  and  thereupon  the  <<  reversed  or 

Appellants  did  not  withdraw  their  summons,  or  apply  to  do  so  ^^®^;^ 

wnere  uie 
on  any  terms,  but,  protesting  against  all  jurisdiction,  remained  Respondent 

while  the  Judge  permitted  the  amendment  of  their  sunmions,  ^  Mhi  ^^ 
and  also  took  part  in  the  after  proceedings  by  cross-examining  attended  and 
the  witnesses  of  the  Respondents.      On  the  summons,  as  have  the 

appeal 
summons 
altered,  by  inserting  the  omitted  words  "  or  varied ;"  where  the  Appellant  protested 
against  the  alteration,  as  beyond  the  jurisdiction  of  the  Judge,  yet  cUd  not  withdraw, 
but  entered  into  the  merits,  and  the  Judge  of  the  County  Court  gave  judgment 
increasing  the  award  of  the  Warden  against  the  Appellant ; 

Meld,  that  the  Judge  of  the  County  Court  had  jurisdiction  throughout,  and  that 
therefore  there  was  no  ground  for  prohibition. 
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1862.         amended,  the  Respondents  were  more  successful  than  they  had 

]X    '     ^       been  before  the  Warden  :  and  the  Court  of  Mines  decreed 
Jsx  parte 
Clabee,       not  only  that  the  Warden's  decision  should  be  upheld,  but  that 

Je^inbon      ^*  should  be  "varied"  by  increasing  the  damages  given  in  the 

Warden's  Court  to  the  Respondents  from  la,  to  £145. 

The  rule  nisi  for  prohibition  had  been  granted  on  the  ground 
that  the  Judge  of  the  Court  of  Mines  had  exceeded  his 
jurisdiction  by  amending  the  summons. 

Fellawa^  now  in  support  of  the  rule,  cited  Ex  parte  Hill  {f)y 
The  King  v.  The  Justices  of  Suffolk  (^),  PoUet  v.  Forrest  (A), 
Isaac  V.  Wild  (j)y  Avards  v,  Rhodes  {Jc)j  Philips  v,  Jones  (Q, 
Grai/  V.  Friar  (m),  The  King  v.  Commissioners  of  Appeals^ 
*c.,  (n). 

Billing  shewed  c^iuse,  and  cited  Toft  v.  Rayner  (o),  Ex  parte 
Story  (p),  Mellish  v.  Richardson  {q)j  Scales  v.  Cheese  (r), 
1  Com,  Dig.y  Tit,  "Amendment,"  p.  265;  Lloyd  on 
Prohibition ;  Petersdorff^s  Ab.,  504,  citing  Morse  v,  James, 
£rom  Willes^s  Reports ;  Walwin  v.  Smith  (s) ;  and  the  Act 
No.  32,  sec.  84. 

The  CouBT  held  that  the  right  to  prohibition,  which  in  all 
cases  depended  on  the  question  of  jurisdiction  in  the  Court 
below,  turned  in  this  case  on  the  84th  section  of  the  Gold- 
fields'  Act,  and  on  that  alone.  That  section  gave  the  Court 
of  Mines  jurisdiction  to  "  reverse  or  vary."  In  the  present 
instance  the  summons  was  taken  out  by  the  Defendants,  to 
shew  cause  only  why  the  decision  of  the  Warden  should  not 


(/)  10  Ex.,  726  («)  3  M.  &  S.,  133. 

(^)  1  B.  &  Aid.,  640.  (o)  6  C.  B.,  62. 

(A)  11  Q.  B.,  949.  Op)  8  Ex.,  195. 

0")  7  Ex.,  163.  (q)  1  CI.  &  Fin.,  224. 

(k)  8  Ex.,  312.  (r)  12  M.  &  W.,  685 

(0  15  Q.  B.,  869.  W  1  SaUc.,  177 
(m)  lb.,  89. 
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be  "  reversed,'''  leaving  out  the  words  "  or  varied."  No  such 
summons  should  have  been  issued.  When  applied  for  in  that 
form,  the  clerk  should  have  said,  "  I  can't  give  it  you  in  that 
form.  I  have  no  option  in  the  matter.  The  Act  says  it  must 
be  to  shew  cause  why  the  decision  should  not  be  reversed  or 
varied;  you  must  take  that  and  nothing  else."  The  Judge 
might  have  said  mero  motu  that  he  would  not  allow  the 
parties,  or  the  clerk  of  the  Court  so  to  limit  the  large  powers 
and  jurisdiction  given  to  the  Courts  and  might  have  refused 
to  hear  it  in  the  form  granted.  It  was  not  these  words  in  the 
summons  that  were  essential  to  give  him  jurisdiction ;  that 
was  given  by  the  Act ;  and  the  suitor  had  no  authority  to 
deprive  him  of  it.  When  the  amendment  was  made  by  the 
Judge,  the  course  for  the  Appellant  was,  if  he  did  not  wish  to 
act  upon  a  summons  so  amended,  to  pay  the  costs  and  withdraw  * 
his  appeal  He  stayed,  and,  though  he  protested,  he  took 
part  in  the  proceedings.     The  Judge  had  jurisdiction. 


1862. 

Sx  parte 

Claskb, 

In  re 

Jenkiitbon. 


Rule  nUi  discharged^  with  coats. 


In  be 


One,  ETa 


Ju  ELLOWS  moved  for  a  rule  nisi  calling  on  a  Solicitor  not 
named  to  shew  cause  why  he  should  not  be  struck  off  the 
roll  The  Solicitor  had  been  tried  for  forgery,  had  admitted 
the  offence,  and  had  been  convicted.  Ex  parte  Browmcdl  (f\ 
In  re  King  (v),  In  re  Anonymous  (w). 

Rule  nisi  granted. 

The  Rule  was  afterwards  made  absolute. 


J«N«  30. 

TheCoait 
will  strike  a 
Solicitor  off 
the  roll,  on 
proof  that  he 
has  been  tried 
for  forgery, 
admitted  the 
offence,  and 
been 
oonricted. 


{t)  2  Cowper,  829. 
{v)  8  Q.  B.,  129. 


(w)  3  Nev.  and  Per.,  389. 
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Julys. 


THE  BANK  OF  AUSTRALASIA  Appellants  v.  PLATT 
Respondent. 


M,,  owner  J\.  CASE,  stated  by  the  parties  on  appeal  fix)m  the  County 

f^?f,^^«^  Court  at  BaUaarat 

company, 

8hM«toP.  to  Cochrane  McDowell,  owner  of  one  share  in  the  plant  and 

secure  a  loan;    machinery  of  the  Prince  Albert  Quartz  Mining  Company* 
but  remained,  »  *      * » 

with  his  mortgaged  his  share  to  Piatt  to  secure  £82  lent    He  remained 

h^l?*^  •  ^^  ^  co-shareholders  in  possession.     He  then,  without  the 

possession  of      knowledge  or  consent  of  Flatty  the  first  mortgagee  of  hiis  one 

u^^L;!^  ^       '  share,  joined  all  the  other  shareholders  in  mortgaging  the 

property.  whole  of    the  company's   plant   and    machineiy,    including 

with  his  other  M^DaweWs  akeady  mortgaged  share,  to  the  Bank  of  Australasia, 

codiare-  ^  secure  £770.     The  bank,  under  their  power  of  sale,  sold  to 

jointly,  NortJiy  for  £900.     FlcUt  sued  the  bank  for  one-eleventh  of  the 

the  ]^^of       purchase-money  paid  by  North,  on  the  ground  that,  as  the 

A.,  with  power  mortgage  to  the  bank  was  unauthorized  by  him,  and  later  in 

whole  mining    ^^^  than  the  mortgage  by  McDowell  of  his  eleventh  to  Flatty 

property  of       ^^j^^  jg^^p  mortgage   could  pass  no   more   to   the    bank  of 

the  mming  "^^ 

company,  M^DowtlVs  share  than  his  equity  of  redemption  in  it,  and  the 

'j^^ne^  subsequent  sale  of  the  bank  was  as  to  M^DowtWs  share 

share  tortious. 

previously 

mortgaged  hy 

hhm  to  P.  rjijj^  Judge  below  held  the  case  governed  by  that  of  Mayhew 

sold.    P.,  the    V.  Ilerrick  {x),  and  gave  judgment  for  the  Plaintiff      The 

Srfs^^''^    Defendants  appealed. 

the  Bank  in  ^^^ 

the  County 

Court  for  a  share  of  the  purchase-money  paid  to  them.    The  Judge  of  the  County  Court, 

on  the  authority  of  Mayhew  v,  Herricky  gave  judgment  for  the  Plaintiff: 

Held,  on  appeal,  that  the  judgment  for  the  Plaintiff  was  wrong,  because  it  did  not 
appear  from  the  case  that  the  Bank  had  done  anything  whereby  P,  was  in  a  worse 
position  as  a  oo-shareholder  with  the  purchaser  from  the  Bank,  than  he  would  have 
been  in  as  co-shareholder  either  with  the  Bank  or  their  mortgagors. 

(x)  7  C.  B.,  229. 
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Fellows  now  appeared  for  the  Appellants,  the  Defendants         1862. 
below,  and   cited,  in  addition  to  the  case  aboye-named —  thb 

Farrar  v.  Besmch  (y),  Tancred  v.  Allgood  (r),  Bowker   v.  ^?^^^^ 
Burdekin  (a).  v. 


Platt. 


Bartqn  for  the  Eespondent,  the  Plaintiff  below,  cited 
HawtavM  v.  Bourne  (h\  Burmeater  v,  Norris  (c). 

The  CouBT  held  that  the  verdict  for  the  Plaintiff  was  wrong, 
because  it  did  not  appear  from  the  case  that  the  bank  had 
done  anything  beyond  a  mere  sale — nothing  in  the  nature  of  a 
dispersion  or  annihilation  of  the  property,  or  whereby  the 
Phuntiff  was  in  any  worse  position  as  a  co-shareholder  with 
North  than  as  a  co-shareholder  with  the  bank,  or  their 
mortgagors,  the  other  co-shareholders  of  McDowell 

The  Court  would  have  directed  a  verdict  for  the  Defendants, 
but  by  consent  a  nonsuit  was  ordered  on  terma 


(y)  3  M  &  W.,  622.  (J)  7  M.  &  W.,  696. 

(«)  4  H  &  N.,  438.  (c)  6  Ex.,  796. 

(a)  11  M  &  W.,  128. 


VOL.  I. — ULW. 
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1862. 

June  26. 
July  7. 


WILSON  Appellant  r.  BROADFOOT  Respondent. 


-      A: 


The 
jurisdiction  of 
the  Court  of 
Mines  is 
expressly 
limited  to 
matters 
cognizable  by 
an  Equity 
Court ;  and  a 
judgment  for 
a  sum  of 
money 
recovered 
against  a 
mining 
company  in  a 
Court  of 
Mines,  "for 
work  and 
labour  done 
and  materials 
supplied,  and 
for  interest 
due  and 
payable  upon 
an  account 
stated,"  is  not 
a  judgment  on 
the  basis  of 
which,  if 
unsatisfied,  a 
liquidator  to 
wind  up  the 
company  can 
be  appointed 
by  the  Judge 
of  a  Court  of 
Mines,  under 
the  Act 
No.  42,  s.  14. 


PPEAL  in  the  form  of  a  case  settled  and  signed,  under 
the  County  Court  Act,  by  the  Judge  of  the  County  Court  at 
Melbourne. 

The  material  portions  of  the  case  were  as  follows : — 

"  This  is  an  action  brought  to  recover  the  sum  of  £25, 
being  the  balance  of  the  amount  of  twenty-fire  shares  of 
£2  each  in  the  Third  White  Hills  Mining  Company, 
subscribed  for  by  the  Defendant,  but  not  paid  up."  *  *  *  * 
The  Plaintiff,  in  order  to  prove  his  title  as  liquidator,  called 
Mr.  George  F,  Bartropp,  of  the  Court  of  Mines  in  the 
mining  district  of  Sandhurst,  as  a  witness^  who  produced  a 
copy  of  the  order  or  decree  of  the  said  Court,  extracted  from 
the  register  of  that  Court  as  a  true  copy,  and  bearing  the 
seal  of  the  said  Court,  a  copy  of  which  is  hereunto  annexed 
as  part  of  the  case,  shewing  a  judgment  for  the  sum  of 
£600  189.  4id.,  recovered  in  the  said  Court,  and  execution 
issued  thereon  by  one  Enoch  Chambers,  as  plaintiff,  against 
Robert  Tumbullf  the  manager  of  the  said  Mining  Company, 
as  Defendant  in  an  action  for  work  and  labour  done  and 
materials  supplied,  and  for  interest  due  and  payable  upon 
an  account  stated."  ♦  •  •  ♦  «  The  defendant  objected 
that  the  plaintiff  ought  to  be  nonsuited  upon  the  grounds 
following  ":—♦♦»"  Third.  That  a  Court  of  Mines  has 
no  jurisdiction  to  make  any  such  decree  of  judgment  or 
grant  any  such  relief  as  therein  appearing.  Fourth.  That 
such  judgment  or  decree  was  not  a  judgment  or  verdict 
within  the  meaning  of  the  said  Act."  ♦  *  ♦  "  And  that 
upon  these  grounds  or  some  of  them,  the  plaintiff  had  failed 
to  prove  his  title  or  right,  as  liquidator  or  otherwise,  to  sue 
the  defendant  in  the  said  action."  *  *  »  "  The  Court  over- 
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*'  ruled  all  the  said  objections,  and  judgment  was  given  against       ^  1862. 

<<  the  defendant  for  the  sum  of  £25  and  costs.    If  the  Supreme 

"  Court  should  be  of  opinion  that  the  facts  stated  warranted 

"  a  judgment  for  the  plaintiff,  then  the  judgment  in  the  Court 

''  below  is  to  stand  for  the  amount  adjudged,  together  with 

"  the  costs  of  this  appeal ;  otherwise,  such  judgment  is  to  be 

"  set  aside,  and  judgment  is  to  be  entered  for  the  defendant, 

"  together  with  the  costs  of  the  said  trial  and  of  this  appeal." 

The  copy  of  the  order  or  decree  of  the  Court  of  Mines,  in 
the  mining  district  of  Sandhurst,  extracted  from  the  register 
of  the  Court,  as  above  stated,  shews,  under  the  column 
headed  "  Nature  of  relief  sought,"  that  the  claim  of  Enoch 
Chambers  was  "  to  recover  the  sum  of  £600  18«.  4cf.  for 
'^  money  payable  by  defendant  for  work  and  labour  done 
"  and  materials  supplied  by  the  plaintiff  to  the  defendant  at 
''  his  request  and  for  interest  due  and  payable  by  the  defendant 
'^  to  the  plaintiff  upon  an  account  stated  between  them ;"  and 
that  the  decree  was  "  by  consent." 

J.  W.  Stephen^  for  the  Appellant. 

Fellowsj  for  the  Respondent. 

Cur.  adv.  vult. 


Stawbll,  C.  J.,  now  delivered  the  judgment  of  the  Court,        jui^  7. 
to  the  following  effect : — 

This  was  an  appeal  to  this  Court  from  a  decision  in  a 
County  Court.  The  complaint  in  the  County  Court  by  the 
Respondent  here  was  made  by  him  as  liquidator  appointed 
under  the  Mining  Companies  Act,  18  Vic,  No.  42,  sec.  14. 
[His  Honor  read  the  section  and  also  sec.  63  of  the  Act  No.  56.] 
In  the  present  case  the  judgment  which  remained  unsatisfied 
was  recovered,  to  the  amount  of  £600  and  upwards,  in  the  Court 
of  Mines  and  not  in  the  County  Court  of  the  district.     It  was 
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contended,  in  support  of  the  Respondent's  case,  that  the  63rd 
section  of  the  Act  No.  56  in  effect  authorized  the  Judge  of 
the  Court  of  Mines  to  entertain  questions  of  this  nature — 
that  it  must  be  so  by  implication,  or  the  14th  section  of  the 
first  Act  would  be  rendered  inoperative  by  the  63rd  section 
of  the  later  Act ;  and  that  the  words  in  the  14th  section  of  the 
former  Act,  '^  against  the  managers  of  which  there  may  issue 
"  from  such  Court  any  process  for  recovery  of  a  judgment 
"  or  verdict  obtained  in  such  Court,"  taken  in  connection 
with  the  words  of  the  63rd  section  of  the  latter  Act,  necessarily 
implied  that  the  judgment  might  have  been  recovered  in  the 
Court  of  the  Judge  who  was  now  substituted  for  the  Judge  of 
the  County  Court.  We  think  this  is  not  so.  A  judgment 
for  a  cause  of  action  within  the  jurisdiction  of  the  County 
Court  may  still  be  recovered,  and  remain  operative  in  the 
County  Court ;  and  the  Judge  of  the  Court  of  Mines  may, 
upon  complaint  of  a  creditor  founded  on  that  judgment,  exercise 
the  function  of  appointing  a  liquidator  under  the  circumstances 
prescribed  by  the  former  Act.  In  this  instance  the  County 
Court  might  entertain  the  question  of  the  action,  and  the 
Judge  of  the  Court  of  Mines  may  appoint  the  liquidator. 
Indeed,  if  this  were  not  the  proper  view,  it  would  follow  that 
a  judgment  might  have  been  recovered  in  the  County  Court, 
under  the  first  Act,  and  before  the  second  was  passed,  and  yet 
no  liquidator  could  be  appointed  on  an  application  founded  on 
that  judgment.  We  think  the  judgment  in  the  present  case 
was  wholly  unauthorized,  being  for  work  and  labour  done,  and 
the  jurisdiction  of  the  Mining  Court  being  expressly  limited 
to  matters  cognizable  by  an  Equity  Court. 

Judgment  for  the  Appellant. 


END  OF  TRINITY  TERM. 
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ARGUED  AND  DETERMINED 

IN  THS 

Supreme  €ourt  oi  Vittoxia, 

MICHAELMAS  TERM,  26  VICTORIiE. 


The  Jadges  who  sat  in  Banc  in  this  term  were — 

StAWELL,    C.  J.  MOLBSWOBTB)   J. 

Williams,  J. 


E 


1862. 
WHABTON  V.  TUOHY.  j^wHTz. 

September  1. 

IJECTMENT  to  recover  a  piece  of  land  in  the  parish  of  The  Plaintiff 

North  Melboome.     The  verdict  had  been  for  the  Defendants ;   j^^^  ^^  ^ 

and  a  rule  nisi  had  been  obtained  for  a  new  trial  on  the  ^«^:  ^«    , 

_     .  .  .     ^ .         -      . ,  produced  the 

ground  of  improper  rejection  of  evidence.  will,  and 

proved  ita 
execution  by 
the  testator,  but  offered  no  evidence  of  the  testator's  competency  at  the  time  of  execution. 
The  Defendant  gave  evidence  of  incompetency.    The  Plaintiff  then  tendered  evidence 
of  competency,  claiming  to  put  in  such  evidence  as  a  rebutting  case.    The  evidence  of 
competency  was  rejected  by  Moleeworth  J,,  and  the  Defendant  had  a  verdict. 
On  rule  nm  for  a  new  trial,  on  the  ground  of  improper  rejection  of  evidence, 
Seld,  that  the  issue  appeared  to  be  the  single  question  of  devisamt  vel  nonj  that  the 
parts  of  this  issue — the  competency  of  the  testator,  the  due  execution  of  his  will,  and 
the  continuance  of  the  will  unrevoked  up  to  the  testator's  death — must  all  be  proved ; 
that  the  ojhm  of  proving  this  issue  affirmatively,  and  in  all  its  parts,  rested  on  the 
person  claiming  under  the  will ;  that  if  a  Plaintiff  offers  no  evidence  in  support  of  the 
issue  he  has  to  prove,  he  must  be  nonsuited,  and  if  he  offers  some,  however  slight,  he 
must  not  sever  his  case ;  that  as  no  new  matter  had  been  offered  by  the  Defendant, 
there  was  nothing  for  the  Plaintiff  to  rebut ;  and  that  the  Pliuntiff  ought  not  to  be 
permitted,  under  the  semblance  of  rebutting  the  Defendant's  case,  really  to  supplement 
his  own :  and  rule  discharged. 
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SeweU  and  Bunny  shewed  cause. 

Dawson  and  Woody  for  the  role. 

The  following  cases  were  cited  daring  the  argument  on  this 
role: — Oroom  v.  Thomas  (a),  Doe  d.  Nicol  v.  Bowen  (b), 
Shaw  V.  Beck  (c) J  Sutton  v.  Page  (d)^  Doe  d.  Bather  v. 
Brain  (e),  Wright  r.  Wilcox  (/);  Espinasse  on  Evidence^ 
p.  873 ;  Taylor  on  Evidence^  p.  417  ;  Zacharias  v.  Colles  (g) ; 
Mitchell  V.  Thomas  (h)  ;  Chitty  on  Fleadingy  toI.  ii.,  p.  427 ; 
Chitty  Jun.  on  Fleadingy  p.  702 ;  Starhie  on  EvidencCy  p.  609 ; 
OreenUaf  on  Evidencey  p.  676 ;  Handley  et  ux.  v.  Stacey  (J) ; 
Jacobs  V.  Tarleton  (Jc) ;  TcAham  v.  Wright  (I), 

Cur.  adv.  vuU, 


September  1.        Stawbll,  C.  J.,  now  read  the  Judgment  of  the  Conrt,  as 
follows : — 

At  the  trial  of  this  case  the  Plamtiff  tendered  in  eyidence, 
amongst  other  documents  in  support  of  his  case,  a  will,  dated 
the  11th  day  of  August  1858,  of  one  Charles  Bochford 
deceased,  through  whom  the  Plaintifir  deduced  title.  The 
will  was  produced  and  its  execution  proved,  but  no  direct 
eyidence  was  offered  by  the  Plaintiff  as  to  the  competency 
of  the  testator  at  the  time  of  making  this  will.  After  the 
Plaintiff^s  case  had  closed,  the  Defendant  called  various 
witnesses  to  prove  that  Bochford  was  incompetent  to  make 
a  will  on  the  11th  day  of  August  1858.  The  Plaintiff  then 
tendered  evidence  as  a  rebutting  case  to  establish  the  sanity 
of  Bochford  at  the  time  referred  to ;  but  the  learned  Judge 
before  whom  the  case  was  tried  declined  to  receive  this  evidence 


(a)  2  Hagg.,  4S4u 

(b)  16  a  B.,  805. 

(c)  8  Exch.,  392. 
{d)  3  C.  B.,  204. 
(«)  5  /&.,  655. 
(/)  9  lb.,  650. 


(y)  8  PhiL,  176. 
(h)  6  Moore,  P.  C,  145. 
O")  1  P.  &  P.,  576. 
(k)  11  Q.  B.,  421. 
{[)  2  Buss.  &  M.,  1. 
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at  that  stage  of  the  proceedings.     A  yerdict  was  giyen  for         1862. 
the  Defendant ;  and  the  present  role  nisi  was  obtained  for  a 
new  trial,  on  the  ground  of  the  improper  rejection  of  evidence 
tendered  by  the  Plaintiff  as  to  the  sanity  of  CJiarlea  Eochford. 

No  role  of  practice  is  better  known  than  that  prohibiting  a 
Plaintiff  from  dividing  his  case ;  on  the  other  hand,  a  plaintiff 
is  clearly  entitled  to  reserve,  for  the  purpose  of  rebutting  new 
matter,  evidence  which,  if  he,  the  plaintiff,  were  disposed,  he 
might  give  in  the  first  instance  by  way  of  anticipation.  The 
correctness  of  rejecting  or  receiving  the  evidence  in  question 
depends,  therefore,  upon  whether  that  evidence,  if  received, 
would,  or  would  not,  have  formed  a  rebutting  case,  properly 
speaking. 

The  issue  in  the  present  instance  as  regards  this  will 
appears  to  us  to  be  one  single  question  of  devisavit  vel 
non;  that  issue  may  consist  of  several  parts,  but  all  those 
parts  form  only  one  whole.  Thus,  in  order  to  constitute  a 
valid  will,  the  competency  of  the  testator,  due  execution  in 
compliance  with  the  requirements  of  the  Statute  relating 
to  wills,  and  the  continuance  of  the  will  unrevoked  up  to 
the  testator's  death,  must  all  be  proved ;  but  all  these  are 
resolvable  into  the  single  issue  of  whether  the  instrument 
is  a  valid  will  or  not,  and  the  onus  of  proving  this  issue 
afifirmatively,  and  in  all  its  parts,  rests  on  the  person  claiming 
mtSm  the  wiU.  The  evidence  in  support  of  this  issue  may  be 
direct  or  presm&^tive,  and  that  evidence  may  afford  primd 
facie  or  conclusive  proof  of  the  issue.  Thus,  direct  evidence 
may  be  given  of  the  actual  execution,  and  that  execution  may 
then  afford  presumptive  proof  of  competency.  Now,  although 
evidence  need  not  be  given  to  prove  that  which  the  law 
presumes,  yet  presumption  must  rest  on  some  foundation,  and 
if  no  grounds  are  established  on  which  to  form  that  found- 
ation, no  presumption  could  arise,  and  either  the  Plaintiff,  on 
whom  the  anus  of  proof  rests,  ought  to  be  nonsuited,  or  that 
which  appears  to  be  a  single  issue  must  be  severed.     It 
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appears  to  us  to  follow,  therefore,  that  the  Plamtiff  in  this 
case  must  admit,  either  that  there  was  no  case  to  go  to  the 
jarj,  or  that  he  had  offered  evidence,  slight  though  it  may 
have  been,  from  which  the  sanity  of  the  testator  may  have  been 
presumed.  There  can  be  no  doubt  but  that  in  this  instance 
there  was  a  case  to  go  to  the  jury,  and  as  little  doubt,  we 
think,  that  the  Plaintiff  gaye  evidence  from  which  the  jury 
were  at  liberty  to  presume  sanity;  and  we  are  of  opinion, 
consequently,  that  the  Plaintiff,  having  rested  in  the  first 
instance  on  that  evidence,  whether  direct  or  presumptive,  his 
right  to  succeed  on  this  single  issue,  cannot  afterwards  be 
permitted,  under  the  semblance  of  rebutting  the  Defendant's 
case,  really  to  supplement  his  own.  No  new  matter,  in  the 
proper  acceptation  of  that  term,  has  been  introduced  by  the 
Defendant's  evidence.  Sanity  or  insanity  was  involved  in  the 
issue  when  the  Plaintiff  closed  his  case.  The  affirmative 
rested  on  the  Plaintiff,  and  it  appears  to  us  that  the  proof  of 
a  fact  which  simply  tended  to  support  the  negative  cannot 
be  deemed  the  introduction  of  a  new  element ;  and  if  no  new 
matter  has  been  introduced  there  is  nothing  to  rebut. 


No  analogy  bearing  on  the  present  case  can,  in  our  opinion, 
be  drawn  from  actions  on  deeds,  or  bills  of  exchange, — in 
each  a  good  consideration  is  presumed,  and  yet  to  pleas  of 
fraud,  or  no  consideration,  a  Plaintiff  in  such  actions  may 
offer  rebutting  evidence ;  but  proof  of  fraud  is  an  affirmative 
issue  resting  on  the  person  imputing  it,  and  the  defence  of 
no  consideration  must  not  only  be  specially  pleaded,  but  the 
facts  shewing  that  there  was  no  consideration  be  stated  and 
proved  by  the  Defendant. 


We  do  not  feel  pressed  with  the  argument  of  incon- 
venience likely  to  arise  from  our  present  view  of  the  case. 
If  the  Plaintiff  was  prepared  with  all  his  evidence  at  the 
trial,  the  inconvenience  simply  consists  in  his  being  obliged 
to  call  that  evidence  at  one  period  of  the  case  instead  of 
at  another.     If  he  was  not  so  prepared,  the  period  at  which 


CASES  AT  LAW. 


221 


the  evidence  onght  to  hare  been  tendered  would  be  of  import- 
ance to  the  Plaintiff  only  in  so  far  as  it  would  deprive  him  of 
the  opportunity  of  procuring  evidence  during  the  progress  of 
the  trial.  Surprise  is  improbable,  as  claimants  under  a  will 
foresee  in  most  instances  whether  the  competency  of  the 
testator  will  be  disputed ;  and  a  plaintiff,  if  really  taken  by 
surprise,  may  prevent  his  rights  from  being  permanently 
prejudiced,  by  electing  to  be  nonsuited,  and  withdrawing  the 
case  at  any  time  before  it  is  sent  to  the  jury. 

Rule  discharged. 


1862. 


REQINA  V,  JONES. 


c. 


/ASE  stated  by  Mr.  Justice  Williams  for  the  opinion  of 
the  Court. 

Jones  had  been  tried  at  Melbourne  on  the  16th  July  on  an 
information  containing  two  counts — one  for  having  counterfeit 
coin  in  his  possession,  and  the  other  for  uttering  it.  He  had 
been  found  guilty  on  both,  and  the  Crown  Prosecutor  prayed 
sentence  on  both.  His  Honor  had  passed  sentence  on  each, 
the  one  cimiulative  on  the  other,  but  had  stated  a  case  thus : 
— "  The  opinion  of  the  Court  is  invoked  as  to  whether,  on  an 
"  information  containing  two  counts,  each  charging  a  distinct 
"  misdemeanour,  the  jury  finding  the  prisoner  guilty  on  both, 
'^  the  presiding  Judge  has  power  to  pass  a  sentence  on  each 
'^  count,  the  one  cumulative  on  the  other  ?" 

Adamson  now  appeared  for  the  Crown. 

There  was  no  appearance  for  the  prisoner. 

The  Court  held,  that  after  the  finding  of  the  jury  that  the 
prisoner  was  guilty  on  both  counts,  the  Judge  was  right  in 
passing  two  sentences,  the  one  cumulative  on  the  other. 


September  4. 

On  an 
information 
containing 
two  counts, 
each  charging 
a  distinct  mis- 
demeanour, 
sentence  may 
be  passed  on 
each  count, 
the  one 
cumulative  on 
the  other. 
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June  26. 
September  1. 

(7.,  a  member 
of  a  mining 
association, 
being  sued  in 
the  County 
Court  by  W. 
for  a  debt 
incurred  to 
W.  «  for  and 
on  behalf 
of  the 
association," 


CARTER,  Appbllakt  v.  WATSON,  Respohdbkt. 

xXPPEAL  in  the  form  of  a  case  settled  and  signed,  nnder 
the  Comity  Court  Act,  by  the  parties  to  an  action  in  the 
County  Court  at  Melbourne,  to  recover  £123  17«.  6d.,  for 
materials  supplied  and  work  done  in  making  and  repairing 
quartz-crushing  machinery  at  Ballarat. 


By  the  case  stated,  the  parties  admitted  as  follows: — 
1.  That  the  Ballarat  Monte  Christo  Quartz-mining  Association, 
^^^f  th*  ^  carrying  on  business  at  Ballarat,  is  indebted  to  the  Plaintiff 
in  the  sum  of  £123  17s.  6d.,  the  amount  for  which  this 
action  is  brought,  which  said  debt  was  incurred  for  and 
on  behalf  of  the  said  Association.  2.  That  Defendant  is 
the  holder  of  100  shares  in  the  said  Association,  on  which 
shares  he  has  paid  all  calls  made  by  the  said  Association. 
3.  That  Plaintiff  undertakes  to  produce  the  rules  of  the  said 
Association  on  the  hearing  of  this  cause,  to  admit  and 
produce  a  copy  of  which  Defendant  has  given  Plaintiff  notice 
to  produce.     4.  That  a  copy  of  the  said  rules  was  registered 


debt,  that  it 

was  incurred 

by  the 

association  as 

a  company 

duly  formed 

under  the 

Mining 

Companies 

Act,  18  Vic., 

No.  42 ;  and 

as  to  the  rest 

of  the  debt, 

that  C,  by 

merely 

holding  shares  in  the  company,  had  authorized  only  the  lawful  acts  of  such  a  company, 

and  that  the  acts  out  of  which  the  later  debt  arose,  were  acts  done  by  the  governing 

body  of  the  late  company  without  C.'e  privity,  and  after  it  had  "  ceased  to  be  a  company 

under  the  provisions  of  the  Act "  18  Pic.,  No.  42,  by  the  operation  of  Section  7  of  that 

Act.     It  appeared  that  the  association  had  not  complied  with  aU  the  provisions  of  the 

first  sections  of  the  Act  18  Vic,  No.  42,  or  Section  65  of  the  Act  No.  56.    A  copy  of 

the  "  Rules  of  the  Association "  had  been  registered,  but  no  "  deed  notice  or  other 

document  whatsoever." 

On  appeal  fipom  the  County  Court ; 

Held,  that  C.  was  liable  for  the  whole  debt. 


Under  the  18th  Vic.,  No.  42,  a  mining  association  cannot  be  "  a  company  within 
the  provisions  of  the  Act,"  unless,  in  accordance  with  section  2,  subsection  6,  the 
**  declaration  "  and  the  "  copy  of  rules  "  there  mentioned  have  been  registered  as  two 
separate  documents.  

Semble,  that  the  first  sections  of  18  Vic,,  No.  42,  are  mandatory,  and  not  merely 
directory ;  and  that  as  between  the  shareholders  and  third  persons  any  error  or 
omission  amounting  to  a  non-compliance  with  any  of  the  requirements  of  the  first 
sections  of  the  first  Act,  or  of  the  65th  section  of  the  second  Act,  is  not  cured  by  the 
remedial  sections  of  either  Act,  and  will  vitiate  the  formation  of  the  company  as  "  a 
company  under  the  provisions  of"  the  first  Act. 
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with  the  deik  of  the  Court  of  Mines  at  Balkrat,  which  said  1862. 
rules  were  signed  by  Richard  Cfrove  Erlam^  and  that  no  deed, 
notice,  or  docnment  whatsoever  other  than  the  said  copy 
roles  was  deposited  or  given  with  or  to  the  said  clerk. 
5.  That  the  capital  of  the  Company  was  £25,000,  divided 
into  10,000  shares  of  £2  10«.  each.  6.  That  the  1st  schedule 
to  the  said  rules  contains  a  true  statement  of  the  names  and 
addresses  of  the  shareholders,  the  number  of  shares  held  by 
them,  and  the  amount  paid  up  on  the  said  shares.  7.  That 
the  name  of  the  manager  was  at  the  time  of  the  said  rules 
aforesaid  Richard  Orove  Ertam,  and  his  address  Lydiard- 
street,  Ballarat.  8.  That  from  the  21st  day  of  June  1860, 
more  than  six  months  were  allowed  to  elapse  without  a 
general  meeting  of  the  shareholders  of  the  Ballarat  lionte 
Christo  Mining  Association  being  held.  9.  That  no  notice 
of  the  summoning  or  convening  of  any  general  meeting  of 
the  said  Association  was  advertised  in  any  public  newspaper 
published  in  the  town  of  Ballarat,  stating  the  day,  hour,  and 
place  of  meeting.  10.  That  the  said  Association  carried  on 
business  at  Ballarat,  and  their  office  was  in  Melbourne. 

The  first  six  of  the  rules  referred  to  in  the  preceding 
admissions  are  as  follows: — <'  1.  The  name  or  style  of  the 
''  Company  is.  The  Ballarat  Monte  Christo  Quartz-mining 
"  Association,  and  its  place  of  business  is  in  the  city 
"  of  Melbourne,  in  the  colony  of  Victoria,  2.  The  mines 
'^  proposed  to  be  worked  are  situated  at  the  Monte  Christo 
''  Beef  and  at  Little  Bendigo,  in  the  Mining  district  of 
'^  Ballarat,  in  the  colony  of  Victoria,  and  are  upon  the  land 
''  comprised  in  the  mining  clahn  on  the  Monte  Christo  Beef, 
'^  No.  431,  and  on  the  land  comprised  in  Claim  No.  432,  at 
'*  Little  Bendigo,  both  of  which  claims  are  registered  in  the 
<'  names  of  Edward  Ferdinand  Sichel,  Thomas  Brown  the 
"  younger,  and  Thomas  Lewis,    3.  The  capital  of  the  Company 

"  is  £25,000,  of  which  the  sum  of  £ has  been  already 

<<  subscribed.      4.  Such  capita]  is  divided  into  10,000  shares 
'*  of  £2  10s.  each,  and  in  the  1st  schedule  annexed  to  these 
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1862.  "  roles  is  a  statement  of  the  names  and  residences  of  the 
'^  shareholders  for  the  time  being,  and  the  number  of  shares 
"  held  by  each.  5.  The  name  and  address  of  the  manager 
"  is  as  follows: — Richard  Orove  Erlam^  of  Lydiard-street, 
'^  Ballarat.  6.  The  subscribers  to  these  presents  hereby  declare 
«  that  the  Company  is  formed  for  the  purpose  of  working 
"  mines  on  the  cost-book  system,  under  the  provisions  of  the 
"  Act  of  the  Legislature  of  Victoria,  passed  in  the  18th  year 
"  of  H.  M.  Queen  Victoria,  No.  42,  and  intituled,  *  An  Act 
'^ '  for  the  Regulation  of  Mining  Companies,*  as  altered  by 
"  the  following  Acts  of  the  Parliament  of  Victoria — ^yiz., 
"  the  2l8t  Vic,  No.  56,  and  the  22nd  Ftc,  No.  62  ;  and 
"  the  subscribers  hereto  also  declare  that  the  rules  of  the 
'^  Company  are  embodied  in  these  presents." 

The  above  rules  were  endorsed,  ''  Rules  and  Regulations 
"  of  the  Ballarat  Monte  Christo  Quartz-mining  Association, 
"  formed  under  the  Act  18  Ftc,  No.  42." 

On  the  foregoing  admissions  and  documents,  the  Judge  of 
the  County  Court,  after  hearing  Counsel  on  both  sides,  gave 
judgment  for  the  Plaintiff  for  the  full  amount  claimed  and 
costs.    From  that  decision  came  the  present  appeal. 

Wood  {Fellows  and  Higinbotham  with  him)  argued  the  case 
for  the  Appellant 

Louis  {Atkins  with  him)  argued  the  case  for  the  Respondent 

The  following  authorities  were  cited  during  the  arguttient 
on  this  appeal : — In  re  Harrison,  Ex  parte  Pinnegar  (m) ; 
Carter  v.  Wallace  (n),  Wheatcroft  v.  Hickman  (o),  Ernest  v, 
Nicholls  (p),  and  Balfour  v.  Ernest  {q). 

Cur.  adv.  vult. 

(m)  Ante,  4!7.  (p)  6  H.  L.  Cos.,  401. 

(n)  1  B.  &  Ad.,  11.  (g)  6  C.  B.  (N.S.).  601. 

(o)  9C.  B.  (N.S.),47,90. 
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Stawbll,  C.  J.,  now  read  the  judgment  of  the  Cooit.         1862. 
(After  stating  the  case  as  above  set  out,  the  judgment 
proceeded  as  follows)  :— 

The  Appellant  contended  that,  on  the  above  case,  he  was    September  1. 
not  liable  for  debts  incurred  either  previous  or  subsequent 
to  the  dissolution   of  the   Company — a  dissolution  which 
took  place  in  consequence  of  six  months  having  been  allowed 
to  elapse  without  a  public  general  meeting  having  been 
held.      That   as  regards  debts  incurred  previous,   he   was 
exempt  from  liability  by  the  Act  18  ViCj  No.  42,  under 
the  provisions  of  which  the   Company  had  been  formed. 
The  omissions  to  give  the  requisite  notice,  to  state  in  the 
document  deposited  the  amount  of  capital  then  subscribed, 
and  to  publish  in  the  Oovemment  Gazette  copies  of  the  notice 
and  rules,  all  of  which  were  urged  as  objections  to  the 
Company  having  been  duly  formed,  were  not  tenable ;   for 
the  embodiment  in  the  rules  of  all  the  particulars  of  the 
notice  was,  on  the  authority  of  the   case  In  re  Harrison 
ex  parte  Pinnegar^  a  sufficient  compliance  with  the  Act ;  the 
aggregate  amount  of  capital  subscribed  might  be  ascertained 
by  addition   of  the  different  amounts  paid  on  the  several 
shares ;  and  no  publication  in  the  Gazette  was  required,  as  the 
6th  section  of  the  first  Act  (18  Ftc,  No.  42)  had  been  repealed 
by  the  64th  section  of  the  second  (21  Ftc,  No.  56).     And  as 
regards  the  debts  incurred  subsequent  to  the  dissolution,  the 
Appellant,  by  merely  holding  shares  in  a  company  purporting 
to  have  been  formerly  under  the  Statute,  had  authorised  only 
the  acts  of  such  a  company,  but  not  those  of  an  ordinary 
partnership,  which  sprung  into  existence  after  the  dissolution 
of  the  Company,  and  continued  their  operations  long  after 
that  dissolution. 

The  Respondent,  on  the  other  hand,  urged  that,  as  the 
requirements  of  the  Act  had  not  been  complied  with,  the 
Company  had  never  been  established  under  its  provisious, 
and  shareholders  could  not  avail  themselves  of  its  privileges ; 
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1862.  and  that,  ev^n  admitting  the  Oompany  to  hare  been  dnly 
formed,  yet  the  Appellant  must  now,  after  a  diasolation 
caused  by  an  infringement  of  the  Act  on  the  part  of  the 
Company,  be  held  liable  for  all  debts,  as  well  those  incurred 
prerious  as  those  subsequent  to  that  event.  There  was  now 
as  the  Company  had  ceased  to  carry  on  business,  no  plant 
or  other  asset  to  satisfy  the  prior  debts,  and  the  subsequent 
liabilities  must  be  met  by  the  Appellant,  who,  as  a  sharo- 
holder,  would  haye  participated  in  the  profits,  and  must 
consequently  be  responsible  for  the  losses. 

The  Appellant,  by  the  non-publication  of  notice  and  rules,  as 
required  by  the  6th  section  of  the  first  Act,  impliedly  admits 
that  section  to  hare  been  repealed,  and  although  not  absolutely 
indispensable  for  our  present  judgment,  we  deem  it  right  to 
express  our  opinion  as  to  the  effect  of  Sections  63, 64,  and  65  of 
the  second  Act.  A  certain  mode  is  prescribed  by  the  first  Act, 
according  to  which  companies  are  to  be  fcMrmed.  Compliance 
with  it  ensures  due  publicity  of  the  then  state  of  the  company^s 
affairs,  and  is  the  only  equivalent  for  the  boon  of  limited 
liability,  which  in  effect  that  Act  confers  on  the  shareholders. 
The  second  Act  prescribes  a  different  mode  for  the  formation 
of  companies  under  its  provisions ;  but  in  both,  technical  errors 
or  omissions  are  prevented  from  vitiating  the  proceedings — 
in  the  first  by  the  6th  and  in  the  second  by  the  8th  section, 
each  relating  to  companies  formed  under  the  respective 
enactments.  By  the  63rd  section  of  the  second  Act,  the 
powers  and  duties  given  or  imposed  on  Courts  or  clerks  of 
Courts  of  Petty  Sessions  are  transferred  to  Courts  and  clerks 
of  Courts  of  Alines.  By  the  64th  section,  the  6th  section  of 
the  first  Act,  in  which  alone  Courts  of  Petty  Sessions  are 
mentioned,  and  by  which  powers  and  duties  are  conferred  or 
imposed  on  those  Courts  and  their  clerks,  is  repealed ;  and 
by  the  65th  section  a  new  mode  is  prescribed  for  forming 
companies  under  that  Act.  Thus  powers  and  duties  are 
transferred  from  one  set  of  officers  to  another,  and  are  there- 
fore apparently  intended  to  be  kept  alive ;  and  these  powers 
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and  duties  are  revoked  and  determined  by  a  repeal  of  the 
section  originally  creating  them.  It  was  saggested  that, 
in  order  to  prevent  this  apparent  inconsistency,  the  word 
<'  repealed"  might  be  read  as  meaning  <<  modified;"  bnt  in 
addition  to  the  express  use  of  the  word  ''  repealed/'  the  65th 
section  prohibits  onr  adopting  the  constmction  suggested. 
That  section  calls  into  existence  a  new  machinery,  which,  if 
the  6th  section  was  still  in  force,  seems  cumberous  and 
operose,  and  would  scarcely  have  been  superadded  to  that 
already  provided.  And,  moreover,  the  making  general  and 
new  provisions  for  some  of  the  details  contained  in  the  6th 
section,  indicates,  in  our  opinion,  that  all  these  details  have 
been  altered  and  the  section  repealed.  It  follows,  therefore, 
that  companies  formed  under  the  first  Act,  subsequent  to  the 
passing  of  the  second,  must  comply  with  the  terms  of  its  65th 
section ;  that  such  companies  are  not  assisted  by  the  remedial 
agency  of  the  6th  section  of  the  first,  or  the  8th  section  of  the 
second.  Act ;  and  that  an  error  or  omission  amounting  to  a 
non-compliance  with  any  of  the  requirements  of  these  enact- 
ments will  vitiate  their  formation  as  companies  under  the  first 
Act.  So  long  as  the  6th  section  of  the  first  Act  was  in  force 
it  was  comparatively  unimportant  to  determine  how  far  the 
previous  sections  were  to  be  deemed  mandatory  or  only 
directory,  for  by  that  section  errors  and  omissions  might  have 
been  corrected ;  but  now  that  it  has  been  repealed,  it  appears 
to  us  that,  unless  the  previous  sections  are  held  to  be  man- 
datory, not  only  do  the  public  receive  no  equivalent  for  the 
benefits  afforded  to  companies  by  the  subsequent  sections, 
but  no  check  or  limit  is  imposed  on  the  irregularities  which, 
so  far  as  non-compliance  with  the  Act  is  concerned,  may  be 
committed. 


1862. 


Regarding  by  this  light  the  objections  taken  in  the  present 
case,  we  think  that  a  notice  as  well  as  a  copy  of  the  rules 
of  the  company  must  be  delivered,  and  that  the  mere  fact 
of  the  one  containing  the  particulars  of  the  other  will  not, 
as  against  third  persons,  amount  to  a  compliance  with  the 
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1862.  Act.  The  65th  section  requires  the  notice  to  be  deposited 
together  ^th  a  copy  of  the  roles :  the  one  may  be  signed  and 
served  by  any  person  properly  authorized ;  the  other  most  be 
subscribed  by  each  member  of  the  company  and  duly  attested ; 
thus  eyidently  contemplating  two  separate  documents.  A 
somewhat  similar  objection  to  the  present  was  oyerruled  in 
the  case  previously  mentioned,  but  there  the  person  objecting 
was  himself  a  shareholder,  and  although  as  between  share- 
holders after  the  benefits  of  a  company  formed  under  the  Act 
have  been  participated  in,  each  member  ought  to  be  debarred 
from  taking  advantage  of  his  own  negligence  or  omission,  and 
alleging  as  a  defence  to  an  action  for  payment  of  calls  that  he 
had  not  complied  with  the  Act  by  the  provisions  of  which  he 
had  received  the  benefit  of  limited  liability ;  yet  as  against 
strangers  in  a  dispute  between  them  and  the  company,  and 
where  no  such  reasons  exist,  as  in  disputes  between  share- 
holders themselves,  the  Act,  being  in  derogation  of  common 
law  rights,  should,  in  our  opinion,  be  construed  strictly ;  and 
the  necessity  for  inserting  such  a  clause  as  the  Sth  section  in 
the  second  Act  shews  that  such  a  construction  was  contem- 
plated by  the  Legislature. 

We  doubt,  too,  whether  the  objection,  that  the  amount 
of  capital  already  subscribed  is  not  stated  in  the  documents 
deposited,  should  not  prevail  On  the  first  point  alone, 
however,  we  think  that  the  Company  has  never  been  formed 
under  the  Act :  it  is  unnecessary,  therefore,  to  consider  any 
of  the  others.  The  members  have  held  themselves  out  to 
the  public  as  partners,  and  creditors  are  not,  in  our  opinion, 
deprived  of  their  right  of  enforcing  payment  of  a  partnership 
debt  from  any  of  those  partners. 

The  argument  urged  by  the  Appellant,  that  he  had  given 
only  a  limited  authority  to  the  Company  to  act  for  him,  is 
not  tenable.     It  received  a  sufficient  answer  at  the  bar. 

Appeal  dismissed,  with  costs. 
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THE  ORIENTAL  BANK  CORPORATION  v.  CASEY      J!^ 


S: 


A^T>   Others.  

September  1. 

TA  WELL,  G.  J.,  read  the  judgment  of  the  Court  (reserved  Where  a  debt 
from  a  former  term)  as  foUows :—  ^^^  by  a 

partnership  of 
This  was  an  action  to  recover  amount  of  oyerdrafb.     The  Defendants 

declaration  contained  counts  for  money  lent,  paid,  and  due  on  are  admitted 

,  to  be  mem- 

an  account  stated.     The  pleas  were — ^never  indebted,  set-off,  hers,  and  the 

payment,  and  a  special  plea  to  the  effect  that  Defendants  were  ^^^^^ 

sued  in  this  action  for  a  debt  incurred  on  behalf  of  the  Eagle-  duly  formed 

hawk  Steam  Puddling  Company,  which  Company  had  been  j^  ^mpllanoe 

duly  formed  under  the  Act  18  Vic,  No.  42,  and  that  the  with  the 

,  proYisions  of 

liabilities  mentioned  in  the  declaration  were  incurred  by  the  i8  Vic., 

said  Company  so  formed,  and  of  which  the  Defendants  were  ^^^'  *^® 

shareholders  only ;  upon  which  pleas  issues  were  joined.  not  allowed  to 

claim  the 
protection  of 
At  the  trial,  the  evidence  for  the  Plaintiffs  established  a  that  Act,  and 

are  liable 

primd  facie  case  of  the  Defendants  having  overdrawn  to  an  personally  for 

amount  of  £283  0*.  8d.  an  account  with  the  Bank  standing  *^®  ^^ 

in  their  names,  and    opened  on  their  private  account.     The      The  terms 

Defendants,  without  questioning  the  amount   of  the  over-  section  of  the 

draft,  sought  by  the  evidence  adduced  on  their  behalf,   to  ActlSFio., 

prove  that  credit  had   been  given  to  the   Company,  and  mandatory; 

not  to  them  individually ;    and  also  that  they  had  formed  *^®  ^^^  ^^ 
^  ^  correcting 

a  Company,  under  the  Acts  18  Vic,  No.  42,  and  21  Vic.,  errors  pointed 

No.  66.     A  notice  and  the  rules  of  the  Company  had  been  gjj^  g^tion  of 

deposited,  but  no  publication  of  them  made  in  the  Oovem-  that  Act  no 

ment  Gazette,  as  required  by  the  6th  section  of  the  first  and  the        ' 

Act.    At  the  conclusion  of  the  Defendants*  case,  the  Plaintiffs  '^®^,, 

.     ,  ,      ,  .      .  ,       .       «.  .        ^  *   .      effect  of  the 

raised   several  objections    to   the  insufficiency  of  proof  m  8th  section  of 

support  of  the  last  plea,  and  ultimately  the  learned  Judge  left  ^  Umited  in 


it  the  jury  to  find  for  Plaintiffs  or  Defendants,  as  they  its  application 
were  of  opinion  that  the  contract  for  overdrawn  account  was  formed  under 
entered  into  on  the  Defendants*  personal  responsibility  or  not,  *^®  ^^^t  Act. 
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1862.  reserying  leave  to  the  Plamtiffs  to  moye  to  enter  a  yerdict 
for  the  amonnt  meiitioned  if  the  jury  should  haye  been  so 
directed.  A  yerdict  was  returned  for  the  Defendants ;  and  the 
present  rule  was  obtained  in  pursuance  of  the  leave  reserved 
to  enter  a  verdict  for  the  Plaintiffs  for  £288  Os.  Sd.,  on  the 
following  amongst  other  grounds : — 1.  That  the  notice  of 
forming  the  Company  was  not  accompanied  by  a  c&pj  of  the 
Rules  of  the  Company.  2.  That  the  declaration  on  such 
notice  is  insufficient,  being  signed  by  a  firm  and  by  a  person 
not  shewn  to  be  a  shareholder,  or  person  desirous  of  forming 
a  company.  8.  That  there  is  no  list  of  shareholders,  as 
required  by  the  Act,  inasmuch  as  the  name  and  address  of  the 
manager  are  not  stated.  4.  That  the  rules  do  not  provide 
for  holding  general  meetings  every  two  months.  5.  That 
they  do  not  provide  for  the  number  of  shares  "  each  "  share- 
holder must  hold  to  convene  a  special  general  meeting. 
6.  That  they  do  not  provide  for  appointing  a  committee  with 
special  powers,  inasmuch  as  the  special  powers  ought  to  be 
specified.  7.  That  they  do  not  provide  a  period  not  exceeding 
seven  years  for  which  the  Company  is  formed. 

We  have  expressed,  in  the  judgment  of  this  Court  in  the 
case  of  Carter  v.  Watson  (tv)j  our  opinion  as  to  the  proper  con- 
struction to  be  placed  on  Sections  68,  64,  and  65  of  the  Act 
21  Fee,  No.  56 ;  but  according  to  the  view  we  take  of  this  case, 
it  is  scarcely  necessary  to  refer  to  that  decision,  for,  conceding 
the  Defendants  to  have  proved  that  credit  was  given  to  the 
Company,  and  not  to  them  individually,  yet,  if  the  6th  section 
is  not  r^ealed,  one  of  the  most  important  of  its  requirements 
^-namely,  publication  in  the  Government  Gazette  of  the  notice 
and  rules  of  the  Company — ^has  not  been  complied  with ;  and 
if  that  section  has  been  repealed,  as  the  terms  of  the  2nd 
section  of  18  Ftc,  No.  42,  are  in  our  opinion  mandatory — as 
the  mode  of  correcting  errors  pointed  out  by  the  6th  section 
no  longer  exists,  and  the  effect  of  Section  8  of  21  Ftc,  No.  56, 

(«o)  Amie,  p,  222. 
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is  limited  in  its  application  to  companies  fonned  under  that         1862. 

Act,  and  does  not  extend  to  a  case  similar  to  the  present — 

we  are  constrained  to  allow  the  fonrth,  fifth,  and  seyenth 

objections,  offering  no  opinion  as  to  the  others.    It  follows, 

therefore,  that  as  a  debt  has  been  incurred  by  a  partnership, 

of  which  the  Defendants  are  admitted  to  be  members ;  and 

as  thejr  have  not  formed  a  company  in  compliance  with  the 

proyisions  of  the  enactment,  they  cannot  avail  themselves  of 

its  exemption,  and  are  in  this  action  personally  answerable 

for  the  amount  of  that  debt.    The  rule  will,  therefore,  be  made 

absolute. 

The  following  authorities  were  referred  to  in  the  argument 
on  this  rule : — RicJtetU  v.  Bennett  (a;).  Smith  v.  Hull  OkuM 
Coy.  (^),  BoffcU  British  Bank  v.  Turquand  (z),  Bumiester  v. 
Name  (a),  and  NicholU  v.  Drainer  (&)• 

Bule  absolute. 


{x)  4  C.  B.,  686.  (a)  6  Eich.,  796. 

(y)  U  /J.,  897.  (6)  9  Ih.,  164. 

(z)  5E.&B..248;  andonapp., 
6  Ih.,  327. 
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1862. 

Julys. 
September  1. 

In  deference 
to  a  reported 
obeervation 
of  Lord 
Mlenborovffh, 
the  Court 
granted  a 
new  trial, 
where  it 
appeared  that 
the  opinion  of 
thejnry  had 
not  been 
taken  as  to 
whether  the 
word  "  aban- 
donment" was 
nsed  or  not  in 
the  verbal 
notice  of  lom 
given  by  the 
owners  of  a 
wrecked  ship 
to  the  agents 
of  the 
insurance 
company. 


CLOUGH  V.  SALIER. 

xXCTION  on  a  time  policy  of  insnrance  on  a  steamship 
lost  in  New  Zealand.  The  yerdict  had  been  for  the  Plaintiff; 
and  a  role  nisi  had  been  obtained  for  a  new  trial,  on  the 
ground  of  misdirection  as  to  evidence  of  abandonment. 

Dawson  and  Dobson  shewed  canse,  citing  ParmenUr  v, 
Todhunter  (r)  and  Beid  v.  Bonham  (s), 

Michie  and  Fellows^  in  support  of  the  role,  cited  Books  v. 
Salvador  {t)  and  Fleming  v.  Smith  (v). 

Cur,  adv.  vuU. 


Stawell,  C.  J.,  now  delivered  the  judgment  of  the  Court,  Sep.l. 
as  follows : —  "" 

This  was  an  action  upon  a  time  policy  of  insurance  on  a 
steam  vessel.  The  Defendant  pleaded  non-assumpsit,  and 
traversed  the  averment  that  the  vessel  was  wholly  lost^  and 
also  the  averment  that  the  Defendant  had  notice.  The 
evidence  proved,  not  an  actual  loss,  but  what  the  Plaintiff 
contended  was  a  constructive  loss ;  and  evidence  was  tendered 
of  the  Plaintiff  having  sent  notice  of  the  loss,  which  occurred 
in  New  Zealand,  to  his  agent  here,  and  of  that  agent  having 
given  notice  to  the  agent  of  the  Defendant  in  this  city.  There 
had  been  written  communications  passing  between  both 
parties ;  and  referring  to  these  communications,  without  which 
the  verbal  conmiunications  that  afterwards  took  place  would 
be  unintelligible,  the  Plaintiff's  agent  gave  what  he  contended 


(r)  1  Camp.,  541. 
(«)  3  Brod.  &  B.,  ii7. 


(Q  3  Bing.,  N.  C,  266. 
(v)  1  H.  L.  Cas.,  613, 
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was  notice  to  the  Defendant's  agent.  At  the  conclosion  of 
the  Plaintiff's  case  the  Defendant  moved  for  a  nonsnit,  on  the 
ground  that  there  was  no  evidence  of  abandonment,  inasmuch 
as  notice  to  Lloyd^s  agent  was  no  notice  to  the  Defendant,  and 
the  notice  given  in  Melbourne  must  have  been  after  the  sale. 
The  first  was  not  the  ground  upon  which  the  Plaintiff  rested 
his  notice,  and  the  second  was  unimportant,  except  so  far  as 
to  shew  that  the  notice  had  not  been  given  in  proper  time ; 
and  it  appeared  at  the  trial  to  be ..  question  solely  for  the 
jury  whether  the  notice  was  given  in  sufficient  time  or  not. 
I  overruled  both  those  objections,  and  the  case  went  to  the 
jury.  The  present  rule  was  obtained  on  the  ground  of  mis- 
direction, in  telling  the  jury  that  there  was  any  evidence  of 
abandonment.  It  appeared  that  one  of  the  witnesses,  who  had 
had  a  communication  with  Defendant's  agent  in  Melbourne, 
had  used  the  word  '*  abandonment."  I  did  not  consider  at  the 
trial  that  that  word  was  of  the  importance  which  seems  to 
have  been  attached  to  it  by  Lord  EUenbaraugh  in  the  case  of 
Parmenter  v,  Todkunter.  Although  I  have  no  doubt  that  it 
was  used,  the  opinion  of  the  j&ry  was  not  taken  as  to  whether 
it  was  used  or  not ;  and  it  appears  to  us  that  now  to  refuse 
this  rule  would  be  in  effect  differing  from  an  observation — for 
it  is  no  more  than  that— of  Lord  Ellenborougk  in  that  case. 
We,  therefore,  think  that  it  will  be  safer  that  it  should  go  to 
a  jury  again ;  but,  inasmuch  as  this  objection  was  never  made 
at  the  trial,  we  think  the  Plaintiff  should  be  allowed  to  say 
whdher  he  will  take  this  new  trial  without  any  mention  of 
costs,  or  let  the  costs  abide  the  event.  If  he  elect  that  the 
costs  shall  abicle  the  event,  then  the  costs  of  the  rule  will  be 
costs  in  the  cause.  The  Plaintiff  may  have  four  days  in 
which  to  exercise  his  election. 


1862. 


Rule  to  issue  accordingly. 


VOL.  I. LAW. 
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jgg2.  Ex  PARTE  MATT, 

« — , — '  In  the  Matter  of  the  ACT  No.  159. 

September  3. 

The  power  OUMMONS  issued  in  Chambers  for  a  Rule  or  Order,  under 

the  Art      ^  *^®  ^^*  ^^'  -^^^J  ^^'  ^^»  calling  on  the  Justices  of  East 

No.  159  on  Collingwood,  and  on  Vaughan  and  Wild,  brewers,  to  shew 
parties  to  a  ,  >.      1 1         ,  ,  -       , 

proceeding  cause  why  a  case  should  not  be  stated  for  the  decision  of  this 

before jnHtices,   Qourt  on  a  point  of  law. 
to  appeal,  is  ^ 

limited  to 

¥^^h^hG  Vaughan  and  Wild  had  summoned  a  medical  practitioner 

determination    before  the  justices  for  goods  sold  and  delivered  at  his  request 

of  the  justices 

is  erroneous  in  to  Uttermark,  his  brother-in-law,  to  the  value  of  £17.     The 

^d'wherelt  ^®^®^^  ^*^  ^^®^  *^**  t^®  contract  of  sale  and  delivery  was 

is  sought  to  not  with  Maity  but  with  Uttermark ;  that  Matty  if  liable  at 

justuL  to^  *^  ^^  ^"^y  ^^  ^  guarantor,  and  not  as  original  contractor ; 

state  a  case,  it  and  that  the  guarantee  was  invalid,  because  not  in  writing, 

intending  ^^  evidence  as  to  facts  had  bden  that  of  the  two  Plaintiffs 

"PP®"f^*  *J>,      and  of  their  books,  and  that  of  the  Defendant.     The  evidence 
snew  tnat  tne 

determination  of  the  two  Plaintiffs  had  been  one  way ;   and  that  of  their 
was  9o^      *^  books,  kept  by  one  of  themselves,  and  of  the  Defendant^  had 
erroneous.         been  the  other  way.     The  Magistrates  had  decided  in  favour 
of  the  Plaintiffs,  and  refused  to  state  a  case. 

Sewell  had  obtained  the  summons  in  Chambers,  an4»he 
now  appeared  in  support  of  it 

C.  A.  Smyth  appeared  for  the  Magistrates. 

Stawell,  C.  J. — ^The  power  conferred  by  the  Act  No.  159 
on  both  parties  to  a  proceeding  before  justices  to  appeal  is 
limited  to  cases  in  which  the  determination  of  the  justices  is 
erroneous  in  point  of  law.  There  are  other  modes  of  redress, 
if  the  parties  are  aggrieved  by  a  determination  wrong  generally 
— that  is  to  say,  wrong  either  in  point  of  fact^  or  wrong  in 
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point  of  fact  mixed  with  law.    But  in  those  instances  in  which         1862. 
it  is  sought  to  compel  the  justices  to  state  a  case,  it  lies  on  the       "  '  ^ arte 
intending  Appellant  to  shew  that  the  justices  have  arrived  at        Matt, 
an  erroneous  conclusion  in  point  of  law.     In  this  case,  the       thb  Act 
Magistrates  say,  on  the  evidence  of  two  witnesses  against  that       ^o.  159. 
of  one  witness,  and  against  also  the  evidence  of  a  book  kept 
by  one  of  the  two  witnesses  for  the  Plaintiffs,  that  on  the 
whole  facts  before  them  they  give  credit  to  the  Plaintiffs'  case. 
That  was  sitictly  for  them  to  decide.     It  was  a  question  of 
credibility,  and  not  of  law.     A  simOar  case  arose  at  Prahran ; 
and  there  we  thought  that  there  were  facts  to  justify  the 
Magistrates  in  coming  to  the  conclusion  they  arrived   at 
on  the  question  of  facts  before  them ;  and  that  the  point  of 
law  did  not  arise.     Here,  too,  the  Magistrates  believed  the 
witnesses  for  the  Plaintiff,  and  held  that  credit  was  originally 
given  to  the  Defendant,  and  not  to  his  brother-in-law;   so 
that  the  point  of  law  on  the  guarantee  did  not  arise. 

R%lU  refused. 


t2 
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1862. 
September  4i, 

H.,  holder  of 
a  crossed 
cheque,  dated 
20th  April 
1862,  lost  it 
on  that  day. 
The  21  St  and 
22nd  were 
holidays,  and 
the  bulk 
closed.    On 
the28rd, 
before  the 
bank  opened, 
H,  gave  notice 
of  his  loss, 
and  required 
the  bank  not 
to  pay.     On 
the  24th  a 
customer  of 
the  bank 


The  colonial  BANK  op  AUSTRALASIA  Appbllahts 
V.  HUNTER  Rebpondrnt. 

Jl\.PPEAL  in  the  form  of  a  case  settled  and  signed,  under 
the  County  Court  Act,  by  the  Judge  of  a  County  Court 

Robert  Hunter  was  holder  [of  a  crossed  cheque  for  £2  145., 
dated  20th  April  1862,  drawn  by  E.  T.  O'Connor  in  &vour 
of  the  trust  estate  of  O,  CaimcrosSy  or  bearer,  delivered  by 
O'Connor  to  Hunter,  as  agent  for  the  trustees,  cashed  by 
Hunter  for  the  trustees,  and  then  lost  by  him  out  of  his 
pocket.  The  21st  and  22nd  April  were  holidays,  during 
which  the  bank  was  closed.  On  the  morning  of  the  23rd, 
and  before  the  bank  opened  for  business.  Hunter  went  to  the 
bank,  saw  the  manager,  and  gave  the  bank  a  written  notice 
that  he  had  lost  the  cheque,  and  requiring  them  not  to  pay  it 
if  presented,  as  he  was  the  bond  fide  holder  of  the  cheque,  and 


brought  in  the  that  he  had  not  parted  with  it,  and  that  whoever  had  got 

earned  to  his    possession  of  it  must  have  done  so  wrongfully.     The  cheque 

account.    The  .,^53  brought  to  the  bank  on  the  following  day  by  one  of  their 

disregarded 

H*9  notice,* 

and  credited 

their  customer  amount  of  the  cheque,  as  they  considered  themselves  only 

amount  of  the  ^ound  to  notice  a  direction  from  the  drawer  of  the  cheque, 

and  they  had  received  no  notice  from,  the  drawer  to  stop  the 

payment 


customers,  to  be  carried  to  his  account    The  bank  disregarded 
the  Plaintiff^s  notice,  and  credited  their  customer  with  the 


On  an 
action  in  the 
County  Court 
by  S.  agunst 
the  bank,  for 
honoring  the 
cheque  after 
notice  of  his 
loss,  the  judge 
held  the  bank 
liable  to  make 
good  the 
cheque  to  H,, 

and  gave  him  a  verdict  for  its  amount, 
entered  for  the  bank. 


Hunter  sued  the  bank  for  honouring  the  cheque  after  his 
notice  before  presentation.  At  the  trial  the  Judge  was  of 
opinion  that  the  bank  had  paid  the  cheque  to  a  person  without 
title  and  under  circumstances  of  suspicion,  and  that  the  pay- 


On  appeal,  the  Court  ordered  the  verdict  to  be 
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ment  by  the  bank  was  a  payment  to  the  wrong  person  without         1862. 
reasonable  caution,  and  an  act  of  gross  negligence,  and  such       ^"^v^^ 
as,  if  acted  upon  by  banks  generally,  would  greatly  facilitate      Coloitial 

T)  A  Iff  XT     i\%^ 

the  passing  of  stolen  cheques.     He  ruled  as  a  matter  of  law,  attstsalabia 
that  the  bank,  as  payers  of  the  cheque,  having  paid  the  amount  ^* 

to  the  wrongful  holder  under  such  circumstances,  after  their 
acceptance  of  the  cheque,  by  carrying  it  to  the  credit  of  the 
customer  paying  it  in,  and  which  amounted  to  an  admission 
of  sufficient  'fdnds  of  the  drawer  in  their  hands  to  meet  the 
cheque,  were  liable  to  make  good  to  the  righfdl  holder  the 
cheque  which  they  so  negligently  paid  to  a  person  without 
title  j  and  he  accordingly  found  a  verdict  for  the  Plaintiff  for 
the  amount  of  the  cheque. 

From  this  decision  the  Defendants  appealed. 

Fellows  J  for  the  AppeUants,  cited  Bdlamy  v.  Majoribanks  (tr), 
Bolt  V.  Watson  {x)y  Hansard  v.  Robinson  (y),  and  Woodford  v, 
Whitdy  {z). 

There  was  no  appearance  for  the  Respondent. 

Staweli^  G.  J. — ^If  the  bank  had  dishonoured  the  cheque, 
and  the  original  drawer  had  sued  them,  what  defence  would 
the  bank  have  had  ? 

Thb  Goubt  held  the  direction  of  the  Judge  below  to  be 
erroneous,  and  allowed  the  appeal,  with  costs. 

Appeal  allowed^  with  costs 


(w)  7  Exch.,  889.  (y)  7  B  A  C,  90. 

{x)  4  BiDg.,  273.  (<)  Moo.  A  M.,  517. 
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1862. 
September  8. 

No  judge 
should 
interfere  in 
the  hearing  of 
a  case 

involving  his 
own  interest; 
and  the 
decision  of  a 
judge 

interested  at 
all,  need  not 
be  accepted 
even  by  a 
party  in  whose 
ntvor  the 
magistrate 
would  be 
likely  to 
decide. 


The  municipal  COUNCIL  of  PRAHRAN  v. 
CLOUGH  AHD  Othkbs. 


R, 


'ULE  nisi,  calling  on  John  Henry  Clough  and  Oeorge  Pilley, 
justices  of  the  peace,  together  with  Thomas  ShieU^  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue  to  remoye  into 
the  Supreme  Court  an  order  under  the  hands  and  seals  of  the 
magistrates  reducing  the  yalue  at  which  the  property  of  Shiels 
in  the  Municipal  District  of  Prahran  was  assessed  by  the 
Council,  ^'  in  order  that  the  said  order  may  be  quashed,  on 
'^  the  ground  that  the  said  J,  H.  Clough  and  G.  PiUey  were 
'^  interested  in  making  the  same." 

The  material  allegations  of  the  affidayit  on  which  the  rule 
niei  was  obtained  were  as  follow: — That  the  Municipal 
Council,  on  the  12th  of  June  1862,  made  a  rate  on  all 
property  in  houses  and  lands  within  the  district;  that  by 
such  rate  the  properties  of  Clough,  Pilley,  and  Shiels  in  the 
district  were  severally  assessed  at  certain  values ;  that  Shiels 
appealed  to  the  Petty  Sessions  against  the  assessment  of  his 
property;  that  the  Court  was  held  by  adjournment  before 
Clough  and  Pilley;  that  when  the  appeal  came  on,  Craven,  the 
town-clerk  of  the  Council,  delivered  to  each  of  them  (Clough 
and  Pilley)  personally  a  written  protest  against  his  sitting  or 
acting  as  a  justice  to  hear  appeals  against  the  rate  for  the 
district,  on  the  ground  that  each  was  assessed  by  such  rate, 
and  was  consequently  interested  in  the  questions  which  would 
be  brought  before  him ;  that  notwithstanding  such  notice,  both 
Clough  and  Pilley  heard  and  determined  the  appeal  of  Shiels, 
and,  by  their  order,  reduced  the  value  of  his  assessment ;  that 
at  the  same  Court  Clough  appealed  against  the  same  assess- 
ment, and  Pilley,  and  O.  A,  Amos,  another  justice,  heard 
dough's  appeal,  and  reduced  his  assessment;  that  Pilley 
appealed  also,  and  Clough  and  Amos  decided  Pilley' s  appeal 
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and  reduced  his  assessment ;  and  that  the  Mnnicipalitj  had 
given  to  Clough  and  Filley  each  the  six  days'  notice  required 
by  the  Statute  of  the  application  to  this  Court  for  certiorari. 

Woodf  for  the  Municipal  Council  of  Prahran,  now  moved 
absolute  the  rule  for  certiorari. 


1862. 


Billing,  for  Clough  and  PiUey^  the  justices,  shewed  cause. 
There  was  no  appearance  for  Shiela. 


An  affidavit  by  PilUy  was  filed :  its  material  allegations 
were  as  follow : — On  or  about  the  18th  June  last,  deponent 
was  gazetted  a  justice  of  the  peace  for  the  Municipal  District 
of  Prahran ;  about  three  weeks  previous  he  had  given  notice 
of  appeal  against  the  assessment  of  his  property;  in  his 
capacity  as  a  justice  of  the  peace  he  attended  at  the  Court 
of  Petty  Sessions  on  the  19th  June,  to  hear  appeals  against 
the  rate,  and,  after  several  such  appeals  had  been  heard  and 
disposed  of,  the  Court  was  adjourned  for  a  week — **  no  protest 
"  having  been  up  to  that  time  made  against  myself  or  any 
'*  other  justice  adjudicating  in  the  matter  of  the  siud  appeals  ;** 
on  the  opening  of  the  adjourned  Court,  the  only  justices 
present  were  deponent  and  Cloughy  and  on  the  appeal  of  Shiels 
coming  on  to  be  heard,  a  protest  was  handed  to  deponent  and 
Clough  against  their  acting ;  had  deponent  and  Clough  then, 
or  at  any  time  thereafter  during  the  Sessions,  retired,  the 
Court  must  have  been  adjourned,  and  business  delayed,  as 
there  would  have  been  no  justice  left  on  the  Bench  to  hear  the 
remaining  appeals  ;  that,  in  order  to  prevent  such  delay,  and 
the  inconvenience  resulting  therefrom  to  persons  in  attendance, 
he,  in  conjunction  with  Cloughy  determined  to,  and  did,  proceed ; 
deponent  was  not  on  the  Bench  at  the  time  the  matter  of  his 
appeal  was  heard,  and  Clough  was  not  on  the  Bench  when  his 
appeal  was  heard,  and  both  such  appeals  were  heard  prior  to 
the  adjournment,  and  when  Amos  was  in  attendance ;  since 
the  holding  of  such  Petty  Sessions  the  Municipal  Council 
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The 

municipai^ 

Council  op 

Pbahsak 

V, 

CLOvaH. 


have  loTied  on  deponent,  and  receiyed  the  amount  of  his  rate 
as  reduced. 

Billing^ — In  all  the  cases  cited  on  the  granting  of  the  role 
niaij  the  Magistrates  whose  interference  with  the  proceedings 
had  vitiated  them,  were  interested  in  the  particular  matter 
before  the  Court  at  the  time ;  but  here,  neither  Clough  nor 
Pilley  were  interested  in  the  appeal  of  ShielSy  nor  was  eilher 
Magistrate  interested  in  the  appeal  of  the  other.  If,  indeed, 
either  of  them  could  be  said  to  have  an  interest,  it  would  be 
to  raise  the  assessment  of  any  and  eyerj  other  ratepayer ;  for 
this  was  not  the  case  of  an  appeal  against  the  whole  rating, 
with  the  object  of  quashing  the  rate,  but  against  the  particular 
assessment  of  the  property  of  the  particular  appellant  for  the 
time  being  before  the  Court.  ISiawelly  C,  J.,  (to  Woad).-^ 
Do  you  complain  of  the  reduction  of  Shiels  only,  or  of  the 
reduction  of  Clough,  Pilley,  and  ShieU?  Wood. — Of  the 
reduction  of  ShieU  only.]  In  The  Queen  v.  The  Justices  of 
Cheltenham  (a),  the  appeal  was  to  quash  the  whole  rate ;  of 
course,  every  ratepayer  was  interested  in  that,  and  a  justice 
who  was  a  ratepayer  was  interested.  In  The  Queen  v.  The 
Justices  of  Hertfordshire  (ft),  there  was  a  justice  indiyidually 
interested  in  the  funds  of  the  road  trust  on  behalf  of  whidi 
the  payment  was  ordered.  In  The  Queen  v.  The  Aberdeen 
Canal  Coy.  (c),  a  commissioner  whc  ^%t  as  a  justice  was 
directly  interested  in  the  bridge  which  was  a  subject  matter 
of  the  case.  In  The  Queen  v.  The  Inhabitants  of  Uptons 
St.  Leonards  (d),  two  of  the  grand  jurors  who  threw  out  a 
bill  for  indicting  a  road  were  ratepayers  in  the  parish ;  and 
the  foreman  had  himself  told  the  other  members  of  the  grand 
jury  that  the  road  was  useless.  • 


Wood,  in  reply. — Erery  ratepayer  has  an  interest  in  the 
assessment  of  every  other  one,  and  any  person  having  any 


(a)lQ,B.,467. 
(6)  6  Ih.,  753. 


(o)  14  i^.,  854/ 
(d)  10  lb.,  827. 
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interest  ought  not  to  eit.  The  qnestion  is  not  bo  much 
whether  the  decision  made  was  in  faronr  of  the  interest  of  the 
justices  making  it,  as  whether  they  had  a  right  to  decide  or 
interfere  in  snch  a  case  at  alL  Even  if  they  had  given  a 
decision  directly  against  their  interest,  they  ought  not  to  haye 
been  there  at  aU.  [^Moleswarthj  J. — If  that  be  pushed,  it 
goes  the  length  of  saying  that  no  local  magistrate  can  sit  at 
all  on  such  appeals,  because  every  magistrate  is  a  ratepayer.] 
That  need  lead  to  no  inconvenience:  there  are  territorial 
magistrates  who  may  attend  in  such  cases,  free  from  all 
interest.  iMoleswarth,  J. — The  practical  result  would  be  that 
all  such  cases  would  be  decided  by  the  police  magistrate.] 
I  am  informed  that  it  used  to  be  so  in  practice ;  that  police 
magistrates  were  sent  to  different  places  to  hear  such  appeals 
— ^as  from  Melbourne  to  Williamstown,  and  other  places.  There 
is  one  limit  to  the  principle  forbidding  interested  persons  to  sit 
— ^the  principle  is  not  enforced  where  there  is  no  other  tribunal 
but  that  of  the  person  interested.  In  the  notes  to  the  case  of 
The  Queen  v>  The  JusHcea  of  Suffolk  (e)  are  collected  several 
cases  in  which  Judges  have  retired  from  the  Bench  when 
interested,  whether  pecuniarily  or  from  the  nature  of  their 
office,  or  from  having  been  concerned  when  at  the  Bar  in  the 
cases  then  before  them  as  Judges.  The  King  v.  Chtdridge  (/) 
was  a  case  in  which  three  persons  voted  against  two;  and 
where  the  one  persfir*  who  turned  the  majority  voted  directly 
against  his  own  interest ;  yet  in  that  case  the  Court  of  Queen's 
Bench  held  the  interference  of  the  Magistrate  who  turned  the 
scale  against  himself  to  be  fatal.  The  object  is,  that  there 
shall  be  a  freedom  from  all  interest  either  way ;  a  high-minded 
man  would  be  likely  to  decide  wrongly  against  himself,  and 
so  to  inflict  a  greater  injury  on  society  by  his  erroneous  decision 
than  he  voluntarily  inflicted  on  himself  in  behalf  of  society. 
In  some  of  the  cases  cited  there  was  no  protest.  Here  a 
protest  was  made,  and  disregarded.  [^Stawell^  C.  J. — ^The 
case  put  to  us,  on  moving  for  the  rule  nwt,  was  that  one 


1802. 

Thb 

MuinoiPAii 

COTTNCIL  09 

PaAHBAir 
Clouoh. 


(e)  18  lb.,  416. 


(/)  6  B.  &  C„  469. 


242 


SUPREME  COURT :  VICTORIA. 


1862. 

"^  y— " 

The 

mvnioipaij 

cotikcil  op 

Pbahbait 

V. 

CiiOuaH. 


jastioe  sate  on  the  appeal  of  the  other,  who  went  off  the 
bench ;  and  then  that  the  other  returned  to  the  bendi,  and 
sate  on  the  appeal  of  the  first,  who,  in  his  torn  went  off  the 
bench — ^a  most  unseemly  proceeding  there  can  be  no  donbt 
When  they  had  thus  reduced  their  own  rates,  the  Conndl, 
for  obyions  reasons,  protested  against  their  sitting,  in  the  case 
of  ShieU.  But  you  do  not  say  that  the  first  reductions  were 
not  proper  and  fair  ones.  You  do  not  deny  that  the  assess- 
ments of  Clough  and  Pilletf  were  too  high,  and  do  not  shew 
that  it  was  not  quite  proper  to  have  reduced  them  at  the  first 
sitting.]  This  is  an  application  only  to  bring  up  the  order. 
When  it  comes  up,  we  may  be  able  to  shew  that  the  reductions 
were  improper,  on  fresh  affidavits. 


Other  authorities  cited  were — Dimes  v.  The  Proprietors  of  the 
Orand  Junction  Canal  Coy,  {g\  The  King  v.  The  Inhabitants 
o/Eishton  (A),  The  King  v.  The  Justices  of  Olamorganshire  (J). 

Btawbll,  C.  J.,  delivered  the  judgment  of  the  Court,  as 
follows : — 

This  application  has  been  supported  on  two  grounds — ^e 
one  special,  that  an  unfair  reduction  of  the  rate  was  made  by 
the  justices  in  their  own  cases ;  and  the  other  the  broad  and 
general  principle,  that  no  judge  should  interfere  in  the  hearing 
of  a  case  involving  his  own  interest.  It  appears  that,  on  an 
appeal  against  a  valuation,  two  justices  who  sate  had  on  a 
previous  occasion  adjudicated  each  one  on  the  other's  appeal 
— ^the  one  sitting  on  the  case  of  the  other,  who  for  the  time 
left  the  bench ;  and  then  the  other  in  turn  deciding  on  the 
case  of  the  first,  who  in  his  turn  left  the  bench ;  and  that  the 
Municipal  Council  protested  against  their  hearing  an  appeal 
at  the  adjourned  sitting,  on  general  grounds,  and  without 
imputing  any  motive.  It  is  now  suggested,  in  support  of  the 
application  on  the  special  ground,  that  Shiels's  valuation  was 


(g)  3  H.  L.  Cas.,  69 ; 
S.C.,l7Jur.,73. 


(h)  1  Q.  B.  479,  «. 
(j)  6  T.  R.,  279. 
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reduced  too  low,  and  that  it  was  so  reduced  because  the 
justices,  haying  reduced  the  assessment  in  their  own  cases, 
were  interested  in  reducing  it  in  that  of  all  other  applicants, 
in  order  to  prevent  a  contrast  with  the  standard  adopted  in 
their  own  cases.  The  application  on  this  special  ground 
is  not  sustained,  as  there  is  nothing  to  shew  that  all  the 
reductions  were  not  right,  and  that  the  Ooundl  had  not  made 
a  mistake  in  the  valuations  imposed  hj  them.  But  on  the 
general  ground  that  the  magistrates  were  interested,  and  that 
thej  ought  not  to  adjudicate,  or  interfere,  whfire  they  were  so 
interested,  especially  after  a  protest  made,  we  are  quite  clear. 
Their  interest  may  have  been  very  trifling,  it  is  true ;  but  it 
was  an  appeal  to  the  decision  of  two  magistrates,  both  of 
whom  were  interested.  It  was  not  the  case  of  one  magistrate 
only,  out  of  many,  who  was  interested — although  even  in 
those  cases  the  interference  of  the  single  magistrate  is  fatal : 
here  both  were  so.  The  circumstance  is  called  to  their  minds, 
and  a  vrritten  protest  is  made,  on  general  grounds,  against 
their  sitting.  Now,  if  we  were  to  conjecture  in  which  direction 
interest  would  lead  the  magistrates  to  decide,  so  far  as  this 
protest  was  concerned,  it  may  be  fairly  supposed  that  their 
interest  would  be  to  impose  a  high  valuation  on  the  appellant, 
and  this  application  would,  in  that  view,  be  made  by  a  party 
in  whose  favour  the  magistrates  would  be  likely  to  decide. 
But  that  is  not  the  ground  on  which  the  case  is  to  be  con- 
sidered: it  is  simply  that  a  decision  is  not  to  be  accepted 
from  a  magistrate  who  is  interested  at  all.  In  one  of  the 
cases  cited  the  magistrate  decided  against  his  own  interest. 
I  cannot  do  better  than  quote  the  words  of  Lord  Tenterden  in 
that  case.  His  Lordship  said — '<  We  think  it  a  safer  course 
"  to  hold  that  magistrates  should  not  interfere  in  cases  where 
they  are  interested."  We  think  so,  too.  The  rule  will,  there- 
fore, be  absolute.  The  proceedings  must  be  brought  before 
us,  and,  if  necessary,  they  can  then  be  further  considered. 

Bute  absolute  (k). 


(k)  As  to  costs,  vide  Thompton  v.  Ingham,  1  L.  M.  &  P.,  216. 
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1862. 


Septen^er  10. 


LORIMER  AND  Others  v.  THE  QUEEN. 


istration       ^- 


Be^istration 
fees  charged 
on  goods  by 
the  Act 
No.  144,  sec  8, 
on  their 
"  importation 
into  Victoria," 
are  not 
payable  on 
goods  which 
are  merely 
transhipped 
without  being 
landed  in  the 
colony. 

Seld,  per 
StaweU  C.  J. 
and 

WilUanuJ. 
(Molenoorth  J 
donbting^  that 
registration 
fees  wrongly 
levied,  paid 
under  protest, 
and  illegally 
received  by 
the  Customs 
officers  of  the 
Government 
of  Victoria, 
under  the  Act 
No.  144,  sec.  8, 
may  be  re- 
covered back 
by  petition 
against  the 
Queen,  under 
the  Act 
No.  49;  there 
being  an 
implied 
contract  by 
Her  Miyesty 
to  repay  sudi 
monies 
illegally 
received  on 
her  behalf. 


ETITION,  under  the  Act  No.  49,  to  reooyer  back  from 
Her  Majesty  certain  fees  alleged  to  hare  been  erroneously 
charged  by  the  Caatoms  officers  of  the  Qoyemment  of  Yictoiia^ 
and  paid  by  the  Petitioners  under  protest. 

The  particulars  of  demand  were  as  follow  : — 

« 1862. 
''March  12. ^-Registration -fees  erroneously  charged  on 
*'  transhipment  of  wheats  «v  White  Swan,  from  Adelaide^ 
"  to  the  Lillies,  for  Liverpool,  on  645  bags,  or  258  units, 
"at2d.    £116 

**  March  17. — To  like  fees  charged  on  transhipment  of 
**  wheat,  ex  Jupiter,  from  Adelaide  to  the  Lillies,  for 
«' Liverpool,  1,409  bags,  or  282  units  at  2<i 2    7    0 


£3    8    6 


The  aboye  fees  were  levied  and  paid  under  the  following 
circumstances.  On  the  22nd  January  1862,  the  Legblatiye 
Assembly  passed  a  resolution  in  the  following  terms : — ^'  That 
''  there  shall  be  charged  (irrespective  of  any  duties  of  Cus- 
'<  toms)  upon  the  importation  into  the  Colony  of  Victoria 
''  of  all  goods  except  goods  imported  for  exportation  in  the 
«  same  ship  provided  they  shall  be  so  reported  the  respective 
''  rates  and  charges  following,"  i&c.  On  the  18th  June  1862, 
the  Customs  Amendment  Act,  No.  144,  was  passed,  which 
was  founded  on  the  preceding  resolution,  among  others.  The 
drd  section  of  that  Act  is  as  follows  : — '^  There  shall  be  levied 
"  and  paid  (irrespective  of  any  duties  of  Customs  or  other 
"  rates  payable  by  law)  upon  the  importation  into  Victoria  of 
''  all  goods  the  respective  rates  and  charges  following — ^that 
'*  is  to  say,**  &c.  The  last  section  of  the  Act  gives  it  a 
retrospective  operation  from  the  18th  January  1862,  so  as 
to  justify  the  proceedings  of  the  (Jovemment  in  the  course 
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taken  by  them  of  leyying  the  impost  immediately  from  the 

date  at  which  the  branch  of  the  Legislature  having  the  right      T^jurm^ 

to  originate  taxation,  resolved  on  it.  v. 

The 

QlTEEK. 

The  present  petition  was  brought  to  try  whether  goods 
brought  into  a  port  in  Victoria  for  mere  transhipment  without 
landing,  were  imported  into  Victoria  within  the  meaning  of 
the  words  above  quoted ;  and  it  was  defended  by  the  Govern- 
ment to  try  both  the  point  above  explained,  arising  out  of  the 
Customs  Amendment  Act,  and  also  the  further  point,  whether 
such  a  demand  was  within  the  meaning  of  the  Act  No.  49. 

Mtchie  and  Felhwa^  for  the  Petitioners. — As  to  the  first 
point :  The  registration-fees  are  due  at  the  same  time  with 
the  duties,  where  any  of  the  latter  are  leviable.  Section  6  of 
the  Customs  Amendment  Act,  No.  144,  and  various  sections  of 
the  older  Customs  Acts,  18  Fic,  No.  9,  and  the  Acts  No.  13 
and  No.  17,  shew  the  duties  to  be  payable  only  after  entry 
and  landing ;  and  there  is,  in  fact,  no  '^  importation,"  in  the 
sense  in  which  that  word  is  used  by  the  Customs  Acts,  without 
entry  and  landing.  If,  indeed,  it  were  otherwise,  the  goods 
coming  here  by  the  mail  steamers  from  Europe,  and  passing 
on  to  Sydney,  would  be  imported  into  this  colony,  and  might 
be  confiscated  for  non-payment  of  duty.  As  to  the  second 
point:  A  right  of  action  on  contract  lies  under  the  Act 
No.  49,  in  all  cases  in  which  a  petition  of  right  would  lie ; 
and  to  deny  that  a  right  of  action  lies  against  the  Crown  in 
all  cases  in  which  the  law  would  imply  a  contract  between 
subject  and  subject  is  to  deny  that  the  Queen  can  be  sued 
under  this  Act  in  every  case  on  accounts  stated,  or  work  and 
labour  done,  and  for  every  other  of  the  causes  of  action  on  the 
common  counts  on  which  there  is  no  express  promise,  but 
merely  an  implied  promise,  to  do  or  to  pay  what  is  equitably 
due,  or  whatever  it  is  against  equity  not  to  pay  or  do.  If  no 
promise  except  an  express  one  can  be  sued  for  under  this 
Statute,  the  objection  is  to  the  jurisdiction,  and  should  have 
been  taken  otherwise  than  thus. 
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1862.  Harris  J  for    the  Respondent. — As  to  the    meaning  of 

j^  '  "        "  importation,*'  it  means    bringing  the  goods  within    the 
V,  colony  for  the  purpose  of  being  dealt  with  in  some  way  in  the 

Q^^^^^jj^^  colony.  A  vessel  coming  here  and  not  breaking  bulk  is  not 
liable ;  but  if  she  break  bnlk,  she  is  liable.  Salter  v.  Garratoay 
and  Malapert  (l)^  Leper  v.  Smith  and  Elliot  (m),  HameJde 
Law  of  Customs^  p.  101.  As  to  the  second  point:  the 
remedy  for  money  had  and  receiTed  is  less  extensiye  against 
the  Queen  under  this  Act  (No.  49)  than  against  the  subject 
at  Common  Law,  and  a  liability  by  the  Grown  can  arise  under 
this  Act  only  out  of  an  express  contract ;  because  there  is  no 
reason  for  making  all  the  implications  against  the  Grown 
which  the  law  makes  against  the  subject,  or  for  implying  a 
promise  by  the  Crown  in  every  case  where  the  subject  is 
deemed  under  an  equitable  duty  and  presumed  to  make  a 
commensurate  promise  in  law.    Hunter  v.  Duff  (n). 

Stawbll,  G.  J. — We  are  of  opinion  that  the  6th  section  of 
the  Customs  Amendment  Act,  No.  144,  dispose*  of  the  first 
point.  By  it  the  bill  of  entry  is  to  be  deliyered  in  accordance 
with  the  provisions  of  the  48th,  50th,  and  52nd  sections  of 
the  Customs  Act  1857.  K  the  fees  do  not  fall  under  those 
sections,  we  do  not  see  how  this  Act  authorizes  them.  On 
referring  to  those  sections,  the  case  of  transhipment  is  not 
comprehended  among  them.  In  point  of  fact,  the  entry 
passed  in  this  case  is  not  in  the  form  given  in  the  schedule 
there  referred  to,  but  it  is  in  a  form  under  another  section. 
Therefore,  notwithstanding  the  very  ingenious  argument  which 
has  been  address^  to  us  on  behalf  of  the  Crown,  we  think  that 
the  fees  are  not  payable  on  the  mere  transhipment  of  goods. 

As  to  the  other  point :  there  is  a  wide  distiction  between 
money  illegally  received  and  money  tortiously  obtained.  This 
money  was  illegally  received,  and  for  money  illegally  received 
a  cause  of  action  arises  to  recover  it  back.     The  Act  limits 

(0  RoU.,  882.       (m)  Bunb.,  80.       («)  81  L.  J,  (N.S.),  C.  P.,  199. 
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the  claims  which  may  be  brought  against  the  Crown  to  those 
arising  ont  of  contracts  made  or  anthorized  by  the  Govern- 
ment of  Victoria.  It  is  urged  that  it  also  limits  them  to  such 
as  were  originated  by  express  contract.  I  do  not  think  it 
does  so  limit  them.  The  obvious  .point  of  the  language  of 
the  section  referred  to  is  to  distinguish  between  contracts 
on  behalf  of  Her  Majesty  made  or  authorized  by  the  local 
Government  and  such  contracts  as  are  not  made  or  authorized 
by  the  local  Government,  and  not  to  distinguish  between 
express  contracts  and  implied  contracts. 

The  rule  must,  therefore,  be  discharged  on  both  points. 

MoLBswoRTH,  J. — I  coucuT  with  the  other  members  of  the 
Court  as  to  the  construction  of  the  Customs  Act,  and  think 
that  the  liability  for  such  fees  only  arises  under  the  48th, 
50th,  and  52nd  clauses  of  the  Customs  Act  J  857 ;  but  I 
have  considerable  doubts  whether  this  claim  can  be  recovered 
against  the  Queen  imder  the  Act  No.  49,  having  regard  to 
Section  8,  limiting  its  operation  to  contracts  entered  into  on 
behalf  of  Her  Majesty.  The  Custom-house  officers  exacted 
this  payment  under  threat  of  seizure,  &c. ;  and  in  such  cases 
of  tort  between  subject  and  subject,  it  is  held  that  the  subject 
may  waive  the  tort,  and  recover  the  money  on  a  count  for 
money  had  and  received  to  the  use  of  the  payer  on  an  implied 
contract  by  the  receiver  to  restore  money  which  he  ought  not 
to  keep.  But  I  am  not  aware  that  such  an  implied  contract 
can  be  presumed  against  the  Queen.  If  this  were  a  proceeding 
on  a  petition  in  the  old  form,  manstrans  de  droit,  it  would 
be,  not  as  on  a  contract  for  money  had  and  received,  but .  for 
redress  of  the  tort,  by  restoration  of  money  extorted.  To 
hold  that  the  Crown  is  liable  here,  seems  to  be  holding  that 
it  has  contracted,  within  the  meaning  of  the  Act  No.  49, 
where  every  person  representing  it  has  explicitly  denied  any 
contract.  I  have,  therefore,  some  doubt  as  to  the  latter  part 
of  the  judgment. 

BiUe  discharged. 


1862. 


1 
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1862. 
September  11. 

P.  was 
informed 
against  for 
making  a  false 
declaration, 
under  the  Act 
9  Vie,,  No.  9, 
sec.  9.    The 
information 
stated  that  B. 
had  been 
convicted  of 
receiving 
stolen  goods, 
and  sentenced; 
that  during 
B*9  sentence, 
P.  went  before 
a  magbtrate 
and  signed  a 
declaration  by 
which  he  (P,J 
falsely, 
wiliiiUy,  and 
maliciously 
declared  that 
M.,  one  of  the 
jurors  on  the 
trial  of  P., 
on  the 
morning  of 
JB^e  trial,  sud 
to  P.,  "  I  am 
on  the  jury," 

(for  P.),  "  and  mean  to  convict  him ;"  that  the  magistrate  received  this  declaration ; 
and  that  the  above  statement  in  the  declaration  was  a  material  particular,  and  was  falsei 
There  was  evidence  that  P.  stated  before  the  magistrate  that  he  (P,)  had  read  and 
ngned  the  declaration.  Also  evidence,  by  M.  (the  juror),  that  P.,  after  making 
the  declaration,  had  at  one  time  said  verbally  that  he  (M,J  "  had  spoken  nothing 
disrespectful  of  P.;"  and  had  at  another  time  made  a  statement  in  writing  (produced^ 
**  that  the  only  thing  M,  before  the  trial  said  of  P.  was  that  he  was  a  man  of  disreput- 
able character."  Lastly,  M,  swore  that  he  never  used  the  words  attributed  to  him  in 
P.V  declaration.    P.  was  convicted.    On  a  case  reserved  by  Molesioorth,  J., 

Meldf  by  the  Court  that  there  was  a  declaration  within  the  meaning  of  the  Act ; 
that  there  was  sufficient  evidence  that  the  prisoner  was  aware  of  the  contents  of  his 
declaration ;  and  that  there  was  evidence  in  corroboration  of  the  oath  of  Jf.  that  the 
declaration  was  fSedse. 

Meld  also  {Ifoletworth,  J.,  yielding  to  the  authority  of  Srekine,  J.,  in  Sex  v.  Soynet, 
but  still  doubting),  that  the  only  necessary  materiality  of  the  statement  is  its  materiality 
to  the  declaration  itself;  that  the  purpose  of  making  the  declaration  is  immaterial;  and 
that  the  offence  is  oomplete  when  the  declaration  b  made. 


REGINA  V.  FREDERICK  PEARCE. 

{Special  Case  stated  by  His  Honor  Mr.JmiiceMolesworth 
as  follows : — 

''  Case  for  the  Bnpreme  Court  from  the  drcuit  Conrt  of 
<<  Geelong,  held  on  the  24th  day  of  July  1862,  under  the 
"  Act  16  Ftc,  No.  7,  sec.  28. 

'<  The  Defendant  was  tried  before  me  at  the  Circuit  on 
"  the  24th  day  of  July  on  an  information,  as  under  the  Act 
'^  9  ViCf  No.  9.,  sec.  9,  for  making  a  false  declaration. 

'^  The  information  stated  that  one  James  Brown  was,  on 
"  the  19th  July  1861,  convicted  at  the  Circuit  Court,  Geelong, 
^'  of  receiying  stolen  goods,  and  sentenced.  That  during  the 
''  sentence,  the  Defendant,  contriving  to  pervert  justice,  and 
"  prevent  the  due  course  of  law,  came  before  a  Magistrate  and 
<'  produced  a  declaration  by  which  he,  the  Defendant,  falsely, 
'*  corruptly,  knowingly,  wilfully,  and  maliciously,  declared  that 
*^  one  William  Morgan  was  one  of  the  jurors  who  tried  the 
^'  said  James  Broum,  and  that  on  the  morning  of  the  day  of 
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*'  the  trial,  before  it,  he,  the  Defendant,  was  in  conyersation 
"  with  Morgan,  and  that  Morgan  said  the  words,  *  I  am  on 
"  '  the  jury '  (for  Brotvn),  *  and  I  mean  to  convict  him.' 
^'  That  the  Defendant  signed  the  above  declaration,  and  the 
'^  Magistrate  received  it.  That  the  above  statement  in  the 
'^  said  declaration  was  a  material  particular,  and  was  false. 


1868. 


«  Evidence  was  offered  that  the  Defendant  made  the 
declaration  before  a  Magistrate,  stating  he  had  read  and 
signed  it,  and  the  contents  were  true.  Morgan  gave 
eviden(^  that,  after  this  declaration  was  made,  he  (Morgan) 
spoke  to  the  Defendant,  in  consequence  of  the  declaration ; 
that  the  Defendant  said  he  (Morgan)  had  spoken  nothing 
disrespectful  of  Brown;  that  he  (Morgan)  called  on  the 
Defendant  to  make  a  statement  on  the  subject  in  writing, 
and  the  Defendant  signed  a  statement  [produced],  Hhat  the 
'  only  thing  the  said  Morgan  before  the  trial  had  said  of 
'  the  said  Brown  was,  that  he  was  a  man  of  disreputable 
*■  character.'  Morgan  further  gave  evidence  that  he  had 
never  used  the  words  attributed  to  him  by  the  declaration, 
and  that  he  got  a  copy  of  the  declaration  from  the  Minister 
of  Justice.     The  above  is  the  whole  declaration. 


''  Counsel  for  the  Defendant  insisted :  —  Firstly.  That 
'^  making  a  declaration,  such  as  that  produced,  falsely,  was 
"  not  an  offence  under  9  Vic,  No.  9.  Secondly.  That  there 
''  was  no  evidence  of  the  words  of  the  declaration  being  read 
«<  over  or  repeated  by  the  Defendant  before  the  Magistrate. 
'*  Thirdly.  That  the  materiality  of  the  declaration  must  be 
"  shewn  both  by  statement  in  the  information  and  by  evidence. 
'*  That  here  there  was  neither  statement  nor  evidence  to  shew 
^'  materiality,  and  that  here  there  was  neither  statement 
''  nor  proof  of  the  use  made,  or  intended  to  be  made,  of  the 
"  declaration — of  any  benefit  or  injury  to  any  one  designed  by 
'*  it.  Fourthly.  That  a  witness  must  be  corroborated  as  to  the 
*'  falsehood  of  the  assertion  in  such  cases,  as  in  perjury,  and 
"  here  the  written  statement  was  not  sufficient  corroboration. 

VOL.  I. — LAW.  u 
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1862.  '^  I  left  it  to  the  jury  to  convict  if  the  ahoye  statements 

"  of  the  infonnation  were  proved,  and  they  did  convict ;  and 
"  I  sentenced  the  Defendant  to  six  months  imprisonment, 
"  reserving  this  case,  under  the  Act  first  above  referred  to, 
'^  as  to  the  validity  of  the  objections  above  urged  by  the 
"  Defendant's  Counsel.  The  Defendant  is  bailed. 
"  Dated  this  81st  July  1862. 

"  Rob.  MoLBswoBTHy 
"  Judge,  Supreme  Court,  Victoria." 

Mackayj  for  the  prisoner,  cited — Rex  v.  Boynea  (p),  Rex 
V.  Hook  (q),  Omichund  v.  Barker  (r). 

C.  A.  Smith,  in  support  of  the  conviction,  relied  on  Rex  v. 
Boynes  («) ;  and  cited — Rex  v.  Harley  («),  Rex  v.  Knill  (»), 
Rex  V,  Mayhew  (w),  Anonymous  {x)\  16  Ftc,  No.  7,  sec.  8« 

Stawbll,  C.  J. — The  objection  to  this  conviction  is,  that 
making  such  a  declaration  as  the  present  is  not  an  offence 
under  the  Statute  ;  or,  in  other  words,  that  it  was  not  a 
matter  within  the  jurisdiction  of  the  Magistrate  to  administer 
such  a  declaration.  It  is  not  an  unfair  test  to  ask  whether 
the  Magistrate  could  have  been  indicted  for  this  act,  as  for 
administering  an  unlawful  oath?  It  would  be  difficult  to 
maintain  such  a  position.  The  recital  in  the  preamble  of  the 
Act  cannot  restrain  the  operative  words.  I  think  that  the 
Magistrate  had  jurisdiction.  As  to  the  materiality  of  the 
statement,  that  means  material  to  the  declaration  itself.  I 
concur  in  the  argument  for  the  Crown,  that  the  purpose  of 
making  the  declaration  was  immaterial  to  the  offence,  and 
that  the  offence  was  complete  when  the  declaration  was  made ; 
and  I  think  that  if  it  was  intended  to  render  the  subsequent 
objects  or  use  to  be  made  of  the  declaration  criminal,  it  would 

{p)  1  C.  &  K.,  64.  (0  1  C.  &  P.,  258. 

{q)  27  L.  J.  (N.S.),  M.  C  223.  (r)  5  B  &  Aid.,  929  ». 

(r)  1  Smith's  L.  C,  826.  {w)  6  C.  &  P.,  316. 

(«)  Ubiivp.  {x)  5  B.  &  Aid.,  939  «. 
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have  been  bo  said  in  the  Act  of  Parliament  itself.    As  to  the         1862. 
question  of  form,  none  is  prescribed  by  the  Act,  and  none  is 
necessary  under  the  circumstances ;  and  there  was  evidence 
that  the  Prisoner  read  the  dechiration  over  at  the  time.     I 
think  the  conviction  was  right. 

MoLESWOBTH,  J. — ^The  first  objeciion  is,  that  making  a  false 
declaration  is  not  an  offence  within  the  Act,  section  9.  I 
do  not  think  that  in  this  Act  the  words  of  the  clause,  "  or 
other  matters,"  are  restricted  to  matters  ejusdem  generis  as 
those  enumerated.  As  to  the  second  point,  there  was  evidence 
that  he  said  he  had  read  it,  and  that  was  evidence  that  he 
was  aware  of  its  contents.  It  was  objected,  thirdly,  that  the 
materiality  of  the  falsehood  was  not  proved.  This  objection 
was  the  one  which  most  pressed  me,  and  caused  me  to  reserve 
the  case.  If  it  were  not  for  the  decision  of  Mr.  Justice 
Erskiney  in  Bex  v.  Boynes,  I  should  have  held  this  fatal. 
But  he  considered  the  materiality  of  the  fact  falsely  stated 
of  no  importance.  I  yield  to  his  authority,  though  with 
some  doubt  But  our  decision  amounts  to  this — that  a  man 
falsely  declaring  that  he  has  seen  the  great  sea-seipent,  might 
be  criminally  convicted  The  next  point  is,  that  corroboration 
is  necessary.  I  think  there  was  clear  corroboration.  He 
signed  a  document.  In  all  these  cases  a  document  under  a 
man^s  hand  is  deemed  corroborative  evidence,  though  subject 
to  observation  as  to  its  weight.  In  addition,  however,  there 
is  another  point  which  has  not  been  at  all  adverted  to.  I 
am  inclined  to  think  that  the  old  argument  in  prosecutions 
for  perjury,  that  you  require  corroboration  where  it  may  be 
deemed  that  there  is  merely  oath  against  oath,  is  not  applicable 
where  an  oath  is  against  a  declaration ;  and  in  all  cases,  I 
am  inclined  to  think  that,  where  an  oath  is  against  a  declara- 
tion only,  it  may  be  left  to  the  jury,  without  corroboration  of 
the  oath. 

Conviction  affirmed. 


V  2 
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v2!^  BOWIE  V.  WILSON. 

September  12. 

In  an  action  XVULE  nist^  upon  notice,  calling  upon  the  Plaintiff  to  shew 

Phdntiff  *  cause  why  an  Order  of  Mr.  Justice  Moleswarthy  directing  the 


succeeded  on     Prothonotaiy  to  review  his  taxation  should  not  be  rescinded 
and  the  ^  ^^  ^  ^^  ordered  the  Prothonotaiy  to  apportion  the  costs  of 

Defendant  on    Plaintiff's  fees  to  Counsel,  and  of  the  attendance  of  Plaintiff's 

others.    On 

taxation  of       attorney  at  the  trial     The  Prothonotary  had  reduced  the  costs 

SSthonotaiy    ^^  Defendant's  counsel ;  but  although  the  Phdntiff  had  not 

reduced  the       gained  all  the  issues,  the  Prothonotary  had  not  apportioned 

Defendant's       ^  *^®  Plaintiff  such  proportion  only  of  the  fees  in  question  as 

Counsel;  but     yf^  due  to  the  proportion  of  the  issues  on  which  only  he  had 

did  not, 

apparently,       succeeded,  and  the  time  and  labour  which  might  be  supposed 

SSSKh    appUcabletothem. 

proportion 

fiMs^to  Counsel       Fellows  and  Htginbotham,  for  the  rule,  cited — Rennie  v. 

as  was  due        Mills  (y),  Fazakerly  v.  Rogerson  (z),  Pohjoy   v.  Rich  (a), 

to  that 

proportion  of    Knight  v.  Gravesend  Ry,  Coy,  (6),  Laxton  v.  Land,  Bn,  4r  So. 

whi^oSy'e    C'.  ^y-  Coy.  (c) ;  and  Dax  on  Cost,,  225. 

succeeded.    A 

anordwto^  ilficAje  and   Wood^  against  the  rule,  cited — ChindaU  v. 

review.    A        Ooodman  (<i),  Madison  v.  Bacon  («),  Hart  v.  Cutbush  (/),  and 

rule  nwi  was  t^  .  »  i-  v 

obtained  to       Lardner  v.  JJtck  (ff). 

alter  this 

order. 

Affidavits  shewed  that  the  Prothonotary  "  had  stated  that  he  had  exerdsed  a  discretion 

on  the  matter,  and  had,  in  fact,  allowed  only  so  much  as  in  his  opinion  the  Plaintiff 

would  have  been  entitled  to,  had  the  issues  on  which  he  succeeded  been  the  only  ones 

on  which  the  parties  went  to  trial." 

Seld,  that  though  in  this  case  the  taxation  was  "  apparently  inconsistent,"  the  safer 
course  was  to  adhere  to  ^he  rule  not  to  interfere  with  the  discretion  of  the  taxing  officer 
when  it  is  exercised  as  to  mere  amount ;  and  rule  mti  made  absolute,  but  without  coats. 

(y)  5  Bing.,  N.  C,  249.  (d)  5  Dowl.  P.  C,  378. 

(z)  1  L.  M.  &  P.,  747.  (e)  6  Bing.  N.  C,  246. 

(a)  27  L.  J.  (N.S.),  Ex.,  10.  (f)  2  Dowl.,  559. 

(b)  Ih.,  8.  (y)  2  C.  &  M.,  889. 

(c)  37  L.  T.,  342. 
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Stawbll,  C.  J. — ^Thifl  is  an  application  to  alter  an  order 
as  to  taxation  of  costs,  so  far  as  regards  the  fees  paid  to  the 
Plaintiff's  Counsel  with  their  brie&,  and  the  charges  for 
attendance  at  Court  during  the  hearing — ^that  is  to  say,  the 
Plaintiff  having  succeeded  originally  on  some  only  of  the 
whole  number  of  issues  joined,  and  the  Prothonotaiy  having 
allowed  him  the  whole  of  the  costs  on  his  Counsel's  briefs,  and 
for  attendances,  it  is  assumed  by  the  Defendant,  and  certainly, 
on  the  facts  stated,  I  think  it  has  been  properly  assumed,  that 
the  Prothonotary  has  not  apportioned  these  costs  in  proportion 
to  the  number  of  the  issues  gained  by  the  parties ;  in  flEMst, 
that  he  has  not  exercised  any  discretion  in  the  matter.  The 
affidavits,  however,  shew  that  the  Prothonotory  has  stated  that 
he  has  exercised  a  discretion  on  the  matter,  and  has,  in  fact, 
allowed  only  so  much  as,  in  his  opinion,  the  Plaintiff  would 
have  been  entitled  to,  had  the  issues  on  which  he  succeeded 
been  the  only  ones  on  which  the  parties  went  to  trial  That 
is  saying  in  effect  that  the  Prothonotary  found  that  Counsel's 
briefs  on  the  Plaintiff's  side  were  marked  with  too  small  fees. 
If  that  were  so,  although  it  might  have  been  the  opinion  of 
the  Prothonotary  that  the  fees  should  have  been  larger,  the 
Plaintiff  could  not  now  get  more.  The  amount  as  awarded  to 
the  Plaintiff  in  reference  to  the  issues  on  which  he  succeeded 
seems  high,  and  not  only  high,  but  wholly  inconsistent  with 
the  amount  which  it  has  been  thought  proper  to  award  to  the 
Defendant  on  the  issues  which  he  gained.  Conceding  to  the 
Plaintiff  to  the  fullest  extent  his  right,  on  account  of  the 
importance  of  the  case  to  himself,  to  secure  the  best  profes- 
sional assistance  he  could  obtain  at  the  trial,  yet  looking  at 
the  apparent  inconsistency  of  the  taxation,  and  considering 
the  work  done  in  Court  in  the  issues  on  which  the  Plaintiff 
succeeded,  compared  with  the  work  done  in  the  issues  on 
which  the  Defendant  succeeded,  I  must  say  I  am  at  a  loss  to 
understand  the  discretion  which  has  been  exercised.  I  myself 
should  certainly  have  done  otherwise  But  we  think  it  is 
safer  to  adhere  in  this  case  to  the  rule  not  to  interfere  with 


WnaoN. 
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ihe  discretion  of  the  taxing  officer  when  it  is  exercised  as  to 
mere  amount 

As  to  the  costs  for  attendance  in  Court,  they  are  costs  in 
the  cause,  and  as  such  not  divisible ;  and  the  argument  against 
the  allowance  of  these  items  may  be  met  thus :  though  the 
attendances  themselves  may  be  divisible  so  as  to  be  appor- 
tionable  in  point  of  time^  some  of  them  to  issues  on  which 
one  party  succeeded,  and  some  to  those  on  which  the  other 
succeeded,  yet  the  PlaintifiTs  attorney  was  not  justified  in 
being  absent  at  any  one  moment  of  the  whole  time  occupied 
by  the  trial,  with  reference  to  any  point  of  the  case.  We 
know  that,  in  &ct^  his  presence  is  sometimes  theoretical  only, 
but  we  know  also  that,  in  practice,  it  is  never  certain  when  he 
can  be  safely  absent  on  any  one  of  the  days  of  trial.  No 
moment  of  time  can  be  selected  when  he  might  have  been 
safely  absent. 

We  therefore  think  that  the  rule  must  be  made  absolute  to 
alter  so  much  of  the  order  as  ordered  a  review  of  taxation ; 
but  it  will  be  without  costs. 

Bule  accordingly. 
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NICHOLAS  AND  Othebs  (KOH-I-NOOR  COMPANY) 

Appbllaktb    v.    JAMES    and    Others    (GREAT 

EXTENDED    COMPANY)    and  APPLEBY   and 

Others      (BAND     OF     HOPE     COMPANY)         ^^ 

Respondents.  v.^^>r>w/ 

i8;sp.l5,16,23. 

x\.PPEAL  in  the  form  of  a  case  settled  and  signed,  under  The  K. 

the  Qold  Fields  Act,  by  the  Judge  of  the  Court  of  Mines  at  brought^  snit 

Ballarat,  as  foUows :—  ^  ^^^  ^]^ 

Court  of  Mines 
affainst  the  B. 

"  Special  case  by  way  of  appeal  from  the  Court  of  Mines  fop^^™^^ 

for  the  Mining  District  of  Ballarat  in  a  certain  suit  in  said  golden  land; 

and  obtained 
an  ii^jmictlon 
to  restrain 
registration.  Pending  the  snit,  the  G.  E.  Company  brought  a  suit  against  both  parties 
to  the  first  suit,  for  the  same  land ;  and  obtained  an  ii\jnnction  against  both.  Pending 
this  second  smt,  the  two  companies  Defendants  in  it  authorized  deputies  to  compromise 
the  first  suit.  The  deputation  signed  a  document,  by  which  they  recited  that  they  had 
been  deputed  to  meet  with  a  view  to  the  settlement  oi£  the  dispute  pending  in  the  Court 
of  Mines  as  to  a  certain  piece  of  ground  on  the  lead  known  as  the  Golden  Point  Lead, 
and  by  which  they  agreed  to  end  the  suit  in  question,  and  each  company  to  take  half  of 
the  g^und,  the  extent  to  be  pointed  out  by  surveyors  to  be  approveid  of  hy  each  of  the 
two  companies,  and  ratification  of  right  by  each  company  to  the  ground  so  divided  to 
be  confirmed  by  a  decree  from  the  Court  of  Mines.  With  this  document  as  instructions, 
the  solicitors  of  the  two  companies  prepared  a  draft  consent  decree  ;  and  they  obtuned 
also  a  plan  of  the  land  from  the  G.  E.  Company,  Plaintiffs  in  the  second  suit.  Both 
parties  waived  the  employment  of  surveyors  to  mark  the  dividing  line,  and  it  was 
marked  by  their  solicitors,  with  their  approval,  and  in  the  presence  of  some  of  them,  on  the 
plan  last  mentioned.  On  this  plan  the  land  was  hounded  by  two  concentric  circles  and 
two  common  mdii  thereof,  cutting  off  common  segments  thereof;  and  the  compromise- 
line  was  drawn  mid-way  between  the  other  two.  Afterwards  the  K.  Company  receded 
firom  the  consent  decree,  on  the  ground  that  the  plan  on  which  it  was  based  was  found 
wrong  in  a  very  important  point.  At  the  hearing  of  the  second  suit,  all  parties  to  it 
signed  a  written  consent  that  the  Court  of  Mines,  and  in  case  of  appeal  the  court  of 
appeal,  should  first  decide  whether  the  B.  H.  Company  and  the  K.  Company  were  bound 
by  the  proposed  decree  assented  to  by  their  solicitors  and  the  plan  then«in  referred 
to.  The  Court  of  Mines  held  that  the  decree  would  have  effectually  carried  out  the 
contract,  and  was  binding,  and  must  be  confirmed.    On  appeal  by  the  K.  Company ; 

Seld,  that  the  document  was  but  minutes  of  a  decree,  subject  to  alteration  by  either 
party;  that  as  the  arrangement  was  carried  out,  the  land  was  not  equally  divided 
between  the  parties ;  and  that  as  the  minutes  of  decree  did  not  carry  out  the  contract, 
they  were  not  finally  binding,  and  the  appeal  must  be  allowed. 

Semhle,  that  the  agreement  of  compromise  to  divide  the  land  could  not,  standing 
alone,  be  specifically  enforced,  because  not  containing  a  distinct  enough  description  of 
the  land ;  but  that,  assisted  by  an  admitted  plan  which  sufficiently  described  the  land, 
the  agreement  was  sufficiently  certain  between  the  parties,  and  might  be  specifically 
enforced. 
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Court,  nambered  89,  between  John  James  and  others,  trading 
as  the  Great  Extended  Gold-mining  Company,  Redan  Lead, 
Plaintiffs ;  and  John  Appleby  and  others,  trading  as  the  Band 
of  Hope  Gold-mining  Company,  Golden  Point  Lead,  Ballarat, 
Limited,  and  John  Nicholas  and  others,  trading  as  the  Koh-i- 
noor  Gold-mining  Company,  Golden  Point  Lead,  and  Boberi 
Davidson^  Mining  Registrar,  Defendants. 

"  On  the  18th  day  of  July  1861,  the  members  of  the  said 
Koh-i-noor  Gold-mining  Company  commenced  suit  (No.  73) 
in  the  said  Court  of  Mines  against  the  Defendants,  members 
of  the  said  Band  of  Hope  Company,  the  prayer  of  such  plaint 
being  of  the  words  and  figures  following : — 

''  '  The  Plaintiffs  Koh-i-noor  Company  seek  to  obtain 

*  a  decree  and  haye  the  boundaries  of  the  Plaintiffs'  and 
'  Defendants*  companies*  claims  defined  and  ascertained  and 
'  the  rights  of  the  Plaintiffs'  and  Defendants'  companies 
'  respectively  declared  and  also  for  an  injunction  to  restrain 
'  the  said  Robert  Davidson  from  registering  the  said  Defend- 
*'  ants  or  any  of  them  for  certain  ground  on  the  course  of 
'  the    Golden  Point   Lead  for  which  the    said  Defendants 

*  Andrew  John  Forbes  John  Lake  W.  J.  Dawson  John  Hunt 
'  Oeorge  Clemshaw  William  Newman  Francis  Ross  Mitchison 

*  R.  J.  Hobson  Walter  Craig  and   TF.  B,  Jackson  obtained 

*  conditional  registration  on  or  about  the  28th  day  of  Feb- 
'  ruary  1861  and  also  for  an  injunction  to  restrain  the  said 
'  Defendants  from  in  any  way  dealing  with  or  encroaching  upon 
'  or  interfering  with  the  said  ground  or  the  said  conditional 

*  registration.' 

'^  The  sud  A,  J.  Forbes  and  other  persons  mentioned  in 
said  plaint  summons  were  trustees  for  the  said  Band  of  Hope 
Gold-mining  Company. 

"  On  such  plaint  being  filed,  the  said  Koh-i-noor  Company 
obtained  an  interim  injunction  order  to  restrain  the  Band  of 
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Hope  Company  from  obtauxing  registration  for  the  ground        1862. 
in  dispute  in  this  cause  until  the  determination  of  that  suit. 
Shortly  before  such  suit  would  have  come  on  for  hearing,  this 
suit  was  instituted,  and  by  reason  thereof  the  hearing  of  the 
said  suit  No.  73  was  postponed. 

"  This  suit  [No.  89]  was  commenced  on  the  16th  day  of 
September  1861,  the  prayer  of  the  plaint  being  as  follows : — 

''  <  The  Plaintiffs  seek  for  an  injunction  to  restrain  the 
'  registration  of  the  Defendants  or   any  of  them  for  that 

*  portion  of  the  claim  and  ground  now  in  the  exclusive 
'  possession  and  occupation  of  the  plaintiffs  situate  between 

*  the  western  boundary- line  of  the  Koh-i-noor  Company 
^  aforesaid  and  the  eastern  boundary  of  the  Band  of  Hope 
'  Company  aforesaid  and  to  restrain  the  Defendant  Robert 
*'  Davidson  from  creating  conflicting  rights  and  interests 
'  adverse  to  the  rights  and  interests  of  the  Plaintiffs  in  the 
'  premises  and  for  an  injunction  to  restrain  the  Defendants 

*  or  any  of  them  from  encroaching  upon  occupying  or  other- 
'  wise  interfering  with  the  said  ground  or  any  part  thereof  or 
'  for  such  other  relief  as  the  Court  may  be  pleased  to  grant 
'  in  the  premises.' 

"  The  Plaintiffs  in  this  suit  (the  Great  Extended  Company) 
on  the  17th  day  of  September  1861,  obtained  an  interim 
injunction  to  protect  the  ground  in  dispute  until  the  right  to 
registration  was  established;  and  upon  the  application  for 
such  injunction,  the  Plan  marked  "  A,"  and  hereto  annexed, 
was  used  as  an  exhibit  to  one  of  the  affidavits  used  by  the 
Plaintiffs  (a). 

"  In  the  month  of  October  1861,  the  said  Band  of  Hope 
Company  and  the  said  Koh-i-noor  Company  appointed  deput- 

(a)  A  copy  of  this  plan  on  the      wale  of  4  chains  to  an  inch) 
reduced  scale  of  16  chains  to  an      given  tn^a,  page  258. 
inch  (the  original  being  on  the 
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ations  from  the  said  respectiye  companiee,  for  the  pmpoee  of 
meeting  and  if  possible  amicably  arranging  the  dispates  then 
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eziflting  between  the  said  companies.    Sneh  depntations  after- 
wards met^  and  entered  into  the  agreement  following,  namely : 


1862. 


II 
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1862.  "  '  George  Hotel  BaUarat  14th  October  1861 

'*  'We  the  undersigned  members  of  the  two  companies 
Nicholas  .  ,  ,  ^ 

V.  *'  known  as  the  Koh-i-noor  Gk>ld- mining  Company  and  the 

^^^^'        *  Band  of  Hope  Gold-mining  Company  BaUarat  having  been 

*  deputed  in  the  case  of  the  Koh-i-noor  Company  by  a 
'  majority  of  the  shareholders  and  in  the  case  of  the  Band 

*  of  Hope  Company  by  the  unanimous  vote  of  the  board  of 
'  management  to  meet  with  a  view  to  the  settlement  of  the 

*  dispute  now  pending  in  the  Court  of  Mines  as  to  the  right 
'  of  possession  of  a  certain  piece  of  ground  on  the  lead  known 
'  as  the  Golden  Point  Lead  hereby  agree  on  behalf  of  all  the 
'  shareholders  of  the  before-mentioned  companies  to  end  the 
'  suit  in  question  and   each   company  to  take  half  of  the 

*  ground  herein-before  alluded  to  on  the  Golden  Point  Lead 

*  the  extent  to  be  pointed  out  by  surveyors  to  be  approved  of 
'  by  each  of  the  two  companies  herein  mentioned  and  ratifi- 

*  cation  of  right  by  each  company  to  the  ground  so  divided 

*  to  be  confirmed  by  a  decree  from  the  Court  of  Mines. 

"  *  We  the  Defendants   herein  mentioned  also  agree  on 

*  b^a'f  of  our  respective  companies  to  pay  an  equal  portion 

*  of  the  legal  expenses  necessarily  incurred  by  each  company 

*  ip  .the  prosecution  of  the  suit  now  pending  in  the  Court  of 
<  Mines  and  in  the  event  of  damages  accruing  on  the  verdict 

*  against  the  Great  Extended  Company  we  hereby  agree  that 
'  the  said  damages  fihall  be  divided  in  proportion  to  the  actual 

*  outlay  of  law  expenses  by  the  respective  companies  by  whom 

*  we  the  undersigned  are  now  deputed  to  settle  the  point  at 
'  present  pending.     . 

*  Ch.  Forstkr  *  W.  J.  HiGGiNs  Chairman 
^  Henry  Bell  *•  James  Cotter 

*  Andrew  J.  Forbes     *  0.  Cazally.' 

"  Some  days  after  the  said  agreement  was  so  signed,  the 
same  was  handed  to  the  solicitor  of  the  Koh-i-noor  Company, 
with  instructions  to  prepare  draft  decree.  Such  draft  was 
prepared  by  the  solicitor  of  the  said  Koh-i-noor  Company, 
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and  a  copy  was  sent  to  the  solicitor  of  the  said  Band  of  Hope 
Company,  to  be  pernsed  on  behalf  of  the  said  company,  and 
snch  copy  was  returned  on  the  7th  day  of  November  to  the 
solicitor  of  the  Koh-i-noor  Company,  approved  of  sabject  to 
the  alterations  in  red  ink  made  by  the  solicitor  of  the  said 
Band  of  Hope  Company,  and  which  alterations  were  finally 
agreed  to  by  the  solicitor  for  the  said  Koh-i-noor  Company ; 
and  Appendix  B,  with  the  plan  appended  (b),  is  the  draft 


1862. 


No.  73 


(h)  The  following  is  a  copy  of 
Appendix  B  here  referred  to ;  the 
words  printed  within  brackets  be- 
ing in  the  original  run  through 
with  red  ink;  and  those  printed 
in  italics  being  in  the  original  in- 
serted in  red  ink.  A  copy,  on  the 
redoced  scale  of  16  chains  to  an 
inch,  of  the  plan  annexed  to  Ap- 
pendix B  (the  original  being  on 
the  scale  of  4  chains  to  an  inch)  is 
given  mpra,  page  269. 
"In  the  Court  of  Mines' 
for  the  Mining  Dis- 
trict of  Ballarat  at 
Ballarat 

'*  Between  John  Nicholas  &  others 
trading  as  the  Eoh-i- 
noor  Qold-mining  Com- 
pany  Plaintiffs 

And  John  Appleby  &  others 
trading  as  the  Band  of 
Hope  Company  Limited 
and  Bobert  David- 
son   Defendants 

" the  day  of  

One  thousand  eight  hundred  and 
tixty-one. 

"This  cause  coming  on  this  pre- 
sent day  to  be  heard  and  debated 
before  me  John  Warring^n  Rogers 
Esquire  Judge  of  the  said  Court  of 
Mines  Upon  hearing  Mr.  Walsh 
of  Counsel  on  behalf  of  the  Plain- 
tiflEs  and  Meurt.  MtKfVertnott  and 


Trench  of  Counsel  on  behalf  of  the 
Defendants  and  by  consent  of  both 
parties  Pliuntiffs  and  Defendants 
It  is  decreed  that  the  above-named 
Flaintiffs  are  entitled  as  members 
of  the  Koh-i-noor  &,-M,  Coy. 
Golden  Point  Lead  Ballarat  as 
against  the  said  Defendants  mem- 
bers of  the  said  [New]  Band  of 
Hope  [Gold-mining]  Company  [to 
the  land  mine  or  claim  lying] 
Limited  to  as  much  of  the  lead  or 
gutter  known  as  the  Chlden  Point 
Lead  or  Outter  as  lies  to  the  east 
of  the  line  lettered  BCD  on  the 
Flan  A  filed  in  this  Court  (b)  and 
marked  as  referred  to  in  this 
decree  [suit  signed  by  me]  And  It 
[do]  is  ordeired  that  [and  enjoii*] 
the  sud  Defendants  members  of  the 
said  [New]  Band  of  Hope  [Gold- 
mining]  Company  lAmited  their 
and  each  and  every  of  their  serv- 
ants agents  workmen  and  partners 
he  and  they  are  hereby  at  all  times 
for  ever  he  "after  restrained  from 
encroaching  upon  or  interfering 
with  so  much  qf  the  said  lead  or 
gutter  as  lies  [the  said  mine  or 
claim  lying]  to  the  east  of  the 
said  line  And  It  isj^trther  [a|so] 
decreed  that  the  above-named 
Defendants  as  members  of  the 
said  [New]  Band  of  Hope  [Gold- 
mining]  Company  lAmiied  are  en- 


(9)  TMf  eopy  of  this  plan,  nqmifpags  230. 


A 
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1862.  decree  and  plan  so  finally  agreed  to  by  the  solicitors  of  the 
said  Koh-i-noor  and  Band  of  Hope  Companies  respectively. 
A  fair  copy  or  engrossment  of  such  draft  decree  was  then  made 
by  the  solicitor  of  the  Koh-i-noor  Company. 

"  Both  parties  waived  the  employment  of  snrveyors  to 
mark  the  dividing  line  of  the  ground  in  dispute,  and  such  line 
was  drawn,  as  shewn  on  the  said  plan  appended  to  the  said 
draft  decree  (d),  by  the  managing  clerk  of  the  solicitor  of  the 
Koh-i-noor  Company,  with  their  approval  and  in  the  presence 
of  some  of  them,  and  correctly  divides  the  area  of  ground, 
registration  over  which  was  in  dispute  between  the  said  two 
companies — and  which  is  the  same  ground  which  is  in  dispute 
in  this  suit,  and  which  is  accurately  shewn  as  lying  between 
the  letters  BCDE  on  the  said  plan  annexed  to  thiB  case  and 
marked  "  A"  (e) — ^in  equal  moieties. 

<<  On  or  about  the  25th  day  of  November  1861,  the  said 
Koh-i-noor  Company,  considering  that  they  had  discovered 


titled  as  against  the  said  Plaintiffii  the  Plaintiffs'  andDefendant8*Com- 

members  of  the  said  Koh-i-noor  ponies  in  so  fiur  as  relates  to  the 

Qold-mining  Company  tx>  aH  the  Qolden  Point  Lead  the  aaid  line 

land  mine  or  clainu  lying  to  the  being  a  distance  of  2340  feet  west 

west   of  the  said   line  lettered  from  the  eastern  peg  of  the  said 

BCD  on  the  said  plan    And  it  ie  Plaintiffs'  Company  ae  shewn  on 

Jkrther  [I  do]  ordered  that  [and  the  said  plan  and  in  a  line  wiih 

enjoin]  the  said  Plaintiffs  mem-  the  letter  Z,    And  It  is  ordered 

bers  of  the  sud  Eoh-i-noor  Gold-  that  the  Plaintifis'  and  Defend- 

mining  Company  their  and  each  ants'  costs  in  this  suit  shall  be 

and  every  of  their  respective  wrr-  taxed  as  between    solicitor    and 

ants  agents  workmen  [and]  part-  client  and  when  taxed  the 


ners  ixnd  assigns  he  and  they  cure  shall  be  added  together  and  paid 

hereby  at  all  times  for  ever  here-  by  the  Plaintiffs'  and  Defendants' 

after  restrained  from  encroaching  Companies  in  equal  moities. 

upon  or  interfering  with  the  claim  "  I  approve  of  the  wiihim  as 

of  the  said  [New]  Band  of  Hope  amended  in  red  ink, 

[Gold-mining]  Company  Limited  "  L.  G.  HAUDT 

lying  to  the  west  of  the  said  line  "Solr.for  the  Band  of  Hope  Coy,'* 
BCD  And  it  va  further  also  decreed 

that  the  said  line  lettered  BCD  (<i)  Supra,  page  259. 

shall  be  the  boundary-line  between  (e)  Supra,  page  258, 
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that  the  said  plan  marked  "  A  *'  was  incorrect/ the  solidtor  1862. 

of  the  company  wrote  to  the  solicitor  of  the  said  Band  of  J^^"^TTl 

Hope  Company  a  letter  of  the  words  and  figures  following : —  v. 


Jambs. 


"  *L.  G.  Hardy  Esq.  Solicitor 

«  <  Sir  "  *  Ballarat  25th  Norember  1861 

"  *  Eoh'i-noor  Coy.  v.  Band  of  Hope  Coy. 

''  ^  It  having  been  this  day  discorered  by  the  members  of 
^  the  Plaintiffs'  company  that  the  plan  npon  which  they  based 
*■  the  consent  agreement  is  wrong  in  a  very  important  part  I 
'  think  it  my  duty  to  inform  yon  that  the  members  of  the  said 
'  Plaintiffs'  company  intend  holding  a  meeting  for  the  purpose 
'  of  considering  whether  or  not  under  the  circumstances  the 
*  said  Plaintiffs'  company  will  carry  out  the  arrangements 
^  entered  into  with  Defendants'  company 

"  *  I  remain  Sir  your  obedient  seryant 

'' '  Thos.  Bakdall 

"  '  Per  E.  DowARD.' 

"  To  which  he  received  a  reply  in  the  words  and  figures 
following : — 

"  <  Th&maa  Randall  Esq.  Solicitor  Ballarat 

«  « Sir  "  *  Lydiard  Street  Ballarat  Nov.  28th  1861 

"  *  Band  of  Hope  Coy.  aU.  Koh-i-noor  Coy. 
"  ^  In  reply  to  yours  of  23rd  [mc]  inst.  delivered  on  the  26th 
'  I  have  to  inform  you  that  I  have  applied  to  Mr.  Davidson 
*'  in  reference  to  the  plan  used  in  this  suit  and  am  informed 
'  by  him  that  it  is  correct  I  have  therefore  on  behalf  of  the 
'  Defendants  to  state  that  it  is  their  intention  to  adhere  to 
'  the  agreement  entered  into  and  signed  by  the  deputations 
*'  from  the  two  companies  appointed  for  that  purpose  which 
*■  agreement  was  ratified  by  the  consent  decree  prepared  by 
*•  you  and  confirmed  by  the  memorandum  signed  by  you  on 
'  the  15th  especially  as  your  clients  have  on  the  faith  of  such 
'  agreement  received  information  from  me  in  reference  to  the 
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1862.         '  Defendants*  title  and  to  the  case  thej  wonld  have  made  which 
'  would  not  otherwise  hare  been  supplied. 

«  *  I  am  Sir  &c. 

"  *  L.  G.  Hardy.' 

"  So  soon  as  the  Band  of  Hope  Company  had  entered 
into  the  aforesaid  agreement  with  the  Koh-i-noor  Company 
of  the  14th  day  of  October  1861,  they  (the  Band  of  Hope 
Company)  commenced  negotiations  for  settling  their  dispute 
with  the  Plaintiffs  herein,  and  such  negotiations  resulted  in 
an  agreement  with  the  said  Great  Extended  Company  (the 
Plaintiffs  in  this  cause)  of  the  words  and  figures  following : — 

"  '  Memorandum  of  Agreement  made  and  entered  into  this 
'  7   December  1861   between   James  Russell  Thomson 

*  William  Kelt  Theophilus  Williams   Malcolm  Monson 

*  and  James  Maguire  on   behalf  of  the  Great  Redan 
'  Extended  Gold-mining  Company  of  the  one  part  and 

*  Walter  James  Dawson  Henry  Bell  John  Ditchbum 

*  Richard  Jones  Hohson  and  Andrew  John  Forbes  on  ! 
'  behalf  of  the  Band  of  Hope  Company  Limited  of  the 

*  second  part 

"  *  That  the  above-mentioned  parties  of  the  first  part 
'  hereby  agree  on  behalf  of  themselves  and  all  the  shareholders 
'  of  the  Great  Redan  Extended  Grold-mining  Company  to  pay  | 

'  to  the  before-mentioned  parties  of  the  second  part  on  behalf  i 

*•  of  the  Band  of  Hope  Company  Limited  the  sum  of  £20,000  i 

'  sterling  in  accordance  with  the  following  considerations  and 

*  conditions  namely : — 

**  *  1  That  the  above-mentioned  parties  of  the  second  part 
<  hand  over  to  the  parties  of  the  first  part  all  that  piece  of 
'  gutter  lying  between  the  boundary  of  the  Koh-i-noor  and 
'  Band  of  Hope  Companies'  claims  on  the  Gulden  Point  or 

*  other  leads   as  specified  in  agreement  between   last  two 
*'  mentioned  companies  and  point  7  and  marked  on  plan  in 
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'  Gonrt  of  Mmes  thence  in  a  westerly  direction  about  1,000         1862. 
'  feet  to  point  B  as  shewn  on  plan  thence  in  a  north-westerly 

*  direction  about  1,450  feet  to  point  G  thence  in  a  northerly 
'  direction  about  200  feet  to  point  D 

*^  *  2  That  the  abore-mentioned  parties  of  the  first  part 

<  make  this  agreement  contingent  on  the  Koh-i-noor  Gold- 

*  mining  Company  being  kept  to  the  line  mutually  agreed 
'  upon  as  a  fair  division  between  the  Koh-i-noor  and  Band 
'  of  Hope  Gold-mining  Company  Limited  the  said  Band  of 
'  Hope  Company  to  defend  the  title  to  the  said  ground  as 
'  against  the  Koh-i-noor  Company 

'<  *  B  That  the  before-mentioned  £20,000  shall  be  paid  by 
'  the  parties  of  the  first  part  to  the  parties  of  the  second  part 
^  in  following  manner — ^that  is  to  say  £10,000  cash  on  the 
'  title  being  secured  as  against  the  Koh-i-noor  the  balance 

<  by  bills  one  for  £5,000  sterling  at  six  months  the  other  for 
'  £5,000  sterling  at  eight  months  without  interest 

*'  '  4  That  the  parties  of  the  first  part  hereby  bind  them- 
'  selves  and  the  said  Great  Redan  Extended  Company  to 
'  commence  and  continue  to  put  in  a  drive  from  their  present 
'  workings  800  feet  along  the  gutter  to  be  at  the  expense  of 
'  the  amalgamated  companies  and  no  rent  to  be  charged  for 
'  use  of  machinery  other  than  wear  and  tear 

'^  '  5  The  above-mentioned  drive  to  be  commenced  in  two 
'  months  after  the  signing  of  the  final  agreement  between 
'  said  parties  and  the  distance  (800  feet)  to  be  measured  firom 

*  point  7 

"  ^  6  It  is  further  agreed  and  understood  by  the  parties 
'  to  this  agreement  that  so  soon  as  the  boundary  is  fixed  by 
'  the  Judge  of  the  Court  of  Mines  and  if  his  decision  should 
^  be  in   accordance  with   the  terms   of   agreement   already 

*  made  between  the  Band  of  Hope  Company  Limited  and 


I 
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1868.         '  the  Koh-i-noor  Company  an  amalgamation  shall  then  take 
-J^    '"^V      *  place  for  all  the  ground  each  company  may  now  or  hereafter 
9.  '  become  possessed  of  save  and  excepting  the  ground  within 

*  the  lines  already  agreed  upon  and  which  have  been  already 
'  laid  off  on  the  said  map  by  the  respectiye  parties  hereto  and 
'  marked  ABODE  such  amalgamation  to  commence  from  the 
'  point  now  known  as  point  7  on  the  plan  in  the  Court  of 
'  Mines 

^^ '  Be  it  further  understood  that  after  the  amalgamation 
<  of  the  said  companies  one-half  of  tiie  interest  and  proceeds 

*  to  be  the  share  of  the  Band  of  Hope  Company  Limited  and 
'  one-half  the  interest  and  proceeds  to  be  the  share  of  the 
'  Great  Redan  Extended  Gold-mining  Company 

'*  '  Signed  on  behalf  of  the  Band  of  Hope  Company 
'  Limited 

<  Walter  Jas.  Dawsok    '  Hekbt  Bell 

'  JomH   DlTOHBURK  *  RiOHD.   JoKES    HOBSON 

<  AiTDBBW  J.  Forbes  Manager.' 

[The  case  stated  at  great  length  that  tiie  cause  came  on  for 
hearing,  but  was  postponed,  in  order  to  obtain  a  report  as  to 
the  junction  of  two  leads,  until  the  8th  May,  when  the  Judge, 
at  the  earnest  request  of  the  counsel  for  the  rarious  parties, 
expressed  his  readiness,  before  proceeding  with  the  cause,  to 
decide  whether  or  not  the  Koh-i-noor  Company  and  the  Band 
of  Hope  Company  were  bound  by  the  agreement  of  compro- 
mise and  draft  decree.] 

"  The  following  consent  was  then  entered  into  :— 

*' '  It  is  agreed  between  sereral   parties   Plaintiffs   and 

*  Defendants  and  the  Defendants  respectiyely  in  this  suit 
'  that  before  proceeding  with  the  hearing  of  this  suit  the 
^  decision  of  the  Judge  of  this  Court  shall  be  taken  as  to 
'  whether  the  Defendants  the  Band  of  Hope  Company  and 


James. 
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'  Koh-i-noor  Company  are  bonnd  by  a  certain  proposed         1868. 

*  decree  prepared  and  assented  to  by  the  solicitors  of  the  said      wc  cmia 

*  Defendants  the  Band  of  Hope  Company  and  Koh-i-noor  v. 

*  Company  respectively  and  which  decree  refers  to  a  plan 

*  annexed  thereto  and  the  said  Plaintiffs  hereby  consent  that 

*  in  the  event  of  the  Judge  of  this  Court  decreeing  that  the 
'  said  Defendants  the  Koh-i-noor  Company  and  the  said 

*  Band  of  Hope  Company  are  respectiyely  bound  by  the  said 
'  proposed  decree  so  referring  to  the  said  plan  and  of  the  said 
'  decision  being  affirmed  by  the  Supreme  Court  or  any  other 

<  Court  of  appeal  in  the  event  of  an  appeal  from  such  decision 

*  then  that  they  the  said  Plaintiffs  and  all  persons  deriving 
'  title  from  them  shall  be  estopped  from  disputing  the  title 
'  of  the  said  Defendants  the  Koh-i-noor  Company  to  the 

<  ground  proposed  to  be  decreed  to  them  by  the  said  consent 
'  decree  And  it  is  further  agreed  by  all  the  parties  to  this 
'  suit  that  in  such  case  registration  of  the  said  ground  and 

*  exclusive  possession  thereof  as  between  the  parties  to  this 
'  suit  shall  be  decreed  to  the  said  Koh-i-noor  Company  in 
^  this  suit  And  it  is  further  agreed  that  the  ground  proposed 
'  to  be  decreed  to  the  Defendants  the  Band  of  Hope  Company 
'  by  said  draft  consent  decree  shall  belong  to  the  Plaintiffs 

*  on  their  fulfilling  the  terms  of  a  certain  agreement  made 

*  between  the  Plaintiffs  and  the  said  Defendants  the  Band  of 
*'  Hope  Company  and  dated  the  7th  day  of  December  1861 
^  and  that  the  Defendants  and  all  persons  deriving  title  from 
'  them  shall  be  estopped  from  disputing  the  title  of  the 
'  Plaintiff  to  the  last-mentioned  ground    And  it  is  further 

*  agreed  by  all  the  parties  to  this  suit  that  the  Plaintiffs 

*  shall  be  entitled  as  between  the  Plaintiffs  and  Defendants 
'  to  obtain  registration  for  said  last-mentioned  ground  for 

<  any  lead  or  leads  therein  and  the  Defendants  the  Band  of 
'  Hope  Company  and  Koh-i-noor  Company  consent  to  all 
'  questions  and  matters  in  dispute  between  them  being  deter- 
'  mined  and  adjudicated  on  in  this  suit  on  the  condition  that 

*  as  between  them  the  relative  position  of  Plaintiffs  and 
^  Defendants  may  be  assumed  by  each  party  and  in  the  event 
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1862.  '  of  the  Judge  of  this  Court  or  in  the  event  of  an  appeal  then 
'  of  the  Court  of  appeal  deciding  that  the  said  Defendants 
'  the  Band  of  Hope  Company  and  Koh-i-noor  Company 
'  are  bound  bj  the  said  proposed  decree  then  such  proposed 
^  decree  be  registered  as  the  decree  in  suit  No.  73  but  in  the 
'  event  of  the  Defendants  the  Koh-i-noor  Company  not  being 
'  bound  by  such  draft  consent  decree  and  plan  then  that  the 
'  said  parties  hereto  are  to  be  and  stand  as  regards  their 
'  rights  in  this  suit  as  to  the  property  in  dispute  as  they  now 
^  are  and  stand.' 

*^  The  various  documents  and  plans  herein-before  referred 
to  being  in  evidence,  the  learned  Counsel  for  the  Koh-i-noor 
Company  then  stated  that  the  ground  upon  which  the  Koh-i« 
noor  Company  sought  to  be  released  from  the  agreement  of 
compromise  and  the  draft  decree  prepared  in  accordance  with 
it  was  that  the  company  had  been  influenced  in  their  deter- 
mination to  settle  their  dispute  with  the  Band  of  Hope 
Company  by  the  said  Plan  A.  That  it  was  not  so  much  half 
the  "  ground  "  as  half  the  "  gutter "  which  they  sought  to 
obtain  by  the  compromise ;  and  that,  seeing  the  working  of  the 
Great  Extended  Company  delineated  upon  the  plans  within 
the  half  of  the  ground  in  dispute  which  was  to  fall  to  the 
Koh-i-noor  Company,  they  thought  themselves  secure  of 
obtaining  half  the  gutter  by  taking  half  the  ground,  but  that, 
in  fact,  the  gutter  was  more  in  the  half  of  the  ground  which 
fell  to  the  share  of  the  Band  of  Hope  than  Plan  A  repre- 
sented:  and  that  therefore,  although  the  company  got  half 
the  ground  they  would  not  get  half  the  gutter. 

''  To  support  this  case  Mr.  Davidson,  the  surveyor,  who 
made  Plan  A,  was  called,  who  proved  that  the  ground  in 
dispute  was  within  his  district ;  that  said  Plan  A  was  prepared 
for  the  Plaintififs,  the  Great  Extended  Company ;  that,  as  to 
all  the  boundaries,  it  was  taken  from  the  large  district  plan 
in  his  office,  which  was  most  accurately  plotted,  and  that  the 
said  Plan  A  was  accurate  as  to  all  the  boundaries,  and  that 


CASES  AT  LAW.  269 

the  lines  BE  OD,  shewing  the  ground  in  dispute,  were  aocn-  1868. 
rately  placed,  aad  that  all  the  proportions  were  correct;  bat 
that  the  workings  of  the  Qreat  Extended  Company,  near 
Points  D  and  E,  were  merely  ronghly  sketched,  and  purported 
to  be  a  mere  sketch,  and  had  been  put  there  merely  to  enable 
the  Judge  to  form  some  idea  of  the  probabilities  of  a  junction 
of  the  two  leads  (Redan  and  Golden  Point),  and  were  not 
accurate— in  fact,  only  a  portion  of  the  workings  were  upon 
the  half  of  the  ground  next  the  Koh-i-noor  claim ;  that  the 
mere  sketchy  character  of  the  representation  of  the  workings 
of  the  Qreat  Extended  Company  would  be  seen  at  once  by 
any  practical  person  examining  the  plan  critically,  as  the  plan 
being  according  to  the  scale  stated  upon  it,  the  sketch  of  the 
workings,  if  accurate,  would  shew  drives  of  a  very  large 
number  of  feet  in  width,  whilst  it  was  notorious  that  driyes 
were  not  more  than  6  or  8  feet  wide ;  that  the  black  lines  on 
the  plan  were  the  actual  boundaries,  and  the  colouring  oyer 
the  lines  was  merely  for  distinctness  to  the  yiew ;  that  he 
made  tracings  from  the  said  plan  for  Mr.  Dow<xrdj  the 
managing  clerk  to  the  solicitor  of  the  Koh-i-noor  Company, 
upon  the  request  of  that  person. 

"  The  plan  attached  to  the  said  proposed  decree,  and  attached 
hereto,  marked  '  B '  (/),  accurately  shews  the  boxmdaries  of  the 
ground  in  dispute,  and  the  line  between  the  concentric  circles 
(line  B  B  C  D)  divides  the  space  between  them  in  equal  moities. 

"  Mr.  Doward  was  called  to  prove  the  obtaining  two 
copies  of  plan  fronU^.  Cuihbef%  solicitor  of  Great  Extended 
Company,  which  ne  gave  to  a  member  of  the  committee  of 
the  Koh-i-noor  Company,  and  that  he  (Do/ward)  drew  the 
dividing  line  B  BCD. 

^  Two  members  of  the  Koh-i-noor  Company  were  also 
called  (JiOMa  Cotter  and  Owen  CazaUy)^  and  they  said  that 

{/)  Vtde  Tednoed  copy  of  thu  pUm,  mpra,  page  269. 
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1862.  the  copy  of  plan  which  the  Koh-i-noor  Company  had  before 
them  when  thej  passed  their  resolution  to  compromise  their 
dispute  with  the  Band  of  Hope  Company,  by  diyiding  the 
ground  between  them,  shewed  the  workings  of  the  Great 
Extended  Company  within  the  half  of  the  groxmd  in  dispute 
which  was  next  to  the  Koh-i-door  Company's  claim.  .  Both 
witnesses  stated  that  the  ground  in  dispute  which  they  agreed 
to  divide  was  the  ground  between  the  concentric  circles  BE  CD, 
as  shewn  on  Plan  A — t.e.,  the  ground  lying  between  BC  DE  ; 
and  that  by  the  said  proposed  decree  marked  <<  B,*^  they  knew 
they  would  get  half  the  ground  in  dispute,  but  from  the 
workings  of  the  Great  Extended  not  being  in  the  half  of  the 
ground  allotted  to  them,  as  they  had  imagined -from  the  sketch 
on  Plan  A,  they  beliered  they  would  not  get  their  proportion 
of  the  gutter  within  the  ground  in  dispute. 

"  Upon  the  grounds  that  it  was  shewn  that  the  Plan  A 
was  not  prepared  by  the  Band  of  Hope  Company,  but  on 
the  contrary  was  prepared  by  the  Great  Extended  Company; 
not  for  any  purpose  of  effecting  a  compromise  between  the 
Band  of  Hope  Company  and  the  Koh-i-noor  Company, 
but  to  be  used  by  the  Great  Extended  Company  upon  their 
application  for  an  injunction  against  both  companies,  to 
restrain  their  registration;  that  there  was  no  eyidence  that 
the  Band  of  Hope  Company  knew  before  or  at  the  time  of 
such  compromise  that  the  Koh-i-noor  Company  were  in  any 
degree  influenced  in  coming  to  the  agreement  of  compromise 
by  the  sketch  of  the  workings  of  the  Great  Extended 
Company  upon  the  said  plan ;  that  whilst  Plan  A  was 
plotted  according  to  scale  and  accurate  as  to  the  bound- 
aries and  extent  of  the  ground  in  dispute  and  the  Tarione 
surrounding  boundaries,  the  workings  of  the  Great  Extended 
Company  painted  upon  it  were  clearly  a  mere  sketch,  which 
no  practical  man  should  hare  been  misled  by,  as  pointed  ont 
by  Mr.  Davidson  the  surveyor,  in  his  evidence ;  that  it  was 
in  the  power  of  the  Koh-i-noor  Company  to  have  employed 
a  competent  surveyor  to  have  inspected  the  workings  of  the 
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Qreat  Extended  Company  and  ascertain  their  exact  position  1862. 
and  extent,  under  a  Warden's  order,  before  they  bonnd  them- 
selyes  by  any  compromise ;  that  by  the  proposed  Decree  B 
they  would  get  exactly  what  they  contracted  for  by  the  agree- 
ment of  compromise — namely,  half  of  the  ground  in  dispute-* 
the  essence  of  the  agreement  being  that  each  company  should 
take  half  the  "  ground  '*  in  dispute,  and  take  its  chance  of  the 
proportion  of  **  gutter  '*  or  gold  which  nature  had  distributed 
under  the  ground,  and  which  could  never  be  accurately  ascer- 
tained until  the  entire  ground  was  worked  out ;  and  lastly, 
that  there  was  really  no  evidence  whatever  to  prove  that  the 
Koh-i-noor  Company  might  not  in  the  half  of  the  ground 
which  they  would  take,  under  the  proposed  consent  decree, 
obtain  an  equal  quantity  of  gutter  or  gold  as  the  Band  of 
Hope  Company  might  get  in  their  half  of  the  ground ;  for 
the  facts  daily  elicited  in  the  Court  of  Mines  shewed  that  the 
most  sudden  variations  in  the  course  of  these  gutters  took 
place,  and  that  although,  in  fact,  the  gutter  may  be  more 
within  the  half  of  the  ground  allotted  by  the  consent  decree 
to  the  Band  of  Hope,  near  the  shaft  of  the  Qreat  Extended 
Company,  yet  it  may  so  vary  in  its  course,  in  its  width,  and 
in  its  richness  as  it  approaches  that  end  of  the  ground,  lying 
near  to  the  letters  B  and  C  (on  Plan  A),  as  to  render  the 
half  of  the  groimd  allotted  to  the  Koh-i-noor  Company  quite 
as  productive  and  profitable  to  them  as  the  half  of  the  ground 
allotted  to  the  Band  of  Hope  may  be  to  that  company; 
the  Judge  was  of  opinion  that  the  Koh-i-noor  Company 
(Appellants)  had  failed  to  establish  any  case  to  justify  them 
in  attempting  to  depart  from  the  agreement  of  compromise, 
entered  into  between  themselves  and  the  Band  of  Hope 
Company,  by  the  said  agreement  of  the  14th  day  of  October 
1861,  and  which  would  have  been  effectually  carried  out  by 
the  said  proposed  consent  decree,  prepared  in  accordance  with 
the  said  agreement^  and  assented  to  and  approved  by  the 
solicitors  of  the  said  Koh-i-noor  Company  and  of  the  said 
Band  of  Hope  Company ;  and  the  Judge  accordingly  decided 
that  the  Defendants  the  Band  of  Hope  Company  and  the 

X  2 
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1862.  said  other  Defendants  the  Koh-i-noor  Company  were  bonnd 
by  the  said  proposed  decree ;  and  that  the  Koh-i-noor  Com- 
pany had  not  established  any  ground  to  set  aside  the  said 
proposed  decree,  and  the  said  proposed  decree  was,  therefore, 
ccfnfirmed  as  to  the  compromise  between  the  said  Defendants." 

[The  case  stated  that  the  Koh-i-noor  Company  appealed 
from  this  decision ;  and  it  oondnded  formally.] 

J.  W.  Stephen  (with  him  Michie  and  WdUiK)^  for  the 
AppeUants,  the  Koh-i-noor  Company. 

Athim  (with  him  FeUowB)^  £Dr  the  Respondents,  the  Qreai 
Extended  Company. 

Bunny  (with  him  M^DermoU  and  TrencK)^  for  the  Respond- 
ents, the  Band  of  Hope  Company. 

The  Coubt  expressed  itself  unable  to  deal  with  the  case  as 
stated,  for  want  of  any  such  certain  description  in  the  coattanA 
signed  by  the  deputation,  or  by  plan  or  otherwise,  of  the  land 
in  dispute,  as  could  be  enforced  at  law ;  and  at  one  time,  aa 
the  legal  adyisers  of  the  parties  seemed  unwilling  to  agree 
on  a  plan,  the  Court  was  about  to  refer  the  case  back  to  be 
re-stated.  Ultimately  this  difficulty  was  overcome  by  conaenty 
and  a  plan  agreed  upon  was  haaded  up  to  the  Court 

Our.  adv.  vuU. 


September  28.  Stawxll,  C.  J. — ^The  question  submitted  to  us  is  substsn- 
tially  whether  the  Judge  of  the  Court  of  Mines  was  light  in 
holding  that  the  parties  to  an  agreement,  or  rather  a  consent, 
made  between  the  Koh-i-noor  Gold-mining  Company  and  the 
Band  of  Hope  Oold-mining  Company,  were  bound  by  a  minute 
of  a  proposed  agreement. 
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It  appears  that  these  two  companies  had  a  dispute  abont  1863. 
some  land,  and  that  the  Eoh>i-noor  Company  applied  to  the 
Court  of  Mines  for  a  perpetual  iigunction  to  restrain  the 
Band  of  Hope  Company  from  obtaining  registration.  This 
land,  as  described  on  the  plan,  lay  between  the  circumferences 
of  two  concentric  circles  drawn  from  a  pointy  and  was  bounded 
by  segments  of  the  two  circles  and  by  two  radii  drawn 
from  the  common  centre.  An  iigunction  was  obtained  by  the 
Koh-i-noor  Company.  Afterwards,  suit  No.  2  was  commenced 
between  those  two  companies  and  a  third  company — ^the 
Oreat  Extended  Qold-mining  Company — ^in  reference  to  this 
land.  After  the  institution  of  the  second  suit,  the  Band  of 
Hope  Company  and  the  Koh-i-noor  Company  entered  into  an 
agreement,  on  the  14th  October  1861,  to  end  the  suit  No.  1, 
between  themselves ;  and,  with  a  view  to  settle  their  dispute 
as  to  the  possession  of  the  piece  of  land,  they  entered  into  an 
arrangement  that  each  should  take  one-hal£  It  was  stipulated 
that  surveyors  should  measure  the  land,  and  point  out  the 
correct  division.  This  arrangement  was  made  by  deputations 
from  each  company,  and  was  reduced  by  them  to  writing. 
Subsequently  a  draft  minute  of  decree  was  drawn  up  by  the 
solicitor  of  the  Koh-i-noor  Company,  and  submitted  to  the 
solicitor  of  the  Band  of  Hope  Company,  and  returned  by 
the  latter  as  approved  of.  The  necessity  for  obtaining  sur- 
veyors was  waived  by  mutual  consent  of  the  solicitors, 
and  the  derk  of  the  solicitor  of  the  Koh-i-noor  Company, 
somewhat  roughly  divided  the  land,  by  measuring  a  line,  and 
drawing  a  third  concentric  circle,  or  segment  of  a  circle,  half 
way  between  the  tvfb  concentric  circles,  which  formed  the  outer 
and  inner  boundaries  of  the  land  in  dispute. 

At  the  hearing  of  suit  No.  2,  all  parties  entered  into  a 
consent,  and  constituted  the  Judge  of  the  Court  of  Mines 
a  quasi  arbitrator  and  this  Court  a  quasi  umpire,  to  settle  the 
dispute  whether  both  companies  were  bound.  The  Judge  of 
the  Court  of  Mines  held  that  they  were  bound.  It  appears  to 
me,  independently  of  any  questions  arising  out  of  the  technical 
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1862.  form  of  this  case  as  now  stated,  that  he  was  in  error  in  so 
deciding,  and  that  the  document  amounted  merely  to  minutes 
of  a  decree,  and  was  subject  to  alteration  by  either  party.  The 
actual  area  was  not  measured,  and  the  land  was  not,  by  the 
arrangement  carried  oat,  equall]^  divided  between  the  partiea 
In  ordinary  circumstances  the  difference  would  be  of  little 
moment  one  way  or  the  other ;  but  in  auriferous  land  of  this 
sort,  where  a  change  of  two  feet  either  way  may  make 
all  the  difference  of  causing  the  boundary  of  either  party  to 
touch  the  gutter  or  miss  it,  it  is  of  very  substantial  importance. 
The  minutes  of  decree  were  not  finally  binding  on  the  parties, 
they  did  not  carry  out  the  contract  of  the  parties.  So  £Eff, 
therefore,  I  am  of  opinion  that  the  appeal  must  be  allowed. 

But  we  think  it  right  as  the  case  is  now  before  us,  and 
as  the  plan  used  by  the  Koh-i-noor  Company,  on  which 
they  obtained  their  uyunction,  is  now  also,  by  agreement  of 
the  parties,  before  us,  to  express  our  opinion  on  the  agreement 
itsel£  It  is  alleged  that  this  agreement  is  not  difirtinct  enough 
to  be  enforced  by  the  decree  of  the  Court  In  the  absence  of 
the  plan  which  is  now  before  us^  that  may  be  sa  The  dispute 
was  as  to  a  piece  of  land;  and  if  a  suit  were  *  instituted 
specifically  to  carry  out  that  agreement,  it  might  be  veiy 
difficult  for  the  Court,  without  the  explanation  of  the  plan, 
to  say  the  agreement  was  distinct  enough  in  its  descripticm  of 
the  land,  to  be  enforced.  The  Koh-i-noor  Company  all^  that 
they  were  surprised  and  misled  by  the  great  extent  to  which 
the  workings  of  the  Great  Extended  Company  were  shewn  on 
the  plan  which  was  before  them  when  the  line  of  division  was 
drawn.  They  supposed  those  workings  were  accurately  marked 
on  the  plan,  as  it  had  been  obtained  fix>m  the  Great  Extended 
Company,  and  not  prepared  in  reference  to  the  dispute.  They 
impute  no  fraud  or  intention  to  mislead  on  the  part  of  the 
Band  of  Hope  Company,  but  say  simply  that  they  relied  on 
the  plan  then  before  them,  and  were  misled.  I  do  not  believe 
it  was  prepared  with  any  desire  or  intention  to  Tn^a1A^u^  The 
workings  were  veiy  roughly  put  down,  but  it  was  supposed 
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with  Bofficient  correctnees ;  and  the  Koh-i-noor  Company  say  1862. 
now  that  if  they  had  known  where  the  workings  really  were, 
they  would  not  hare  gone  into  that  agreement.  For  myself, 
X  tTiinV  that  they  were,  in  point  of  fact,  misled — ^though  all  of 
them  were  practical  men,  not  likely  to  be  so  misled ;  but  I. 
think  so  because  in  the  plans  afterwards  prepared  by  that 
Company  these  workings  are  put  down  with  a  particularity 
quite  unnecessary,  unless  their  situation  was  deemed  of  great 
importance  in  reference  to  the  dispute  between  these  two 
companies.  The  precise  distance  from  the  centre  of  the  shaft 
to  the  common  centre  of  the  two  concentric  circles,  and  the 
precise  length  of  the  radius  of  each  of  those  circles,  is  shewn 
in  figures  on  those  plans — ^an  unnecessary  degree  of  precision, 
unless  the  company  desired  to  shew  they  took  the  position  of 
the  common  centre,  and  of  the  shaft,  as  laid  down  in  the  plan^ 
to  be  correct 

But  even  if  they  were  misled,   I  do  not  think  them 
entitled  to  relief  on  that  ground  alone,  the  mistake  being  in 
a  matter  wholly  unconnected  with  the  dis|)ute  then  pending. 
The  position  of  these  workings  was  not  in  dispute  between 
these  partiea     If  either  of  the  parties  trusted  to  the  plan 
in  a  matter   of   that   sort,   and   there  were  no   fraud    or 
deception  practised,  they  did   so  at  their  own  hazard.      If 
they  thought  the  plan  fairly  represented   the    ground    in 
dispute,  and  hastily  acted  on  that  supposition,  they  must  now 
take  it  for  better  or  for  worse.     Though  they  were  misled, 
the  agreement  ought  not  to  be  disturbed  on  that  ground 
alone ;  and  though  I  think  they  were  in  fiict  misled,  yet  I 
think  that  ia  no  ground  for  relief  where  they  had  ample 
means  and  opportunity  of  correcting  any  error  into  which 
they  might  have  precipitated  themselves.     This  Court  ought 
to  be  slow  to  disturb,  on  the  ground  of  surprise,  agreements 
entered  into  by  practical  men  conversant  with  the  details 
of  the  subject  they  are  contracting  about.     Every  one  of 
these  men  was  a  practical  man,  and  a  glance  should  have 
shewn  to  them  errors  or  insuffidencies  which  it  would  take  a 
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1862.  long  time  for  otheis  to  discover.  I  therefore  think  th&t  the 
agreement  as  submitted  to  ns  with  the  plan  admitted,  ought 
to  be  carried  out  by  an  equal  division  of  the  area  in  dispute. 

The  appeal  will  be  allowed,  but  without  costs ;  this  Court 
declaiing  that^  according  to  the  case  stated,  and  the  plan 
admitted  at  this  hearing,  the  agreement  of  the  14th  October 
1861  is  valid,  and  ought  to  be  carried  out  by  the  equal 
division  of  the  area  in  dispute. 

WiLLiAiCB,  J.,  concurred. 

MoLBswoBTH,  J. — This  agreement  being  in  reference  to 
land  in  dispute,  and  that  land  being  now  shewn  on  a  map 
admitted  between  the  parties  to  consist  of  the  land  between 
two  concentric  circles  cut  off  by  two  radii  drawn  from  a  centre 
shewn,  I  think  the  agreement  is  sufficiently  certain  between 
the  parties,  and  that  the  land  referred  to  in  it  ia  shewn  with 
sufficient  distinctness  to  be  divided  according  to  it  Provisbn 
was  made  to  work  out  the  division  by  the  employment  of 
surveyors,  but  those  surveyors  were  to  act  as  calculators  and 
measurers  merely,  and  had  no  substantial  discretion  to  work 
out ;  so  that  their  dealings  were  immaterial,  whether  carried 
out  or  not 

With  reference  to  the  objection  that  the  Eoh-i-noor  Com- 
pany were  misled,  I  concur  with  the  views  of  the  Chief  Justicei 
They  say  they  were  nusled  by  the  wrong  position  of  the  workings 
of  another  company,  as  marked  on  the  map  before  them  of  that 
third  company.  But  the  workings  shew  where  the  gold  was 
expected  to  be  when  the  workings  were  begun.  The  shaft  in 
existing  workings  does  not  shew  where  the  gold  is.  So  I  can- 
not consider  that  they  were  much  influenced  by  the  position  of 
the  shaft 

However  that  may  be,  and  even  if  they  were  so  misled,  it  was 
by  what  was  not  part  of  the  agreement;  and  the  plan  before 
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them  was  not  fraudulent  by  either  party.    It  was  made  by  a         1862. 

third  party,  and  was  adopted  by  both  of  these  parties.     So  I      ^!     '      ' 

Nicholas 
think  that  any  error  in  the  plan  by  which  one  party  was  misled  «. 

did  not  invalidate  the  agreement  between  them,  and  that  the 
agreement  as  explained  by  the  plan  now  admitted  is  valid 
and  binding.  At  the  same  time,  we  are  not  in  a  position  here 
altogether  to  affirm  its  validity,  for  it  was  not  the  validity  of 
the  prepared  decree  based  on  the  agreement,  so  much  as  the 
arrangements  for  carrying  out  the  proposed  decreet,  which 
were  in  debate  below.  So  £ur  as  professional  advice  is  con- 
cerned, they  had  it  at  this  stage.  But  I  do  not  think  that 
the  working  out  of  this  prepared  decree  advances  the  validity 
of  the  decree  itseLt  We,  on  this  hearings  have  rather  used 
our  eyes  than  our  ears  to  discover  that  the  division  finally 
made  does  not  cany  out  the  agreement ;  and  it  is  obvious  to 
any  mathematician  that  a  line  drawn  half  way  between  the 
segments  of  two  concentric  circles  would  not  equally  divide 
the  area  between  those  segments  and  radii  common  to  both ; 
so  that  what  was  done  did  not  carry  out  the  agreement 

Therefore,  without  further  affirming  the  agreement^  I  merely 
express  my  opinion  that  it  is  not  invalid  under  the  Statute  of 
Frauds,  and  ought  not  to  be  disturbed  on  the  ground  that  the 
Koh-i-noor  Company  was  misled  in  entering  into  it. 

Appeal  allowed  without  costs. 


O'MALLEY  V.  WARD  and  Othbrs.  ^     „  ,^ 

x\.PPEAL  in  form  of  a  case  settled  and  signed,  under  Article2of 

the  Gold  Fields  Act,  by  the  Judge  of  the  Court  of  Mines  at  ^y/"^2Li^t  '^ 

Ballaiat.  mining 

district, 
providing  that  no  mining  registrar  "  shall  hold  directly  or  indirectly  except  for  the 
purpose  of  residence  any  chum  or  share"  in  his  own  district,  is «^a  vires  of  the  Mining 
Bocu\l;  and  a  registrar  is  not  thereby  disabled  from  bringing  suit  for  a  claim  in  Ina 
own  district. 


i 
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1862.  In  the  Court  of  Mines  Michael  0^ Motley^  mining  r^trar 

of  the  DiBtrict  of  Balkrat,  sned  Joseph  S.  Ward,  secretary 
of  the  Working  Miners'  Qold-mining  Company,  Sebastopol, 
John  Wall,  surveyor  and  registrar  of  the  Frenchman's  Lead, 
Sebastopol,  and  William  Nicholls,  of  Ballarat  He  churned 
that  Nicholls  be  decreed  to  perform  specifically  a  contract 
made  in  1859,  for  sale  of  a  quarter-share  in  Claim  No.  107  on 
the  Frenchman's  Lead  (which  claim  now  forms  part  of  the 
Working  Miners'  claim,  Sebastopol,  near  Ballarat),  and  ordered 
to  transfer  the  share  to  Plaintiff  j  that  Wall,  as  r^istrar  of 
the  Frenchman's  Lead,  be  ordered  to  make  the  transfer ;  and 
that  Ward,  as  secretary  of  the  Company,  be  restrained  from 
hindering  the  transfer,  and  ordered  to  pay  PlaintifT  all 
diyidends  to  accrue  on  the  share. 

Performance  of  this  contract  was  resisted  on  three  grounds  : 
— Firstly,  that  O^Af alley  had  no  title  ;  secondly,  that  he  had 
lost  his  title  by  neglect ;  and  thirdly,  that,  as  himself  mining 
registrar  for  the  district,  he  was  placed  under  an  incapacity 
to  hold  a  share  in  a  mining  claim  in  his  own  district. 

The  Judge  of  the  Mining  Court  gave  a  reserved  judgment, 
thus  stated  by  himself : — "  The  Plaintiff  in  this  suit  seeks 
"  to  obtain  the  transfer  to  himself  of  a  share  in  the  United 
*'  Working  Miners'  Company,  which  he  purchased  so  for  back 
''  as  1859  from  one  Nicholls,  No  transfer  was  made  at  the 
''  time  of  the  sale,  the  Company  at  that  time  objecting  to 
''  any  transfer,  on  the  ground  that  Nichells*s  interest  in  the 
''  Company  had  ceased  by  forfeiture.  The  Plaintiff  seems  to 
^'  have  taken  no  steps  to  enforce  his  rights  until  the  institution 
"  of  the  present  suit  Apart  altogether  from  the  question  as 
'*  to  the  title  of  Nicholls,  the  Plaintiff's  vendor,  the  Defendants 
'^  insist  that  the  Plaintiff  who  is  the  mining  registrar  of  the 
"  division  within  which  the  United  Working  Miners'  daim  is 
*^  situate,  is  prevented  from  prosecuting  his  suit  in  consequence 
"  of  Article  2  of  Bye-law  13,  which  provides  *  that  registrars 
'' '  shall  be  appointed  to  the  several  divisions  of  the  district^ 
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"  '  and  sliall  be  called  mimng  registrars  and  no  such  mining 
"  '  registrar  shall  hold  directly  or  indirectly  except  for  the 
**  *  purpose  of  residence  any  claim  or  share  or  interest  therein,' 
"  &C.,  *  in  the  division  in  which  he  shall  have  been  appointed.' 
"  For  the  Plaintiff  it  is  contended  that  the  prohibition  in  the 
"  bye-law  was  one  beyond  the  power  of  the  Mining  Board  to 
"  impose,  and  therefore  void  ;  and  further,  even  assuming  the 
"  Mining  Board  to  have  had  the  power  to  make  such  a  provi- 
^*  sion,  that  it  could  only  apply  to  after-acquired  interests,  and 
**  not  to  those  previously  acquired.  After  consideration  of 
''  this  point,  I  do  not  deem  it  necessary  to  determine  whether 
*'  the  prohibition  was  beyond  the  power  of  the  Board  or  not, 
"  nor  indeed  whether  that  part  of  the  bye-law  which  provides 
"  that  registrars  shall  be  appointed  is  not  beyond  the  power 
**  of  the  Board.  In  the  view  which  I  take  of.  this  branch  of 
"  the  case,  it  is  enough  to  say  that  the  Crown  has  thought  fit 
''  to  create  the  ofice  of  mining  registrar  to  discharge  the 
"  functions  provided  by  the  bye-law,  no  doubt  taking  the 
"  bye-law  as  suggestive  rather  than  mandatory  or  creative ; 
**  but  I  think  that  those  persons  who,  by  accepting  the  office, 
''  have  entitled  themselves  to  its  emoluments  are  prevented 
«  from  evading  the  disqualifications  which  those  whose  act 
"  virtually  created  the  office  desired,  upon  grounds  of  sound 
'^  policy,  to  attach  to  it  To  decide  otherwise  would  be  to 
"  ignore  that  favourite  maxim  of  equity,  '  Qui  senttt  com- 
*' '  modumy  aentire  debet  et  onus,*  I  do  not  say  that  the 
''  acceptance  of  the  office  works  as  a  forfeiture  of  legal  rights 
"  previously  acquired  and  ei\joyed ;  but  even  as  to  such  rights, 
^'  I  incline  to  the  opinion  that  this  Court,  as  a  Court  of 
"  Equity,  could  not  lend  its  aid  to  assist  the  enforcement 
''  of  such  rights  if  a  mining  registrar  delayed  more  than  a 
"  reasonable  time  after  his  acceptance  of  the  office  to  dispose 
"  of  property  the  possession  of  which  is  so  inconsistent  with 
^'  the  impartial  discharge  of  the  duties  of  his  office,  and  so 
*^  exposed  to  the  bye-law  under  which  his  office  is  created. 
"  But  the  Plainti£^  in  this  case  is  seeking,  subsequently  to 
'^  his  appointment,  to  obtain  an  interest  which  he  has  never 
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1862.  '<  previoualy  enjoyed.  At  best,  he  has  but  a  meie  eqtiitable 
*^  right  to  enforce  a  contract  of  sale ;  so  that  to  lend  the 
*'  assistance  of  this  Conrt  to  doak  himself  with  the  legal 
"  interest  in  the  share  would  practically  be  enabling  him  to 
**  acquire  a  new  interest  and  claim  within  his  district,  in  spite 
"  of  the  very  qualification  of  his  office,  which  is  that  he  shall 
^  hold  no  interest  within  his  distiict,  directly  or  indirectly. 
^  For  these  reasons,  I  think  that  this  suit  must  be  dismissed, 
*^  Mr.  O'MdUetfa  rights  being  suspended  during  his  tenure  of 
«  office." 

The  present  appeal  was  against  the  aboye  judgment 

Bunny  (with  him  Walsh  and  Wood)  was  heard  for  the 
Appellant. 

J.  W.  Stephen  (with  him  M^DermoU  and  Trench)  was 
heard  for  the  Respondents,  the  Working  Miners'  Claim 
Company. 

The  Court  held  that  the  bye-law  disqualifying  Mr.  ffMalUy 
was  ultra  vires,  and  the  Plaintiff  not  disabled  from  bringing 
his  suit  on  that  grotmd,  the  Mining  Board  having  no  power  to 
exclude  any  individual  from  a  public  right.  The  Board  might 
recommend  the  dismiflsal  from  his  office  of  a  r^istrar  who 
disregarded  the  rule.  The  Court,  however,  held  that  NichoUs^ 
from  whom  (yMaUey  derived  his  title,  had,  with  frdl  know- 
ledge of  1^  supposed  abandonment  of  the  claim  in  which  he 
was  interested,  stood  by  and  lost  his  right  j  and  that  G'MaUey 
now  stood  in  no  better  position  than  his  vendor. 

Appeal  dismissed,  but  without  costs. 


END  OF  MICHAELMAS  TERM. 
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The  foUowing  case,  decided  in  Trinity  Tenn  1862,  for  the  note 
of  which  the  reporters  are  indebted  to  T.  H.  Fellows,  Esq., 
was  accidentally  omitted  from  the  reports  of  that  term :— - 

Ex  PARTE  BEILBEY,  ^^^ 

In  be  WEDGE  ahd  Others  (a).  'T^^ 

^  '  JtMtf  27. 

J  OHN  WOOD  BEILBEY,  having  been  convicted,  tmder  Impounding 

18  Vic,  No.  30,  sec.  10,  obtained  an  order  nisi  to  prohibit  ^^  ^^^  ^ 

proceedinefs  npon  such  conviction.     It  appeared  from  the  district  is  "an 

offence,"  so 
affidavits  that  Beilbey  had  distrained  the  prosecutor's  cattle  that  the 

within  the  South  Bourke  police  district  and  had  impounded  *<'<^'**®^  "  ™>* 
^  ^  a  competent 

them  in  the  Brighton  police  district;   and  for  this  he  was  witness.   It  is 
convicted.     The  grounds  of  prohibition  will  appear  from  the  that^fT*""^ 

arguments.  conviction  for 

sach  offence 
should  be  had 

ffiginhotham  shewed  cause. — It  is  not  necessary  that  a  ^^^^etty 

conviction  for  illegal  impounding  should  be  had   at  "  the  sessions." 

petty  sessions  nearest  to  the  pound  '^  (by    If  it  were  so,  the      justices 

owner  of  cattle  would  be  doubly  harrassed — first  by  having  ^^^  refaae  an 

adjoomment 
his  cattle  taken  to  a  distance,  and  then  by  having  to  go  may, 

the  same  distance  to  take  proceedings.     Section  25  applies  havetheir"^ 

only  to  civil  proceedings,  where  compensation  is  asked  for.  costs  of 

[Stawell,  C.J. — Section  10  does  not  mention  "  petty  sessions."]  proSbition. 

Nor  is  it  any  objection  that  the  justices  refused  to  allow  Beilbey 

to  be  examined  as  a  witness.     The  Evidence  Act  does  not 

remove  his  common  law  disqualification,  as  he  was  charged 

with  ''  an  offence  "  (c).     As  to  the  objection  that  the  justices 

refused  an  adjournment,  that  was  a  matter  entirely  vrithin 

their  discretion.    In  re  Balcomhe  (cQ. 

Dawson  contr^. — No  conviction  can  be  had  under  Section  10 
except  at  the  petty  sessions  "  nearest  to  the  pound."     The 

(a)  Coram   Stawell  C.  J.,   WU-  (c)  No,  100,  sec  9. 
licmu  J.,  and  Molesworth  J.                          (d)  Ante,  p.  49. 

(b)  18  F»c.,  No.  30,  Ss.  1  and  26. 

VOL.  I. LAW.  Y 
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1862.         place  of  this  conviction  was  not  the  nearest;   and  as  the 

Bx  parte      *'  legaKty  of  the  impounding  "  is  denied,  the  nearest  Court 

il»^'      must  adjudicate.     Then,  if  this  pound  was  the  nearest  pound, 

WsDQB.       the  impounding  there  was  proper  although  in  a  different  police 

district.     The  affidavits  do  not  shew  that  this  was  not  so. 

As  to  the  refusal  of  the  adjournment,  the  Court  will  prohibit 

where  that  was  refused,  otherwise  it  is  a  denial  of  justice. 

It  is  necessary  in  cases  like  this  that  the  parties  should  have 

legal  advice. 

'  Pbr  Curiam. — ^The  25th  section,  as  interpreted  by  Section  1, 
applies  only  where  the  summons  is  issued  under  Section  23 
or  24.  The  magistrates,  therefore,  had  jurisdiction.  As  to 
the  rejection  of  Beilhey  as  a  witness,  the  Evidence  Act  disposes 
of  that  point.  With  regard  to  the  adjournment,  if  the  appli- 
cation had  been  made  before  the  case  was  heard,  its  refusal 
would  have  been  harsh ;  but  as  there  were  four  justices  present, 
and  the  case  nearly  heard,  it  might  have  been  difficult  to 
obtain  their  attendance  again.  There  is  nothing,  therefore,  in 
their  refusal  to  disentitle  them  to  their  costs. 


Rule  discharged  with  costs. 


CASES 


ABQUED  AND  DETERMINED 

IN  THB 

g)ii3prenw  Court  ot  Vktoxiu, 

HILARY  TERM,  26  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

StAWBLL,    C.  J.  MOLSSWOBTH,  J. 

Williams,  J. 


1862. 
LEVI  AWD  Others  v.  LEARMONTH.  tow«.e 

IKovember  21. 
NTERPLE ADER   Issue,  tried  by  the  Chief  Justice  at  r^he  ^^^toust 

the  sittings  before  Michaelmas  term,  to  determine  the  right  contained  in  a 
.        .  biU  of  lading 

to  certain  wine  shipped  by  the  Caribbean  from  London  to  is  not  merely 

Melbourne,  stored  in  the  bonded  warehouse  of  Alison  and  Jo  carry  but 
'  to  debver ; 

Knight,  and  claimed  by  both  the  Plaintifb  and  Defendant.         and  until  the 

goods  hare 
been  taken 
out  of  the 

poesession  of  the  shipowner  and  delivered  to  the  consignee,  the  bill  of  lading  is  in  force, 

and  remains  a  symbol  of  property,  which  may  be  "  entrusted ''  to  a  person,  within  ihe 

meaning  of  the  Factors  Act,  6  Geo.  IV.,  Cap.  xciv.,  sec  2. 

The  word  "person,"  in  the  2nd  section  of  the  Factors  Act,  must  be  construed  to  mean 
a  factor  or  agent ;  and  to  apply  only  to  factors  or  agents  having  mercantile  possession, 
BO  as  to  be  within  the  mercantile  usage  of  getting  advances,  and  not  to  persona  where 
the  relation  is  that  of  master  and  servant,  or  employer  and  clerk. 

Wbere  a  biU  of  lading  of  goods  landed,  but  not  delivered  to  A,  the  consignee,  had 
been  first  endorsed  by  A,  for  a  spedfic  purpose,  and  next  at  another  subsequent  day 
handed  by  A  to  B  only  for  the  specific  purpose  of  enabling  delivery  of  the  goods  to  hd 
expedited,  and  freight  to  be  paid,  and  B  sold  the  Bill  of  lading  : 

Meld,  that  B  was  not  an  agent  of  A,  "  entrusted  "  by  him  with  the  biU  of  lading,  in 
the  sense  of  the  word  as  used  in  the  Factors  Act. 

Y  2 
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1862.  At  the  trial  it  appeared  that  the  wine  in  question  had  been 

consigned  by  a  merchant  in  London  to  one  Gough  as  agent  for 
sale.  He  being  in  embarrassed  circumstances,  on  the  arrival  of 
the  bill  of  lading  endorsed  and  delivered  it  to  Uie  Defendant 
Learmonth  on  the  same  terms.  Learmonth  also  endorsed  it,  but 
only  to  enable  the  necessary  customs  entries  to  be  passed ;  and 
afterwards,  and  after  the  wine  had  been  landed,  but  before  it 
was  delivered,  he  negotiated  a  sale  to  one  Brooks  on  condition 
that  certain  acceptances  should  be  delivered  in  payment  of 
the  price.  These  acceptances  were  not  delivered,  but  Brooks 
obtained  possession  of  the  endorsed  bill  of  lading  on  the  pretext 
that  he  was  anxious  to  get  the  wine  speedily  delivered,  and 
that,  if  Learmonth  trusted  him  with  the  bill  of  lading,  he 
would  ascertain  when  the  wine  could  be  landed:  the  wine 
had,  in  point  of  &ct^  been  at  this  time  actually  landed,  though 
not  delivered.  For  these  objects  only  did  Learmonth  give 
Brooks  the  bill  of  lading.  On  obtaining  it  Brooks  went  to 
Nathaniel  Leviy  one  of  the  Plaintiff,  and  solicited  a  loan, 
producing  the  bill  of  lading  endorsed  by  Gough^  Learmonth^ 
and  Brooks,  and  an  invoice  from  Learmonth  to  Brooks,  formally 
drawn  out  as  a  sale,  but  not  receipted,  a  portion  of  it  apparently 
having  been  torn  off.  Levi  declined  to  make  a  loan,  but  a 
contract  for  sale,  with  right  to  re-purchase  on  payment  of  the 
price  and  interest  on  a  certain  day,  was  entered  into ;  bought 
and  sold  notes  were  exchanged  ;  and  the  endorsed  bill  of 
lading  was  handed  to  Levi,  who  gave  a  cheque  for  the  price* 
Some  days  afterwards,  Levi,  who  in  the  meantime  had  made 
enquiries  about  Gough" s  rights,  though  none  about  Learmonth% 
obtained  delivery  of  the  wine,  and  caused  it  to  be  stored  in  the 
bonded  warehouse  of  Alison  and  Knight,  by  his  (LevCs)  carters. 
A  certificate  or  bond  warrant  for  the  same  wine  had  been 
previously  obtained  by  Learmonth.  The  jury  returned  a  verdict 
for  the  Defendant ;  and,  in  answer  to  questions  put  to  them 
by  the  learned  Judge,  found  that  the  purchase  by  Levi  was 
made  fairly  and  honestly,  and  for  valuable  consideration,  with- 
out notice  that  Brooks  was  not  the  owner ;  but  without  due 
enquiry  as  to  who  had  bonded  the  goods :  that  the  bill  c^ 
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lading  was  not  necessary  to  carry  out  tlie  proposed  sale  :  that       ^  1862. 

the  bill  of  lading  was  given  to  Brooks  to  expedite  the  landing 

and  to  pay  freight :  that  the  Defendant  delivered  the  invoice 

to  Brooks  in  its  original  form  :  that  the  bUl  of  lading  was 

taken  by  Plaintiffs  after  the  goods  had  been  landed  :  and  that 

Brooks  was  not  entrusted  with  the  bill  of  lading  for  the  purpose 

of  giving  him  the  absolute  disposal  of  the  goods.     Leave  was 

reserved  to  the  Plaintiffs  to  move  to  enter  a  verdict  for  them, 

and  Fellows  obtained  a  rule  nisi  accordingly,  the  grounds 

stated  being — "  That  Charles  Brooks  being  entrusted  with 

**  and  in  possession  of  the  bill  of  lading  sold  the  goods  to 

"  the  Plaintiffs  to  whom  they  were  afterwards  delivered  the 

"  Plaintiffs  not  having  notice  by  the  said  bill  of  lading  or 

*^  otherwise  that  the  said  Charles  Brooks  was  not  the  actual 

"  and  bond  fide  owner  of  such  goods." 

Higinhotham  and  Harris  shewed  cause. — The  Act  only 
applies  to  factors  and  agents.  Brooks  was  clearly  not  a 
factor — ^it  was  not  so  contended  ;  nor  was  he  an  agent 
within  the  meaning  of  the  Act.  Jenkins  v,  Ushom  (a), 
Van  Castile  v.  Booker  (ft),  Monk  v,  Whittmhury  (c).  But 
even  if  Brooks  were  an  "  agent "  within  the  meaning  of  the 
Act,  he  was  not  "  intrusted  with  "  the  bill  of  lading  in  the 
sense  of  the  2nd  section  of  the  Act.  Phillips  v.  Huth  (d). 
[^Statoellj  C.  J. — Do  you  contend  that  if  he  got  it,  but  not 
for  the  purpose  to  which  he  applied  it,  he  was  not  entrusted  f 
If  so,  what  meaning  do  you  give  to  the  Act  ?]  The  meaning 
given  in  Phillips  v.  Huthf  where  a  distinction  was  drawn 
between  empowering  and  entrusting.  The  object  of  the  person 
giving  up  the  document  must  be  looked  at  In  the  case 
cited,  it  was  asked,  in  argument,  if  A  gives  to  B  the  key 
of  A's  bureau,  with  directions  to  take  one  thing  named,  can 
it  be  said  that  A  entrusts  the  whole  of  the  contents  of  his 
bureau  to  B  ?     [^Stawell,  C.  J.  — What  intention  must  eidst 


(a)  7  M.  &  Gr.,  700.  (c)  2  B.  &  Ad.,  484. 

(ft)  2  ExclL,  691.  (cO  6  M.  &  W.,  596. 
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before  A  can  be  said  to  entrust  B  ?  If  an  istention  that  B 
should  sell  or  get  advances,  the  Act  is  unnecessary,  for  then  A 
LsABMOKTH  ^^^^  ^^*  ^  defrauded.]  But  the  power  may  be  limited,  and 
B  may  exceed  it.  Here  the  bill  was  giyen  to  B  as  a  serrant 
only,  that  he  with  it  should  expedite  the  deliyeiy  of  the  goods 
for  A.  [^Moleauforth,  J. — ^Yet  there  was  not  only  a  deUwjr, 
but  an  endorsement.]  It  was  endorsed  days  before,  for  a 
different  purpose.  [^Moksworthy  J. — But  taking  the  result  of 
the  two  acts,  when  the  second  act  was  done,  B  was  made  the 
ostensible  owner.]  He  must  be  entrusted  not  as  a  messenger 
or  servant,  not  with  the  mere  custody,  but  in  some  degree 
with  the  property.  The  endorsement  was  not  made  to  entrust 
B  with  any  power  over  the  property ;  and  the  mere  handing 
over  of  the  document,  as  previously  endorsed  with  other 
objects,  was  not  intended  to  entrust  B  with  any  such  power. 
The  contention  on  the  other  side  amounts  to  this — that 
possession  alone  is  enough,  without  any  entrusting ;  if  so,  the 
first  words  of  the  Act  are  nugatory,  and  it  would  have  been 
enough  to  say,  any  person  *'  in  possession  o^'*  and  would 
not  have  been  necessary  to  say,  **  entrusted  with  and  in 
possession  of"  The  words  of  the  subsequent  Act,  not  in 
force  in  this  colony,  are,  ^'  entrusted  with  the  possession,"  &c 
[Stawell,  C.  J. — "  Entrusted  with  the  possession,"  is  veiy 
nearly  equivalent  to  "  entrusted  with  and  in  possession  ot" 
Williams,  J. — But  though  the  endorsement  was  made  before 
and  generally,  and  he  handed  over  the  bill  of  lading  without 
the  endorsement  being  then  in  his  mind,  did  he  not  thereby 
"  entrust "  Brooks  with  the  control  ?  In  the  cases  of  JenJbins 
V.  Ushom  and  Van  Castile  v.  Booker  there  was  no  entrusting, 
but  the  reasoning  there  implies  that,  if  entrusted  any  how,  the 
person  entrusted  comes  within  the  Factors  Act.]  I  admit  that 
if  B  had  any  power  of  dealing  with  the  property  in  the  goods, 
the  case  is  within  the  Statute,  though  he  exceeded  his  power. 
But  if  he  had  no  power  to  deal  with  the  property,  and  was  a 
mere  messenger,  or  servant,  or  custodian  of  the  bill  of  lading,  the 
case  is  not  within  the  Act.  [Williams,  J. — ^There  Is  certainly 
a  distinction   between  the  possession  with  the  mere  power 
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of  disposal^  and  the  poeaession  with  an  entrosted  power  Qf  iqq^. 
disposal — ^between  power  and  empowerment  under  trust.]  A 
third  point  isy  that  at  the  time  of  the  endorsement  to  the 
Plaintifi&,  on  the  21st  May,  the  bill  of  lading  was  not  the 
indicium  of  property,  and  therefore  endorsement  of  the  biU  of 
lading  then  did  not  pass  the  property.  The  voyage  was  ended, 
and  the  goods  all  landed,  on  the  dOth  May.  It  does  not 
appear  that  Norton  ^  Co,  held  the  goods,  for  the  shipowner ; 
they  at  all  events  held  them  on  the  21st  May  for  the  customers 
as  well  as  for  the  shipowner.  [Molesworth,  J. — ^The  Custom- 
house will  give  a  discharge  of  the  goods  to  any  one  who  will 
pay  the  duty.]  There  might  even  have  been  no  freight  then 
due.  [Molesworthf  J. — ^To  rely  on  that  you  should  have 
established  it  affirmatively.]  The  bill  of  lading  conveyed  no 
title  after  the  goods  were  landed :  it  is  a  mere  contract  for 
conveyance  over  the  sea.  During  that  time  no  other  title  can 
be  had,  and  therefore  that  is  the  symbol  of  property ;  but  as 
soon  as  the  goods  arrive,  and  can  be  held  in  specie,  or  by  other 
symbols  than  the  bill  of  lading — such  as  the  waifinger's  note, 
or  the  bonded-warehouseman's  warrant — ^then  the  bill  of  lading 
is  Junctua  officio,  and  ceases  to  be  available  to  transfer  the 
goods.  Wright  v.  Campbell  («),  Caldwell  v.  Ball  (/),  Bonai 
V.  Stewart  (g).  The  evidence  brings  the  Plaintiff  within  the 
proviso  of  the  Act  and  shews  that  they  had  notice  from  the 
bOl  of  lading,  "  or  otherwise,"  that  Brooks  was  not  the  owner. 
Evans  v.  Truman  (h). 

There  were  also  cited  for  the  Defendant,  Gumey  v.  Behrens  (;'), 
Hatfield  v.  Phillips  (k\  and  Wilkinson  v.  King  (Q. 

FeUowSf  in  reply. — The  argument  that  the  bill  of  sale  is  no 
indicium  of  ownership  after  the  landing  of  the  goods  overlooks 
the  double  function  of  a  bOl  of  sale,  as  a  mere  indicium  of 
ownership  and  as  an  instrument  of  title  or  transfer.    For  the 

(e)  4  Burr.,  2061.                        0")  8  E.  &  B.,  6SS. 
^) 


1  T.  B.  216.  (k)  9  M.&  W.,647;  andl2Gl. 

{g)  4  M.  &  Gr.,  829.  A  fin.,  340. 

(h)  I  Moo.  &  B.,  10.  (0  2  Gamp.,  336. 
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1862.  latter  purpose  it  may  be  good  only  so  long  as  the  goods  are 
afloat  j  and  this  transfer  mi^t  be  bad  at  common  law.  But 
for  the  former  purpose  the  bill  of  lading  must  remain  good 
until  the  goods  be  warehoused  for  the  owner.  At  common 
law  the  endorsement  might  be  of  no  avail,  simply  because  one 
man  cannot  give  a  title  to  another  man's  goods,  except  by  sale 
in  market  overt.  The  cases  cited  simply  decided  that^  on  the 
facts  there,  the  common  law  was  not  ousted  by  the  Factore 
Act^  because  you  must  shew  a  case  to  be  clearly  within  the 
Act  before  you  get  its  protection.  But  is  not  a  bill  of  sale, 
aftw  landing  of  the  goods,  and  until  they  are  warehoused  for 
the  owner,  just  such  an  indicium  of  property  as  the  Factors 
Act  contemplated  1  and  is  not  a  person  ''  entrusted  with  and 
in  possession  of"  such  a  document,  without  any  reference  to 
the  object  of  such  entrusting,  a  person  whose  dealings  with  the 
property  it  is  the  very  intention  of  the  Factors  Act  to  make 
valid,  in  furtherance  of  credit,  and  on  behalf  of  all  other 
persons  honestly  and  innocently  dealing  with  that  person  as 
the  true  owner  1  [  Williams^  J. — ^When  the  vendee  knows  the 
goods  are  landed,  ought  he  not  to  see  whether  the  transferror 
of  the  bill  of  lading  has  the  right  to  endorse  ?  Is  he  still  to 
treat  as  an  indicium  of  property  a  bill  of  lading  which  may  be 
a  spent  document  ?]  Enquiries  make  no  difference  at  common 
law.  The  Act  speaks  only  of  notice.  If  A  parts  with  a  bill  of 
lading  he  facilitates  fraud.  This  is  not  a  question  of  endorse- 
ment I  do  not  say  the  goods  passed  by  the  endorsement, 
but  that  the  sale  is  made  good  as  against  the  Defendant 
by  the  Act  Jenkins  v.  Ushome  simply  decided  that  a  person 
who  was  a  purchaser,  claiming  in  his  own  right,  was  not  a 
person  within  the  meaning  of  the  Act  [  Williams,  J. — ^As  to 
^  entrusting,"  suppose  a  father  hands  a  bill  of  lading  to  his 
son,  who  is  going  upstairs,  and  tells  him  to  put  it  in  his 
bureau.  Well,  the  lad  is  an  evil-disposed  lad,  and  he  goes 
out;  and  some  one  meets  him,  plays  on  him,  and  induces 
him  to  pledge  the  bill  of  lading.  Was  he  entrusted  and  in 
possession  within  the  meaning  of  the  Act  ?]  In  such  a  case 
as  that,  and  in  others  which  might  be  put^  a  question  would 
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fidrly  arise  whether  the  person  was  even  ^  in  possession,'*  in         1862. 

the  sense  of  the  Act     [^Stawell,  G.  J. — In  that  aspect,  also, 

the  use  of  the  word  "  &ctor ''  is  important  in  the  Act.]    That 

word  does  not  occur  in  the  2nd  section.     It  comes  first  in  the 

3rd  section.     Howard  v.  Shepherd  (m)  and  Tate  v.  Meek  (n) 

shew  that  the  bill  of  lading  has  a  continued  effect  after  the 

landing  of  the  goods.      As  to  ''  suspicion  "  of  notice,  see 

NavulshofO)  V,  Brovmrigg  (o). 

Cur.  adv.  vult 


Staweli^  C.  J.,  now  read  the  Judgment  of  the  Court>  as    November  ZL 
follows  : — 

Interpleader  issue.  The  Plaintiffs  claimed  the  goods  in 
dispute,  consisting  of  some  wine,  as  the  purchasers  from 
Brooks,  a  person,  as  they  contended,  who  had  been  entrusted 
with  and  in  possession  of  the  bill  of  lading.  To  this  claim 
the  Defendant  objected  that  at  the  time  of  the  purchase  the 
efficacy  of  the  bill  of  lading  had  been  determined,  as  the  goods 
had  been  landed ;  that  Brooks  was  not  a  ^'  person "  within 
the  meaning  of  the  old  Factors  Act,  6  Creo.  lY.,  Cap.  xdy. 
(the  recent  Statute  5  and  6  Ftc,  Cap.  xzxiz.,  not  being  in 
force  in  this  countiy),  and  that  the  bill  of  lading  had  nerer 
been  entrusted  to  him. 

The  first  objection  received  the  correct  answer,  in  our  opinion, 
at  the  bar.  The  contract  contained  in  a  bill  of  lading  is  not 
performed  by  merely  landing  the  goods.  That  contract  is  not 
only  to  cany  but  to  deliver,'  and  until  the  goods  have  been 
taken  out  of  the  possession  of  the  shipowners,  and  have  been 
delivered  to  the  consignee,  the  bill  of  lading  is  in  force.  The 
handing  the  bill  to  Brooks,  in  order  to  expedite  deliveiy  of 
this  wine,  showed  that,  in  the  opinion  of  Ihe  Defendant  at 
least,  it  was  then  in  force.  This  objection,  therefore,  we  think 
is  not  tenable. 

(m)  9  C.  B.,  297.  better  reported  on  the  point  in  21 

(»)  8  Taunt.,  293.  L.  J.  (N.S.),  Chy.,  911. 

(o)  2  De  G.,  M.,  &  O.,  461 ;  and 
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^1862^  With  respect  to  the  other  objectiona,  it  was  conceded  that 

the  Flaintifb  could  not,  at  common  law,  have  snccessfolly 
maintained  their  claim.  They  relied,  however,  on  the  effect 
given  by  the  old  Factors  Act  to  the  dealing  between  them 
and  Brooks.  It  is  necessary,  therefore,  to  consider  the  proper 
eonstmction  to  be  put  on  that  Act,  and  more  especially  the 
word  '* person"  in  the  2nd  section. 

This  Act  was  passed  to  remedy  the  inconvenience  of  persons 
authorized  to  sell,  but  who,  as  &ctors  only,  had  not  power  to 
pledge  the  goods  of  their  principals.  The  tide  Lb,  ''  To  alter 
'^  an  Act  for  the  better  protection  of  the  property  of  merchants 
"  and  others  who  may  enter  into  contracts  in  relation  to  goods, 
*^  <fec.,  entrusted  to  factors  or  agents."  The  preamble  is  to 
amend  a  previous  act  with  a  similar  title,  and  to  make  farther 
provision  in  relation  to  such  contracts.  Although  the  word 
*^  person"  is  used  in  the  1st,  2nd,  3rd,  and  other  sections,  the 
context  clearly  shows  that  factor  or  mercantile  agent  only  is 
meant ;  and  the  subsequent  sections,  especially  the  5th,  6th, 
and  7th,  would  be  scarcely  intelligible  unless  the  word  be  so 
construed.  The  7th  section  declares  that  ''  any  such  factor 
*'  or  agent  who  shall  deposit  or  pledge  any  of  the  said  several 
**  documents  so  entrusted  as  aforesaid,  as  a  security  for  any 
*^  money,  &c.,  and  shall  apply  and  dispose  of  the  same  to  his 
<<  own  use,  shall  be  guilty  of  a  misdemeanour."  The  2nd  section 
alone  provides  for  the  possession  and  entrusting  of  documents. 
If  "  person "  does  not  mean  factor  or  agent,  this  provision  is 
inapplicable ;  in  fiust,  the  words  "  person,"  "fiwtor,"  "agent," 
are  used  indiscriminately  throughout  the  Act,  as  all  conveying 
the  same  meaning. 

The  solution  of  the  question  does  not,  however,  depend  on 
our  opinion  as  to  the  proper  meaning  of  this  word  :  authorities 
are  express  on  the  point.  In  addition  to  those  of  Jenkins  v. 
Usbome  and  Evans  v.  Trumany  cited  during  the  argument, 
that  of  Lamb  v.  Attenborcugh  (p),  to  which  we  have  been 

(p)  31  L.  J.  (N,S.),  Q.  B ,  42. 
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sabsequently  referred,  appears  to  bear  with  pecnliar  force  on  ^^^ 
the  present  case.  There  a  clerk  to  a  wine-merchant  had 
authority  to  sign  delivery  orders,  and  by  so  doing  obtained 
possession  of  certain  dock  warrants  without  the  knowledge  of 
his  employer.  He  was  carrying  on  business  himself  as  a  wine- 
merchant,  and  he  pledged  these  dock-warrants  to  a  person  who 
only  knew  him  as  a  wine-merchant,  and  obtained  from  him  a 
bond  fide  adyanoe.  thereon;  yet  he  was  held  not  to  be  a 
''  person "  contemplated  by  the  Factors  Act,  and  it  was 
decided  that  the  recent  Statute  did  not  alter  the  character  of 
the  agent ;  that  in  that  respect  both  Statutes  had  the  same 
effect ;  and  that  the  recent  and,  ^  fortiori j  the  old  Factors  Act 
applied  only  to  factors  or  agents  having  mercantile  possession, 
BO  as  to  be  within  the  mercantile  usage  of  getting  advances, 
and  did  not  extend  to  persons  where  the  relation  was  that  of 
n[iaster  and  servant,  or  employer  and  clerk. 

In  the  case  before  us,  Brooks^  as  an  intending  purchaser 
expressing  anxiety  to  accelerate  the  landing  of  the  goods,  was 
entrusted  with  the  bill  of  lading  as  a  token  of  authority  to  do 
what  would  have  been  otherwise  probably  done  by  a  mere 
clerk  of  Learmonth.  The  jury  have  expressly  found  that  the 
bill  of  lading  was  given  to  Brooks  to  expedite  delivery,  and  to 
enable  freight  to  be  paid,  but  that  he  was  not  entrusted  with 
it  for  the  purpose  of  giving  him  the  absolute  disposal  of  the 
goods.  We  think  that  for  this  purpose,  and  as  to  his  power 
of  making  title  to  the  Plaintiffs,  he  should  be  regarded  as 
merely  a  clerk  to  the  Defendant,  and  that  he  was  not  an  agent 
within  the  meaning  of  the  Act,  and,  moreover,  that  he  was  not 
''  entrusted  "  with  the  bill  of  lading  in  the  true  sense  of  that 
word  as  used  in  the  Statute. 

The  verdict  of  the  jury  was  in  our  opinion  right :  the  rule 
to  enter  a  verdict  for  the  Plaintiffs  will  be  therefore  discharged. 

Bule  accordingly. 
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1862. 

Septe^eri^  APPLETON  V,  WILLIAMS  AiTD  Another. 

November  %1,> 

A,  the  owner     .^.N  Actiozi  by  the  assignee  of  a  patent  stone-bieatdng 

f  ^  ^^^"®*      machine,  to  recoyer  royalties  alleged  to  be  due,  under  contracts 

stone  into 

railway  bellast,  and  B  and  C,  railway  oontractorB,  a^eed  by  writing  in  1860,  that  A 
flhonld  supply  B  and  C  with  machines,  and  should  repair  them  ;  and  that  B  and  C  should 
pay  a  royalty  for  use  of  the  machines  of  £3,750  being  9<i.  per  yard  on  100,000  cabe 
yards  of  ballast ;  and,  should  they  elect  to  break  more,  then  6d.  per  cube  yard  after  the 
first  100,000  yards ;  payment  to  be  made  from  time  to  time  in  fourteen  days  after  the 
ballast  should  have  been  "  spread  on  the  railway  [by  B  and  C]  and  passed  and  certified'' 
by  the  Government  eng^eers ;  and  '*  when  such  bfdlast  should  have  been  spread  on  the 
railway  [by  B  and  C]  without  the  intermixture  [by  them]  of  any  other  ballast  then 
and  in  such  case  the  quantity  should  be  ascertained  by  and  taken  according  to  the 
Government  measure  thereof."  Under  this  agreement  4',000  cube  yards  of  stone  were 
broken.  The  parties  then,  in  1861,  agreed  in  writing  that  B  and  C  should  thenceforth 
repair  the  machines,  and  that  A  should  therefor  allow  them  at  the  rate  of  Ad.  per  cube 
yard  out  of  the  so-called  royalty  upon  the  first  50,000  yards  that  might  be  broken,  and 
8rf.  per  yard  out  of  the  royalty  for  all  additional" :  also  that  *•  such  allowance  should 
be  deducted  from  the  amount  payable  to  the  Plaintiff  under  the  agreement  already 
entered  into" — meaning  the  first;  and  it  was  expressly  declared  that  "except  as 
regards  the  repairs  and  the  deduction  the  second  memorandum  should  not  alter  the 
original  contract." 

Seld,  on  the  construction  of  these  contracts,  that  they  must  be  read  as  if  both  were 
entered  into  at  the  date  of  the  first ;  and  that  the  deduction  of  4d,  ought  to  be  made  an 
the  4,000  yards  of  ballast  broken  b^ore  the  second  agreement. 

Semhle,  that  under  the  above  contracts  A  could  recover  for  breaking  the  atone 
**  intermixed  by  B  and  C  with  other  broken  stone,"  though  not  spread. 

At  the  trial  of  an  action  for  the  amount  of  royalties  due  from  time  to  time  under 
contracts  for  breaking  stone  into  railway  ballast,  there  was  ''no  distinct  evidence  "  that 
the  event  had  happened  on  which  payment  became  due  in  respect  of  4^000  out  of  145,000 
cube  yards  of  stcme  broken ;  and  the  Judge  misdirected  the  jury  as  to  the  meaning  of 
the  contract^  but  no  objection  was  then  expressly  made  to  the  misdirection.  A  rule 
nisi  for  new  trial  was  granted,  on  the  grounds  of  the  verdict  being  in  part  against 
evidence,  and  of  misdirection.  On  the  first  point,  as  the  Judge  was  not  dissatisfied 
with  the  verdict,  and  as  the  Pliuntiff  must  have  been  successful  in  part  on  a  second 
trial,  and  as  the  Defendants  must  have  paid  the  costs  of  the  first  trial,  the  Court  was 
not  disposed  to  disturb  the  veidict :  on  the  second  point,  as  there  had  been  a  misdirection, 
there  might  have  been  a  new  trial ;  but,  on  the  whole,  the  Court  gave  the  Plaintiff  his 
election  whether  he  would  reduce  his  verdict  by  id,  per  yard  on  4,000  yards,  and  have 
the  rule  discharged  without  costs,  or  submit  to  the  rule  being  made  absolute,  for  a  new 
trial  without  costs. 

SemihUr-QitA,  the  Common  Law  Practice  Act,  incorporating  two  Imperial  Statutes  on 
the  subject  of  amendments,  is  of  the  same  effect  as  those  two  Statutes  passed  separately, 
and  that  here,  therefore,  as  in  England,  the  Court  has  not  the  power  to  review  the 
decision  of  a  Judge  at  NiH*priue  refusing  an  application  to  amend;  but  the  proper 
course  for  the  party  aggrieved  by  the  reftuMd  is  to  apply  to  the  Court,  not  to  review  the 
decision  of  the  Judge  at  Nisi  prius,  but  to  allow  an  amendment  and  direct  a  new  trial, 
if  substantial  justice  requires  such  a  course. 
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original  and  substitatedi  for  the  use  of  the  maclmies.    Verdict         1862. 
for  Plaintiff. 

Enle  nisi  by  the  Defendants  for  new  trial,  on  the  following 
grounds : — 1.  Misdirection.  "  That  the  id.  per  cubic  yard 
^  was  not  to  be  deducted  from  the  quantity  of  stone  broken 
"  before  the  2nd  agreement."  2.  Refusal  of  leave  *^  to  amend 
^  3rd  plea  by  limiting  the  same  to  the  frames  of  the  machines." 
3.  Verdict  against  evidence,  in  so  far  as  the  jury  '^  found  that 
''  6,000  yards  sworn  by  the  Plaintiff's  witnesses  not  to  have 
^<  been  spread  was  spread"  4.  Damages  excessive,  as  the  jury 
*^  allowed  2cL  per  yard  in  respect  of  the  quantity  broken  before 
''  the  2nd  agreement  and  also  allowed  for  the  6,000  yards 
"  proved  not  to  have  been  spread." 

Dawson  and  Higinbotham,  against  the  rula  —  On  the 
point  as  to  amendment,  they  cited  Holden  v.  Ballant^ne  (^), 
St  Loshie  v.  Cfreene  (r),  Brennan  v.  Howard  (s),  Lucas  v. 
Tarleton  (t\  Common  Law  Practice  Act,  sec.  162,  and  Wilkin 
V.  Reed  (y), 

Michie,  Wood,  and  Fellows^  in  reply,  dted  Ritchie  v.  Van 
Oelder  (w),  M^Dougall  v.  Patterson  (x),  WUkinsan  v.  Share- 
land  (y),  Morgan  v.  Pike  {z). 

The  case  of  Buckland  v.  Johnson  (a)  was  also  referred  to. 

The  fJEicts  and  arguments  sufficiently  appear  in  the  Judgment. 


Cur.  adv.  vult. 


(q)  29  L.  J.  (N.S.),  Q.  B.,  148.  («)  9  Exch.,  768. 

(r)  9  C.  B.  (N.S.),  376.  (a?)  11  C.  B.,  775. 

W  1  H.  &  N.,  138  (y)  11  Exch.,  33. 

(0  3  lb.,  116.  (z)  14  C.  B.,  473. 

(c)  15  C.  B.,  198.  (a)  16  O.  B.,  146. 


WnJiTATtffl. 
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1862.  Stawell^  C.  J.|  now  read  the  Judgment  of  the  Conity  as 

AppiiBtok      follows  :^ 

_  _         Rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirection, 

verdict  against  evidence,  and  excessive  damages. 

If ovember  21. 

By  an  agreement  of  the  24th  September  1860,  the  Plaintiff 
(who  was  patentee  of  a  machine  for  breaking  stones)  con- 
tracted to  supply,  on  certain  terms,  to  the  Defendants  (who 
were  railway  contractors)  machines  to  break  ballast  for  certain 
railway  works.  The  machines  were  to  be  kept  in  repair  at  the 
expense  of  the  Plaintiff,  and  returned  to  him  at  the  termination 
of  the  railway  contract,  the  Defendants  agreeing  to  pay  the 
Plaintiff  a  sum  of  £3,750,  being  the  sum  of  9d.  per  yard  upon 
100,000  cube  yards  of  stone,  and,  should  they  elect  to  break 
more,  6d.  for  every  cube  yard  after  the  first  100,000  yards. 
The  ballast  to  be  paid  for  from  time  to  time  in  fourteen  days 
after  it  should  have  been  spread  on  the  railway,  and  passed 
and  certified  by  the  engineers  or  persons  appointed  by  the 
Gk)vemment  to  inspect  and  measure  it ;  and  when  such  ballast 
should  have  been  spread  on  the  railway  without  the  inter- 
mixture of  any  other  ballast,  then  and  in  such  case  the 
quantity  should  be  ascertained  by  and  taken  according  to 
the  Qovemment  measure  thereof,  certified  as  aforesaid,  the 
Plaintiff  being  at  liberty  to  enter  upon  the  railway  for  the 
purpose  of  ascertaining  the  quantity  of  ballast  broken.  By 
a  memorandum  of  the  21st  January  1861,  in  consideration 
of  the  Defendants  undertaking  to  keep  and  deliver  up  the 
machines  in  a  proper  state  of  repair,  the  Plaintiff  further 
agreed  to  allow  the  Defendants  at  the  rate  of  id,  per  cube 
yard  out  of  the  so-called  "royalty**  upon  the  first  50,000 yards 
that  might  be  broken,  and  3d,  per  yard  out  of  the  royalty  for 
all  additional  stone — such  allowance  of  id,  and  3d.  off  the 
royalty  to  be  deducted  from  the  amoimt  payable  to  the 
Plaintiff  as  royalty  under  that  contract 

During  the  trial  the  Plaintiff  applied  for  leave  to  amend 
the  declaration,  so  as  to  include  a  claim  for  payment^  in 
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consequence  of  the  Defendants  having  used  other  machines         1862. 
than  the  Plaintiff's  ;  and  the  Defendants  also  sought  permis- 
sion to  amend  their  plea,  pleaded  by  way  of  equitable  defence, 
80  as  to  make  it  accord  with  the  evidence  given  of  the  contract 
mentioned  in  that  plea. 

Both  these  applications  were  opposed — the  first  on  the 
ground  that,  if  allowed,  the  amendment  would  take  the 
Defendants  by  surprise,  as  they  did  not,  nor  could  it  be  fairly 
presumed  that  they  did,  anlicipate  a  question  involving  the 
validity  of  the  patents  The  second,  because  no  application 
to  amend  was  made  when  the  Plaintiff  admitted  a  verbal 
contract  different  from  that  referred  to  in  the  plea,  nor  yet 
when  the  Defendants  gave  evidence  of  their  version  of  that 
contract  differing  from  both  the  Plaintiff's  and  the  plea ;  and 
also  because,  as  the  Defendants  had  opposed  the  Plaintiff's 
obtaining  leave  to  amend,  it  would  not  be  just  to  grant  the 
concession  they  sought  The  applications  were  at  first  post- 
poned, the  learned  Judge  expressing  his  readiness  to  allow 
both  if  the  Defendants  consented  to  withdraw  their  opposition 
to  the  Plaintiff's  application,  but  as  this  was  not  acceded  to, 
ultimately  neither  amendment  was  made. 

It  appeared  that  about  4,000  yards  of  stone  had  been 
broken  after  the  24th  September  1860,  and  before  the  2l8t 
January  1861.  There  was  evidence  that  upwards  of  145,000 
yards  were  broken  for  the  Defendants  by  means  of  the  Plain- 
tiff's machines ;  but  there  was  no  distinct  proof  that  6,000 
yards  of  the  metal  had  been  spread,  or  passed  and  certified  by 
any  duly  appointed  person,  and  some  evidence  was  adduced  to 
prove  that  it  had  not  been  spread,  although  there  was  no 
doubt  that  the  whole  of  the  metal  had  been  used  by  the 
Defendants,  and  that  they  had  received  payment  for  it  from 
the  Government,  with  whom  they  had  contracted.  Some 
ballasting  broken  by  the  Plaintiff's  machines  had  been  mixed 
by  the  Defendants  with  other  portions  of  the  metal  on  the 
railway  line. 
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In  Bending  the  case  to  the  jniy,  the  learned  Judge  told 
them  that^  in  his  opinion,  the  agreement  of  Jannaiy  1861, 
entitled  the  Plaintiff  to  maintain  his  claim  in  the  manner  set 
forth  in  the  particulars  of  demand,  and  to  reooYer  for  any 
stone  intermixed  by  the  Defendants  with  other  broken  stone^ 
though  not  spread. 

An  objection  as  to  the  construction  of  the  agreement,  which 
it  is  now  unneoessaiy  to  consider,  was  raised  by  the  Defendants, 
and  over-ruled ;  but  no  objection  was  expressly  made  at  the 
trial  to  the  Plaintiff's  recovering  the  full  amount  of  the  royalty 
for  the  stone  broken  between  the  first  and  second  agreements. 

The  jury  returned  a  verdict  for  the  Plaintiff;  and  found 
specially,  in  answer  to  a  question  from  the  learned  Judge^  that 
145,744  yards  of  metal  had  been  spread. 

The  direction  to  the  jury,  which  in  effect  warranted  them 
in  finding  for  the  full  amount  of  royalty  on  stone  broken  before 
the  second  agreement^  as  well  as  the  refusal  of  the  application 
for  leave  to  amend  the  equitable  plea,  formed  grounds  of 
misdirection,  as  alleged  by  the  Defendanta  Both  agreements, 
therefore,  the  first  as  well  as  the  second,  or  further  memo- 
randum, must  be  considered. 

By^the  first  agreemoit,  the  Plaiatiff  was  to  supply  and  keep 
in  repair  machines  to  be  worked  and  used  by  the  Defendants-^ 
evidently  an  inconvenient  arrangement ;  and  in  order  to  obviate 
it,  both  parties,  aware  that  the  machines  had  been  used,  and 
some  metal  broken,  entered  into  the  second  agreement  about 
four  months  after  the  first. 

Accordingly — ^the  first,  providing  for  the  payment  of  one 
entire  sum,  being  at  a  certain  rate  for  one  entire  quantity — 
the  Plainti£^  by  the  second,  in  consideration  of  the  Defendanta 
keeping  the  machines  in  repair,  allowed  a  deduction  from  the 
royalty  of  a  certain  sum  upon  the  first  50,000  yards  that 
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might  be  broken,  and  of  a  lesser  sum  upon  any  additional      ^  1862. 

quantity.     Had  it  stopped  there  the  agreement  would  have 

been    sufficiently  distinct,   but    further    words    are    added, 

providing  that  such  allowance  ^*  should  be  deducted  from 

**  the  amount  payable  to  the  Plaintiff  as  royalty  under  the 

'^  agreement  already  entered  into  (meaning  the  first)  and  it  is 

**  expressly  declared  that  except  as  regards  the  repairs  and 

**  the  deduction,  the  second  memorandum  should  not  alter 

<<  the  original  contract.'* 

We  think  that,  according  to  the  ordinary  meaning  of  the 
words  used  and  their  grammatical  construction,  the  parties  to 
these  two  agreements  intended  that  they  should  be  read 
together,  and  that  the  second  should  take  effect  as  if  entered 
into  at  the  date  of  the  first.  The  additional  words  used  in . 
the  second  seem  unnecessary,  if  the  deduction  sanctioned  by 
it  was  not  to  be  made  from  the  amount — ^that  is,  the  whole 
amount  payable  under  the  first  on  the  100,000  yards.  The 
'  contract  was  to  pay  a  certain  sum  for  a  certain  quantity  of 
metaL  It  seems  difficult  to  divide  that  sum  or  that  quantity. 
The  words  "  first  fifty  thousand,"  if  referred  to  the  first  50,000 
of  the  100,000  yards  previously  specified,  are  clear  and  intel- 
ligible, but  if  applied  to  the  first  50,000  broken  after  the  date 
of  the  second  agreement  express  in  a  somewhat  confused  way 
a  very  simple  arrangement.  The  omission  to  provide  expressly 
for  the  repairs  during  the  intermediate  time  may  or  may  not 
have  been  accidental  It  may  with  equal  probability  and  much 
more  consistency,  as  it  seems  to  us,  be  conjectured  that  it  was 
not  inadvertently  but  intentionally  omitted.  This  arrangement 
may  have  formed  one  of  the  considerations  for  the  agreement. 
It  may  have  been  that  the  amount  of  royalty  on  this  quantity 
had  actually  been  paid  before  the  second  agreement^  but  the 
payment  or  non-payment  of  this  sum  does  not  affect  the 
principle  upon  which  the  agreement  is  to  be  construed. 

We  think  that  the  intention  of  the  parties  deduced  from 
both  the  agreements  is  dear,  and  that  the  deduction  should 

VOIi.  I. — ^LAW.  z 
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lyg'^      commenoe   from   the    royalty  payable   on   the   fint   stone 
broken. 

As  r^gardfl  the  refusal  to  amend,  much  reliance  was  placed 
by  the  Defendants  on  the  words  of  the  act  in  force  here, 
**  and  all  such  amendments,"  ^,.  <<  shall  be  so  made,"  4c. 
Similar  words  are  contained  in  the  latest  statutes  of  the 
Imperial  Parliament  on  the  subject ;  and  assuming  the 
construction  most  favourable  for  the  Defendants,  namdy, 
that  the  local  enactment,  incorporating  into  one  the  two 
Imperial  statutes,  is  of  the  same  effect  as  those  statutes 
passed  separately,  we  think  that  the  cases  cited  during  the 
argument  determine  that  the  Court  has  not  the  power  to 
review  the  discretion  of  a  Judge  at  Nisi  Prius  refusing  an 
application  to  amend.  The  party  aggrieved  by  such  refusal 
should  apply  to  the  Court,  not  to  review  that  decision,  but  to 
allow  an  amendment^  and  direct  a  new  trial  if  substantial 
justice  requires  such  a  course.  The  present  rule  does  not  so 
put  the  case. 

Moreover,  we  are  disposed  to  think  that  no  ii^justice  has 
been  done  by  the  re&sal.  The  notes  of  the  evidence,  and  the 
report  of  what  took  place  at  the  trial,  lead  us  to  the  conclu> 
sion  that  if  the  juiy  had  been  asked  whether  the  parties 
entered  into  any  distinct  agreement  to  the  effect  stated  in  the 
equitable  plea;,  they  would  have  found  in  the  negative. 

We  are  therefore  relieved  from  the  necessity  of  considering 
how  &x  the  form  of  the  rule  and  the  absence  of  an  affidavit 
should  preclude  an  informal  but  meritorious  application  from 
being  granted. 

We  offer  no  opinion  upon  the  validity  of  the  jdea  itself  cr 
the  head  of  equity  under  which  the  defence  it  raises  could  be 
classed. 

The  next  objection — namely,  that  the  verdict  was  against 
evidence,  and  the  damages  excessive — the  Plaintiff  sought  to 
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meet  by  contending  that  the  question  of  the  metal  having  ^^^^ 
been  spread  was  not  raised ;  but  this  position  is  not,  in  our 
opinion,  tenable.  The  general  traverse  puts  the  spreading  as 
well  as  all  other  conditions  precedent  in  issue.  As  to  the 
evidence  in  support  of  the  afiSrmative  of  that  issue,  the  proof 
that  the  quantity  of  metal  had  been  formally  passed  and 
certified  appears  no  doubt  unsatis&ctoiy,  but  as  the  Judge 
is  not  dissatisfied  with  the  verdict,  as  there  is  no  dispute 
about  the  debt  being  due,  the  time  of  payment  alone  being  in 
question,  and  as  the  application  for  a  new  trial  on  this  ground 
could  be  granted  only  on  payment  of  costs,  and  the  Plaintiff 
must  ultimately  be  successful  in  part  at  least  on  the  second 
trial,  we  are  on  this  point  not  disposed  to  disturb  the  verdict 

Referring  to  the  first  objection,  the  result  will  be  that,  if 
the  Plaintiff  consents  to  reduce  the  damages  by  the  deduction 
(id.  per  yard)  from  the  royalty  on  the  quantity  of  stone 
broken  before  the  second  agreement,  the  rule  will  be  dis- 
charged, and  as  the  point  was  not  distinctly  taken  at  the  trial, 
without  costs  ;  otherwise  the  rule  will  be  absolute  for  a  new 
trial  on  the  first  ground  stated,  and,  according  to  the  almost 
invariable  practice,  without  costs. 

The  Plaintiff  to  have  one  week  to  make  his  election. 

MoLBSwoBTH,  J.,  did  not  concur  in  that  part  of  the  Judg- 
ment in  which  it  held  the  agreement  of  January  21st  1861  "  to 
^  be  retrospective  as  to  50,000  yards  that  might  be  broken,  so 
*  that  they  should  be  counted  from  the  beginning  of  the  entire 
•*  contract- 

Rule  accordingly. 
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1862. 


November  22. 


An  order  was 
made  that 
G.  one,  &c., 
ihonld  pay 
over  money  he 
withheld  from 
his  client. 
Afterwards, 
the  estate 
of  O.  was 
sequestrated 
mider  the  In- 
solvent Acts. 
After  the 
sequestration, 
anilemnwas 
obtuned  to 
attach  G.  for 
contempt,  by 
disobedience 
of  the  order 
to  pay.    The 
sequestration 
was  shewn  as 
cause,  against 
malriTig  abso- 
lute the  rule 
to  attach. 
The  Court 
intimated  an 
opinion,  that 
apronuse  to 
pay  made 
since  the 
insolvency, 
though  a  pro- 
mise on  which 
an  action 
might  well 
be  founded, 
was  no  suffi- 
cient support 
to  the  rule 
witi  to  attach, 
granted  before 
the  promise; 
and  the  rule 


Ih  bb  JOHN  GILLOW,  ohi,  &c. 

x\.N  order  was  made  at  the  end  of  ftie  year  1861,  that 
CHUow  should  pay  over  a  sum  of  money  which  he  withheld 
from  his  client,  Warry.  In  the  beginniiig  of  this  year  Gillow's 
estate  was  sequestrated  under  the  Insolvent  Acts.  Since  the 
sequestration,  and  apparently  in  ignorance  or  forgetfulness  of 
it)  an  order  nisi  was  obtained  on  behalf  of  Warry  to  attach 
Oillow  for  contempt  of  the  Courts  by  disobedience  of  its  order 
to  pay  the  money. 

Eigtnbotham  now  moved  absolute  the  order  nisi  to  attach. 

Billing  shewed  the  proceedings  in  insolvency  aa  fuU  and 
sufficient  cause  against  making  the  rule  absolute. 

Higinbotham  was  taken  by  surprise ;  but  being  instructed 
that  Cmiow  had  since  the  insolvency  promised  to  pay  the 
money — a  promise  on  which  an  action  might  well  be  founded 
— he  asked  leave  to  bring  that  fsM^t  before  the  Court  on 
affidavit. 

Thb  Coubt  was  at  first  willing  to  grant  delay  for  this 
purpose ;  but  at  last  intimated  an  opinion  that  such  a  promise 
would  not  be  sufficient  ground  for  making  absolute  a  rule  to 
attach  granted  before  the  promise ;  and  decided  that  the  mle 
be  discharged  without  costs,  but  without  prejudice  to  an 
application  to  re-open  the  rule,  at  the  applicant's  own  risk  as 
to  costs,  if  after  the  present  intimation  he  should  choose  to  do 
so,  on  the  grounds  of  a  promise  to  pay  since  the  sequestration. 


was  discharged,  without  costs. 
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TAYLOR  Appellant  v.  REGINA  Rbspokdbht.  ^^^ 

November  2A» 

./V.PPEAL,  in  the  form  of  a  special  case  firom  the  Cbnrt  of  S.  trespaased 
Petty  Sessions  »t  Stawea  ^.J-;^  ^ 

a  pastoral 

An  information  was  laid,  under  Section  123  of  The  Land  posseinonof 
Act  1862  (No.  145),  by  J.  F,  Naylar,  a  police  constable,  against  ^^^^^ 
Henry  Taylor ^  the  appeUant,  for  being  in  the  unauthorised  the  Crown, 
occupation  of  Crown  lands  at  Coonagolla  Creek.  ooMtabl^not 

authorized  hy 
__  „,,.,  ..  .,..  .        the  Gk>Temor 

The  appellant  had  without  authontj  entered  mto  possession  in  Comidl  in 

of  part  of  the  run  of  one  Stewart,  held  under  licence  from  the  J^*  beha^ 
*  *  laid  an  infbr- 

Crown.     The  appellant  objected  to  the  proceedings  before  the  mation  under 

justices,  on  the  grounds  that  the  effect  of  issuing  and  executing  ^^^  LanT'' 

the  usual  warrant  in  this  case  would  be  to  take  possession  on  Act,  (No.  146) 

behalf  of  the  licensee  of  the  Crown,  and  not  '<  on  behalf  of  f^^^wftd 

Her  Miyesty."     The  justices,  however,  being  satisfied  of  the  occupation. 

Xhe  niaffis* 
truth  of  the  complaint^  ordered  the  warrant  to  issue,  against  tratea  were 

which  Older  came  the  pieaentappeaL  '^^ 

of  the 

Dawsouy  for  the  Appellant  ^^  laaaed"* 

their  warrant; 
bnt  stated 

No  appearance  for  the  Respondent  a  case  for 

appeal: 

The  Coubt  sustained  the  objection  of  the  Appellant,  and  ^.i^^  ^]j^ 

held  the  decision  erroneous  :  and  also  expressed  an  opinion  that  ma^strates* 
,.-  I,      A  ,  1.11       decision  waa 

the  informant  under  the  Act  must  be  a  person  **  authorised  by  erroneous. 

the  Qovemor  in  Council  in  that  behalf'* ;  which  the  Appellant 

was  not 
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A  pound- 
keeper  is  not 
a  person  "  in 
thesernoe'* 
of  the 
Qovenunent 
within  the 
meaning  of 
the  exemption 
from  toll  in 
the  22nd  sec 
of  theBoad 
Act>  16  Vto^ 
No.  40;  and 
where  it  did 
not^peor 
that  it  was 
indispensably 
necessary 
that  he 
should  attend 
personally  at 
the  Treasury, 
in  Melhonme^ 
to  pay  in 
hisrecdpts: 

that  he  oonld 
not  be  deemed 
to  have  been 
« in  the 
employment 
aiMf  service 
of  the 
Government." 


ROBINSON  Appbluovt  v.  BONFIELD  Respond: 


xXPPEAL  in  the  form  of  a  spedal  caae  from  the  Court  of 
Petty  Sessions  at  Flemington. 

Ehmezer  Bc^fUldy  poundkeeper,  at  Eeilor,  came  into  Mel- 
bourne to  pay  his  official  receipts  into  the  Treasnij,  on  the 
9th  August  1862y  and  at  the  Flemington  toll-gate  claimed 
exemption  from  toll,  under  16  Ftc.,  No.  40,  sec.  22,  as  a 
Qoyemment  officer  then  on  Qovemment  duty.  George  Eobinstm^ 
keeper  of  the  toll-gate  (the  Appellant)  challenged  the  exemp- 
tion. Banfield  paid  under  protest,  and  summoned  EobtHsam 
before  the  Court  of  Petty  Sessioiis  at  Flemington.  The 
justices  gave  judgment  in  &yor  of  Bonfieldy  as  exempted. 
Against  this  dedsioin  Bobinson  appealed. 

Higinbotham  appeared  for  BohinBorif  the  toll-keeper. 

There  was  no  appearance  on  the  other  aide. 

Per  Cubiam. — A  poundkeeper  cannot  be  deemed  to  be  in 
the  service  of  Government  within  the  meaning  of  this  section. 
Even  if  he  was,  there  is  no  evidence  to  shew  that  his  peraonal 
attendance  at  the  Treasury  was  indispensably  necessary;  he 
was  not,  therefore,  on  the  occasion  in  question,  '*  in  the 
employment  and  service  of  Qovemment." 


Appeal  allowed  wUhowt  eoeU. 
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KIN  SING  V.  WON  PAW  Am  Others.  .^v-^ 

November  26. 

Special  Case  for  the  opinion  of  the  Supreme  Court,  The  power 

reserved  under  the  Gold  Fields  Act,  (No.  32),  sec  70,  by  the  ^^t'^  ^^^^ 

Judge  of  the  Court  of  Mines  at  Yackandandah.  Gold-fields 

Act,  (No.  32) 
to  the 

On  the  19th  April,  the  Plaintiff  before  the  Warden  clumed  to  Warden,  on 
-  .  the  complaint 

be  put  in  possession  of  an  undivided  one-and-twentieth  share  of  any  person 

in  a  daim  known  as  the  Forty-mile  Claim,  situate  at  Sandy  J^^^®  " 

Creek.     He  alleged  that  originally  he  was  possessed  of  the  entitled  to 

share  and  received  the  profits  accruing  to  such  share ;  but  that  ^  undWided 

the  Defendants  refused  any  longer  to  acknowledge  him  as  a  ^^®  therein^ 

partner  and  kept  him  out  of  possession  of  such  undivided  receive  and 

one-and-twentieth  share,  and  the  profits  thereof    The  Warden  ^^^^  ^^ 

decided  that  the  Plaintiff  was  entitled  to  be  put  in  possession  of  to  determine 

the  one-and-twentieth  share  wMch  he  claimed  in  such  claim,  pudntbl^a 

From  this  decision  there  was  no  appeal.    On  the  Hth  May  the  sammary  way, 

^^^  and  if  he 

Phuntiff  filed  a  plaint  in  the  Court  of  Mines  at  Yackandandah,  ehall  so 

praying  for  a  dissolution  of  the  partnership  and  for  an  account,  ^^^^  ^ 

alleging  that  the  Defendants  still  detained  from  him  the  profits  complainant 

accruing  to  the  said  share,  and  that  they  refused  to  acknow-  pogM^oQ^f 

ledge  him  as  a  partner.   The  Defendants  denied  the  partnership,  anysnch 

and  so  contested  the  relief  prayed.     The  Plaintiff  offered,  as  or  land, 

conclusive  evidence  of  the  partnership,  the  Warden's  decision.  ®^'*^^**^® 

The  Defendants,  contested  firstly,  the  jurisdiction  of  the  determine  in 

Warden  to  decide  the  question  of  partnership — conceding  to  ^  ^l^nershipT 

him  only  a  power  to  put  the  Plaintiff  in  possession  of  an  in  the  claim 
.^,,,         .  .,,..  V.11      exists;  and 

mterest  (sole  or  m  common  with  other  joint  owners)  m  land ;  on  his 

determining^ 
that  such 

partnemhip  does  exist,  to  put  the  complainant  in  poaseesiofn  of  his  undivided  partnership 

share  in  the  claim. 

Sach  a  detennination  hetween  parties  in  the  Warden's  Court,  if  not  appealed  firom, 
is  conclosive,  and  may  he  given  in  evidence,  as  binding,  in  a  salt  between  the  same 
parties  in  the  Court  of  Mines. 

A  mere  refusal  to  acknowledge  that  a  partnership  exists,  where  no  time  is  specified 
for  the  continuance  of  the  partniership,  does  not  necessarily  operate  as  a  dissolution. 
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1862.  and,  secondly,  the  equity  of  any  decision  either  by  the  Waideii 
or  the  Judge  of  any  Court  of  Mines,  which  should,  in  a  case 
which  at  the  utmost  was  but  a  case  of  partneiahip  at  will, 
have  the  effect  of  thrusting  one  partner  back  upon  the  other 
partners  after  the  partnership  had  been  determined  by  the 
choice  of  the  latter. 

The  Judge  of  the  Court  of  Mines  considered,  firstly,  that  If 
the  Plaintiff  had  alleged  and  proved  before  the  Warden,  which 
he  must  be  taken  to  have  done,  that  he  had  been  originally  a 
partner,  and  was  then  deprived  of  the  profits  of  the  partnership^ 
he  was  right  in  proceeding  under  the  77th  section  of  The 
Qold-fields  Act,  to  be  put  in  possession  of  that  of  which  he 
had  been  ousted — ^viz.,  an  undivided  one-and-twentieth  share ; 
and  that  this  was  not  in  any  way  forcing  a  stranger  on  perBons 
unwilling  to  receive  him  as  a  partner,  but  simply  putting  the 
Plaintiff  in  possession  of  what  he  had  been  wrongfafly 
deprived  of;  secondly,  that  as  the  Warden's  decision  was 
not  appealed  from,  the  right  of  the  Plaintiff  to  be  considered 
a  partner  was  finally  settled;  but  the  difficulty  being  of 
frequent  occurrence,  he  reserved  for  the  opinion  of  the 
Supreme  Court  the  following  questions : — 

^<1.  Whether  a  suitor  who  allies  that  he  has  originally 
^  been  a  partner  and  is  entitled  to  an  undivided  share  in  any 
<<  claim  from  which  he  is  kept  out  of  possession — and  where 
"  the  Defendant  denies  the  partnership  to  have  existed  and 
"  refuses  to  acknowledge  the  Plaintiff  as  a  partner— can  daim 
''  to  be  put  in  possession  of  such  undivided  share  under  the 
^  77th  section  line  15  of  the  Gold-fields  Act  or  whether  he 
«  should  commence  an  original  suit  in  the  Court  of  Mines  f 

^  3.  The  Warden  having  heard  such  complaint  and  having 
*^  decided  that  the  Plaintiff  was  entitled  to  be  put  in  possession 
*'  of  such  undivided  share  and  such  decision  not  having  been 
''  appealed  against  whether  the  fact  of  being  so  entitled  is 
«  conclusive  as  to  a  partnership  existing  Y 
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**  3.  Whether  sapposmg  a  partnership  to  have  origiiULlly  ^  1862. 
^existed  the  circumstance  of  the  Defendants  refdsing  to 
<<  acknowledge  the  Plaintiff  as  a  partner  (no  time  being 
^  specified  for  the  continuance  of  such  partnership)  did  not 
*^  operate  as  a  dissolution  and  if  so  whether  the  Fbuntiff 
<<  should  not  have  sued  in  the  Court  of  Mines  for  an  account  f ' 

LaweSf  for  the  Defendants. 

Wood,  for  the  Complainant. 

Stawzll^  C.  J. — ^The  question  turns,  to  a  great  extent,  on 
the  proper  construction  of  the  77th  section  of  the  Qold-fields 
Act  The  expression  **  undiyided  share  "  in  a  claim,  used  in  that 
section,  may  not  be  the  most  technical,  and  may  have  been  too 
readily  adopted  by  the  Legislature,  but  it  is  in  common  use 
and  fully  understood.  The  Defendants  in  this  plaint  urge  that 
it  means  merely  a  right  for  one  with  others  to  mine.  That  is 
not  the  meaning  ordinarily  received ;  but  a  right,  with  others 
— ^in  this  case  with  nineteen  others — ^to  the  claim  itself  and 
to  extract  the  gold,  and  slu&re  the  proceeds  with  those  other 
nineteen  as  partners.  It  is  often  absolutely  necessary  that  the 
claim  should  be  worked  by  all  as  partners ;  and  if  it  were  not 
so  worked  by  the  whole,  it  could  not  be  worked  at  alL  An 
undiyided  share  in  a  claim,  therefore,  must  mean  a  share  with 
others  to  work  the  claim  with  them  for  the  common  purpose 
of  dividing  the  proceeds  as  partners.  This  dause,  then,  which 
enables  the  Warden  to  determine  if  the  complainant  is  entitled 
to  an  '*  undivided  share,"  enables  him  to  determine  in  effect  I 

whether  a  partnership  existed.    In  the  present  case  the  Warden  i 

decided  that  the  Plaintiff  was  a  partner  with  the  Defendants, 

and  had  a  right  to  share  in  the  proceeds ;  and  the  Defendants  | 

submitted  to  that  decision. 

Li  reference  to  the  questions  asked,  we  are  of  opinion  that  jlM 

the  Legislature  intended  by  the  77th  section  to  empower  a 
Warden  to  hear  and  determine  a  complaint  by  a  partner 
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Knr  Sisa 

V. 

Wok  Paw. 


claiTning  an  undiTided  sluure  in  a  claim,  and  to  put  him  in 
possession  thereof,  under  the  Giicumstances  referred  to  in  the 
first  question.  As  to  the  second  question,  we  think  that  the 
Warden's  Court  was  one  of  competent  jurisdiction  to  decide 
the  question  of  partnership  as  then  before  him,  and  that  his 
decision  was  conclusive  at  that  time.  As  to  the  third  question, 
we  are  of  opinion  that  the  mere  circumstance  of  the  Defend- 
ants' refusing  to  acknowledge  the  Plaintiff  as  their  partner  (no 
time  being  specified  for  the  continuance  of  the  partnership) 
did  not  necessarily  operate  as  a  dissolution. 


We  think  that  the  opinion  of  the  Judge  of  the  Court  of  Mmes 
was  substantially  correct ;  that  the  Plaintiff  was  right ;  and  that 
the  Defendants  should  pay  the  costs  of  this  special  case  (d). 

(I)  As  to  costs,  vide  Jenkinaon  «.  Cfummkiff,  infra. 


Ifovemher  22. 
2)ecember  9. 


KELYILLE  Appellant  v.  HIGGINS  Bsspohdrht. 

V^ASE  for  the  opinion  of  the  Supreme  Court,  stated  under 
the  Act  No.  159,  by  the  police  magistrate  sitting  in  petty 


sessions  in  the  Melbourne  District  Court 

The  material  &cts  were  as  follows : — ^The  Judge  of  the 
Court  of  Mines  at  Ballarat  had,  on  the  petition  of  a  judgment 


A  person  who 
has  applied  in 
writing  for 
ind  18  the 
holder  of 
shares  in  a 
TniTiing  com- 
pany, may  he 
deemed  "  a 
shareholder 
of  the  shares 

snhscrihed  for/'  within  the  meaning  of  the  Act  18  Vic.  No.  42,  sec.  14^  although  he  have 
not  Buhscrihed  the  instrmnent  of  association  of  the  company. 

Where  an  order  has  been  made,  nnder  the  Act  18  Vie.  No.  42,  sec.  14,  to  wind  np  a 
mining  company,  and  the  person  appointed  to  wind  up  the  company  sues  the  sharehoLden 
smnmarily  before  magistrates  for  calls : 

Seld,  by  the  Court  (Moleswarth,  J.,  dissenting),  that  he  is  suing  for  that  which  u 
sahstantially  the  same  thing,  that  might  have  been  recovered  in  the  same  summary 
mode  by  the  manager  of  the  company  daring  its  existence,  and  therefore  the  period  cif 
limitation  (six  months)  which  began  against  the  manager  rons  on  against  the  person 
appointed  to  wind  np,  and  the  latter  can  no  longer  sne  after  the  former  would  be  bwrrod. 
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ereditor  against  the  Lerdeideig  Mming  Company,  under  the         1862. 

18  Vie.,  No.  42,  sec.  14,  made  an  oider,  dated  4th  Apiil  1862, 

appointing  the  complainant  Melville  to  wind  up  the  company 

in  the  manner  prescribed  by  that  Act     Melville  smnmoned 

Higgins  in  the  District  Court  at  Melbourne,  by  summons  dated 

the  4th  August  1862,  to  pay  moneys  thus  described  in  the 

particulars  of  demand  :  ''  To  amount  of  three  calls  at  105. 

"  each  due  by  Defendant  as  a  shareholder  in  the  Lerderderg 

"  Mining  Company  for  170  shares,  which  said  calls  were 

*^  respectively  duly  made,  and  were  payable  respectively  on  the 

""  27th  day  of  April  1861,  24th  day  of  November  1861,  and 

"  the  19th  day  of  November  1861,  and  amounting  in  the 

^<  whole  to  £255.     To  amount  of  170  shares  of  the  Defendant, 

''  being  a  shareholder  in  the  Lerderderg  Mining  Company, 

''  subscribed  for  by  him,  but  not  paid  up,  and  leaving  a 

"  balance  of  £255  due  upon  the  said  shares,  the  said  Company 

"  having  been  ordered  to  be  wound  up,  in  pursuance  of  the 

<'  14th  section  of  the  18th  Fic,  No.  42,  by  a  decree  of  the 

"  Court  of  Mines  at  Ballarat" 

At  the  hearing  on  the  13th  August  1862,  the  following 
facts  were  proved : — ^That  Higgins  the  Defendant  applied  for 
200  shares  in  the  company,  by  a  printed  form,  dated  18th  May 
1859,  attached  to  a  prospectus  of  the  company,  in  which  his 
own  name  appeared  as  one  of  the  provisional  committee ;  that 
on  the  3rd  August  he  was  present  as  one  of  the  provisional 
committee  who  allotted  the  shares,  and  took  part  in  the  allot- 
ment to  himself  of  170  shares  ;  that  the  company  was  formed 
under  the  Act  18  Vic,  No.  42,  and  registered  on  the  3rd  May 
1860 ;  that  Higgins* a  name  appeared  in  the  list  of  shareholders 
kept  under  the  Act  (and  to  which  he  had  access)  as  a  share- 
holder of  170  shares ;  that  he  took  part  in  the  proceedings  of 
the  company,  attended  meetings  at  which  calls  were  made— 
once  signing  the  minutes  as  chairman — and  paid  the  first  seven 
calls ;  that  his  name  did  not  appear  in  the  transfer  list,  and 
he  remained  a  shareholder  till  the  date  of  the  above-mentioned 
order  of  the  Judge  of  the  Court  of  Mines  for  winding-up 
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the  oompaiiy ;  also  that  the  calls  mentioned  in  the  paitieolan 
of  demand  were  duly  made  ;  that  Biggins  never  signed  nor 
ezecated  the  instmment  of  association  ;  and  that  the  pro- 
ceedings under  the  14th  section  of  the  Act  18  Ftc.,  No.  43, 
had  been  duly  taken. 


It  was  objected  for  ffiggins : — ^Firstly.  That  tlie  limitation  of 
six  months  mentioned  in  the  llth  section  of  the  11  &  12  Vic^ 
Cap.  zliiL  {JtrMa  Act)  applied,  and  that  Mehnlle  conld  not 
recover  smnmarily  before  the  justices  of  the  peace,  as  the 
complaint  upon  which  the  summons  was  founded  was  not 
made  within  six  calendar  months  from  the  time  when  the 
matter  of  the  said  complaint  arose — ^that  is  to  say,  within  six 
months  from  the  time  when  the  calls  upon  the  shares  became 
due  and  payable.  Secondly.  That  Higgins  was  not  a  share- 
holder within  the  meaning  of  the  Act,  inasmuch  as  he  never 
signed  or  subscribed  any  instrument  of  association  as  required 
by  the  Act,  and  as  set  forth  in  the  summons. 

The  magistrates  adjudged  that  Melville  be  non-suited,  on 
the  ground  of  each  of  the  said  objections. 

Melville  now  appealed. 

Mackayy  for  the  Appellant. 

FeUawBf  for  the  Respondent. 

Cur,  adv.  vulL 


Deeemher9.  MoLESWOBTH,  J. — The  Plaintiff  in  this  case  was  liquidator 
of  a  mining  company  formed  under  the  18  Vic,  No.  42, 
sec.  14,  and  the  Defendant  was  a  shareholder  in  the  com- 
pany. The  case  was  brought  before  the  police  magistrate  in 
Melbourne,  who  decided  against  the  Plaintiff  on  two  grounds : 
that  the  Defendant  was  not  liable  as  a  subscriber ;  and  that^ 
assuming  him  liable  as  a  subscriber,  the  summary  remedy 
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against  him  before  the  police  magistrate  Tvas  gone,  because  the      *  1862. 
period  of  limitation  of  six  months  prescribed  by  Jervi^a  Act> 
11  <fe  12  Ftc,  Cap.  xliii,  sec.  11,  had  elapsed.    The  magistrate 
held  both  objections  to  be  valid. 

The  Court  unanimously  dissents  from  the  police  magistrate 
on  the  first  point  holding  that  the  word  "  subscribers  "  means 
"  shareholders,"  and  that  it  is  not  necessaiy  that  shareholders 
should  be  subscribers  to  make  them  responsible  under  the  Act. 

As  to  the  second  point,  I  differ  from  both  the  magistrate  and 
my  brethren.    The  question  is  whether,  the  six  months  having 
elapsed  from  the  calls  made  and  the  notice  served,  the  liquidator 
cannot  proceed  ?  Mining  partnerships  under  the  Act  differ  from 
other  partnerships,  in  having  the  liabilities  of  the  shareholders 
restricted,  and  in  having  the  means  of  enforcing  them  defined 
by  the  Act.     During  the  continuance  of  the  company,  the  only 
mode  of  enforcing  liabilities  is  by  enforcing  caDs.    The  manager 
has  the  power  to  do  this  during  the  continuance  of  the  com- 
pany.    But  after  that  section  14  provides  remedies.     Calls 
need  not  necessarily  be  for  payment  of  existing  liabilities ;  but 
ought  generally  to  be  prospective,  and  of  course  may  be  made 
without  reference  to  existing  liabilities.     On  the  other  hand, 
the  liabilities  may  be  large,  and  no  calls  may  have  been  made ; 
so  that  the  liquidator  who  has  only  to  meet  the  liabilities  of 
the  company  has  something  to  enforce  quite  different,  and  I 
would  say  independent  of  what  the  manager  has  to  enforce  in 
reference  to  calls.     That  which  the  liquidator  has,  is  a  right 
simply  to  enforce  payment  of  liabilities,  to  the  amount  of  any 
shares  subscribed  for,  but  not  paid  up,  without  reference  to 
such  amount  having  been  or  not  having  been  called  during  the 
continuance  of  the  company.     The  14th  section  says  that  the 
Judge  making  the  order  of  liquidation  may  order  and  direct 
**  That  the  whole  of  the  tools  implements  goods  chattels  rights 
«  claims  privileges  or  any  or  all  other  property  belonging  to  the 
*'  said  company  shall  be  sold  and  disposed  of  and  equitably 
«  divided  amongrt  the  creditors."    As  to  the  word  *<  daims" 
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1862.  •  here,  it  does  not,  I  think,  relate  to  daims  of  the  company  as 
against  shareholdeis  for  callsi  but  to  claims  by  the  company  as 
against  persons  outside  the  company,  or  against  shareholders  not 
in  their  characters  as  such ;  liabilities  inter  ae  being  left  to  Uie 
latter  words  of  the  section.  Those  words  ore,  ''  and  the  rights 
*^  privileges  and  interest  of  such  company  shall  thenceforth 
<<  cease  and  be  vested  in  the  creditor  or  other  person  appointed" 
as  liquidator,  with  a  farther  provision,  finally,  that  '*  it  shall 
'^  be  lawful  for  the  said  creditor  or  other  person  to  sue  any 
"  person  being  at  the  date  of  such  order  a  shareholder  in  snch 
^  company  for  the  amount  of  any  shares  of  such  sharehoIdCT 
**  subscribed  for  but  not  paid  up."  This  does  not  authorize 
the  liquidator  to  sue  for  calls,  or  to  sue  for  the  capital  not 
paid  up  in  the  character  of  calls.  What  is  given  to  the 
liquidator  is  the  unpaid  capital,  and  the  right  of  action  given 
is  a  right  to  sue  for  that,  whether  it  has  been  called  or  not^ 
the  manner  of  suing  being  directed  by  reference  to  sections  9 
and  10.  In  this  instance,  the  "  calls  "  equalled  the  "nnpsid 
capital "  of  the  Act  If  the  calls  were  half  the  unpaid  capital, 
should  we  hold  the  liquidator  barred  by  the  Statutory  limit- 
ation as  to  the  first  half,  and  not  barred  as  to  the  second  ? 
Indeed,  to  maintain  the  argument  that  the  liquidator  here  was 
barred,  one  must  maintain,  not  merely  that  the  liquidator  is 
entitled  to  the  calls,  but  that  his  right  to  the  unpaid  capital 
is  merged  in  that  to  the  calls.  The  liquidator  represents,  not 
the  shareholders  or  any  body  of  them  who  may  be  creditors  of 
the  others,  but  the  creditors  of  the  company  in  general  The 
language  and  policy  of  the  Act  point  out  that  he  takes  the 
unpaid  capital  for  the  purpose  of  satisfying  the  unsatisfied 
liabilities,  and  not  that  he  is  empowered  to  enforce  payment  of 
caUs  as  between  the  shareholders  themselves ;  and  it  would  be^ 
I  think,  very  mischievous  to  force  upon  him  substitutionally  a 
duty  to  enforce  calls,  perhaps  irregularly  made  by  another,  he 
having  little  means  to  ascertain  or  prove  their  regularity. 

Before,  however,  deciding  in  favor  of  the  Plaintiff,  I  should 
discuss  another  question — ^namely,  whether  the  liquidator  was 
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under  the  necessity  of  making  a  demand  for  the  unpaid  capital,       ^^  1862^ 

as  the  manager  must  for  calls  before  suing  imder  section  9  f 

— and  I  should  have  to  determine  whether,  under  the  language 

of  the  case,  it  should  be  intended  that  such  a  demand  had 

been  made.     But  as  the  majority  of  the  Court  dissent  from  mj 

▼iew  on  the  preceding  points,  I.  forbear  to  express  an  opinion 

on  these  points. 

Stawbll,  C.  J.,  delivered  the  Judgment  of  the  Court)  as 
follows : — 

Two  objections  by  way  of  non-suit  were  made  in  this 
case  :  one  that  the  Act  (18  Ftc,  No.  42)  enabled  the 
Appellant  (the  Plaintiff  below)  to  sue  only  for  amounts 
"  subscribed  for,  but  not  paid  up,"  and  that  there  was  no  proof 
the  Respondent  (the  Defendant  below)  had  subscribed  the 
instrument  of  association  ;  and  the  other  that  the  period 
limited  for  recovering  by  summaiy  proceedings  had  elapsed 
before  the  plaint  was  filed. 

We  have  abeady,  in  the  course  of  the  argument  on  the  case, 
expressed  our  opinion  that  any  person  who  has  applied  in 
writing  for  and  is  the  holder  of  shares  may  be  deemed  a 
**  shareholder  of  the  shares  subscribed  for  "  within  the  meaning 
of  the  Act  in  question.  The  Respondent  signed  his  name  to 
an  application  in  writing  for  shares,  and  is  now  the  holder  of 
them ;  and,  even  if  the  words  '^  subscribed  for "  are  to  be 
rigidly  construed,  he  has  ''  written  under  "  an  application  for 
the  shares  he  now  holds.     The  first  objection  is  not,  therefore, 

.  The  second  objection  depends  upon  whether  the  amount 
now  sued  for  is  substantially  the  same  sum  for  which  the 
manager  of  the  company  might  have  instituted  sunmiary  pro- 
oeeding?.  He  might,  there  can  be  no  doubt,  have  summarily 
sued  for  calls,  and  the  amount  now  in  dispute  consists  wholly 
of  calls  due,  and  not  paid.    But  it  is  alleged  by  the  Appellant 
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1862.  that  he  does  not  sue  for  them  as  calls,  and  that  he  derives  hk 
title,  not  through)  but  independently  o^  the  manager.  The 
Appellant^  in  our  opinion,  possesses  the  powers  the  manager  did 
and  others  in  addition.  The  object  of  appointing  him  was  that 
he  should  wind-up  the  company.  To  enable  him  to  accomplish 
that  object  effectually,  the  Act  transfers  to  him  all  the  rights,  &a, 
of  the  company,  and  gives  him  additional  facilities,  by  enabling 
him  to  sue  before  a  justice  of  the  peace  for  any  amount  of 
shares  not  paid  up,  whether  called  or  not,  in  the  same  waj  as 
the  manager  coidd  have  sued  for  calls  only.  The  calls  in  this 
case  had  been  made ;  the  matter  of  complaint  had  arisen,  and 
the  time  thereupon  had  begun  to  run  against  the  manager 
before  the  Appellant  was  appointed.  That  time  which  has 
b^gun  to  run  as  regards  £255  due  as  calls  cannot,  in  our 
opinion,  be  held  not  to  have  run  as  r^ards  the  same  £265 
solely  because  it  is  sued  for  as  unpaid  capital  The  mere  form 
in  which  the  amount  sued  for  is  stated  in  the  particulars  of 
demand  cannot  alter  the  substantial  nature  of  the  debt  If  the 
manager  might  have  sued,  and  the  time  had  b^un,  the  fnct 
of  additional  powers  having  been  conferred  on  the  Appellant 
does  not  stop  that  time  from  continuing  to  run.  It  appears 
to  us  erroneous  to  say  that  the  Appellant  does  not  derive  title 
through  the  manager.  He  sues  for  the  same  sum  and  no  other 
for  which  the  manager  might  have  sued,  but  he  sues  for  it  in 
a  different  way.  The  act  is  in  effect  a  statuteable  assignment 
of  the  debts  due  to  the  manager,  with  increased  &cilitie8  for 
recovering  them.  We  think  that  the  second  objection  is  £atal 
to  the  Appellants  suit 

We  dismiss  the  appeal,  but  without  costs. 

Appeal  ditmisaed  unikout  costs. 
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REGINA  V.  FREDERICK  STEWART.  J!^ 


Q 


November  27. 

XJESTION  of  Law  reserved  by  the  Cliief  Justice,  on  the  A  prisoner 

trial  of  the  prisoner  for  embezzlement,  as  clerk  of  Depraves  ^  Co.  hh^d^'^a 

Melbonme 

The  case  was  stated  by  his  Honor,  as  follows :  "  Degravea  ^  Co,  as  their 

carried  on  business  at  Melbourne,  as  millers  and  flour  merchants,  storeman  and 
-      .  *         1^         «      „  ■-%  .  .  *      .     traveller  at  a 

naming  a  branch  at  Sandhurst     Prisoner,  previous  to  April  branch,  and 

last,  had  been  employed  by  them  as  storeman  and  traveller.  ^I'^^gp 

In  that  month  a  Mr.  Wtlliam  Webb  was  appointed  agent  and  the  terms  of 

sole  manager  of  the  branch  at  Sandhurst,  the  prisoner  being  Afterwi^ 

still  continued  in  his  previous  employment.     After  Webb's  the  firm 

_  -  appointed,  at 

appomtment  he  had  been  in  the  habit  of  employing  the  the  branch, 

prisoner  to  collect  the  accounts  due  to  the  Sandhurst  branch,  "I  "^"^  *^^ 
*^^  ^  '   sole  manag^r, 

giving  in  each  instance  the  account  of  the  particular  debtor,  who  alone  had 

made  out  by  liim  {Webb)   in  the  usual  fonn.      Prisoner  J^ w)Uect 

collected  these  accounts,  writing  a  receipt  at  the  foot  of  each  moneys  of 
_       _  ,  the  firm, 

for  the  sum  received,  leaving  the  receipted  account  with  the  Under  the 

customer,  and  paying  every  evening  to  Webb  the  amounts  ™n*ge™ent 
he  (prisoner)  had  collected  during  the  day.     With  the  excep-  a  new  practice 
tion  of  this  practice,  there  was  no  evidence  that  prisoner  had  ^i^hthe"^ 

authority  to  collect  or  receive  moneys  for  the  firm,  or  that  prisoner  was 

employed 
previous    to   Webb's  appointment,    he  had    ever  done   so.  to  collect 

WebL  who  was  called   as  a   witness,   stated  he  was  the  ^^^^P'  *°d 
'  '  he  misappro- 

proper  person  in  Sandhurst  to  give  receipts.      Webb  gave  priated 

priusoner  two  accounts  due  by  the  firm's  customers,  made  out  ^u^tedT 

as  usual,  and  directed  him  to  coUect  them.     Prisoner  received  After  convic- 
<■  .  1  A      1       •        At-         tion,  on  the 

these  sums,  signed  receipts  on  the  accounts,  leaving  them  question  of 

law  reserved 
by  the  Judge : 

ffeld,  that  the  prisoner,  having  submitted  to  the  practice^  conld  not  be  allowed  to 
gainsay  it,  and  contend  that  he  did  not  receive  the  moneys  by  virtue  of  his  employment 
as  clerk  or  servant ;  and  that,  so  far,  the  conviction  was  right.  Bat,  as  there  was  no 
evidence  of  the  agent's  authority  to  change  the  employment  of  the  prisoner,  and  as  the 
Court  had  considerable  doubt,  if  the  jury  should  not  have  been  asked  fbr  a  specific 
finding  on  that  point,  and  thought  the  prisoner  should  have  the  benefit  of  that  doubt, 
a  new  trial  was  directed. 

VOL.  I. LAW.  A   A 
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'^  is  requested  as  to  whether  the  prisoner  is  liable  to  punish- 
«  ment  under  the  73rd  section  of  the  above-named  Act. 

«  Dated  this  15th  Day  of  November,  a.d.  1862. 

<'  Edwabd  Etbe  Williams.'* 
Dunne,  for  the  Crown. 

Michie,  for  the  prisoner. 

StawelLi  C.  J. — We  are  of  opinion  that  finding  the 
prisoner  guilty  of  a  *'  fraudulent  preference  *'  was  equivalent  to 
a  verdict  of  "  Not  Guilty."  There  is  no  such  expression  as 
'<  fraudulent  preference "  in  the  Act  We  can  only  presume 
that  the  case  means  an  alienation  within  the  8th  clause  of  the 
Act,  and  "  having  the  effect  of  preferring  any  then  eyi«t.ing 
creditor  to  another."  Such  preferences  are  not  declared  to  be 
fraudulent  preferences,  though  made  ''  absolutely  void."  The 
alienation  and  intention  which  the  section  73  makes  crizninal 
is  an  alienation  of  property  with  intent  to  defraud  the  whole 
body  of  his  creditors ;  whereby  the  insolvent  takes  from  the 
creditors  generally  any  part  of  that  property  which  is  theurs, 
and  whereby,  in  &ct,  he  is  guUty  of  stealing  of  an  aggravated 
kind.  The  act  here  found  by  the  jury  does  not  fall  within  the 
terms  of  any  criminal  offence  described  by  the  Insolvent  Act 

MoLESWOBTH,  J. — I  may  observe  that  there  are  other 
provisions  in  the  Act  for  the  punishment  of  alienations  in 
preference  of  one  creditor  over  another. 

Williams,  J.— A  verdict  of  «  Not  Guilty  "  will  be  entered, 
the  recognizances  vacated,  and  the  prisoner  discharged. 

Judgment  for  the  Prisoner, 
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REGINA  V.  SOLOMON  NATHAN  ahd  J[^ 

JOHN  NATHAN.  November  Hi. 

December  2. 

V^UESTION  reserved  by  Mr.  Justice  Chapman^  on  the  trial  A^.and  j:jv. 
of  the  Defendants  for  conspiracy.  ^hirtfoTr^ 

conspiracy  to 
procure  a  fialBe  affidavit  of  debt.  In  proof  of  the  Bignatnre  of  the  prisoner  8,  N".  to  the 
affidavit,  witnessee  were  examined  on  a  oompariBon  of  handwriting.  D.,  a  constable, 
produced  a  writing  which  he  had  seen  8,  N.  sign,  and,  on  comparison,  deemed  the  signa- 
tures to  be  by  the  same  person.  C,  a  solicitor,  looked  at  an  order  to  pay  money  brought 
to  him  by  the  prisoner  J,  i^.,  and  purporting  to  be  signed  by  the  prisoner  8.  If,,  on 
which  order  C.  had  acted,  and  paid  the  money ;  and  he  also  looked  at  the  instructions 
to  prepare  the  affidavit  of  debt,  which  were  signed  by  8.  2f.  On  comparison  of  the 
signature  to  the  affidavit  with  either  of  these,  he  deemed  the  signature  to  the  affidavit 
to  be  by  the  same  person.  The  document  referred  to  by  jD.,  and  the  affidavit,  both  went 
to  the  jury.  Counsel  for  the  prisoners  cross-examined  2).  and  C,  on  their  evidence  as 
to  the  signature  of  the  affidavit  by  8.  N.,  and  argued  that  their  evidence  would  not  have 
been  admissible  before  the  Evidence  Act,  and  was,  therefore,  not  now  admissible  under 
that  act  for  comparison  of  writings.    On  questions  of  law  reserved, 

Seld,  by  the  whole  Court,  that  the  affidavit  was  a  document  in  dispute,  under  the 
Evidence  Act,  section  18 ;  that  the  evidence  of  D.  and  C.  was  admissible  for  comparison 
of  handwriting ;  and  that  the  sending  to  the  jury  of  the  document  produced  by  JD., 
though  irregular,  was  no  ground  for  a  new  trial  on  questions  of  law  thus  reserved. 

The  affidavit  was  held  a  document  in  dispute,  by  StaweU,  C.  J.,  and  WiUiams,  J,,  on 
tl^  ground  simply,  that  counsel  for  the  prisoners  cross-examined  on  it.  It  was  so  held, 
by  Moletworth,  J.,  not  on  that  ground  done,  but  because,  also,  the  point  had  not  been 
thus  argued  at  the  trial,  he  being  not  prepared  to  say  that  mere  cross-examination  on 
it  would  be  sufficient  to  make  it  "  in  dUspute." 


An  application  for  a  new  trial,  after  conviction  on  an  information  for  conspiracy,  was 
supported  on  one  of  its  grounds,  by  affidavits  that  a  juror  had  said,  beibre  the  trial,  that  the 
two  Defendants  were  "  the  two  greatest  rascals  in  Melbourne;"  and  that  another  juror 
had  used  nearly  similar  expressions  of  both  the  Defendants,  or  one  of  them,  on  account 
of  their,  or  his,  connection  with  electoral  personations  at  a  ParHamentary  election.  The 
Court  held  that  a  much  stronger  case  was  required,  and  refused  the  rule  on  this  ground. 


Where,  after  conviction  and  sentence  on  an  information  for  conspiracy,  questions  of 
law  were  reserved,  and  the  Defiendants  were  let  out  on  bail,  but  on  the  argument  of  the 
quesfaons  reserved,  judgment  was  given  for  the  Crown;  and  where  immediately  afterwards 
a  rule  nin  was  obtained  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence,  and  an  application  was  made  that  the  Defendants  should  g^o  again  on  bail ; 
the  Court  did  not  feel  at  liberty  to  grant  bul. 


The  Court  has  uniformly  adhered  to  the  principle  that  the  Crown  can  receive  no 
"  assistance  "  in  prosecutions,  and  of  insisting  that  each  prosecution  should  be  regarded 
as  either  entirely  a  public  or  entirely  a  private  proceeding.  But  if  the  Attorney -Qeneral 
sign  an  information,  and  deem  it  his  duty  to  go  no  farther,  but  leave  the  option  of 
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The  &cts  were  as  follow : — ^The  Defendants  were  tried  and 
convicted  of  conspiracy  to  procure  a  false  affidavit  of  debt,  as 
the  foundation  for  a  writ  of  ca.  re,  in  an  action  of  Nathan  v, 
Hardware,  nnder  which  affidavit  Hardware  was  anested  qq 
the  eve  of  his  departure  for  England,  some  two  years  ago,  and 
compelled  to  give  bail  for  the  amount  of  the  debt  sworn  to  in 
the  affidavit.  Solomon  Nathan,  one  of  the  present  Defendants, 
was  Plaintiff  in  the  action  of  Nathan  v.  Hardware.  At  the 
trial  it  was  necessary  to  prove — ^firstly,  that  the  affidavit  of 
debt,  in  the  action  of  Nathan  v.  Hardware,  which  affidavit 
was  on  the  face  of  it  signed  and  sworn  by  one  Solomon 
Nathan,  w»8  sworn  by  the  present  Defendant  Solomon  Nathan; 
secondly,  that  that  affidavit  was  fidse;  and,  thirdly,  that 
the  other  Defendant,  John  Nathan,  conspired  with  Solcmm 
Nathan  (his  brother)  in  procuring  the  peijuiy.  Evidence  of 
different  kinds  was  adduced,  to  show  that  the  affidavit  was 
signed  by  the  Defendant  Selamon  Nathan,  and  sworn  by  him. 
Constable  Durosa  was  called  as  a  witness,  and  asked  if  he 
knew  the  handwriting  of  the  signature  to  the  affidavit.  He 
produced  a  writing  which  he  himself  had  seen  Solomon  Nathan 
sign.  Looking  at  this  paper  and  at  the  affidavit,  he  swore  to 
his  belief  that  the  affidavit  was  signed  by  the  D^endant 
Solomon  Nathan,  He  admitted,  on  cross-examination,  that  if 
he  had  not  referred  to  the  paper  which  he  had  seen  signed,  he 
could  not  have  said  that  the  affidavit,  which  he  had  not  seen 
signed,  bore  the  signature  of  Solomon  Nathan,  He  had  only 
seen  Solomon  Nathan  sign  his  name  once.  Mr.  Coster,  the 
solicitor,  was  also  called  as  a  witness :  he  had  received  through 
John  Nathan  an  order  to  pay  him  money,  signed  by  Solomon 
Nathan.  Mr.  Coster  had  acted  on  that  order.  He  now 
believed  this  affidavit  to  have  been  signed  by  the  same  person 
whose  order  he  had  acted  on.    Lastly,  instructions  were  signed 


incurring  the  burden  of  ftirther  expense  to  a  private  party,  and  guch  party  bear  the 
whole  cost  of  procuring  a  conviction,  and  if  in  such  a  case  the  Defendant  asks  for  a  new 
trial  on  the  ground  that  the  verdict  was  against  evidence,  the  Court  will  not  feel 
disposed  to  grant  the  application,  unless  the  applicant  consents  to  pay  the  costs  of  the 
first  trial ;  and  as  the  Conrt  has  no  power  to  enforce  payment  dt  these  coets^  the 
Defendant  must  formally  consent. 
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by  Solomon  Nathan  for  the  preparation  of  ihe  affidavit^  and  ^  1862. 
Mr.  Coster  now  believed  the  affidavit  to  have  been  signed  by 
the  same  person.  On  the  second  point,  Hardware  swore  that 
he  did  not  owe  the  debt  On  the  third  point,  there  was 
evidence  that  John  Nathan  accompanied  Solomon  Nathan^  and 
joined  him  in  the  arrest  and  other  proceedings  in  the  action* 

Dawson^  for  the  prisoner.  —  The  signature  to  Solomon 
Nathan* $  affidavit  was  not  proved ;  and  the  affidavit  was,  in 
other  respects,  inadmissible.  It  was  not  a  writing  ^in  dispute^ 
within  the  meaning  of  the  Evidence  Act  (No.  100),  sec.  18,  and 
therefore  the  evidence  of  comparison  of  handwriting,  tendered 
as  admissible  nnder  that  Act,  was  not  admissible.  Beg.  v. 
Michael  Sylvester  Duffy  (/),  Boyle  v.  Wiseman  (g)  Doe  v. 
Sucisermore  (A),  Birch  v.  Bidgeway  (J),  The  evidence  of  com- 
parison of  handwriting  was  itself  insufficient  The  docoment 
referred  to  by  Duross  ought  not  to  have  gone  to  the  jury,  as 
it  did,  for  any  comparison  of  handwriting,  and  it  may  have 
contained  matter  most  unjustly  prejudicial  to  the  Defendant. 

0.  A.  Smyth^  for  the  Crown. — ^The  affidavit  was  in  itself  ^in 
dispute,**  under  the  issue  *^  Not  guilty" ;  and  also  through  the 
cross-examination  of  witnesses  by  counsel  for  the  Defendant^ 
as  to  the  signature  being  the  signature  of  the  prisoner.  The 
evidence  of  Duross  was  in  itself  sufficient  to  support  the 
conviction  :  Burr  v.  Harper  {k\  Smith  v.  Sainshury  (Q^  Farhe 
V.  Oisbume  (m),  Cooper  v.  Dawson  (n). 

Stawzll,  C.  J. — I  think  there  was  evidence  of  the  hand- 
writing of  the  Defendant  Solomon  Nathan,  The  case  dted 
from  Holt  shows  that  the  evidence  of  Constable  Duross  was 
receivable.  He  saw  the  Defendant  write,  and  believes  the 
affidavit  to   have   been  signed  by  him.      In  addition,  the 

(/)  Sup.  Ct  Vic.  (*)  1  Holt,  20. 

(S)  24  L.  J.  (N.S.),  Exch.,  160.  (Q   5  Car.  &  P.,  196. 

(A)  5  A.  &  E.,  703.  (m)  2  Ih,  21. 

0)  1  F.  A  P.,  271.  (»)  1  P.  A  P.,  650. 
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evidence  of  Mr.  Coster  was  admissible  vcdeat  qaanlum.  Thus 
there  was  evidence  of  various  kinda  It  appears  tbat  bodi 
documents^  the  affidavit  and  letter,  were  sent  to  the  jury.  It 
may  be  that  they  founded  their  verdict  on  the  oompaiiacML 
But  even  if  that  were  so,  it  is  contended  that  the  affida^t 
rightly  went  to  them,  as,  in  fact,  a  vniting  '<  in  dispute"  under 
the  Evidence  Act,  the  document  being  disputed  on  the  croas- 
ezaminaiion  of  witnesses  upon  it  by  the  Defendants'  oounael 
On  the  other  hand,  however,  it  is  urged  that  the  Defendants 
could  not  admit,  and  that  they  did  not  dispute,  the  document, 
but  merely  put  the  other  side  to  proper  proof  of  it.  Certainly 
some  observations  of  mine  in  the  case  of  Michad  Siflvester 
Duffy  did  go  that  length ;  but  I  am  inclined  to  think  I  went 
too  &r  then.  Such  a  construction  of  the  Act  would  neutralize 
its  main  object  It  is  in  aid  of  proo^  and  dispenses  in  many 
instances  with  original  witnesses  where  a  document  is  to  be 
proved,  and  enables  the  parties  to  call  witnesses  to  speak  on  a 
comparison  of  handwriting.  K  the  arguments  on  behalf  of  the 
Defendants  are  tenable,  the  instances  in  which  the  Act  could 
afford  relief  would  be  narrowed  down  to  prosecutions  for 
forgery,  and  cases  where  the  authenticity  of  the  document  in 
dispute  is  the  very  question  in  issue.  That  would  be  too 
limited  a  construction  of  the  words  "  in  dispute.'* 

Williams,  J. — Constable  Duress  saw  the  Defendant  sign  a 
document  That  document  Duross  had  in  his  own  pocket  at 
the  triaL  Another  document  is  put  in  his  hand,  and  he  is 
asked  if  the  signature  is  the  signature  of  the  Defendant  He 
takes  out  of  his  pocket  the  document  which  he  has  seen 
signed  by  the  Defendant,  refreshes  his  memory,  and  compares 
the  two  signatures  one  with  the  other.  After  this  comparison, 
he  believes  the  signature  to  the  affidavit  is  in  the  handwriting 
of  the  Defendant  I  think  that  evidence  was  sufficient  to  go 
to  the  jury,  and  is  sufficient  for  us  to  affirm  the  conviction  of  the 
Defendants.  As  to  the  other  point,  that  the  two  documents 
went  before  the  juiy,  that  might  have  been  irregular — I  am 
inclined  to  think  it  was  so ;  but  that  is  not  sufficient  ground 
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for  a  new  triaL  Possibly  such  a  docmnent  might  contain 
something  improper  for  a  jury  to  see,  but  if  that  were  so  it 
would  not  be  sufficient  ground  for  reversing  the  conviction. 
On  that  ground  alone,  therefore,  I  am  of  opinion  that  the 
conviction  should  stand.  With  respect  to  the  question  on  the 
words  ''in  dispute,"  in  the  18th  section  of  the  Evidence  Act, 
I  am  of  opinion  that  the  affidavit  became  a  writing  in  dispute 
on  the  cross-examination  of  witnesses  in  reference  to  it  by  the 
Defendants'  counsel. 


1862. 


MoLEBWOBTH,  J. — ^Two  poiuts  have  been  argued  as  to  the 
admission  of  evidence,  on  both  of  which  I  think  the  evidence 
admissible.  Those  two  points  arose  on  Duro88^&  evidence  and 
on  Coater'a  evidence.  But  there  was  another  point  not  argued, 
and  on  this  I  think  that  where  a  man  instructs  an  attorney  to 
prepare  an  affidavit  of  debt  in  an  action,  which  affidavit  is 
filled  up  according  to  instructions,  and  afterwards  a  document 
is  found  on  the  files  of  this  Court,  in  accordance  with  the 
instructions  so  given  and  obeyed,  purporting  to  be  signed  by 
that  man,  I  think  that  is  evidence  that  such  man  did  sign 
it  Then  arises  the  question,  whether  this  was  a  writing  ''in 
dispute''  within  the  meaning  of  that  section.  I  cannot  think 
that  the  "  dispute"  intended  need  appear  on  the  record — ^it  was 
not  80  in  Boyle  v,  Wiseman,  In  criminal  cases,  I  think,  the 
writing  must  be  controverted  on  both  sides.  I  am  not  prepared 
to  say  that  mere  cross-examination  would  be  sufficient  But 
here,  after  the  evidence  was  gone  into,  a  question  was  raised 
as  to  the  admissibility  of  the  evidence,  and  the  question  as 
now  argued  about  the  affidavit  being  in  dispute  was  not  raised 
I  feel  no  doubt  that  the  Judge  would  have  been  perfectly 
justified,  if  the  argument  had  been  so  presented,  in  adding  to 
the  case  that  the  writing  was  in  dispute,  and,  in  fact,  was 
controverted  down  to  the  very  last  I  think  the  point  was 
not  then  raised  as  now  presented  to  us,  because  it  would  have 
been  in  vain,  under  the  circumstances,  to  make  the  attempt. 


Judgment  far  the  Crown, 
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Dawson  moyed  for  a  new  trial,  on  the  gronnd  that  tbe 
yerdict  was  agamst  eyidenoe ;  that  the  jory  had  acted  with 
partiality  and  prejudice;  and  that  new  eyidence  had  been 
discoyered  since  the  trial,  that  Hardware  had  sworn  fialselj 
in  denying  his  debt  to  Solomon  Naihan.  The  affidayita  as 
to  the  conduct  of  the  jury  were  to  the  effect  that  one  of  the 
jurors  had  said  before  the  trial  that  the  two  Defendants 
were  the  ''  two  greatest  rascals  in  Melbourne " ;  and  that 
another  had  used  words  of  nearly  equal  force  in  respect  of 
the  Defendants,  or  one  of  them,  on  account  of  their,  or  his, 
connection  with  electoral  personationfl  at  the  Parliamentaiy 
election  for  Momington. 


Btawsll,  C.  J. — Take  a  rule  nm  for  a  new  trial,  on  the 
ground  of  the  yerdict  being  against  eyidenoe  only.  As  to 
the  other  point,  we  should  haye  required  a  much  stronger 
case  than  you  make.  We  haye  granted  this  rule  ntn,  but 
whether  it  will  be  made  absolute  or  not  must  depend  much  on 
the  report  to  us  of  the  Judge  who  tried  the  case« 

Dawson. — ^The  Defendants  may  go  on  bail  again,  I  hope  ? 

Stawbll,  C.  J. — ^We  do  not  feel  at  liberty  to  grant  bail 
The  conyiction  has  been  afiBrmed.  You  haye  obtained  a 
rule  nisi  for  a  new  trial,  but  that  does  not  entitle  you  to  baS. 
The  rule  will  be  a  four-day  rule.  The  Defendants  will  be 
remanded  to  gaol,  and  they  may  be  brought  up  again  on  the 
return  of  the  rule  nisi. 


December  2.        C  A.  Smt/thj  for  the  prosecution,  now  shewed  cause. — 

~""         There  was  direct  proof  that  no  money  could  haye  been  lent 

by  Solomon  Nathan  to  Hardware  on  the  day  specified.     The 

balance  of  eyidence  and  probability  was  in  corroboration  of 

Hardware's  oath  that  he  neyer  borrowed  any  money  at  all 
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from  Solomon  Nathan ;  and  there  was  much  evidence  to  shew         1862. 
that  John  Nathan  knew  this ;  and  both  joined  in  the  conspiracy 
to  defraud,  and  profited  by  it. 

Dawson,  in  support  of  the  rule. — In  the  action  of  Nathan  v. 
Hardware  judgment  was  ultimately  allowed  to  go  by  d^ult. 
If  that  action  had  been  defended,  the  Defendants  would 
have  been  able  to  give  evidence  therein  against  Hardware. 
If  a  prosecution  for  perjury  had  been  resorted  to  against 
Solomon  Nathan,  corroborative  evidence  would  have  been 
required  and  could  not  have  been  given.  In  the  present  trial 
an  offence  based  on  an  assumed  perjury  by  one  person  was 
proved  as  against  two  persons,  on  the  oath  of  one  witness,  in 
evasion  of  the  principle  requiring  corroboration  in  peijury 
cases.  On  the  application  for  a  new  trial  there  was  filed  an 
affidavit  by  Holman — a  witness  for  the  prosecution  at  the 
trial,  and  a  late  partner  of  Hardware — swearing  that  since  the 
trial  Hardware  has  admitted  to  Holman  the  debt  to  Solomon 
Nathan  now  denied,  and  Hardware  has  sworn,  in  answer,  that 
Holman^ 8  affidavit  is  false,  whence  it  follows  that  the  conviction 
of  the  Nathans  was  obtained  on  the  evidence  of  two  principal 
witnesses,  one  or  other  of  whom  must  himself  be  perjured. 
The  evidence  at  the  trial  did  not  shew  any  conspiracy  by  John 
along  with  Solomon  in  the  action  and  swearing  of  the  latter — 
no  common  unlawful  project,  however  much  it  may  now  be 
assumed  that  the  result  of  Solomon^s  proceeding  is  gratifying 
to  John  as  well  as  to  Solomon. 

&EAWBLL,  G.  J.  (after  considerable  consultation  and  deliber- 
ation among  their  Honors). — There  are  several  points  in  this 
case  which,  in  our  opinion,  it  would  be  more  conducive  to  the 
ends  of  justice  should  receive  a  fresh  investigation.  As  there 
will  be  a  new  trial  we  abstain  from  expressing  any  opinions. 

C  A.  Smyth. — As  to  costs.  I  appear  in  this  case  solely 
for  a  private  prosecutor.  I  am  instructed  by  the  solicitors 
of  Hardware  alone.     The  Crown  takes   no  part  in  these 
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1862.  proceedings.  Under  these  circumstances  my  client  is,  by  the 
Begika  ^0  English  practice,  entitled  to  ask  the  Court  that  tiie  new 
^  ^'  trial  be  granted  only  on  payment  of  costs  of  the  first  trial 

Reg,  V,  Ford  (o). 

Dawson. — According  to  the  practice  here,  the  Crown  nera 
prosecutes  in  any  of  the  cases  of  fraudulent  insolvency ;  the 
informations  are  merely  signed  by  the  Attorney-General,  and 
the  cases  then  handed  over  to  the  private  prosecutor. 

Stawsll,  C.  J. — We  have  uniformly  adhered  to  the 
principle  of  not  recognizing  that  the  Crown  can  receive  any 
assistance  in  prosecutions,  and  of  insisting  that  each  prose- 
cution should  be  regarded  as  either  entirely  a  public,  or  entirely 
a  private,  proceeding.  Although  that  is  so,  the  Attorney- 
General  may  feel  bound  to  sign  informations,  as  in  performance 
of  his  function  of  a  grand  jury ;  but  that  being  done,  he  may 
not  deem  it  his  duty  to  go  further,  and  put  the  country  to  the 
expense  of  prosecution,  but  may  leave  the  option  of  incurring 
that  burden  to  private  parties.  If,  in  such  a  case,  the  private 
party  bears  the  whole  cost,  we  do  not  feel  disposed,  when 
defendants  ask  for  a  new  trial  on  the  ground  that  the  verdict 
is  against  evidence,  to  grant  the  application  unless  the  apph'- 
cants  consent  to  pay  the  costs  of  the  first  trial.  We  have  no 
power  to  enforce  payment  of  those  costs;  the  Defendants 
must  consent. 

New  trialy  on  condition  of  Defendants 
paying  the  costs  of  the  first  trial 


(o)  1  Nev.  &  M.,  766. 
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BEGINA  V.  ttARQARET  SMITH.  ^.-v^ 

December  4. 
V^UESTION  of  Law,  reserved  by  Mr.  Jostice  Chapman  on  On  trial  of 
the  trial  of  the  prisoner,  Margaret  Smithy  for  Bigamy.  i^'^f'^m  ^' 

ber  father. 
The  case  stated  by  his  Honor  was  as  follows : —  evidence  u^ 

foUowB : — 
"  I  am  a 
''The  prisoner,  Margaret  Smithy  was  tried  before  me  on  Roman 

« the  16th  of  September  last,  and  found    '  Guilty ; '   but  ^^e  m^S 

"  I  respited  the  sentence,  in  order  to  obtain  the  opinion 

"  of  the  Court  on  the  following  question : — Li  order  to 

"  prove  the   marriage  of  the  prisoner  with   her  first  and 


was  performed 
again  by 
Father  C, 
a  Roman 


Catholic 
''  only  lawfal  husband,  evidence  was  given  of  two  ceremonies  priest,  in  a 

"  of  marriage— one  by  a  person  alleged  to  be  a  clergyman  ^^^^  where 
prayers  were 

<'  of  the  Church  of  England,  and  the  other  by  a  priest  of  said.    There 
"  the  Boman  Catholic  Church.    The  first  of  these  ceremonies 


"  was  not  satisfactorily  proved,  and  it  was  the  second  on 
''  which  the  learned  Crown  prosecutor  relied.  Li  order  to 
"  prove  the  marriage,  Nicholas  Managhany  the  father  of  the 


was  no  church 
bnilt.    I  know 
the  ceremony 
of  my  own 
church,  and 
it  was 
performed. 
"  prisoner,  was  called  and  sworn,  and  his  evidence  was  as  Mr.  and 

Mrs.  S,  (the 
latter  the 
prisoner)  lived  together  for  thirteen  years.  They  took  each  other  for  man  and  wife.  I 
cannot  tell  what  was  said,  because  it  was  in  Latin.  I  am  not  certain  whether  there 
was  a  ring/'  The  Judge  was  asked  to  direct  an  acquittal,  but  refused.  The  jury 
found  a  verdict  of  guilty,  but  by  a  rider  made  a  strong  recommendation  to  mercy,  on 
the  ground  that  the  prisoner  had,  shortly  before  her  second  marriage,  received  a 
letter  informing  her  of  her  husband's  death.  On  questions  of  law  reserved,  that  the 
marriage  was  not  proved,  and  that  the  rider  made  the  verdict  equivalent  to  "  Not 
Guilty", 

ffeld,  by  StaweU,  C.  J.,  and  Moleaworih,  J.,  (WilUanu,  J,,  dissenting),  that  there 
was  sufficient  evidence  of  the  first  marriage ;  and,  by  StaweU  C.  J.  and  Moleewarth  J. 
(WUUami  J,  expressing  no  opinion),  that  the  verdict  of  "Guilty"  was  properly 
found. 

Per  StaweU,  C.  J. — Seven  years  is  the  limit  within  which  a  second  marriage  is  entered 
into,  at  the  risk  of  the  party  who  ventures  to  marry  again  without  fViU  Imowledge  of 
the  death  of  the  first  husband  or  wife. 

Per  Moletworth,  J. — Knowledge,  within  seven  years,  is  not  a  necessary  ingredient  of 
the  offence  of  bigamy ;  the  act  wMch  constitutes  the  bigamy  is  the  second  marriage ; 
and  the  question  as  to  whether,  when  that  second  marriage  is  entered  into  by  the  parties, 
their  statue  is  such  as  to  make  it  criminal,  is  one  on  which  they  must  be  informed,  at 
their  own  peril,  so  fu  as  being  liable  to  conviction. 
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1862.  "  follows : — '  I  am  a  Roman  Catholic,  and  the  marriage  wis 
"  *  performed  again  by  Father  Cavanaghy  a  Roman  Catholic 
<*  ^  priest,  in  a  honse  where  prayers  were  said.  There  was  no 
<<  <  church  built.  I  know  the  ceremony  of  my  own  chnrch,  and 
^<  <  it  was  performed.  Mr.  and  Mrs.  Smith  (the  latter  being 
^  <  the  prisoner)  lived  together  for  thirteen  years.  They  took 
(<  <  each  other  for  man  and  wife.  I  cannot  tell  what  was  said, 
"  <  because  it  was  in  Latin.'  On  cross-examination,  the 
*'  witness  said,  '  I  am  not  certain  whether  there  was  a  ring 
«  <  the  second  time  (that  is,  at  the  time  of  the  marriage  by 
^  <  Father  CavanagK)  or  not.  The  second  mairiage  was  at 
*^  'Taradale.  I  knew  Mr.  Cavanagh  in  Ireland:  he  was 
^' '  ordained  priest  there.'  The  second  marriage  aboye  spoken 
<'  of  means  the  second,  or  Roman  CSatholio  ceremony,  of  the 
''  prisoner's  first  marriage.  At  the  dose  of  the  case  the 
"  prisoner's  counsel  requested  me  to  direct  the  jury  to  acquit 
^'the  prisoner,  on  the  ground  that  the  marriage  was  in- 
«  sufficiently  proved;  that  the  witness  not  understanding  the 
''  language  in  which  the  ceremony  was  conducted,  could  not 
'*  say  what  passed ;  and  the  court  and  jury  were  therefore  not 
'^  in  a  condition  to  determine  whether  the  ceremony  was 
'^  complete.  I  considered  the  proof  sufficient,  and  declined 
<'  to  withdraw  the  case  from  the  jury,  but  I  reserved  the 
«  point  for  the  consideration  of  the  full  Court." 

The  case  came  first  before  the  Court  on  the  27th  Nor., 
when  leave  was  obtained,  on  behalf  of  the  prisoner,  to  have 
the  case  again  laid  before  the  Judge  who  tried  it^  that  other 
points  than  those  above  stated  might  be  raised  on  behalf  of 
the  prisoner.  As  the  case  now  came  before  the  Court  it  was 
argued  on  the  two  points  following : — 

1.  That  the  first  marriage  was  not  proved. 

2.  That  the  rider  added  to  the  verdict  of  "Guilty"  by 
the  jury  made  their  finding  equivalent  to  a  verdict  of 
"  Not  Guilty." 
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The  rider  was  &  strong  recommendation  to  merey,  on  the         1862. 
gronnd  that  the  prisoner  had,  before  her  second  marriage, 
receiyed  a  letter  from  a  mate  of  her  first  husband  at  the 
gold-fields  informing  her  of  her  hnsband's  death. 

Daw9onj  for  the  prisoner. — ^The  witness  Monaghan,  father 
of  the  prisoner,  did  not  know  Latin :  so  his  statement,  that 
the  marriage  was  performed  at  the  second  ceremony,  and  that 
^*  they  took  each  other  for  man  and  wife,"  was  a  mere  inference 
of  his,  from  a  certain  ceremonial.  The  whole  of  that  might 
haye  been  a  mock  ceremony,  intended  to  deceiye  spectators; 
or  it  might  haye  really  been  merely  the  confirmation  of  the 
former  real  ceremony.  The  absence  of  the  ring  is  strikingly 
significant.  Bat  if  there  were  no  words  used  by  the  man  and 
woman,  or  if  none  reached  the  witness,  from  which  he  conld 
properly  infer  that  they  then  signified,  in  presence  of  the 
priest,  their  willingness  to  enter  into  the  contract  of  marriage, 
or  into  the  marriage  itcOtu,  then  the  proof  of  marriage  failed. 
Eyidence  of  the  mere  pantomime  of  a  marriage,  whether 
performed  in  a  chnrch,  or  a  priyate  house,  or  on  the  dramatic 
stage,  is  not  eyidence  of  the  contract  of  marriage. 

As  to  the  second  point : — ^The  recommendation  to  mercy  by 
the  jory,  on  the  ground  that  the  prisoner  liad  receiyed  a  letter 
stating  her  husband's  death,  shews  that  the  jury  must  haye 
deemed  the  letter  fairly  calculated,  and  fairly  sufficient,  to 
produce  the  prisoner's  belief  of  her  husband's  death.  A  letter 
differs  nothing  from  personal  testimony.  Suppose  a  credible 
witness  had  told  her  that  he  had  been  at  her  husband's  death- 
bed, and  had  seen  him  die,  and  assisted  to  bury  him ;  and 
suppose  he  brought  to  her  tokens  reasonably  calculated  to 
confirm  his  statement:  would  she  not  be  justified  in  belieying 
that,  and  acting  on  it?  If  not  so,  what  sort,  or  degree,  of 
proof  must  she  require?  Was  there  no  safety  possible  to  her 
till  seyen  years  had  expired  since  he  was  last  seen  by  herself? 
Li  criminal  matters  actus  nanfacit  rmm  nisi  mens  sit  rea  (p), 

(jp)  8  Inst,  107. 
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Either  the  state  of  mind  had,  or  it  had  not,  something  to 
do  with  the  crime.  If  it  had,  we  must  assmne,  after  the 
recommendation  of  the  jury,  that  she  had  no  criminal  in- 
tention, as  she  believed  herself  to  be  a  widow.  If  intention 
had  nothing  to  do  with  the  crime,  then,  inasmuch  as  all 
aidors  are  principals,  if  she  were  gnilty,  so  also  were  the 
parson,  the  clerk,  the  sexton,  the  bridesmaids,  and  any 
witnesses.  This  information  would  have  been  bad  unless  it 
alleged  the  act  to.  have  been  done  '*  feloniously."  That  word 
always  implies  an  evil  intention.  Crimen  non  contrahUur  nisi 
nocendi,  voluntas  intercedit  (jj)>  .  [^StaweUf  C.  J. — What  is 
the  meaning  of  the  limitation  of  seven  years  ?]  Merely  that 
during  that  time  there  is  no  presumption  in  her  favor.  The 
presumption  in  her  favor  begins  only  after  the  seven  years. 
But  though  during  the  seven  years  nothing  is  presumed  for 
her,  in  the  absence  of  evidence,  yet  if  she  had  reasonable 
evidence  she  ought  to  get  the  benefit  of  it,  when  we  are 
judging  whether  she  had,  or  (K)uld  have  had,  the  voluntas 
nocendi.  If  she  has  heard  nothing,  and  is  uncertaioy  she 
must  wait ;  but  if  she  has  received  reasonable  evidence,  and 
is  certain,  is  she  then  criminal  if  she  does  not  wait  the  seven 
years? 

Adamsonj  for  the  Crown. 

Stawell,  C.  J. — We  will  not  trouble  you  on  the  second 
point. 

Adamsan. — It  is  affirmed  that  nothing  passed  between  these 
parties ;  but  the  witness  says,  '*  they  took  each  other  for  man 
"  and  wife."  A  Catholic  who  does  not  know  Latin  may  well 
judge  from  the  conduct  of  parties  at  such  a  ceremony  as  this, 
whether  they  signified  themselves  willing  to  enter  into  the 
status  of  marriage.  If  it  were  not  so,  the  absurdity  might 
follow  that  there  might  be  no  possible  proof  of  many  mar- 
riages, witnessed  by  great  crowds  of  competent  witnesses: 

(g)  Hawk.  P.  C,  Cap.»  xxv.,  sec  3. 
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such,  for  instance,  as  those  celebrated  in  the  vast  cathedrals         1862. 
of  continental  Europe. 

Eeference  was  also  made  to  LyorCa  case  (r),  Rex  v,  Allison  («), 
and  Bex  v.  Orgill  (^). 

Williams,  J.,  dissented  from  his  learned  brethren  on  the  first 
objection  argued,  and  thought  the  prisoner  should  be  discharged. 

He  said :  I  think  there  was  not  sufficient  evidence  of  the 
first  marriage  before  the  Roman  Catholic  priest.  [His  Honor 
read  the  eyidence  of  Monaghan^  given  in  the  case  above.] 
Now,  how  this  evidence  strikes  me  is  this :  He  says,  that  he, 
a  Roman  Catholic,  saw  a  ceremony  performed  according  to 
the  rites  of  his  church;  but  that,  as  it  was  in  Latin,  he  could 
not  tell  what  was  said.  Under  those  circumstances,  there 
appears  nothing  to  show  that  the  question  was  asked,  '<  Will 
you  take  this  woman  for  your  wife?"  or,  "Will  you  take 
this  man  for  your  husband  7  "  or  that  any  such  questions  as 
those  were  put  to  the  paries  and  answered  by  them.  He 
says,  indeed,  that  "  they  took  each  other  for  man  and  wife  :  " 
but  even  if  those  words  apply  to  what  was  done  in  the 
ceremony,  and  not  to  the  mode  in  which  the  parties  lived 
afterwards,  are  not  they  merely  words  describing  a  conclusion 
drawn  by  the  witness  from  what  he  only  saw  ?  If  so,  I  do 
not  think  those  words  sufficient  evidence  of  the  contract  of 
marriage,  especially  in  a  criminal  case.  If  the  words  had  been 
used  here  which,  appear  in  the  case  in  9  CarringUm  and  Paynty 
it  would  be  sufficient  evidence,  because  they  would  be  an 
acknowledgement  by  the  parties,  from  which  they  could  not 
recede,  that  the  contract  of  marriage  had  been  made  between 
them,  according  to  the  ceremony  of  the  church  of  which  they 
were  members.  But  in  this  case  there  are  no  such  words, 
nor  any  evidence  of  such  a  contract  by  the  parties.     It  may 

(r)  1  Ru88.  on  Crimes,  190;  (*)  R.  &  R.,  109. 

7  T.  R.,  514,  per  K^ngon  C.  J.  «  (0  9  Car.  &  P.,  80. 

VOL.  I. LAW.  B  B 
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1862.  be  that  the  ceremony  was  performed — ^indeed,  there  can  be  Tery 
little  doubt  that  it  was — ^bat  that  was  not  shown  at  the  trial; 
and  I  consider  the  conviction  should  not  be  supported,  unless 
the  former  marriage  were  strictly  proved  by  dear  evidence. 

Stawell,  C.  J. — K  the  objection  now  taken  had  been 
distinctly  put  at  the  trial,  there  can  be  no  doubt  that  it 
might  have  been  readily  obviated ;  because  a  single  question 
would  have  made  it  clear  whether  the  objection  was  tliat 
nothing  was  said  by  the  parties  which  the  witness  heard, 
or  that  part  of  the  ceremony  was  in  an  unknown  tongue 
— an  objection  which,  I  think,  could  not  be  maintained. 
— [His  Honor  read  the  evidence  of  Monagkan  down  to 
the  words  "  man  and  wife."  He  resumed.] — This  is  the 
evidence  of  the  father  of  the  woman ;  he  himself  a  Roman 
Catholic,  and  who  had  been  married,  and  knew  the  ceremony 
of  his  church.  Had  the  case  stopped  there,  no  reasonable 
doubt  could,  in  my  opinion,  arise  that  there  was  sufficient 
evidence  of  marriage  to  go  to  a  jury.  But  then  follows  a 
sentence  which  is  not  very  distinct.  It  appears  to  be  an 
answer  to  some  question  or  questions;  but  we  are  left  to 
imagine  the  questions ;  and  if  we  do  not  do  so,  we  cannot  g^ive 
any  meaning  to  the  answer.  The  words  are,  "  I  cannot  tell 
what  was  said ;" — said  by  whom  ? — **  it  was  in  Latin."  Wbat 
was  ? — ^what  the  priest  said,  or  what  the  parties  said  7  And 
was  the  whole  of  what  was  said  in  Latin,  or  a  part  only? 
The  first  portions  of  the  witness's  evidence  go  to  shew,  primd 
facie^  that  the  marriage  took  place ;  and  that  primd  fade 
conclusion  is  not  displaced  because  afterwards,  in  answer  to 
questions  which  we  do  not  know  the  nature  or  extent  of, 
we  find  these  disjected  words  uttered  by  the  witness : — **  I 
cannot  tell  what  was  said,  because  it  was  in  Latin."  I  think 
there  was  evidence  of  a  marriage  to  go  to  the  jury. 

As  to  the  other  point,  seven  years  is  the  limit  within  which 
a  second  marriage  is  entered  into  at  the  risk  of  the  party  who 
ventures  to  marry  again  without  full  knowledge  of  the  death 
of  the  first  husband  or  wife  as  the  case  may  have  been. 
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MoLBSWORTH,  J. — I  think,  on  the  first  point,  that  there  1862. 
was  evidence  of  a  marriage  to  go  to  the  jury.  According  to 
Mills's  case,  an  essential  feature  of  a  marriage  is,  that  the 
marriage  is  performed  hj  a  priest  in  holj  orders.  If  so,  a 
priest  of  the  Roman  Catholic  Church  is  as  competent  as  one 
of  the  Protestant ;  in  fact,  the  legal  doctrine  comes  down  to 
us  from  Boman  Catholic  times.  I  do  not  think  we  are  to  go 
into  the  question  of  whether  the  marriage  essentially  consists 
of  the  contract  of  the  parties,  or  of  the  ceremony  of  the 
church  of  which  they  are  memhers.  If,  however,  according  to 
the  first  view,  it  consists  of  the  contract  between  the  parties, 
we  must  take  it,  upon  the  case  stated,  that  there  was  some 
evidence  to  go  to  the  jury  that  they  did  so  contract.  But  if 
the  marriage  consist  in  the  parties  going  before  a  priest,  and 
at  their  desire  the  priest  saying  something,  according  to  the 
rites  of  his  church,  in  a  language  which  they  do  not  under- 
stand, then  we  have  evidence  here  to  go  to  the  jury  that  the 
ceremony  was  rightly  performed.  I  would  not  be  understood 
to  believe  that  Boman  Catholic  marriages  in  fact  are  so 
performed. 

As  to  the  second  point  of  the  case,  the  offence  of  bigamy 
is  entirely  the  creature  of  Statute;  and  in  reference  to  the 
offence  the  Statute  law  has  gone  on,  first  saying  that  no 
person  shall  be  criminally  guilty  of  bigamy  if  the  second 
marriage  be  after  seven  years  of  absence  of  the  first  husband, 
but  then  saying  that,  notwithstanding  such  absence  of  the 
first  husband,  if  the  wife  be  aware  of  his  life  she  may 
be  convicted.  Knowledge  within  seven  years  was  never  a 
necessary  ingredient  of  the  offence.  No  information  for 
bigamy  ever  asserts  so.  The  act  which  constitutes  the  felony 
in  bigamy  is  the  second  marriage ;  and  the  question  as  to 
whether,  when  that  second  marriage  is  entered  into  by  the 
parties,  their  status  is  such  as  to  make  it  criminal,  is  one 
on  which  they  must  be  informed  at  their  own  peril,  so  far  as 
being  liable  to  conviction. 

Conviction  affirmed, 
B   B   2 
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GOODMAN  (Official  Absignbb  of   LANGRIDGE) 
t;.  KELLY  and   GREIG. 

J^PECIAL  Case  for  the  opinion  of  the  Supreme  Courts 
reserved  under  the  Gold  Fields  Act  (No.  32),  sec.  70,  by  the 
Judge  of  the  Court  of  Mines  at  Sandhurst 


The  suit  was  to  set  aside  an  alleged  sale  by  Langridge  (the 


If,  having  a 

share  in  a 

mining 

company's 

claim  on  an 

auriferons 

quartz  reef, 

and  having  a 

miner's  right,    insolvent)  to  Defendant  Kell^  of  a  one-fifth  share  in  a  certain 

D^^'  ^\e  cj^iBXtz  reef  called  the  Southern  Cross ;  to  have  Kelly  declared 

1861,  to  f.      a  trustee  for  Langridge ;  and  also  to  set  aside  a  sale  by  Kelly 

miner's  right,  ^  Or^ig^  ^e  other  Defendant. 

bnt  was 

registered  m  ^  . ,       ,      .  .  .  .  ,  „ 

owner  of  the         Langridge^  having  a  miner's  right,  purported  to   sell   to 

r^®*    ^'        Kelly,  who  had  not,  either  then  or  since,  any  miner's  right; 

insolvent,  and  and  Kelly  was  registered  in  the  company's  books  as  owner  on 

assign^*  was     *^®  ^^^  December  1861.     Langridge  became  insolvent^  and 

appointed,  in 

January  1862. 

The  assignee 

had  no  miner's 

right.    L.'s 

miner's  tfght 

erpired  in 

February 

1862.  G. 
purchased  of 
K,  with 
notice  that 
K.  was  only 
a  trustee  for 
Z.,  in  March 
1862.    On  a 
suit  by  the 
official 
assignee  of 
Z.,  against 
K.  and  &», 
to  set  aside 
the  sale 

to  K,,  and  have  K,  declared  a  trustee  for  X.,  and  to  set  aside  the  sale  by  K  to  G, : 

Meld,  that  it  was  not  necessary  that  L,*8  assignee  should  take  out  a  miner's  right ; 
that  he  need  not  shew  the  alienation  to  have  been  finiudulent,  under  the  Insolvent  Act; 
and  that  he  could  maintain  the  suit  as  against  G, 


Goodman  was  appointed  his  official  assignee  on  the  8th  Janoaiy 
1862.  Langridge' s  miner's  right  expired  on  the  9th  Febnuuy 
1862.  Oreig  was  a  purchaser  firom  Kelly  in  March  1862,  with 
notice  that  Kelly  was  only  a  trustee  for  Langridge, 

At  the  hearing  of  the  suit,  it  was  objected  that  the  Plaintiff 
could  not  maintain  the  suit  as  against  Oreig,  on  the  grounds 
that  neither  Langridge  nor  Kelly  held,  as  required  by  the 
Gk)ld-fields  Act,  sees.  1,  2,  and  90,  a  miner's  right  in  March 
1862,  when  Oreig' a  title  accrued  ;  and  that  to  entitle  the 
official  assignee  to  relief  he  must  shew  that  the  alienatLon 
was  fraudulent  under  the  Insolvent  Act  In  answer  to  the 
first  objection,  the  Act  24  Vic,  No.  115,  sea  8,  was  cited. 
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The  Judge  reserved  for  the  opinion  of  the  Supreme  Court 
two  questions  as  follow  : — ''  Supposing  it  to  be  established 
**  on  the  evidence  that  Kelly  was  merely  a  trustee  for  the 
"  insolvent  and  that  Cheig  was  a  purchaser  with  notice  I  have 
^'  to  submit  the  following  questions  for  the  opinion  of  your 
"  Honors :  —  1.  Whether  under  the  above  circumstances 
^'  the  Plaintiff  can  maintain  this  suit  as  a^kinst  Oreig  % 
*^  2.  Whether  to  entitle  the  official  assignee  he  must  shew 
*^  that  the  alienation  was  a  fraudulent  one  under  some  clause 
"  of  the  Insolvent  Act  1" 

Helm  appeared  for  the  Plaintiff! 

J,  W.  Stephen,  for  the  Defendant  Gfretg. 

The  Court  were  of  opinion  that,  as  Langridge  held  a 
miner's  right  which  did  not  expire  until  after  his  insolvency,  it 
was  not  necessary  for  his  assignee  Ooodman  also  to  take  out  a 
miner's  right :  and  answered  the  first  question  in  the  affirmative, 
and  the  second  in  the  negative ;  and  ordered  that  the  Defendant 
Oreig  pay  the  costs  of  the  special  case. 


1862. 


HALL  V.  HALL. 

JJOBSON  moved  that  an  order  of  Mr.  Justice  Chapman, 
made  on  summons  in  the  Matrimonial  and  Divorce  jurisdiction, 
be  made  a  rule  of  Court,  as  a  foundation  to  a  writ  of  ^.  fa. 

Per  Curiam. — Such  an  order  has  already  the  effect  of  a 
rule  of  Court,  just  as  an  order  of  a  single  judge  made  in 
the  Equity  jurisdiction  has  such  effect:  the  fact  that  the 
proceeding  is  by  summons  does  not  import  into  a  proceeding 
before  a  single  Judge  sitting  as  the  full  Court,  the  same 
incidents  that  attend  proceedings  by  summons  before  a  single 
Judge  sitting  in  chambers  to  dispose  of  chamber  business. 

Motion  refused. 
effect ;  and  may  itself  be  a  foundation  to 


Decembers* 

An  order 
of  a  Judge 
sitting  in  the 
Matrimonial 
and  Divorce 
jarisdiction, 
although  a 
proceeding  on 
summons, 
has  the  effect 
of  a  rule  of 
Court,  just 
as  an  order 
of  a  single 
Judge  sitting 
in  the  Equity 
Jurisdiction 
has  such 
a  writ  of  fl.  fa. 
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Nbwmier  28. 

In  an 

argreement  of 
compromise^ 
the  words 
"  actions  on 
both  sides  to 
be  withdrawn, 
and  all  costs 
and  costs  of 
security  to  be 
paid  "  by  the 
Defendant, 
mean  only 
costs  as 
between 
party  and 
party,  and 
not  costs  as 
between 
attorney  and 
client. 


SPLATT  V.  QUARTERMAN. 
JL/EMURRER  to  plea. 

The  Plaintiff  declared  on  a  written  agreement  of  compromise 
and  in  his  declaration  set  forth  the  effect  of  the  agreement  as 
entitling  him  to  costs  in  certain  actions  and  suits  ''as  between 
attorney  and  client"  The  Defendant  pleaded  to  the  declara- 
tion simply  by  setting  forth  the  agreement  in  its  terms.  The 
words  of  the  agreement  were,  ''  actions  on  both  sides  to  be 
withdrawn  and  all  costs  and  costs  of  security  to  be  paid  by" 
the  Defendant.  To  this  plea  the  Plaintiff  demmrred,  as 
neither  traversing  nor  avoiding  the  declaration. 

Wood,  for  the  demurrer. — ^The  words  "  all  costs  "  mean  all 
costs  as  between  attorney  and  client. 


Fellows,  in  support  of  the  plea. — ^The  expression  "costs 
as  between  attorney  and  client "  is  of  a  technical  nature :  a 
non-professional  person  is  not  supposed  to  undeistand  it. 
The  expression  "  all  costs,"  more  especially  taken  in  connectioii 
with  the  words  ''  costs  of  security,"  must  mean  costs  in  all 
actions — ^that  is,  costs  to  be  taxed. 

The  authorities  cited  were  Toung  v.  Walker  (v),  Doe  d. 
Evans  v,  Southall  (tc). 

Per  Curiam. — Looking  to  the  circumstances  under  which 
the  agreement  was  made,  we  have  no  doubt  the  parties  meant 
that  the  Defendant  should  pay  the  Plaintiff  all  the  costs  he 
may  be  put  to— that  is,  not  only  in  all  actions,  but  as  betweoi 
him  and  his  own  attorney — ^but  unfortunately  they  have  used 
words  which  do  not  express  what  they  meant,  and  ^which, 
according  to  the  decisions  of  the  Courts  in  England,  must  be 


(v)  16  M.  &  W.,  446. 


(to)  2  Jar.,  809. 
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held  to  mean  that  the  Defendant  shonld  pay  only  costs — ^that         1862. 
is,  costs  to  be  taxed  as  between  party  and  party,  and  not  costs 
as  between  attorney  and  client. 

Demurrer  over-ruUd^  vnth  leave  to 
PlcUtUiff  to  amend  his  declaration^ 
on  payment  of  costs f  within  four- 
teen  days  ;  otherwise^  judgment 
for  Defendant. 


FTTZPATRICK  v.  HACKETT  and  Others.  I>eeemh€r4u 

jCLfPEAL  in  the  form  of  a  case  from  the  Court  of  Oeneral  The  Sapreme 

Sessions  for  Bonrke.  ^ klto^ ^^ 

appeal  from 

FitxpairicJcj  the  Appellant,  was  conyicted  before  magistrates  of  General 

in  petty  sessions  of  an  offence  under  the  Vagrant  Act  {x).  ?*"*^^ 

She  appealed  to  the  Court  of  General  Sessions  for  the  County  judgment 

of  Bourke.    On  this  appeal  ''judgment  was  reserred,  to  obtain  ^^y^^^  but 

the  opinion  of  their  Hongrs  the  Judges  of  the  Supreme  Court"  "  reserved  " 

only,  in  order 
to  obtain  the 

SewtU^  for  the  Appellant  at  general  sessions.  th^'h^h  ^ 

Court. 

Adamson^  in  support  of  the  conyiction  at  petty  sessions. 

The  Court  were  referred  to  the  case  of  Reg,  v.  The  Inhabit- 
ants of  Winton  (y),  shewing  that  the  Court  of  Queen's  Bench, 
in  England,  declines  to  entertain  such  cases  until  after  the 
Court  below  has  given  judgment. 

Stawsll,  C.  J. — ^The  magistrates  would  not  be  bound  to 
accept  our  opinion.  We  do  not  send  the  case  back ;  we 
simply  do  not  hear  it. 

(w)  16  Vtc,  No.  22,  MC  2,  par.  4  (y)  1  Gale  &  P.,  681. 
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1862. 
November  28. 

A  Defendant 
being  lunatic 
and  confined 
in  the  Yarra 
Bend  Asylmn, 
the  Conrt 
refused  leave 
to  effect 
substituted 
service  on 
the  superin- 
tendent of 
the  asylnm ; 
and  it  being 
admitted 
that  service 
personally 
might  have 
a  dangerous, 
and  perhaps 
fatal,  effect 
on  the  lunatic^ 
the  Court 
also  reftised 
to  intimate 
any  opinion 
that  might 
influence 
the  superin- 
tendent to 
permit 
personal 
service. 


KBSTERSON  v.  SMITH. 

yy  OOD  moyed  the  Conrt  for  leave  to  effect  gabslitated 
Bervice  on  Mr.  Harcourt,  of  the  Yarra  Bend  Asylnm,  for  the 
Defendant,  a  Innatic  there.  An  attempt  had  been  made  to 
serve  the  Defendant,  bat  Mr.  Harcourt  had  stated  that  he  was 
a  dangerous  lunatic,  and  that  service  of  a  writ  on  him  would 
be  of  injurious  effect,  and  had  refused  access  to  him.  Holmes 
r.  Service  (z),  Ridgeway  v.  Cannon  (a).  If  the  Court  conld 
not  assist  the  Plaintiff  in  this  manner,  or  by  intimating  an 
opinion — ^which  Mr.  Harcourt  would  probably  respect — ^that 
he  was  bound  to  allow  service,  or  by  granting  a  habeas^  the 
Plaintiff  would  be  remediless,  as  thp  expense  of  a  commission 
de  lunatico  would  be  more  than  the  debt,  which  was  about 
£200,  due  on  mortgage. 

Williams,  J. — In  chambers  I  at  first  hastily  said  the 
Plaintiff  might  have  his  order ;  but  afterwards  I  entertained 
grave  doubts,  and  desired  the  matter  to  be  brought  before  the 
Court.  I  do  not  now  see — I  know  of  no  authority  shewing 
— ^how  we  can  order  substituted  service.  Then  to  intimate  to 
Mr.  Harcourt  that  the  Defendant  ought  to  be  made  accessible 
to  service  is  a  matter  of  great  responsibility ;  for  the  Defend- 
ant's state  may  be  such  that  a  law  proceeding  might  have  a 
most  serious,  perhaps  a  dangerous,  effect  on  him. 


MoLBSwoRTH,  J. — If  the  objection  to  service  given  by 
Mr.  Harcourt  be  deemed  well  founded,  bringing  the  Defendant 
up  here  on  habeas  corpus  would  most  likely  be  worse  than 
effecting  service  of  process  on  him  there. 


Wood.' 
be  made. 


-Then  your  Honors  do  not  think  that  any  order  can 


Pbb  Curiam — 
(«)  16  C.  B.,  293. 


Order  refused, 
(a)  28  Law  Tunes,  148. 
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JENKINSON  AST>  Othbbs  v.  CUMMINa  and  Othbbs. 


Si 


FECIAL  case  for  the  opinion  of  the   Sapreme   Court,  The  words  in 
reserved  under  the  Gold  Fields  Act  (No.  32),  sec.  70,  by  the  Ac^fs^'ic^tllS" 

Judge  of  the  Court  of  Mines,  at  Raglan,  as  follows : —  enacting  that 

hye-lawB  made 
and  published 

"  This  was  an  appeal  from  the  decision  of  a  warden  made  directed,  "  at 

under  the    76th  section  of    the   Gold-fields   Act.      The  the  expiration 

,  ,        of  twenty-one 
■*'  Respondents,    being   a  company   of    prospectors,   mining  days  next 

'  under  the  style  of  the  Garibaldi  Prospecting  Company,  J^tUcwSiion 

'  discovered  a  leadat  Raglan  about  the  month  of  November  hut  not  before, 

1860,  and  thereupon  marked  off  a  prospecting  claim  for  f^^^^  ^f  |^^ 

twelve  men  under  a   bye-law  gazetted   the   7th   day   of  throughout 

.   .        the  district," 
''  December   1858,  intituled,    '  Bye-law  regulating  mining  apply  to  the 

'*  operations  in  the  Raglan  division  of  the  Ararat  district,'  ^ch^d^not 

'^  and  named  the  lead  the  Garibaldi  Lead,  and  the  Appel-  to  the  area 

lants  took  up  a  claim  adjoining  that  of  the  Respondents,  ^jj^  bye-laws 

On  the  hearing  of  this  appeal  the   Appellants'   counsel  become 

operative ;  and 
'^  objected  that  the  Respondents   could  not  maintain  '  en-  abye-lawmade 

*  croachment,'  inasmuch  as  they  did  not  hold  a  claim  within  ^°'  "Si^^^S 
the  meaning  of  the  interpretation  clause  of  the  Gold-fields  is  not  without 

*  Act,  because  the  bye-law  under  which  they  held  their  claim  th!^iffhour 

^  was  invalid,  being  made  for  the  Raglan  division  of  the  the  district, 

and  not 
'  mining  district  of  Ararat,  and  not  having  <  force  of  law  invalid. 

*  throughout  such  district,'  as  required  by  the  111th  section      Semble,  that 

*  «r  on  a  question 

of  the  Gold-fields  Act  reserved  by 

the  Judge  of 
a  Mining 
'^  I    have    reserved    for    the    opinion    of   the    Supreme  Court,  under 
^       .  theCxold-fields 

^^^•—  Act,  sec.  70,  in 

the  form  of  a 

special  case  for 

"  1.  Whether  the  bye-law,  being  made  for  a  division  of  the  opinion  of 

"  the  mining  district  of  Ararat  only,  is  without  *  force  of  law  ^^""^thr^ 

"  throughout  the  district,*  within  the  meaning  of  the  111th  latter  Court 

"  section  of  the  Gold-fields  Act  ^^^  ^^^ 
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"  2.  Whether,  if  wiihont  '  force  of  law  thronghont '  the 
^'  Ararat  mining  district,  the  bye-law  is,  for  that  reason, 
"  inyalid. 

"  3.  And  whether  the  invalidity  of  the  bye-law  will  hare 
"  the  effect  of  depriving  the  Respondents  of  the  remedy  by 
''  encroachment,  provided  by  the  76th  section  of  the  Qold- 
«  fields  Act." 

Wood,  for  the  Appellants,  below. — If  this  bye-law  is  valid 
a  door  wonld  be  opened  to  the  perpetration  of  the  grossest 
frauds.  A  bye-law  cannot  be  limited  in  its  operation  to  a 
certain  portion  of  the  district. 

Fellows,  for  the  Respondents,  below. — ^There  may  be 
instances  in  which  it  wonld  be  utterly  impossible  to  legislate, 
except  for  certain  special  localities.  The  present  may  be  one 
of  those  cases ;  amne  majus  canttnet  in  Be  minus* 

The  references  in  argument  were — Hie  Gold-fields  Act^ 
sees.  3  and  111 ;  The  Statute  {Gonstimion)  5  and  6  Vic, 
Cap.  IxxvL,  sec,  22'  (b);  The  Constitution  Act,  sec.  1  (c) 
Isherwood  v.  Oldknow  (d)y  Kemp  and  Carter's  Case  (e),  and 
Smartle  v,  Fenhalhw  (/). 

8tawell,  C.  J. — Arguments  have  been  addressed  to  ua  in 
support  of  and  against  this  bye-law,  founded  on  its  expediency 
or  inexpediency ;  but  when  considering  its  validity,  we  must 
distinguish  between  the  necessity  for  such  a  bye-law  and  the 
power  to  pass  it.  If  any  evils  result  from  a  bye-law  having 
been  unnecessarily  passed,  they  must  be  met  by  the  remon- 
strance of  those  most  interested.  The  words  at  the  end  of 
the  111th  section  have  been  relied  on,  but  they  were  in  our 


(h)  Ad.,  293.  (e)  1  Leon.,  56. 

(c)  lb.  1547.  CO  2  Ld.  Raym.,  994. 

(<0  8  M.  &  S.,  881. 
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opinion  inserted  with  the  object  of  fixing  the  time  at  which,  1862. 
rather  than  the  extent  over  which,  bye-laws  may  operate, 
and  do  not  assist  in  the  eolation  of  the  present  questions. 
Mining  Boards  are  appointed  for  certain  districts,  and  we 
think  they  most  legislate  for  the  whole  and  not  a  portion  only 
of  those  districts  respectiyely.  The  probable  eyil  consequences 
of  snch  legislation  as  the  Bespondents  contend  for,  in  the  form 
of  fayoritism  and  inequality,  have  been  clearly  pointed  out 
in  the  argument.  If  class  or  partial  legislation  was  contem- 
plated by  the  Act,  the  Boards  would,  in  our  opinion,  haye 
been  specially  empowered  for  that  purpose.  We  answer  the 
first  and  second  questions  in  the  afi&rmatiye. 

Wood  asked  for  costs,  mentioning  Kin  Sing  v.  Won  Paw  ( </). 

Stawsll,  0.  J. — ^We  doubt  whether  we  should  haye  giyen 
costs  in  that  case.  The  certificate  has  not  been  yet  drawn 
up,  and  we  will  direct  the  officer  not  to  draw  up  any  similar 
certificates  with  costs. 

(g)  Anie,  p.  808. 


Ex  PARTB  JAMES  AHD  GEORGE  MOUATT, 
In  rb  BRODBIBB  and  Ahothbb. 

I>ec6mber6. 

jyLOTION,  on  notice,  to  reyiew  taxation  of  a  bill  of  costs.  Where  oosts 

and  to  disallow  the  costs  of  taxing  it,  "  on  the  grounds  that  ^^^^ 

"  many  of  the  items  contained  in  the  said  bill  of  costs  had  action  as 

between  party 
and  party, 
and  nnder  such  taxation  costs  have  been  paid  or  become  payable  to  one  party,  and  such 
party  then  changes  his  attorney,  and  within  a  month  taxes  the  costs  as  between  attorney 
and  client,  the  Prothonotary  re-taxes  tbe  whole  bill  as  it  is ;  snch  bill  most  include  the 
items  already  taxed  as  between  party  and  party,  in  order  that  the  taxing-officer  may 
judge  of  the  propriety  of  the  extra  costs ;  and  the  costs  of  the  taxation  depend  on 
whether  there  is,  or  is  not,  a  reduction  of  one-sixth  of  the  whole  1»11»  and  not  of  the 
bill  of  extra  charges  only. 

If  the  client  think  the  items  already  taxed  as  between  party  and  party  should  not 
be  re-taxed,  he  should  wait  till  the  month  is  expired ;  or  he  should  apply  to  a  Judge 
for  such  a  special  order  to  tax,  as  is  proper  under  the  circumstances. 
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1862.         '^  been  already  taxed,  and  many  of  them  taxed  and  paid  prior 
^'^^      "  to  the  said  taxation." 

MOUATT, 

Zn  r« 
Bbodbibb.         Brodnbh  and  Crisp  were  solicitors  and  attorneys  for  Jamu 

and  George  Mouatt,  and  acted  as  their  attorneys  in  the  actions 

MaucUt  V.  Goldsbrough,   Kaye  v,  Mouatt^    Oovett  v.  MauaU^ 

Kaye  v,  Mouattj  and  Mouatt  v.  Oovett,     In  some  of  these 

actions  costs  had  been  taxed  as  between  party  and  party,  and 

had  been  paid,  or  become  payable,  to  the  Mouatts,    After  the 

taxation  of  these  costs,  as  between  party  and  party,    the 

Mouatts  changed  their  attorney,  and  taxed  the  bill  of  Uieir 

late  attorneys.     On  the  taxation  of  this  bill  the  question  now 

brought  before  the  Conrt  arose,  whether  the  Prothonotary,  in 

determining  the  extra  costs  due  to  the  attorneys  from  their 

clients,  beyond  those  sanctioned  as  between  party  and  party, 

was  to  re- tax  the  charges  already  allowed  as  between  party 

and  party,  or  was  only  to  tax  the  extra  charges.      In  the 

present  case  the  bill  as  taxed  was  less  by  one-sixth,  if  the 

sixth  were  calculated  on  the  extra  costs  only,  but  was  not  so 

if  the  sixth  were  calculated  on  the  whole  costs,  including 

those  already  taxed  as  between  party  and  party. 

Higinhoiham  for  the  motion. — It  may  be  that  the  mast^ 
must  tax  all  the  items  over  again,  and  in  this  view,  the  seoond 
fee  for  taxing  may  possibly  be  chargeable ;  but  the  costs  as 
between  party  and  party  should  be  deducted,  they  haying  been 
already  taxed.  There  is  no  necessity  to  tax  them  again.  If 
the  additional  costs  as  between  attorney  and  client  are  reduced 
one-sixth,  the  costs  of  taxation  should  be  borne  by  the  attorney. 

FellowSy  contra. — The  only  question  is  the  taxing-fee :  the 
cases  determine  that  the  bill  of  costs  should  include  all  the 
items.  If  one-sixth  of  that  bill — ^no  matter  of  what  items  it 
may  consist — is  not  struck  off,  the  costs  of  taxation  follow  as 
of  course.  Mills  v,  Revett  (A),  Waller  v.  Lacey  {/),  Ivitney  v. 
Marks  (k), 

(A)  1  A.  &  E.,  856.  OO  1  ^-  &  <^-*  &8.  (k)  16  H.  &  W.,  843. 
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Stawbll,  C.  J. — The  officer  had  to  go  over  some  at 
leasts  of  the  items  already  taxed  as  between  party  and 
party.  If  it  were  necessary  for  him  to  reconsider  any,  he 
was  entitled  to  charge  the  fee  for  re-taxation.  The 
11th  Ftc,  No.  33,  was  passed  for  the  benefit  of  clients. 
Before  the  month  therein  mentioned,  the  client  is  entitled 
to  have  a  taxation  as  a  matter  of  course,  and  without 
any  application  to  a  Judge;  after  that  month,  either  the 
client  or  the  attorney  may  obtain  an  order  for  taxation. 
The  obyious  conclusion  is,  that  under  special  circumstances, 
the  client  may  also  apply  within  the  month  to  a  Judge  for  an 
order  of  reference  suited  to  the  special  circumstances.  The 
Srd  section  declares  that,  "  if  such  bill  when  taxed  " — ^that 
is  to  say,  the  whole  bill — "  be  less  by  one-sixth,"  then  the 
attorney  shall  pay  the  costs  of  taxation,  &c.  That  is  the  bill 
as  it  is ;  and  the  authorities  decide  that  the  bill  must  contain 
the  items  already  taxed  between  party  and  party,  in  order 
that  the  Master  may  judge  of  the  propriety  of  the  extra  costs. 
If  the  party  thinks  that  the  bill  so  to  be  taxed,  as  between 
attorney  and  client,  ought  not  to  contain  the  items  already 
taxed,  as  between  party  and  party,  he  need  not  consent  to 
tax  within  the  month,  but  may  wait  till  the  month  is  expired ; 
or  he  may  go  before  a  Judge  within  the  month,  stating  as 
special  circumstances  the  reasons  why  the  items  already  taxed 
should  not  be  re-taxed,  and  the  Judge  may  make  such  order, 
as  to  the  taxation,  and  as  to  the  costs  of  taxing,  as  is  proper 
under  the  circumstances.  There  need  not  be  a  wrong  without 
a  remedy  in  the  case.  The  taxing-officer  was  right.  But 
the  point  is  no  doubt  a  debateable  one;  and  therefore  the 
application  to  review  will  be  refused  without  costs. 


Ex  parte 

MOUATT, 

In  re 
Bbodsibb. 


Application  refused  without  costs. 
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DILL  V.  MURPHY  ato  Anothbb. 


The  declaration  stated  tliat  the  Defendants  assaulted  the 


1862. 

December  9.     ^^ 

The  36th  JL  RESPASS  for  false  imprisonment. 

Bection  of  the 
Constitation 
Act,  em- 

I^^l^are  of  ^l^intif^  took  him  into  custody,  and  caused  him  to  be  impri- 
Victoria  to       soned  for  a  long  time,  and  until  he  paid  the  sum  of  £130  to 

privileges  of     procure  his  release  from  such  imprisonment 
the  Cotincil 
and  Aflsembly, 
80  that  no 
snch  priyilege 
should  exceed 
**  those  now- 
held  exvjoyed 
and  exercised 
by  the 
Commons 
House  of 
Parliament  or 
the  members 
thereof"  hu 
no  reference 
to,  and 
makes  no 
restriction  in 
consequence 
of,  the 
manner  in 
which  the 
House  of 

Commons  acquired,  or  the  capacity  in  which  it  exerdses,  its  privileges;  and  under  that 
section,  the  powers  and  privileges  of  the  Commons  House,  whether  obtained  by  the  le* 
et  eotuuetudo  parUamenii  or  not,  and  whether  or  not  enjoyed  as  a  deliberative  assembly, 
or  as  a  component  part  of  the  highest  Court  in  the  realm,  may  be  duly  confeired  by  the 
legislature  of  Victwia  on  the  Legislative  Council  and  Legislative  Assembly  of  Victoria. 

The  Act  20  Vic,,  No.  1,  is  an  express  exercise  of  the  power  given  by  the  35th  section 
only  of  the  Constitution  Act — as  to  parliamentary  privilege ;  and  is  a  due  exercise  of 
the  power  thereby  given  '*  to  define  "  such  privilege. 

Per  Staioell,  C.  J. — It  is  not  clear  from  20  Vic,,  No.  1,  sec.  2,  whether  the  determin- 
ation on  the  privileges  of  the  House  of  Commons  is  a  determination  on  law — of  which 
the  judges  are  to  have  judidal  knowledge,  or  on  facts — ^which  are  to  be  susceptible  d 
proof  by  evidence. 

Per  Molestoorth,  J. — ^The  20  Vic,,  No.  20,  sec.  2,  recognizes  the  convenience  of 
producing  the  journals  of  the  House  of  Commons  as  evidence  for  some  debateable 
questions.  That  may  mean  either  to  enable  the  Houses  themselves  to  decide  their  own 
powers,  or  to  enable  some  other  tribunal  to  decide  on  them  when  disputed  by  i 
antagonist  of  the  Houses. 


Ilrst  plea :  "  That  after  the  passing  of  the  Constitution  Statute  being 
a  Statute  of  the  Imperial  Parliament  made  and  passed  in  a  aesaon  of 
the  said  Parliament  held  in  the  17th  and  18th  years  of  the  reign  of 
Her  present  Majesty  and  after  the  passing  of  the  Act  of  the  Parliament 
of  Victoria  made  and  passed  in  the  20th  year  of  Her  said  Majesty  and 
numbered  1  and  before  and  during  the  alleged  wrongs  in  the  declaratiaa 
a  Parliament  of  Victoria  was  held  and  sitting  at  the  Parliament 
Houses  in  the  city  of  Melbourne  and  colony  of  Victoria  being  the 
place  duly  appointed  by  the  Qovemor  of  the  said  colony  for  the  sitting 
of  the  Legislative  Council  and  Legislative  Assembly  of  the  said  cokwy 
and  that  a  select  committee  of  the  said  Assembly  appointed  by  the 
said  Assembly  to  inquire  into  and  report  upon  certain  matters  was 
also  sitting  and  that  the  said  Sir  J^ttncis  Murphy  was  and  still  is  a 
member  and  the  Speaker  of  the  said  Assembly  and  that  one  William 
Fraxer  being  the  person  referred  to  in  the  article  hereinafter  set  forth 
as  '  Mr.  Fraxer'  and  as  the  'member  for  Creswick '  was  and  still  is  a 
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member  of  the  said  Anembly  and  was  a  member  of  the  said  select  1862. 

committee  and  that  the  said  WilUam  G^torge  Palmar  was  and  still  is 

the  Sergeant-at-Arms  attending  the  said  Assembly  and  that  by  force 

of  the  said  Constitution  Statute  and  of  the  said  Act  of  the  Parliament 

of  Victoria  the  privileges  and  powers  of  the  said  Assembly  were  and 

still  are  the  same  as  those  held  exercised  and  enjoyed  by  the  Commons 

House  of  the  Imperial  Parliament  at  the  time  of  the  passing  of  the 

sud  Constitution  Statute  and  that  at  the  said  last  mentioned  time  the 

said  House  held  exerdsed  and  enjoyed  the  privilege  and  power  of 

ordering  the  attendance  at  the  bar  of  the  said  House  of  any  person 

whom  the  said  House  might  consider  necessary  to  question  and 

examine  in  respect  of  any  matter  under  discussion  or  debate  in  the 

said  House  and  in  the  event  of  the  wiUiil  disobedience  and  contempt 

of  such  order  after  due  notice  of  sending  for  such  person  and  bringing 

hbn  before  the  said  House  under  the  warrant  of  the  Speaker  of  the 

said  House  and  in  the  custody  of  the  Sergeant-at- Arms  attending  the 

said  House  and  that  after  the  passing  of  the  said  Constitution  Statute 

and  of  the  said  Act  of  the  Parliament  of  Victoria,  and  while  the  said 

Parliament  of  Victoria  was  duly  held  and  was  sitting  as  aforesaid  and 

while  the  said  select  committee  of  the  said  Assembly  was  sitting  as 

aforesaid  and  while  the  said  Sir  Francii  Mwrfhg  was  a  member  and 

the  Speaker  of  the  said  Assembly  and  while  the  said  William  Fraxer 

was  a  member  of  the  said  Assembly  and  of  the  said  select  committee 

and  while  the  said  WilUam  George  P<Umer  was  the  Sergeant-at-Arms 

attending  the  said  Assembly  and  before  the  said  alleged  wrongs  the 

Plaintiff  being  the  printer  and  publisher  of  a  certain  newspaper 

printed  and  published  at  Melbourne  in  the  said  colony  called  the 

Argue  printed  and  puUished  in  the  said  newspaper  a  certain  article 

of  and  concerning  the  said  Assembly  and  of  and  concerning  the  said 

select  committee  and  of  and  concerning  the  said  William  Frazer  as  a 

member  of  the  said  Assembly  and  of  the  said  select  committee  which 

article  was  in  the  words  following : — [The  article  was  here  eet  out 

enHre.']    And  that  the  said  article  coming  on  to  be  discussed  and 

debated  in  the  said  Assembly  it  was  by  the  said  Assembly  adjudged 

and  determined  that  the  said  article  was  a  scandalous  breach  of  the 

privileges  of  the  said  Assembly  and  that  it  was  considered  necessary 

by  the  said  Assembly  that  the  Plaintiff  as  the  printer  and  publisher  of 

the  said  Argue  newspaper  should  attend  before  the  said  Assembly  to 

be  questioned  and  examined  of  and  concerning  the  premises  and  that 

it  was  ordered  by  the  said  Assembly  that  the  Plaintiff  should  attend 

the  said  Assembly  for  that  purpose  of  which  order  the  Plaintiff  before 

the  said  alleged  wrongs  had  notice  and  might  have  attended  the  said 

Assembly  in  obedience  to  such  order  but  wilfully  and  contemptuously 

without  any  cause  or  reasonable  excuse  neglected  and  refused  so  to  do 

and  <tisregarded  the  said  order  of  aU  which  premises  the  said  Assembly 

had  notice  and  the  Defendants  fhrther  say  that  thereupon  and  in 

order  to  compel  the  attendance  of  the  Plaintiff  before  the  said 

Assembly  and  before  the  said  alleged  wrongs  it  was  resolved  and 

determined  by  the  said  Assembly  that  the  Plaintiff  should  be  sent  for 
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1862.  And  brought  before  the  said  Aflsembly  in  the  custody  of  the  Sergeant- 

at-Arms  attending  the  said  Assembly  and  that  the  Speaker  of  the 
said  Assembly  shonld  issue  lus  warrant  accordingly  Whereapon  the 
said  Sir  Francis  Murphy  as  such  Speaker  in  pursuance  and  execution 
of  the  said  resolution  and  determination  and  before  the  sud  alleged 
wrongs  made  and  issued  his  warrant  under  his  hand  and  seal  directed 
to  the  said  WilUum  Chorge  Palmer  as  such  Sergeant*  at- Arms  and 
thereby  reciting  that  the  Plaintiff  theran  described  as  Qtorge  IHU  of 
Great  Collins-street  in  the  city  of  Melbourne  printer  did  print  and 
publish  in  the  said  city  in  a  certain  newspaper  called  the  Argut  a 
certain  scandalous  malicious  and  libellous  article  of  and  concerning 
the  Legislative  Assembly  of  the  colony  of  Victoria,  and  of  and 
concerning  a  select  committee  of  the  said  Assembly  and  of  and 
concerning  the  sud  William  Frazer  in  his  capacity  as  a  member  of 
the  said  Assembly  and  of  the  scud  select  committee  being  the  article 
hereinbefore  set  forth  and  that  the  said  Assembly  sitting  at  the 
Parliament  Houses  in  the  sud  city  being  the  place  duly  appointed 
by  the  Qovemor  of  the  colony  of  Victoria  for  the  sitting  of  the 
Legislative  Coundl  and  the  Legislative  Assembly  did  acyudge  and 
determine  that  the  said  article  was  a  scandalous  breach  of  the 
privileges  of  the  said  Assembly  and  did  then  and  there  by  reason  of 
the  premises  and  in  accordance  with  the  lawful  powers  usages  and 
privileges  of  the  ssad  Legislative  Assembly  order  that  the  said 
Choree  DUl  should  attend  the  said  Legislative  Assembly  and  that 
the  said  Charge  DUl  had  due  notice  of  such  order  and  might  have 
attended  the  said  Assembly  in  obedience  thereto  but  wilfiilly  and 
contemptuously  without  any  reasonable  cause  or  excuse  in  that  behalf 
neglected  and  refused  to  do  so  and  disregarded  the  said  order  and 
that  the  said  Assembly  being  informed  of  such  neglect  and  refusal 
did  afterwards  resolve  and  determine  that  the  said  George  DiU 
having  been  ordered  to  attend  the  said  Assembly  and  not  so 
attending  in  obedience  to  such  order  was  guilty  of  a  contempt  of 
the  said  Assembly  and  that  he  should  be  sent  for  in  custody  of  the 
Sergeant-at-Arms  and  that  the  Speaker  of  the  said  Assembly  should 
issue  his  warrant  accordingly  it  was  thereby  required  that  the  said 
Sergeant-at-Arms  should  take  into  his  custody  the  body  of  the  said 
Cftorge  DiU  and  should  bring  him  in  custody  before  the  said 
Assembly  at  the  Parliament  Houses  aforesaid  to  be  then  and  there 
dealt  with  as  should  by  the  said  Assembly  in  pursuance,  of  and 
according  to  the  said  lawful  powers  usages  and  privileges  of  the  said 
Assembly  be  resolved  and  determined  and  all  sherifis  deputy-sheriffii 
constables  and  other  o£Bicers  were  thereby  required  to  be  aiding  and 
assisting  to  the  said  Sergeant-at-Arms  in  the  execution  thereof  and 
the  sud  Sir  Franeie  Murphg  as  such  Speaker  delivered  the  said 
warrant  to  the  said  WUUam  George  Palmer  as  such  Sergeant- 
at-Arms  to  be  executed  according  to  law  By  virtue  and  in  execation 
of  which  sud  warrant  the  said  William  George  Palmer  as  such 
Serg^ant-at-Arms  at  the  time  of  the  said  alleged  wrongs  and  while 
the  said  Parliament  of  Victoria  was  sitting  as  aforesaid  gently  laid 
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his  hands  upon  the  Plaintiff  to  arrest  him  and  did  arrest  him  by  his  1862. 

body  and  take  him  into  custody  and  ^d  necessarily  imprison  the 
Plaintiff  for  a  certun  time  until  he  the  said  William  Geotye  Palmer 
Bk  such  Sergeant-at-Arms  could  bring  the  Plaintiff  before  the  said 
Assembly  in  obedience  to  the  said  warrant  which  are  the  said  alleged 
wrongs    And  this  the  Defendants  are  ready  to  verify." 

Second  plea :  "  That  after  the  pasnng  of  the  Constitution  Statute 
being  a  Statute  of  the  Imperial  Parliament  made  and  passed  in  a 
session  of  the  said  P&rUament  held  in  the  17th  and  18th  years  of  the 
reign  of  Her  present  Majesty  and  after  the  passing  of  the  Act  of  the 
Parliament  of  Victoria  made  and  passed  in  the  20th  year  of  the  rdgn 
of  Her  said  Majesty  and  numbered  1  and  before  and  during  the 
alleged  wrongs  in  the  declaration  a  Parliament  of  Victoria  was  held 
and  sitting  at  the  Parliament  Houses  in  the  city  of  Mdboxime  and 
colony  of  Victoria  being  the  place  duly  appointed  by  the  Governor  of 
the  said  colony  fbr  the  sitting  of  the  Legislative  Council  and  Legis- 
lative Asaembly  of  the  said  colony  and  that  a  select  committee  of  the 
said  Assembly  appointed  by  the  said  Assembly  to  inquire  into  and 
report  upon  certain  matters  was  also  sitting  and  that  the  said  Sir 
Trancis  Murpky  was  and  still  is  a  member  and  the  Speaker  of  the 
said  Assembly  and  that  one  WilUam  Frazer  being  the  person  referred 
to  as  '  B(r.  Frazer*  and  as  the  'member  for  Creswick '  in  the  article 
hereinafter  set  forth  was  and  still  is  a  member  of  the  said  Assembly 
and  was  a  member  of  the  said  select  committee  and  that  the  said 
WUUam   George  Palmer  was   and  still    is  the  Sergeant-at-Arms 
attending  the  said  Assembly  and  that  by  force  of  the  said  Consti- 
tution Statute  and  of  the  said  Act  of  the  Parliament  of  Victoria  the 
privileges  and  powers  of  the  said  Assembly  were  and  still  are  the 
same  as  those  held  exercised  and  enjoyed  by  the  Commons  House  of 
the  Imperial  Parliament  at  the  time  of  the  passing  of  the  said 
Constitution  Statute  and  that  at  the  said  last  mentioned  time  the 
said  House  held  exercised  and  enjoyed  the  privilege  and  power  of 
adjudging  and  determining  that  any  publication  of  and  concerning 
the  said  House  or  of  and  concerning  a  select  committee  of  the  said 
House  or  of  and  concerning  a  member  of  the  said  House  in  that 
capacity  was  a  libel  and  a  breach  of  the  privileges  of  the  said  House 
and  that  the  printer  or  publisher  of  such  libel  was  guilty  of  a 
contempt  and  of  a  breach  of  the  privileges  of  the  said  House  and  of 
a4jiid^ng  and  determining  that  such  person  should  for  his  sud 
offence  under  the  warrant  of  the  Speaker  of  the  said  House  be 
committed  to  the  custody  of  the  Sergeant-at-Arms  attending  the 
said  House  for  any  space  of  time  unless  the  said  Parliament  should 
be    sooner  prorogued  or  unless  the  said  House  should  be  sooner 
dissolved  and  that  after  the  passing  of  the  said  Constitution  Statute 
and  of  the  said  Act  of  the  Pkirliament  of  Victoria  and  while  the  sud 
Parliament  of  Victoria  was  duly  held  and  was  sitting  and  while  the 
said  select  committee  was  sitting  as  aforesaid  and  while  the  sud  Sir 
JF^aneie  Mwrphy  was  a  member  and  the  Speaker  of  the  said  Assembly 
and  wlule  the  said   WUUam  Frazer  was  a  member  of  the  said 
VOL.  I. — LAW.  0  0 
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1862.  ABsembly  and  of  the  mid  select  committee  and  while  tbe  said 

WiUiam  Oeorge  Palmer  was  the  Sergeant-at-Arms  attending  tlie 
said  Assembly  and  before  the  said  alleged  wrongs  the  Plaintiff 
being  the  printer  and  pablisher  of  a  certain  newspaper  printed  and 
pnblished  at  Melboame  in  the  said  colony  called  the  Argu9  printed 
and  published  in  the  said  newspaper  a  certain  article  of  and  con- 
oeming  the  said  Assembly  and  of  and  concerning  the  sud  select 
committee  and  of  and  concerning  the  said  WiUiam  Fraxer  as  a 
member  of  the  said  Assembly  which  article  was  in  the  words 
following  : — \_The  tame  article  was  here  again  set  out  entire,'] — ^And 
the  Defendants  farther  say  that  the  said  Assembly  sitting  as  aforesaid 
adjudged  and  determined  that  the  said  article  was  a  scandalous 
breach  of  the  privilege  of  the  said  Assembly  and  afterwards  haTing 
examined  the  Plaintiff  of  and  concerning  the  premises  and  the 
Plaintiff  having  admitted  before  and  in  the  presence  of  the  said 
Assembly  that  he  had  pnblished  the  said  article  did  afterwards 
adjndge  and  determine  that  the  Plaintiff  having  pnblished  the  said 
libelloas  article  was  guilty  of  a  contempt  and  breach  of  the  privileges 
of  the  sfud  Assembly  and  that  he  should  for  his  siud  offence  be 
committed  to  the  custody  of  the  Sergeant-at-Arms  attending  the 
said  Assembly  and  be  kept  in  such  custody  for  the  space  of  one 
calendar  month  unless  the  said  Assembly  should  sooner  order  his 
discharge  or  unless  the  said  Parliament  of  Victoria  should  sooner 
be  prorogued  or  unless  the  said  Assembly  should  sooner  be  dissolved 
and  that  the  Speaker  of  the  said  Assembly  should  issue  his  warrast 
accordingly  Whereupon  the  said  Sir  Fra/neie  Mwrpky  as  such 
Speaker  in  pursuance  and  in  execution  of  the  said  adjudication  and 
determination  and  before  the  said  alleged  wrongs  made  his  warrant 
under  his  hand  and  seal  directed  to  the  said  WiUiam  Charge  JPalmer 
as  such  Sergeant-at-Arms  and  thereby  reciting  that  the  Plaintiff 
therein  described  as  George  DiU  of  Great  Collins-street  in  the  city 
of  Melbourne  printer  did  print  and  publish  in  the  said  city  in  a 
certiun  newspaper  called  the  Argue  a  certain  scandalous  malidous 
and  libellous  article  of  and  concerning  the  Legislatite  Assembly  of 
the  colony  of  Victoria  and  of  and  concerning  a  select  committee  of 
the  said  Assembly  and  of  and  concerning  the  said  WUUam  Fraxer  in 
his  capacity  as  a  member  of  the  siud  Assembly  and  of  the  said  select 
committee  being  the  article  hereinbefore  set  forth  And  that  the  said 
Assembly  sitting  at  the  Parliament  Houses  in  the  said  dty  being  the 
place  duly  appointed  by  the  Governor  of  the  colony  of  Victoris  for 
the  sitting  of  the  Legisktive  Council  and  the  Legislative  Aseemblj 
did  adjudge  and  determine  that  the  said  article  was  a  scandaloos 
breach  of  the  privileges  of  the  said  Assembly  And  that  tbe  said 
Assembly  did  afterwards  adjudge  and  determine  that  the  said  Oeorge 
Dill  having  published  the  said  libellous  article  was  gtiilty  of  a 
contempt  and  breach  of  the  privileges  of  the  said  Assembly  and  that 
he  should  for  his  said  offence  be  committed  to  the  custody  of  the  sud 
Sergeant-at-Arms  and  be  kept  in  such  custody  for  the  space  of  one 
calendar  month  unless  the  said  Assembly  should  sooner  order  his 
discharge  or  unless  the  said  Parliament  of  Victoria  should  be 
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prorogued  or  imless  the  said  ABsembly  should  he  sooner  diasolved  and  1862. 

that  the  Speaker  should  issue  his  warrant  accordingly     It  was 

thereby  required  that  the  said  Sergeant-at-Arms  should  take  into  his 

custody  the  said  Qeorge  DUl  and  him  safely  keep  during  the  said 

term  of  one  calendar  month  unless  the  said  Legislatiye  Assembly 

should  sooner  order  his  discharge  or  unless  the  said  Parliament  of 

Victoria  be  sooner  prorogued  or  unless  the  sud  Assembly  should  be 

sooner  dissolved  and  aU  sheriffs  deputy-sheriffs  constables  and  other 

officers  were  thereby  required  to  be  aiding  and  assisting  to  the  said 

Sergeant-at-Arms  in  the  execution  thereof  and  the  said  Sir  FrancU 

Murphy  as  such  Speaker  delivered  the  said  warrant  to  the  said 

WUUam  Qeorge  Palmer  as  such  Sergpeant-at-Arms  to  be  executed 

according  to  law    By  virtue  and  in  execution  of  which  said  warrant 

the  said  WUUam  George  Palmer  as  such  Sergeant-at-Arms  at  the 

time  of  the  said  alleged  wrongs  gently  laid  his  hands  upon  the 

Plaintiff  to  arrest  him  and  take  him  into  custody  and  did  arrest  him 

by  his  body  and  did  imprison  him  until  afterwards  and  during  the 

said  space  of  one  calendar  month  the  said  Parliament  of  Victoria 

not  having  been  prorogued  and  the  sud  Assembly  not  having  been 

dissolved  the  Plaintiff  was  discharged  by  order  of  the  said  Assembly 

from  his  said  imprisonment  which  are  the  said  alleged  wrongs    And 

this  the  Defendants  are  ready  to  verify.  " 

Third  plea :  "  That  after  the  passing  of  the  Constitution  Statute 
being  a  Statute  of  the  Imperial  Parliament  made  and  passed  in  a 
session  of  the  said  Parliament  held  in  the  17th  and  18th  years  of 
the  reign  of  Her  present  Majesty  and  after  the  passing  of  the  Act  of 
the  Parliament  of  Victoria  made  and  passed  in  the  20th  year  of  the 
reign  of  Her  said  Majesty  and  numbered  1  and  before  and  during  the 
alleged  wrongs  in  the  declaration  a  Parliament  of  Victoria  was  held 
and  sitting  at  the  Parliament  Houses  in  the  city  of  Melbourne  and 
colony  of  Victoria  being  the  place  duly  appointed  by  the  Governor  of 
the  said  colony  for  the  sitting  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  the  said  colony  and  that  the  said  Sir  FrancU 
Murphy  was  and  still  is  a  member  and  the  Speaker  of  the  said 
Assembly  and  that  the  said  William  George  Palmer  was  and  stiU  is 
the  Sergeant-at-Arms  attending  the  said  Assembly  and  that  by  force 
of  the  said  Constitution  Statute  and  of  the  said  Act  of  the  Parlia- 
ment of  Victoria  the  privileges  and  powers  of  the  said  Assembly  were 
and  still  are  the  sake  as  those  held  enjoyed  and  exercised  by  the 
Commons  House  of  the  Imperial  Parliament  at  the  time  of  the 
passing  of  the  sud  Constitution  Statute  and  that  at  the  said  last 
mentioned  time  the  said  House  held  exercised  and  enjoyed  the 
privilege  and  power  of  ordering  the  attendance  at  the  bar  of  the  said 
House  of  any  person  whom  the  said  House  might  consider  necessary 
to  question  and  examine  in  respect  of  any  matter  under  discussion  or 
debate  in  the  said  House  and  in  the  event  of  the  wilful  disobedience 
and  contempt  of  such  order  after  notice  to  such  persons  of  adjudging 
and  determining  such  person  to  have  been  gpailty  of  a  contempt  and 
of  a  breach  of  the  privile^  of  the  said  House  and  of  ordering  that 

o  c  2 
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1862.  Buch  person  should  for  his  said  contempt  nnder  the  warrant  of  tbe 

Speaker  of  the  said  House  he  committed  to  the  cnstody  of  the  Sergeut* 
at-Arms  attending  the  said  Honse  during  the  pleasure  of  the  aid 
House  and  that  after  the  passing  of  the  sud  Constitution  Statute  and 
of  the  said  Act  of  the  Parliament  of  Victoria  and  while  the  bkA 
Parliament  was  duly  held  and  sitting  and  while  the  said  Sir  Dranat 
Murphy  was  a  memher  and  the  Speaker  of  the  said  Aaaemhlj  tnd 
while  the  said  William  Choree  F<dmer  was  the  Sergeant-at-Anni 
attending  the  sud  Assembly  and  before  the  said  alleged  wrongi 
certain  matters  came  on  to  be  cUscussed  and  debated  and  were  under 
discussion  and  debate    in    the    said  Assembly  in  respect  of  sad 
concerning  which  it  was  considered  necessary  by  the  said  Assembly 
that  the  Plaintiff  should  be  questioned  and  ezumined  before  the  sud 
Assembly  and  that  the  said  Assembly  ordered  that  the  Haintiff 
should  attend  the  said  Assembly  for  that  purpose  of  which  order  the 
FlaintijBr  before  the  said  alleged  wrongs  had  notice  and  might  ha?e 
attended  the  said  Assembly  in  obedience  thereto  but  wilAilly  sad 
contemptuously  and  without  any  reasonable  cause  or  excuse  neglected 
and  refused  so  to  do  and  disregarded  the  said  order  of  all  wludi 
premises  the  said  Assembly  had  notice  and  the  said  Assembly  having 
afterwards  examined  the  Plaintiff  of  and  concerning  his  disobedience 
of  the  said  order  and  the  Plaintiff  having  admitted  before  and  in  the 
presence  of  the  said  Assembly  that  he  had  had  notice  of  the  nid 
order  but  had  wilfully  refused  to  obey  the  eaxd  order  did  afterwardi 
adjudge  and  determine  that  the  Plaintiff  having  been  ordered  to 
attend  the  said  Assembly  and  not  attending  in  obedience  to  sach 
order  was  gpiilty  of  a  contempt  of  the  said  Assembly  and  ordered 
that  the  Plaintiff  having  been  adjudged  guilty  of  such  contempt 
should  be  taken  into  the  custody  of  the  Sergeant-at-Arms  attending 
the  said  Assembly  and  be  kept  in  such  cnstody  during  the  pleasure  of 
the  said  Assembly    Whereupon  the  said  Sir  Francis  MurjtJ^  as  m^ 
Speaker  in  pursuance  and  in  execution  of  the  sud  adjudicaticD 
determination  and  order  and  before  the  said  alleged  wrongs  made 
and  issued  his  warrant  under  his  hand  and  name  directed  to  the  said 
William   G^tor^e  Falmer  as  such    Sergeant-at-Arms  and  thereby 
reciting  that  the  stud  Assembly  had  ordered  that  the  Plaintiff  in  the 
said  warrant  described  as  George  Dill  of  Great  CoUins^street  in  the 
city  of  Melbourne  printer  having  been  by  the  said  Assembly  a^jodged 
guilty  of  a  contempt  of  the  said  Assembly  be  for  such  contempt  takes 
into  the  custody  of  the  Sergeant-at-Arms  of  the  said  Assembly  and 
be  kept  in  such  custody  during  the  pleasure  of  the  said  Assembly   It 
was  thereby  required  that  the  said  Sergeant-at-Arms  should  forthwith 
take  into  his  custody  the  body  of  the  said  George  JDill  and  him  safdy 
keep  during  the  pleasure  of  the  said  Assembly  and  all  sberifia  deputy* 
sheriffs  constables  and  other  officers  were  thereby  required  to  be 
aiding  and  assisting  to  the  said  Sergeant-at-arms  in  the  execntioD 
thereof    And  the  said  Sir  Frafuns  Murphy  as  snid  Speaker  delivered 
the  said  warrant  to  .the  said  Willittm  George  Falmer  as  such  Sergeant- 
at-Arms  to  be  executed  according  to  law    By  virtue  and  in  exeentiofi 
of  which  said  warrant  the  said   William  George  Falmer  aa  each 
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Sergeant-at  Arms  at  the  time  of  the  aaid  alleged  wrongs  and  while 
the  said  Parliament  of  Victoria  was  sitting  as  aforesaid  gently  hud 
his  hands  npon  the  Plaintiff  to  arrest  him  and  did  arrest  him  hy  his 
hody  and  take  him  into  custody  and  imprison  him  until  afterwards 
the  said  Parliament  of  Victoria  not  haying  heen  prorogued  and  the 
Siud  Assemhly  not  having  heen  dissolved  the  Plaintiff  was  discharged 
from  his  said  imprisonment  hy  order  of  the  said  Assemhly  which  are 
the  said  alleged  trespasses  And  this  the  Defendants  are  ready  to 
verify." 

Demurrer :  '^  That  the  Defendants  pleas  are  had  in  suhstance  for  that 
the  Legislature  of  this  colony  possesses  no  judicial  or  inquisitorial 
ftmctions  analogous  to  those  of  the  High  Court  of  Parliament  and  there- 
fore has  no  such  power  as  hy  the  pleas  appears  to  have  heen  exercised 
That  the  powers  privileges  and  immunities  of  the  said  Legislature 
have  not  heen  'defined'  within  the  meaning  of  the  Constitution 
Act"  (Z).  


1862. 


(Q  The  following  were  the  points 
assigned  hy  the  Pkdntiff  for  argu- 
ment :— 1.  That  the  Constitution 
Act  (sec.  35)  does  not  entitle  the 
colonial  Legislature  to  the  ptivi- 
leges  immunities  and  powers  of 
Parliament  as  exercised  hy  the 
House  of  Commons  hut  merely 
to  the  privileges  immunities  and 
powers  of  the  House  of  Commons. 
2.  That  the  ohject  of  the  Con- 
stitution Act  heing  to  establish  a 
legislative  body  oidy  it  is  not  to  he 
construed  as  entitling  that  hody 
to  any  privileges  immunities  and 
powers  which  are  exercised  by  or 
inherent  in  the  House  of  Com- 
mons as  a  constituent  part  of  a 
Court  of  Justice  but  merely  to 
Boch  as  are  exercised  by  it  as  a 
Legislature.  8.  That  the  power 
of  committing  for  contempt  is 
confined  to  Courts  of  Justice  and 
all  commitments  by  the  House  of 
Lords  and  House  of  Commons 
respectively  depend  for  their  va- 
lidity on  the  fact  that  Parliament 
is  a  Court.  4.  That  if  all  the 
Piarliamentary  powers  of  the  House 
of  Commons  can  be  claimed  by  the 
local  Legislature  they  would  pos- 
sess the  power  of  impeachment. 


5.  That  as  the  House  of  Lords  in 
dealing  with  appeals  and  writs  of 
error  without  the  presence  of  the 
House  of  Commons  abjudicates  as 
"the  Parliament "  and  not  as  the 
House  of  Lords  so  likewise  a  com- 
mitment by  the  House  of  Com- 
mons for  contempt  is  substantially 
a  commitment  by  the  High  Court 
of  Parliament.  6.  That  although 
commitments  for  contempt  of  the 
House  of  Commons  in  its  legis- 
lative character  are  constantly 
made  they  are  recognised  only  by 
the  other  Superior  Courts  as  com- 
mitments by  a  Court  of  Justice  for 
contempt  of  such  Court.  7.  That 
the  only  "privileges**  and  "im- 
munities  "  of  the  House  of  Com- 
mons necessary  for  a  legislative 
body  are  "freedom  from  arrejts 
and  molestations"  and  "liberty 
of  speech."  8.  That  the  only 
"  power  "  of  the  House  of  Com- 
mons necessary  for  a  legislative 
body  is  the  power  of  expelling  its 
members  and  of  otherwise  reg^at- 
ing  its  own  proceedings.  9.  That 
the  Colonial  Act  20  VhUtruB  No.  1 
is  a  Statute  affecting  the  liberty 
of  the  subject  and  as  such  ought  to 
receive  the  strictest  construction. 
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1862.  Michtey  for  the  Plamtiff  (m) — Fellows  and  Dchson  with 

him.  The  privileges,  immunities,  and  powers  claimed  in  the 
pleas  are  not  given  to  the  Assembly  by  the  Statute  law, 
and  are  not  inherent  in  the  Assembly.  As  to  the  claim  of 
them  by  Statute,  it  must  depend  entirely  on  Section  35  of  the 
Constitution  Statute.  The  general  power  of  legishition  in  all 
cases  whatsoever,  given  to  the  local  legislature  by  Section  1  of 
that  Statute,  is  limited  by  Section  35,  and  Section  35  is  limited 
by  the  conditions  expressed  within  itself.  The  Constitiition 
Statute,  by  Section  35,  gives  privileges  to  the  local  legislature  on 
the  conditions  only  that  they  be  '^  defined,"  and  that ''  no  sach 
"  privileges  immunities  or  powers  shall  exceed  those  now  held 
''  enjoyed  and  exercised  by  the  Commons  House  of  Parliament 
"  or  the  members  thereof''  By  requiring  the  privileges  to  be 
<'  defined,"  the  Imperial  legislature  shewed  its  intention  that 
the  local  legislature  should  do  something  so  to  ascertain  the 
privileges  as  that  he  who  ran  might  read ;  so  to  mark  their 
nature  and  limits  by  the  defining  instrument  alone,  as  that 
both  judges  and  juries  should  be  enabled  to  see,  by  sole  and 
exclusive  reference  to  the  enactment,  whether  the  privilege 
claimed  was  within  the  definition  or  not.  The  20  Ftc,  No.  1, 
expressly  professes  to  exercise  the  power  to  "  define  *'  privil^e 
given  by  the  Constitution  Statute,  but  fails  to  do  so.  It  simply 
asserts  that  the  privileges  of  the  local  Houses  shall  be  "  the 
same"  as  something  which  is  undefined.  Parliamentary 
privilege  will  be  found  equally  undefined,  whether  experts  be 
resorted  to  for  their  opinion  as  to  what  are  its  boundaries,  or 
the  journals  of  the  House  of  Commons  be  inspected  to  find 
where  those  boundaries  lie  in  fact ;  for  such  boundaries  have 
varied  in  past  and  present  times,  and  may  vary  again  in  the 
fnture.  The  first  condition  is,  therefore,  not  complied  witL 
The  next  condition  is,  that  "  no  such  privileges  shall  exceed 
''  those   now  held  enjoyed  and  exercised  by  the  Commons 

(m)    The    reasoning    nsed  by  Dill,  reported  supra,  p.  171.    Hie 

counsel  on  the  argument  of  this  reader  is,  therefore,   referred  to 

demurrer  was,  of  necessity,  very  the  report  of  that  argument,  for 

much  the  same  as  that  used  on  much  that  is  omitted  here,  to  save 

the  argument  of  the  motion  In  re  repetition. 
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**  House  of  Parliament/'  The  language  is  not  that  no  such 
privilege  shall  exceed  those  held  and  enjoyed  by  Parliament, 
but  by  the  Commons  House  of  Parliament.  There  is  a  great 
distinction.  The  privilege  now  claimed  was  never  a  privilege 
held,  enjoyed,  and  exercised  by  the  Commons  House.  It  was 
held  and  enjoyed  only  by  the  whole  Parliament — ^by  the  High 
Court  of  Parliament  in  its  judicial  character ;  and  whenever 
exercised  in  later  times  by  the  House  of  Lords  or  the  House 
of  Commons,  has  always  been  so  exercised  by  each,  not  as 
a  legislative  body,  but  as  a  portion  of  such  High  Court  of 
Parliament — ^the  highest  Court  in  the  realm.  The  House  of 
Lords  still  exerciaes  the  power  of  fining,  and  still  exercises  its 
fiill  judicial  functions  as  the  Court  of  highest  resort.  The 
Commons  House  formerly  exercised  the  power  of  fining,  but  has 
now  disused  it,  with  other  judicial  powers.  The  latter  House, 
however,  still  exercises  many  functions  of  a  quasi  Court,  is 
still  the  grand  inquest  of  the  nation,  and  still  as  a  portion  of 
the  High  Court  of  Parliament  exercises  the  judicial  power  of 
committing  for  contempt  The  distinction  between  Parliament 
as  a  legislative  body  and  as  a  judicial  body,  is  marked  in 
the  language  of  many  Statutes — 6  Hen,  YIII.,  Cap.  xvL  ;  52 
Geo.  IIL,  Cap.  cxliv ;  and  11  Geo.  IV.  and  1  W.  IV.,  Cap.  Ixx. ; 
was  dwelt  on  in  Burdett  v,  Abbott  (n)  ;  and  is  illustrated  by  the 
practice  in  ordinary  appeals,  and  in  all  cases  of  impeachment 
by  the  House  of  Commons.  The  Constitution  Statute  through- 
out manifests  an  intention  to  establish  only  legislative  bodies, 
with  legislative  functions,  and  to  give  to  such  legislative  bodies, 
only  the  powers  and  privileges  requisite  to  assist  and  protect 
them  in  the  exercise  of  their  legislative  functions.  The  privi- 
l^es  now  claimed  are  beyond  the  necessities  of  the  Assembly, 
as  a  legislative  body ;  and  as  the  Act,  20  Ftc,  No.  1,  is  in 
derogation  of  the  liberty  of  the  subject,  it  must  be  strictly  and 
not  liberally  construed. 

As  to  the  claim  of  these  powers  and  privileges  by  inherent 
right,  the  power  of   commitment  is  not  inherent  in  any 

(n)  6  Dow.  P.  C,  166. 
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1862.  legifilatiye  bodies.  The  House  of  Lords  and  the  OommoikB 
House  exercise  it  in  their  judicial  character  only,  and  on  the 
basis  of  prescription,  or  of  the  Ux  et  conmieludo  parliamentL 
The  Assembly  has  no  judicial  character.  It  is  not,  at  all 
events,  a  Court  of  record.  If  it  were,  the  power  of  a  Court 
of  record  even,  as  such  Court  simply,  does  not  extend  to 
contempts  extra  muros.  The  extended  power  of  the  High 
Court  of  Parliament  to  commit  for  contempts  extra  muros  is 
exceptional,  is  peculiar  to  that  Coi^  of  highest  resort,  and  is 
not  exercised  by  any  other  Court  in  the  realm.  The  Assembly, 
even  if  a  Court,  and  a  Court  of  record,  could  not  daim  this 
unequalled  privilege,  either  by  inherent  right,  by  prescription, 
or  by  the  law  and  custom  of  Parliament.  Prescription  has  no 
existence  here  ;  and  the  lex  et  cansuetudo  parliamerUi  is  a  part 
of  the  common  law  which  is  not  carried  abroad  to  any  oolony. 

The  privilege  claimed  la,  therefore,  not  based  on  law,  or  on 
inherent  right,  is  bad,  and  is  no  foundation  for  the  plea. 

Martlet/y  for  the  Defendants. — Without  Section  35,  no  doubt, 
the  local  legislature  would  not  have  been  obliged  to  '^  define  ^  its 
privileges.  It  might,  under  the  general  power  of  legislation 
given  in  Section  1^  have  said,  in  a  few  words,  '^  We  choose  to 
"  have,  now  and  henceforth,  the  privil^es  of  the  House  of 
Commons."  Has  Section  35,  by  imposing  on  the  local  legis- 
lature the*  obligation  to  <* define"  the  privileges  it  takeq, 
required  it  to  specify  or  enumerate  what  it  so  takes  ?  The 
insertion  in  the  Act  20  Ftc,  No.  1,  of  the  clause,  making  copies 
of  the  journals  of  the  House  of  Commons  evidence  of  the  eon- 
tents  of  the  originals,  shews  that  the  Supreme  Court  must  still 
ascertain,  when  the  question  is  disputed,  whether  any  privil^cs 
now  claimed  by  the  Assembly  were  held,  enjoyed,  and  exercis^ 
by  the  Commons  House  at  a  certain  date  specified  ?  If  that 
be  so,  where  is  the  necessity  for  specification  or  enumeration 
in  the  defining  Act  ?  However  defined  there,  they  must  still 
be  ascertained  by  other  means,  through  the  evidence  of 
witnesses,  or  evidence  of  the  contents  of  the  journals  of  the 
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Commons  Honse  itself  The  obligation  to  **  define  "  cannot^ 
therefore,  be  interpreted  as  Ib  contended  on  the  other  side. 
The  phrase  "  to  define  "  when  nsed  as  here,  is,  according  to 
Whately^  nsed  metaphorically,  and  not  in  the  exact  sense  of 
including  every  thing  essential  and  excluding  every  thing 
unessential.  In  this  sense  he  says,  that  a  definition  may  be 
«  couched  in  any  convenient  number  of  appropriate  words." 
Are  the  words  here  used  inconvenient  or  inappropriate  to 
convey  exactly  the  undoubted  meaning  of  the  local  legis- 
lature, that  they  would  take  only  the  privileges  of  the 
Commons  House  as  exercised  by  it  at  the  modem  date  fixed, 
and  reject  all  others  exerdsed  or  claimed  in  tyrannical  times  1 
The  Supreme  Court  Act  (9  Oeo.  lY.,  Cap.  IxxxiiL)  adopts 
Imperial  law  and  Statute  by  mere  reference,  without  enumera- 
tion or  specification,  and  no  more  convenient  course  could 
have  been  pursued  with  regard  to  Parliamentary  privilege* 


1862. 


Michie  replied. 


Cur.  adv.  vuU. 


Stavhell,  C.  J. — The  power  of  the  Commons  to  punish  December  9. 
for  contempt,  as  well  as  the  extent  of  authority  legally  inci- 
dental  to  a  House  of  Colonial  Legislature,  regarded  merely  | 
as  a  deliberative  assembly,  has  been  so  clearly  determined, 
that  it  may  be  at  once  assumed  these  pleas  would  afford  a 
sufficient  defence  to  the  Speaker  or  Sergeant-at-Arms  of  the 
House  of  Commons,  if  pleaded  by  either  under  circumstances 
similar  to  the  present,  and  that,  except  by  virtue  of  special 
enactment,  the  now  Defendants  were  not  justified  in  the  course 
they  pursued.  The  subject  for  decision  Ib  resolvable,  there- 
fore, simply  into  the  proper  construction  to  be  placed  on  the 
statute,  "the  Constitution  Act,**  and  on  the  20  Ftc, 
No.  1.  Does  that  Constitution  Act  empower  the  Legislature 
to  adopt  all  the  privileges  of  the  British  House  of  Commons ; 
and,  assuming  the  power  to  have  been  created,  has  it  been 
properly  exercised  by  the  donees  thereof  ? 
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1862.  The  Ist  and  35th  sections  of  the  Constitution  Act,  ike  one 

expressly  and  the  other  impliedly,  giye  the  power  to  legislate 
respecting  the  privileges  to  be  enjoyed  by  the  Council  and 
House  of  Assembly.  Whether  this  power  is  comprised  in  the 
general  terms  of  the  1st,  or  is  to  be  deduced  by  implication 
from  the  whole  of  the  35th  section,  it  is  in  either  case  restricted 
by  the  proviso  contained  in  the  latter;  and  as  the  20  F?&, 
No.  1,  specially  refers  to  that  clause,  the  measure  should  be 
construed  as  that  which  it  purports  to  be — ^namely,  an  exenose 
of  the  powers  conferred  by  the  35  th  section.  What,  then, 
is  the  extent  of  those  powers?  The  points  marked  by  the 
Plaintiff  for  argument  admit  that  there  might  legitimat^y 
have  been  legislation  respecting  freedom  of  members  from 
arrest  or  molestation,  liberty  of  speech,  expulsion  of  members, 
and  regulation  of  proceedings;  but,  according  to  his  yiews, 
the  Constitution  Act  does  not  entitle  the  Council  and  Assembly 
to  privileges,  immunities,  or  powers  inherent  in  the  House  of 
Commons,  as  a  constituent  part  of  a  Court  of  Justice — the 
power  of  commitment  for  contempt  is  confined  to  such  Courts 
— the  power  of  all  commitments  by  the  House  of  Commons 
depends,  for  their  validity,  on  the  fact  that  Parliament  is  a 
Court — ^and  if  all  the  privileges  of  the  House  of  Conunons 
can  be  claimed  by  the  local  legislative  bodies,  they  would 
possess  the  power  of  impeachment. 

The  enabling  portion  of  the  35th  section,  ^'  that  it  should 
"  be  lawful  for  the  Legislature  to  define  the  privileges,"  &c^ 
implies  by  necessary  intendment  the  power  to  create,  if 
not  already  in  force,  the  privileges  so  to  be  defined.  The 
terms  of  the  section  are  general,  the  only  limitation 
imposed  is  that  contained  in  the  proviso  that  "no  such 
privileges,"  &c.,  "shall  exceed"  those  exercised  by  the 
Commons  House  of  Parliament  at  a  particular  date.  From 
the  nature  of  these  terms  the  clause  cannot  be  confined 
to  some  only  of  the  privileges  of  Parliament,  enabling  the 
local  Legislature,  for  example,  to  enact  laws  that  members 
shall  have  freedom  from  arrest,  provided  it  does  not  exceed  in 
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amoTint  the  freedom  enjoyed  by  the  members  of  the  House  of  1862. 
Commons,  bat  debarring  legislation  on  the  power  of  commit- 
ment or  other  privileges  of  a  like  nature ;  and  yet  either  the 
proviso  must  be  so  construed,  or  the  limitation  contained  in  it 
is  unnecessary  unless  authority  has  been  granted  to  create 
powers  to  the  extent  of  that  limit  It  is  provided  that  the 
privileges,  &c.,  of  the  Commons  House  of  Parliament  held  at 
a  certain  date  must  not  be  exceeded,  but  no  reference  whatever 
is  made  to  or  restriction  imposed  in  consequence  of  the  manner 
in  which  the  House  acquired  those  privileges.  The  Commons 
acquired  the  power  of  committing  for  contempt  "  not  because 
'*  it  is  a  representative  body  with  legislative  functions,  but  by 
virtue  of  ancient  usage  and  prescription."  Carson  v.  Kiely, 
But  the  question  is,  not  how  the  House  acquired  such  a 
power,  but  whether  it  was  held  and  exercised  within  the 
meaning  of  the  section,  and  at  the  time  specified.  The  judg- 
ment in  Burdett  v.  Abbot  seems  so  peculiarly  apposite  to  the 
present  case,  more  especially  respecting  the  necessity  for  the 
exercise  of  the  power  of  commitment  for  contempt  by  Parlia- 
ment, not  as  a  court,  but  as  a  deliberative  assembly,  that  an 
extract  may  be  allowed : — "  The  privileges  which  beloug  to 
them  seem  at  all  times  to  have  been,  and  necessarily  must  be, 
inherent  in  them  independent  of  any  precedent."  ^'  Poor  and 
impotent  indeed  would  be  the  privileges  of  Parliament  if  they 
could  not  also  protect  themselves  against  injuries  and  afironts 
offered  to  the  aggregate  body,  which  might  prevent  or  impede 
the  full  and  effectual  exercise  of  their  Parliamentary  func- 
tions." '<And  is  not  the  degradation  and  disparagement 
of  the  two  Houses  of  Parliament  in  the  estimation  of  the 
public,  by  contemptuous  libels,  as  much  an  impediment  to 
their  efficient  acting  with  regard  to  the  public  as  the  actual 
obstruction  of  an  individual  member  by  bodily  force  in  his 
endeavour  to  resort  to  the  place  where  Parliament  is  holden  ?" 
Thus  then,  although  the  power  of  commitment  for  contempt 
may  have  been  first  acquired  by  Parliament  as  a  court,  and  is 
held  by  ancient  usage  and  prescription,  yet  its  retention  and 
exercise  are  deemed  of  importance  to  them,  as  a  deliberative 
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1862.  assembly,  and  a  general  authorily  to  assume  this  or  other  like 
privileges  has  been  therefore  conferred  on  the  local  legislatiTe 
bodies. 

The  argument,  that  if  all  the  Parliamentary  privileges  can 
be  obtained  by  the  Council  and  Assembly  they  would  possess 
the  power  of  impeachment,  does  not  determine  the  proper 
construction  to  be  placed  on  this  85th  section.  The  power  of 
impeachment  enables  the  House  of  Commons  to  act  as  aocosa 
before  the  House  of  Lords,  acting  as  judges.  It  is  a  relaliTe, 
and  cannot  actively  exist  without  its  correlative,  the  judicial 
power.  But  the  impossibility  at  present  of  either  body  actosHy 
exercising  such  a  relative  power  as  this,  owing  to  the  absenee 
of  its  correlative,  does  not  restrict  the  general  words  of  i 
clause  creating  a  power,  or  render  invalid  an  enactment  which 
gives  other  powers  that  may  be  exercised.  Whether  some  of 
the  privileges  in  question  must,  from  inapplicability  of  dream- 
stances,  at  present  lie  dormant,  is  comparatively  unimportant: 
the  authority  to  confer  them  equally  exists.  The  object  of 
the  Constitution  Act,  judging  from  its  terms,  was  to  intrust 
to  local  legislation  full  authority  to  deal  with  local  matters, 
subject  to  certain  restrictions  respecting  questions  of  Imperial 
and  intercolonial  policy.  The  proviso  has  dealt  with  the 
Imperial  part  of  the  present  question ;  that  being  disposed  of, 
express  words  would  have  been  used  had  the  Imperial  Parlia- 
ment intended  to  place  any  further  limit  than  that  conveyed 
by  the  proviso  upon  legislation  on  a  question  so  purely  local 
as  the  extent  of  Parliamentary  privileges  to  be  adopted  by  the 
colonial  Houses.  If  a  special  act  had  been  passed,  declaring 
that  a  libel  on  the  Assembly  was  a  contempt,  that  the 
Assembly  should  have  power  to  decide  what  was  or  was  not 
a  libel,  and  conunit  as  for  contempt  the  person  guilty  of 
publishing  such  a  libel,  the  terms  as  well  as  the  spirit  of 
the  Constitution  Act  would  not  allow  of  the  measure  being 
deemed  ultra  vtres,  and  yet  the  objection  to  the  plenary 
powers  given  by  the  d5th  section  must,  if  tenable,  extend  to 
such  an  enactment.     According  to  the  plain  meaning  of  words, 


CASES  AT  LAW.  357 

the  d5th  section  authorizes  the  giving  the  Coondl  and 
Assemhlj  the  privileges  of  the  House  of  Commons;  and 
vrhere  the  language  of  an  act  admits  of  no  reasonable  doubt, 
the  principle,  that  laws  affecting  the  liberty  of  the  subject 
should  not  be  construed  strictly,  is  inapplicable. 

The  second  question,  whether  this  power  so  conferred  has 
been  properly  exercised  by  the  donees — ^in  other  words, 
whether  the  privileges,  &c.,  have  been  "  defined^' — ^remaios  to 
be  considered.  That  term, ''  define,"  the  plaintiff  contended, 
was  not  satisfied  by  a  descriptive  reference  merely,  but 
required  an  enumerating,  or  specifying  in  detail,  of  each 
particular  privilege,  immunity  and  power.  The  necessity  for 
so  literal  a  construction  of  the  word,  or  for  requiring,  under  all 
circumstances,  a  rigid  adherence  to  such  a  construction,  is  not 
very  apparent.  The  term  is  introduced  in  a  writing  creating 
a  power,  and  whether  that  writing  is  an  Act  of  Parliament^ 
an  ordinary  settlement,  or  any  other  instrument,  the  question 
nused  by  such  an  objection  as  the  present  is  in  all  cases  the 
same.  Have  the  requirements  of  the  power  been  substantially 
complied  with  ?  The  power  authorised  the  giving  all,  or 
some  only,  of  the  privileges  of  the  Commons.  The  privileges 
themselves  had  been  ascertained,  or  were  ascertainable ;  their 
limits  could  in  no  respect  be  controUed  by  local  legislation. 
The  inner  boundaries,  so  to  speak — not  the  outer — ^were  those 
which  required  to  be  accurately  and  precisely  laid  down ;  but 
when  all  were  given,  the  necessity  for  this  accuracy  and 
precision  of  definition  comparatively  ceased.  The  privileges 
of  the  House  of  Commons  are  part  of  the  common  law ; 
and  although  in  popular  language  they  are  supposed  to  be 
undefined,  on  account  of  the  inexpediency,  it  may  be,  of  not 
expressly  defining  them,  yet  they  are  as  clearly  ascertainable, 
and  supposed  to  be  as  well  known,  by  the  learned  judges  of 
England,  as  any  other  part  of  the  common  law  of  the  land. 
The  drawing  an  act  defining  the  privileges,  immunities,  and 
powers  of  the  House  of  Comn^ns  would  not  only  be  attended 
with  very  great  difficulty,  but  would  indirectly  defeat  the 
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1862.  principal  object  for  which  those  very  priyileges  are  conferred. 

Apart  from  these  objections,  as  ihe  local  legislature  possesses 
only  a  restricted  power,  the  assertion  by  them  of  the  rights  of 
another  body  woold  not  be  obligatory  ;  and  had  they  attempt- 
ed to  describe  in  detaU  the  privileges  of  the  Commons,  they 
wonld  not  only  have  performed  an  unnecessary  work,  but  they 
might  have  jeopardized  the  act  if  their  definition  was  not 
correct.  Definition  by  reference  may  be  a  lax  mode  to  adopt 
in  legislation,  bnt  on  this  gronnd  alone  the  measure  cannot 
be  held  to  be  inoperatiye.  The  sufficiency  of  defining  or  des- 
cribing by  reference  is  supported  by  the  authority  cited  from 
the  Tear  Book,  and  there  are  various  precedents  for  such  a 
course,  not  only  in  colonial  ordinances,  but  in  the  statutes  of 
of  the  Imperial  Parliament  (o).  The  power  claimed  by  the 
defendants  has  been  given  to  the  local  Legislature.  The 
objection  to  the  precise  mode  in  which  that  power  has  been 
exercised  is  one  rather  of  form  than  of  substance.  It  is, 
in  effect,  an  objection  to  the  terms  ovlf  in  which  an  Act  of 
Council  has  been  framed. 

There  may  be,  and  doubtless  are,  difficulties  in  holding 
that  by  the  general  words  used  all  the  privileges  of  the 
British  House  of  Commons,  and  the  lex  et  consuetudo  parlia- 
merUt  have  been  transplanted  to  this  country,  and  that  the 
judges  of  this  court  are  to  assume  the  onerous  duties  of  de- 
termining the  extent  of  these  privileges.  Moreover,  the  2nd 
section  of  the  Act  may  by  this  construction  be  deemed  almost 
superfluous ;  still  these  difficulties  cannot  displace  the  plain 
meaning  of  words.  The  intention  of  the  Legislature  dedudble 
from  these  words  is  unquestionable.  Reference  is  expressly 
made  to  the  sources  from  which  the  privileges  may  have  been 
derived.  It  was  obviously  intended  by  the  framers  of  the  act 
that  all,  whether  held  by  pustom,  statute,  or  otherwise,  should, 
if  adopted,  be  enjoyed  by  the  Council  and  Assembly.  If  the 
power  to  pass  such  an  act  be  admitted,  and  the  object  for 

(o)  9  Cho.  TV,,  Cap.  Ixzxiii.,  sec.  8. 
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which  it  was  passed  apparent,  it  onght  not  to  be  held  yoid         1862. 
simply  because  its  tenns  are  general,  and  not  so  precise  as 
may  be  supposed  to  be  technically  requisite. 

It  may  be  right  to  refer  to  a  difficulty  which,  irrespectiye 
of  the  construction  the  measure  may  receiye,  seems  to  be 
involved  in  the  2nd  section.  It  is  not  clear  from  its  terms 
whether  the  determining  on  the  privileges,  &c.,  held  by  the 
House  of  Commons  is  to  be  regarded  as  a  question  of  law  of 
which  the  judges  are  to  possess  judicial  knowledge,  or  a 
matter  of  fact  susceptible  of  proof.  Reference  is  now  made  to 
the  subject,  with  a  view  to  the  removal,  if  necessary,  of  the 
apparent  anomaly  between  the  decisions  of  the  Courts  at 
home  holding  the  privileges  of  Parliament  to  be  part  of  the 
common  law  of  the  land,  and  this  section  recognising  those 
privileges  as  capable  of  proof  by  evidence.  It  is  not  incum- 
bent on  the  Court  to  pronounce  judicially  upon  the  matter. 

I  am  of  opinion  that  upon  this  demurrer,  the  defendants  are 
entitled  to  judgement 

Williams,  J. — In  this  case,  two  questions  arise.  First, 
does  the  1st  section  of  the  20th  Vic,  No.  1,  properly  define 
the  privileges  of  the  House  under  the  authority  given  by  the 
d5th  section  of  the  Constitution  Act  ?  Second,  if  it  does,  is 
the  privilege  claimed  one  within  the  meaning  of  the  section  ? 

First,  I  venture  to  surmise  that  had  any  or  all  of  the 
privileges  enjoyed  by  the  House  of  Commons,  as  a  deliber* 
atiye  assembly,  been  claimed  by  the  Colonial  Legislature,  and 
severally  enumerated  in  an  act  of  Council,  no  argument  could 
haye  been  raised  as  to  its  validity,  provided  the  privileges  were 
not  in  excess  of  those  of  the  House  of  Commons  at  the  date  of 
the  passing  of  the  Constitution  Act.  But  it  is  said,  conceding 
the  35th  section  did  give  to  the  Assembly  full  power  to 
specify  what  its  privileges  should  be,  that  the  power  given 
has  not  been  exercised — the  privileges  claimed  by  the  20th 
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1862.  ViCf  No.  1,  haye  not  been  defined  therein,  as  they  ought 

to  haye  been,  seriatim ;  that  giyen  as  they  are,  in  globOj  or 
by  way  of  reference,  this  consequence  follows — in  order  to 
ascertain  whether  from  time  to  time  the  priyUege  claimed  be 
in  excess  or  not  of  the  priyileges  of  the  House  of  Commons, 
it  would  become  necessary  to  haye  recourse  to  the  journals  of 
the  Imperial  Parliament,  which  could  alone  demonstrate  what 
those  priyileges  were ;  and  as  a  consequence,  the  necessity 
arose  of  making  copies  of  the  journals  of  the  English  Par- 
liaiment  (under  the  2nd  section  of  the  20th  Vic.y  No.  1,) 
primd  facie  eyidence  of  them  in  this  colony.  The  gea- 
eral  reference  in  the  1st  section  of  the  20th  Ftc,  No.  1,  to 
the  priyileges  of  the  House  of  Commons  is  certainly  unsatis- 
factory. Had  the  desired  privileges  been  seyerally  spedfied 
therein,  such  detail  would  haye  rendered  all  recourse  to  the 
journals  of  the  House  needless ;  because,  if  the  priyileges 
claimed  proyed  to  be  in  excess  of  those  of  the  Commons 
House  of  Parliament,  it  is  to  be  supposed  the  act  would  not 
haye  reoeiyed  the  Royal  assent ;  and  at  all  eyents  the  privi- 
leges enumerated  would  haye  been  distinct,  and  the  yaliditj 
of  each  easily  tested. 

But  still  the  question  remains  as  to  whether  the  2(Hh 
Ftc.,  No.  1,  is  sufficient  to  carry  out  the  yiews  of  the 
Legislature.  And,  giying  no  opinion  as  to  the  mode  of  proof, 
should  an  issue  be  raised  as  to  whether  the  priyilege  claimed 
be  in  excess  of  those  enjoyed  by  the  House  of  Commons,  I  am 
inclined  to  the  opinion  that  the  power  giyen  by  the  35th  sec- 
tion has  been,  I  will  not  say  satisfactorily,  but  efiectuallj 
exercised.  Such  a  course  as  that  now  contended  for  by  the 
Legislature  has  been  long  adopted  in  regard  to  the  courts  of 
law,  nor  has  any  difficulty  been  experienced  there^m.  By 
the  9th  Geo.  IV.,  Cap.  Ixxxiii.,  sec.  8,  it  is  proyided  that  tbe 
Courts  of  New  South  Wales  and  the  judges  thereof  shall  hare 
aud  exercise  such  and  the  like  jurisdiction  and  authority  in 
New  South  Wales  as  the  judges  of  the  Courts  at  home  law- 
fully haye  and  exercise,  and  as  shall  be  necessary  for  canying 


CASES  AT  LAW.  361 

into  effect  the  seTeral  jarisdictions,  powers,  and  authorities  1868. 
committed  to  the  said  courts  respectively.  What  our  powers 
are — unless  otherwise  specially  provided  for— -are  what  the 
powers  of  the  courts  at  home  were  at  the  time  of  the  passing 
of  the  9th  Qeo,  lY.,  and  yet  we  have  never  experienced  any 
difficulty  when  occasion  demanded  to  ascertain  and  determine 
what  those  powers  were.  By  the  9th  (Teo.  lY.  the  Imperial 
Parliament  provided  that  colonial  law  should  be  identical 
with  that  of  the  mother  country  at  that  date ;  whereas  the 
d5th  section  of  the  Constitution  Act  empowers  the  colonial 
Legislature  to  define  its  privileges :  had  the  Constitution  Act 
provided  that  the  privileges  of  the  Assembly  should  be  the 
same  as  those  of  the  House  of  Commons  at  a  given  date,  the 
two  statutes  would  have  been  in  this  respect  precisely  similar. 
However,  the  distinction  I  have  pointed  out  doubtless  exists, 
and  to  some  extent  neutralizes  the  analogy. 

In  giving  judgment  on  this  demurrer,  it  is  not  necessary 
to  decide  as  to  the  mode  of  proof  in  this  colony  in  respect  to 
the  privileges,  powers,  and  immunities  the  House  of  Commons 
enjoyed  on  the  16th  July,  1855,  or  whether.it  is  incumbent 
on  the  judges  of  the  Supreme  Court  to  possess  a  knowledge 
of  the  lex  et  consuetude  Farliamenti.  1  therefore  pass  to  the 
second  question  :  and  although  at  first  I  was  inclined  to  the 
opinion  that  the  Imperial  Parliament,  in  giving  power  to  the 
House  of  Assembly  in  Victoria  to  specify  its  privileges  and 
immunities,  provided  they  were  not  in  excess  of  those  of  the 
House  of  Commons,  merely  purposed  to  clothe  the  Assembly 
with  privileges  incidental  to  a  deliberative  body,  to  protect  the 
members  during  the  progress  of  debate,  and  to  permit  them 
to  assemble  together  and  depart  without  fear  of  arrest  or 
molestation,  and  that  it  was  not  the  intention  of  the  Imperial 
Parliament  to  confer  on  the  House  of  Assembly  the  powers  that 
the  House  of  Commons  enjoys  as  a  component  part  of  the 
highest  court  in  the  realm :  nevertheless,  on  a  closer  investi- 
gation of  the  various  authorities,  and  considering  the  compre- 
hensive nature  of  the  d5th  section,  "  not  exceeding  the  powers, 
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1862.  priyileges,  and  immtinities  of  the  House  of  Commons'* — no 
restriction  m  to  the  House  of  Commons  as  a  deliberatiTe 
assembly,  but  of  the  House  of  Commons  generally — I  am  led 
to  the  conclusion  that  my  first  impression  was  wrong,  and  that 
the  powers  and  privileges  of  the  Commons  House  of  Parlia- 
ment, whether  obtained  by  the  lex  et  conauetudo  parltamenU 
or  not,  whether  enjoyed  as  a  deliberatire  assembly  or  as  a 
component  part  of  the  highest  Court  in  the  realm,  are 
claimable  by  the  Legislative  Assembly  in  1Mb  colony. 

The  powers,  privileges,  and  immunities  thus  conferred  on  a 
young  and,  comparatively  speaking,  inexperienced  Legislatuie 
may  be  great — ^no  doubt  they  are — but  for  a  proper  use  of 
those  powers  the  members  are  amenable  to  their  oonstitaents, 
and  public  opinion  will  always  exercise  a  salutary  control.  On 
both  points,  therefore,  I  consider  the  defendants  are  entitled 
to  our  judgment. 

MoLEswORTH,  J. — The  first  section  of  the  Constitation 
Act,  in  its  terms  gives  the  Legislature  of  Victoria  the  same 
unlimited  powers  over  its  subjects  as  those  possessed  by  the 
Imperial  Legislature  over  its  subjects.  This  power  of  the 
Victorian  Legislature  is,  I  apprehend,  subject  to  the  control 
,of  the  Imperial  Legislature,  and  I  see  nothing  absurd  in  this 
despotism  within  a  despotism. 

The  case  with  which  we  have  to  deal  turns  mainly  on  the 
d5th  section,  authorising  the  Victorian  Legislature  to  give  to 
the  Legislative  Council  and  Assembly  respectively  powers  not 
exceeding  those  of  the  Commons  House  of  Parliament.  I  think 
that  this  section,  though  in  its  terms  enabling,  is  in  effect 
restrictive,  of  the  powers  which  would  otherwise  have  been 
conferred  by  the  first  section,  and  prevents  the  Victorian  Legv^ 
latnre  giving  privileges,  immunities,  or  powers,  to  its  legisla- 
tive bodies,  except  in  accordance  vrith  the  35ih.  The  60tli 
section  similarly  effects  a  restriction  on  the  powers  which  the 
first  would  have  given.    The  Victorian  Legislature  dearly 
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intended,  by  the  20th  Ftc,  No.  1,  to  give  all  the  privileges,         1862. 
immnnities,  and  powers  of  the  House  of  CommonB  to  otir 
legislatiye  bodies  respectivelj,  and,  I  think,  had  the  power  of 
doing  so  in  some  way. 

The  objection  first  urged  against  the  manner  of  exercising 
the  power  is,  that  it  did  not,  in  20th  Ftc.,  No.  1,  define 
the  powers  intended  to  be  conferred.  In  other  words,  that 
the  Act  here  conferring  the  powers  of  the  House  of  Commons 
should  be  also  a  declaratory  Act,  declaring  what  our  Legislature 
oonceiyed  the  privileges,  &c.,  of  the  House  of  Commons  were. 
I  do  not  think  this  to  be  the  meaning  of  the  word  ''  define"  in 
the  d5th  section.  It  authorised  the  giving  part  of  an  entire ; 
and  the  definition  it  contemplated  was,  I  think,  a  distinguishing 
clearly  between  the  parts  given  and  not  given,  which  ceased 
to  be  applicable  where  all  was  given — as  if  any  body  were 
authorized  to  define  the  part  of  Victoria  to  which  certain 
rules  should  extend,  it  would  properly  exercise  its  authority 
by  saying  it  should  be  the  part  north  of  Mount  Macedon, 
for  instance,  without  going  on  to  define  the  outer  limits  of 
Victoria  itself.  The  drawing  of  an  Act  declaring  all  privi- 
leges, immunities,  and  powers  of  the  House  'of  Commons, 
would  present  a  great  difficulty.  Our  Legislature,  in  attempt- 
ing to  describe  what  the  privileges,  &c.,  of  the  House  of 
Commons  were,  would  be  doing  something  totally  useless. 
Having  a  restricted  power,  its  assertion  of  the  extent  of  its 
power  would  bind  no  body. 

The  privil^es,  &c.,  of  the  House  of  Commons,  being,  as 
I  must  confess  they  are,  debateable,  is  a  difficulty  on  the 
subject  to  be  encountered  otherwise,  not  removeable  by  the 
Victorian  Legislature.  Counsel  for  the  plaintiff  has  pressed 
OS  earnestly  with  arguments  based  on  the  origin  of  the  powers 
of  the  House  of  Commons  to  commit  for  contempts.  We 
have  been  told  that,  according  to  able  constitutional  antiqua- 
rians, the  two  Houses  of  Parliament  formerly  were  one;  that 
the  separated  portions  each  retained  the  powers  in  this  respect 
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1862.  which  had  belonged  to  the  entire;  that  the  entire  had  Ihis 
power  of  committal  as  a  Court  of  Justice ;  that  the  House  of 
Commons  has  this  power  as  and  under  the  name  of  a  Court, 
not  as  a  legislatiyo  body ;  that  the  powers  which  might  be 
conferred  under  the  35th  section  were  those  only  which  the 
House  of  Commons  had  as  a  legislative  body.  I  do  not 
think  this  reasoning  can  overturn  the  plain  sense  of  the  words 
of  section  35,  authorizing  a  giving  of  the  privileges,  <S:<x,  of 
the  Conamons  House  of  Parliament,  and  referring  to  no  dis- 
tinction as  to  the  manner  by  which  the  House  of  Commons 
acquired,  or  the  capacity  in  which  it  held  its  privileges, 
immunities,  and  powers. 

The  2nd  section  of  20th  Vic,  No.  1,  has  afforded  an 
argument  to  the  Counsel  for  the  plaintiff  against  the  efficacy 
of  the  Act  No.  1,  which  I  think  unfounded,  that  it  woold 
confer  on  the  legislative  bodies  here  all  powers  ever  claimed 
by  the  House  of  Commons,  however  obsolete  or  unreasonable. 
The  2nd  section  merely  makes  copies  of  resolutions,  &c,  of  the 
House  of  Commons  primd  facie  evidence  that  they  are  true 
copies,  but  it  says  nothing  as  to  the  effect  of  the  resolutions 
themselves.  It  implies  that  the  resolutions  are  to  be  regarded 
as  materials  for  the  exigencies  it  contemplates,  with  what 
degree  of  cogency  it  leaves  unsaid.  The  assertion  of  rights 
by  the  House  of  Commons,  and  its  successful  assertion  of 
them  unresisted,  must  form  the  arguments  for  those  in  favor 
of  its  powers  in  any  particular  instance;  the  resistance  or 
protests  |of  other  bodies  or  authorities,  or  the  length  of  time 
which  has  elapsed  without  any  assertion  of  similar  rights, 
should  be  the  arguments  for  their  opponents. 

But  this  brings  me  to  the  difficulties  which  I  felt  in  forming 
my  opinion  on  the  argument  of  the  habeas  carpus  obtained  by 
the  present  plaintiff.  The  2nd  section  recognizes  the  conve- 
nience of  producing  the  journals  of  the  House  of  Conunons 
as  evidence  for  some  debatable  question.  It  may  mean  to 
enable  our  Houses  themselves  to  decide  their  own  powers,  or 
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to  influence  tLeir  discretion  in  the  exercise  of  them.     It  may         1862. 
be  to  enable  some  other  tribunal  to  decide  upon  the  powers  of 
the  House  which  are  disputed  by  some  antagonist. 

Again,  I  have  considerable  doubt  whether  Victorian  Judges 
should  be  deemed  to  have  judicial  cognizance  of  the  privileges, 
immunities,  and  powers  which  were  of  the  House  of  Commons 
at  the  passing  of  the  Constitution  Act.  But  the  pleadings  in 
this  case  relieve  me  from  any  such  difficulty.  The  pleas 
allege  the  fact  of  the  commission  of  the  attributed  offences ; 
the  demurrer  admits  such  commission.  The  pleas  allege  that, 
at  the  passing  of  the  Constitution  Act,  the  House  of  Commons 
had  the  same  power  as  the  House  of  Assembly  here  has 
exercised — to  commit  for  such  offences  as  contempts.  The 
demurrer  admits  that  allegation,  if  it  be  deemed  a  matter  of 
fact,  triable  per  pays ;  if  it  is  to  be  treated  as  a  matter  of 
law,  it  seems  not  to  be  disputed  by  the  Plaintiff's  counsel,  or 
disputable,  that  the  House  of  Commons  did  then  possess  and 
exercise  such  power.  It  has  been  argued  that  the  Consitution 
Act  intended  such  privileges,  immunities,  and  powers,  only  to 
be  given  as  were  necessary  to  legislative  bodies,  such  as 
freedom  from  arrests  and  molestations,  liberty  of  speech, 
expelling  members,  and  regulating  its  own  proceedings. 
Except  the  last  of  those  enumerated,  and  the  powers  necessary 
for  investigating  disputed  elections,  I  do  not  know  that  any 
privileges,  immunities,  or  powers  are  necessary  to  the  House 
of  Commons  in  its  legislative  capacity.  Its  mere  legislative 
powers  might  be  carried  on,  I  believe,  without  material  incon- 
venience, if  all  such  adjuncts  were  swept  away.  The  privileges, 
&c.,  of  the  House  of  Commons  have  been  retained  in  the 
mother  country  from  an  opinion  of  their  utility,  not  their 
necessity,  and  from  similar  motives  were  conferred  on  our 
legislative  bodies.  The  Constitution  Act  and  the  20th  Fic, 
No.  1,  have  no  reference,  express  or  implied,  to  any  distinction 
between  the  necessary  and  the  useful. 

Judgment  for  the  Defendants, 
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BROADBENT  Ain>  Othess  Appbllaitts  v. 
VANRENNEN  Resfomsint. 


re  a  J\. 


Where  a 
County  Court 
Judge  who 
sits  by 
consent  of 
parties  with- 
out assessors 
sums  up  the 
evidence  and 
gives  the 


PPEAL  in  the  fonn  of  a  special  case  firom  the  County 
Court  at  Melbourne. 


The  Appellants  were  general  carriers  between  Geelong  and 
Ballarat,  and  the  Bespond^t  was  one  of  several  local  caniers 
with  whom  the  Appellants  had  sub-contracts  on  sub-divijdons 
lroundfl*of  his  ^^*^®  TG^  A  case  of  opium,  worth  £125,  was  received  by 
decision,  his  the  Appellants  at  Geelong,  and  packed  on  their  waggon,  as  it 
opinion  on  the  started  for  Ballarat  The  waggon,  with  the  case  containing 
wf"^  °f  ^  opium,  was  delivered  to  the  Bespondent's  driver  at  the  com- 
distmguished.  mencement  of  his  stage.  The  case  was  not  on  the  wagon  when 
it  was  given  by  him  at  the  tennination  of  that  stage  to  the 
driver  of  another  sub-contractor.  At  Ballarat  the  opium  was 
missed.  At  the  end  of  the  Appellant's  case  a  nonsuit  was 
applied  for  and  refdsed  The  Respondent  called  witnessesy 
and  at  the  end  of  his  case,  his  Honor  summed  up  the  evidence 

^1^  fevor^  ^^  ^^*^  ®^^^  *°^  "^^^  **^**  *^®  Appellants  had  contributed 
of  the 
Defendant, 
then  the 


If  in  such  a 
case  the 
Plaintiff 
ahstain  from 
interfering 
until  the 
judge  has 
given  his 


to  their  own  loss  by  their  negligence  in  not  having  given  notice 
to  the  Respondent,  or  drawn  his  attention  to  the  &ct^  by  a 


Hwntiff  must  way-bill  or  otherwise,  of  the  parcel  being  opium,  and  of  Tmusnal 

chance,  and  value  :  that  he  was  not  satisfied,  in  point  of  fact^  that  the 

to*be^*^*  ^^  opium  had  been  lost  during  the  stage  driven  by  the  B^spon- 

nonsuited;  dent's  servant:  that  he  had  no  doubt  it  had  been  taken  by 

Flamtiff  have  ^^^®  evil-disposed  person  or  persons :  whereupon  the  Judge 

not  so  waited,    intimated  that  he  should  return  a  verdict  for  the  Respondent, 

then  he  is 

entitled  to  the  when  the  Appellants  elected  to  be  nonsuited.     Against  ^us 

same  benefit     ju(ignient  the  Appellants  appealed  on  several  grounds.     The 

if  he  had  at      question  for  the  Court  was  whether,  upon  the  above  grounds 

the  time 

submitted  to 

an  erroneous  nonsuit  in  deference  to  the  opinion  of  the  judge ;  and  where  the  Court 

can  see  that  the  judge  has  misdirected  himself  on  the  law,  the  verdict  ought  not  to 

stand,  and  a  new  trial  will  be  directed  on  terms. 
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and  &ct8  as  stated,  the  Appellants  were  not  entitled  to  a  verdict        1862. 
for  the  iull  amount  of  the  value  of  the  case  of  opium.  Bboadbbxt 

Fellows  for  the  Appellants^ 

Higinboikam  for  the  Bespondent 

The  authorities  cited  were  Mason  v.  Ward  (j>)y  and  Simpson 
V,  Clayton  (q). 

STAW35LL,  C.  J. — ^In  this  case  the  Judge  acted  without 
assessors,  and,  by  the  choice  of  the  parties,  dischaiged  the 
functions  of  a  Judge  as  to  the  law,  and  a  jury  as  to  the  &cts. 
After  he  had  summed  up,  and  given  an  expression  of  his 
opinion  on  the  law,  and  had  intimated  his  opinion  on  the  fiusts, 
the  Appellants  elected  to  be  nonsuited.  If  the  Appellants 
abstained  from  interfering  until  the  Judge  had  indicated  his 
opinion  on  the  &ct8,  with  the  object  of  taking  their  chance 
of  a  verdict  in  their  &vor,  we  think  they  should  abide  that 
chance ;  but  if  not,  then  they  are  entitled  to  have  the  same 
benefit  now  as  if  they  had  at  the  time  submitted  to  an 
erroneous  nonsuit,  in  deference  to  the  opinion  of  the  Judge. 
If  the  Judge  founded  his  decision  on  conclusions  of  fiict  drawn 
by  him  as  a  jury,  though  he  did  so  enoneously,  we  should  not 
interfere.  If  he  had  stated  that  in  point  of  &ct  the  opium 
was  stolen,  and  had  rested  there,  we  should  have  said  that  the 
Appellants  had  their  option  of  a  trial  with  assessors,  and  chose  a 
trial  by  the  Judge  alone,  and  that  they  must  abide  by  the  decision 
on  matters  of  &ct  of  the  tribunal  so  chosen.  But  the  Judge  has 
added  a  statement  of  his  opinion  in  law,  that  the  Appellants 
contributed  to  their  loss  by  their  own  negligence  in  not  giving 
notice  of  the  unusual  value  of  the  parcel  We  think  it  was  not 
incumbent  on  the  Appellants  to  give  any  such  notice,  except  in 
certain  cases ;  and  that  it  was  erroneous  to  attribute  any  negli- 
gence to  the  Appellants  on  this  ground.    Though  it  may  appear 

(p)  9  Price,  291.  (q)  2  Bing.,  N.  C,  471. 
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1862. 
Broadbent 

V. 
ViLNBKNNElf. 


a  fine  distinctioa  to  speak  of  the  Judge  directing  himself  id 
point  of  law,  and  summing  up  to  himself  on  the  fiictSy  where 
he  sits  as  Judge  both  of  law  and  facts,  jet  if  that  distinctioa 
be  not  maintained,  we  must  dispense  altogether  with  the 
advantage  to  the  parties  of  objecting  to  any  erroneous  determi- 
nation of  the  Judge  on  points  of  law  arising  in  his  summing 
up,  and  of  their  having  the  opinion  of  this  Court  on  such 
determinations,  if  erroneous.  We  think  that  in  this  case  the 
Judge's  direction  to  himself  as  a  Judge  was  distinguishable 
from  his  summing  up  and  finding  as  a  jury,  and  that  in  his 
direction  in  point  of  law,  he  was  in  error,  and  misdirected 
himself.  The  verdict  ought  not  to  stand.  There  will  be  a 
new  trial  without  costs,  or  the  costs  of  the  first  trial  to  abide 
the  result  of  the  second,  at  the  option  of  the  Respond^it ;  he 
may  have  a  week  to  exercise  this  option. 


BRINKMAN  v.  HOLSTEIN. 

V^UESTION  reserved  by  the  Judge  of  the  Court  of  Min^ 

Beechworth,  in  the  form  of  a  special  case  for  the  opinion  oi 

the  Supreme  Court.      The  PlaintiOT  in  the  suit  claimed   an 

account  of  a  mining  partnership,  which  he  alleged  to  exist 

between  him  and  the  Defendant ;  the  subject  of  which  was 

a  certain  quartz  reef     The  Defendant  denied  the  existence 

of  the  partnership  j   and  the  Judge  directed  an  issue,  under 

the  Act  No.  32,  sec.  32,  <'  to  try  whether  or  not  the  Plaintiff 

Plaintiff  was 

entitled  to  a  share  in  the  reef.  At  the  trial  there  was  evidence  for  the  Fluntiff  that 
he  was  once  a  partner  hut  had  transferred  his  share ;  that  he  was  in  a  state  of  deUrimm 
tremens  when  he  signed  the  transfer ;  and  that,  hy  means  of  the  transfer  and  of  the 
Defendant's  collusive  evidence  in  other  suits,  the  claims  of  third  parties  had  been  defeated. 
Defendant  gave  no  evidence.  The  Judge  held  that  there  was  no  evidence  to  go  to  the 
assessors  thiat  the  Plaintiff  was  unconscious,  or  that  Defendant  procured  him  to  he 
so ;  and  directed  a  verdict  for  the  Defendant.  The  assessors  found  for  the  Plaintiff. 
On  questions  reserved,  and  a  case  stated  for  the  opinion  of  the  Supreme  Court : 

Held,  that  such  as  it  was,  there  was  evidence  to  go  to  the  assessors ;  and  that  on  tlie 
trial  of  such  an  issue  the  Judge  could  not  disregard  the  finding  of  the  assessors  and 
enter  a  verdict  for  the  Defendant ;  hut  that  a  new  trial  waa  altojgether  for  the  discre- 
tion of  the  Judge. 


Nof>ember  22. 

In  a  partner- 
ship suit  in 
a  Court  of 
Mines,  for  an 
account,  the 
Judge 
directed  an 
issue,  under 
theActXo.32, 
sec.  82,  to  try 
the  question 
whether  or 
not  the 
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^'  was  entitled  to  any  and  what  sluure  in  the  ree£"    At  the  trial         1862. 

of  this  issue,  the  Defendant  admitted  the  former  existence  of  a 

partnership  ;  and  the  Plaintiff  admitted  his  signature  to  a  bill  of 

sale  of  his  share  in  the  reef ;  but  swore  that  he  was  drunk  when 

he  signed  the  transfer,  and  that  it  was  a  mere  matter  of  form 

only.     He  admitted  that  this  transfer  and  evidence  given  by  the 

Defendant,  on  the  occasion  of  the  Plaintiff  having  been  sued 

by  a  third  person,  to  the  effect  that  no  partnership  existed 

between  them,  had  enabled  him,  the  Plaintiff,  to  defeat  the 

claim  made  by  that  person.     One  of  the  Plaintiff's  witnesses 

swore  that  he  was  ''  in  a  state  of  delirium  tremens  at  the  time  he 

^'  signed  the  transfer."     There  was  evidence  of  statements  made 

by  the  Defendant,  '^  that  he  knew  he  should  lose  the  suit,'*  and 

that  '^  he  did  not  want  to  deprive  Brinhman  of  his  share  in 

"  the  ree^  "  &c.     The  Defendant  gave  no  evidence.     The  Judge 

was  of  opinion  that  there  was  no  proof  that  the  Plaintiff  was 

unaccountable  for  his  acts,  or  unconscious  of  what  he  was 

doing,  or  that  the  Defendant  had  anything  to  do  with  making 

him  so  ;  that  the  evidence  proved  that,  by  connivance  between 

Plaintiff  and  Defendant,  the  Plaintiff  had  conveyed  his  share 

to  Defendant  fraudulently,  to  defeat  claims  of  third  parties ; 

and  that  ao  Court  of  Justice  ought  to  interfere  to  restore  the 

Plaintiff  to  the  position  he  had  voluntarily  lost  by  a  fraudulent 

act     On  the  trial  of  the  issue,  the  Judge  directed  a  verdict 

for  the  Defendant.     The  assessors,  however,  found  that  the 

Plamtiff  was  entitled  to  one-half  share  in  the  daim  in  dispute. 

A  motion  was  made  on  behalf  of  Defendant,  Ist  That  the 
verdict  should  be  disregarded,  and  the  decree  entered  for  the 
Defendant ;  or,  2nd.  For  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  and  against  the  direction  of  the 
Judge. 

The  Judge  was  disposed  to  set  aside  the  finding,  and  enter 
the  decree  for  the  Defendant ;  but,  as  this  was  the  first  case 
of  the  kind,  he  requested  the  opinion  of  the  Supreme  Court 
on  the  following  points  : — 


1 
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1868.  1.  Whether  the  Judge  was  ri^t  in  saying  there  was  no 

eyidenoe  of  the  Philntifr  being  unconscious  of  what  he  wis 
doing  when  he  signed  the  hill  of  sale,  and  that  there  wis 
no  evidence  of  such  nnoonsdonsness  being  brought  about  hj 
the  Defendant ;  or  whether  this  was  not  a  question  £ar  the 
if 


2.  Whether,  under  any  drcumstanoes,  the  Judge  of  the  Comt 
of  Mines  can  set  aside  the  finding  of  assessors  upon  an  issoe 
directed  under  the  32nd  section  of  the  Qold-fields  Act  f 

3.  If  so,  whether,  under  the  ciicumstanoes,  this  is  a  case  in 
which  the  finding  should  have  been  disr^arded,  or  a  new  tiial 
granted  ;  or  whether  the  verdict  should  stand  for  the  Flainti^ 
in  accordance  with  the  finding  of  the  assessors  i 

Fellows^  for  the  Plaintiff 

Woody  for  the  Defendant 

Pes  Cttriam. — ^As  regards  the  first  question,  the  evidenoe 
might  have  been  more  or  less  satisfiftctoiy,  but,  such  as  it 
was,  there  was  evidence  to  go  to  the  assessors.  As  to  the 
next  question,  it  is  clear  by  the  32nd  section  of  the  Act,  that 
the  Judge  of  the  Court  of  Mines  might  determine  questioos 
of  law  or  fact ;  or,  if  he  chose,  instead  of  detmnini^g  a 
question  of  fiict,  he  might  direct  an  issue  to  assessors ;  or  an 
issue  might  be  directed  at  the  instance  of  either  party  to  the 
suit.  The  Court  does  not  think  that  the  Judge  could  disregard 
the  finding  of  assessors  on  such  an  issue,  whether  directed  by 
the  Judge,  or  on  the  requisition  of  the  parties.  As  to  the 
granting  a  new  trial,  that  was  a  question  altogether  f<v  the 
discretion  of  the  Judge.  With  reference  to  costs,  this  is  a 
special  case  in  which — ^unlike  a  case  of  appeal — the  costs  do 
not  depend  upon  the  result.  Each  party  will,  therefore,  pay 
his  own  cost& 


CASES  AT  LAW.  871 


1862. 
BEGINA  V.  WOOD.  y^^^ 

November  28^ 
t^ASE  reserved   for  the  opinion  of   the  Judges  of   the  TT.  was 
Supreme  Court  by  the  Chief  Justice,  on  the  trial  of  Wood^  ^^^^Ia^ 

for  embezzlement,  as  follows : —  fidling  within 

the  Statutes 
89  Geo.  III^ 

"  The    prisoner  was  charged  with    embezzlement.      The  ^*P-  c™^» 

"  information  contained  several  counts,  the  property  being  67  Oeo,  IIL, 

"  laid  in  certain    persons  as  trustees  of  the  widows'  and  ^hoserules 

"  orphans'  funds  of  the  Manchester  Unity  Independent  Order  were  dnly 

'^  of  Odd  Fellows  in  Victoria.     On  the  trial  at  the  Circuit  ^object  of 

"  Court,  Sandhurst,  it  appeared  that  a  branch  lodge  of  this  *^«  society 

was  to  make  a 
''  order  had  been  established  at  Sandhurst^  of  which  the  ftmd  for  the 

"prisoner  was  appointed  proviacial  corresponding  secretary.  ^^Jm  f 

*'  The  order  was  a  secret  society,  falling  within  the  Statutes  39,  members, 

which  WB0 
"  Geo.  III.,  Cap.  cxxiii.,  and  57  Geo.  III.,  Cap.  xix.    One  of  ^^der  the 

"  the  objects  of  the  society  was  to  make  provision  for  the  ^^?5^"^^ 

"  widows  and  orphans  of  its  members,  and  by  the  rules  it  was  who  made 

"  provided  that  there  should  be  a  widow  and  orphans'  fund  ia  ^JJ"^^!^^ 

<<  connection  with  the  district,  and  that  a  board  of  management  terecL    Kew 

"  of  that  fund  should  be  established,  and  should  make  such  ^ode,  which 

"  by-laws  for  the  government  of  the  fund  as  they  should  think  ^^^  ^^^ 

registered. 
"  proper,  not  contrary  to  general  or  district  laws.     These  rules  Under  these 

"  of  the  society  were  duly  registered,  and  certain  by-laws  of  the  u^^''***^ 

^'  board  of  management  were  passed,  and  were  also  registered,    contribatioiis 

to  the  ftmd, 
and  the 

"  By  these  by-laws  the  treasurer  was  directed  to  receive  all  management 

of  the  ftmd 
^  moneys  and  deposit  them  iu  the  Bank  of  Australasia  in  the  was  vested  in 

"  name  of  the  society.     By  subsequent  by-laws,  passed  two  ^^^^^-g^'* 
^*  years  later,  it  was  provided  that  the  proviacial  corresponding  for,  and 
"  secretary  should  be  secretary  of  the  fund ;  that  his  duties  ^bezdement 

of  moneys 
contributed  to 
the  fimd  received  by  him  under  the  new  rules,  on  an  information  laying  the  property 
of  the  fund,  and  contributions  to  it,  in  the  trustees  under  the  new  rules : 

Seld,  on  questions  reserved,  that  as  the  rules  were  not  registered,  the  moneys  were 
not  the  moneys  of  the  society,  and  judgment  given  for  the  prisoner. 


372 


SUPREME  COURT:   VICTORIA. 


1862. 


"  should  be  to  receive  all  moneys  on  behalf  of  that  society, 
''  and  pay  same  over  to  the  treasurer ;  that  there  should  be 
'*  three  trustees  and  a  treasurer,  and  that  the  treasurer  should 
''  receive  moneys  from  the  secretary,  and  pay  them  into  the 
''  Colonial  Bank  of  Australasia,  in  the  name  of  the  Widow 
"  and  Orphan  Society.  These  by-laws  had  not  been  registered, 
"  but  they  were  in  manuscript  in  the  prisoner's  handwiitiiig, 
"  his  name  having  been  signed  by  him  to  them  as  secretary  : 
*^  and  by  the  last  it  was  declared  that  they  were  the  only  legal 
^^  by-laws  then  in  existence  bearing  the  name  of  the  society. 


"  The  prisoner's  appointment  was  duly  proved.  It  was 
"  proved,  and  not  questioned,  that  the  Orphans'  Fund  was 
"  perfectly  distinct  and  separate  from  the  general  funds  and 
**  objects  of  the  society  ;  but  that  wives  and  children  of  the 
"  members  of  the  society  only  could  participate  in  its  benefit. 
"  The  sums  alleged  to  have  been  embezzled  were  paid  to  the 
"  prisoner  by  members  of  the  society  on  account  of  the  widow 
'*  and  orphans'  fund.  There  was  evidence  to  go  to  the  juiy  of 
'<  the  &ct  of  embezzlement  of  these  sums. 


''  At  the  conclusion  of  the  case  for  the  prosecution, 
"  Mr.  Martley,  who  appeared  for  the  prisoner,  contended 
"  that  there  was  no  case  to  go  to  the  juiy,  as  the  last  by-laws, 
"  by  which  prisoner's  duties  were  prescribed,  had  not  been 
<'  registered ;  that  as  the  society  was  a  secret  society,  and 
''  participation  in  the  benefits  of  the  fund  was  limited  to 
'^  members'  wives  and  children,  registration  was  essential,  and  ^ 
<'  that  the  registration  of  the  rules  was  not  sufficient,  and  also 
^'  that  there  was  no  evidence  of  the  trustees  of  the  fund 
^'  having  complied  with  the  15th  section  of  the  Friendly 
''  Societies  Act.  I  sent  the  case  to  the  jury,  who  found  the 
''  prisoner  '  Guilty,'  and  sentence  was  passed  on  him,  but 
''  execution  was  respited  untU  the  decision  of  the  Judges  of 
''  the  Supreme  Court  upon  the  objections  so  taken  for  the 
"  prisoner,  and  which  I  reserved  at  the  trial,  had  been  known." 


Hartley y  for  the  Prisoner. 


•  CASES  AT  LAW.  373 

Harris^  for  the  Crown. 

.  The  authorities  cited  were — for  the  Prisoner — The  King 
V,  Dixon  (r),  The  Queen  v.  William  Hunt  (js),  The  King 
V,  Lovelase  (^),  the  aboye  named  Imperial  Statutes  against 
secret  societies,  and  the  Friendly  Societies  Act.  For  the 
Crown — The  Queen  v.  Sir  Vincent  Cotton  and  others,  Justices 
of  Cambridgeshire  \v), 

Stawell,  C.  J. — ^This  prosecution  inyolves  a  question  of 
great  importance  to  a  large  number  of  societies  haying  yery 
useful  and  beneficial  objects,  and  it  is  yery  desirable  that 
those  societies  should  know  the  conditions  with  which,  in  my 
opinion,  they  are  bound  to  comply  if  they  would  haye  the 
protection  of  the  laws.  The  Statutes  referred  to  enact  that 
certain  societies  are  illegal,  unless  the  public  has  had  the 
opportunity  of  knowing  the  objects  of  those  societies.  The 
Friendly  Societies  Act  proyides  that  those  societies  shall  be 
registered  in  a  certain  way.  Various  decisions  haye  determined 
that  secret  societies  cannot  haye  the  benefit  of  law  for  the 
protection  of  their  property  unless  the  requirements  of  the  law 
haye  been  complied  with ;  thus  their  treasurers  or  other  officers 
may  defraud  them,  and  if  they  appeal  to  the  Criminal  Courts 
for  protection  against  such  frauds,  they  must  be  defeated.  In 
the  present  case  roles  of  the  society  were  framed  which  were 
duly  registered.  Certain  by-laws  regulated  the  property  and 
distribution  of  the  funds  of  the  society.  All  those  by-laws  in 
reference  to  the  funds  were  repealed,  and  new  ones  were  passed, 
which  were  submitted  to  the  reyising  officer,  'but  which  were 
not  certified  by  him,  and  were  therefore  not  registered.  Under 
the  altered  by-laws  the  Prisoner,  as  secretary,  receiyed  these 
moneys  ;  and  by  them,  also,  the  moneys  were  declared  to 
belong  to  the  trustees,  and  in  whom  the  property  is  laid 
in  the  information.  Now  neither  could  the  Prisoner  haye 
receiyed,  nor  could  the  money  be  laid,  as  the  property  of 


(r)  6  Car.  &  P.,  601.  (0  6  Car.  A  P.,  596. 

(#)  8  Ib.y  642.    .  (f))  19  L.  J.  (N.S.),  M.  C,  233. 


374  SUPREME  COURT:   VICTORIA. 

1862.  trostees  of  a  society  whose  roles  were  not  dulj  r^isterod. 
This  Court  cannot  assist  the  trustees  of  an  illegal  society  to 
punish  a  person  taking  such  money.  It  was  contended  that 
the  society  might  £aJl  back  on  its  former  laws ;  but  if  that 
were  tolerated,  societies  might  register  proper  and  legal  roles, 
but  enact  and  put  in  force  other  rules,  not  registered,  of  an 
illegal  and  dangerous  character.  The  public  ought  not  to  be 
put  to  distinguish  between  registered  and  unregistered  laws. 
There  were  circumstances  to  shew  that  the  society,  in  fiicty 
acted  on  the  non-registered  rules,  and  therefore  cannot  be 
deemed  to  be  still  under  the  protection  of  the  former  rules 
However  much  in  one  aspect  of  the  case  it  may  be  r^retted 
that  the  Prisoner  should  escape,  yet  in  obedience  to  the  law 
the  conviction  must,  in  my  opinion,  be  quashed. 

MoLBSWOBTH,  J.— I  rest  my  concurrence  in  the  judgment  of 
the  Court  simply  on  the  fact  that  these  moneys  were  reoeiTed 
under  illegal  rules.  lean  hardly  assent  to  the  proposition  that 
every  society  of  this  sort  becomes  illegal  on  its  making  merely, 
in  point  of  teuety  illegal  rules.  The  Act  says  that  no  alteration 
of  the  rules  shall  be  effectual,  and  that  they  cannot  be  enforced, 
if  certain  forms  be  not  observed.  That  seems  to  me  simply 
to  mean  that  till  those  things  are  done  the  rules  are  not  to 
stand,  not  to  make  the  society  thereby  and  thenceforth  ill^aL 
Without  going  the  length  of  saying  that  the  whole  society  and 
all  its  machinery,  and  the  rights  which  have  arisen  and  existed 
under  it  are  dissolved ;  under  the  state  of  facts  here,  I  think 
that  the  rules  having  been  altered  in  contravention  of  the 
requirements  of  the  certifying  barrister,  and  being  therefore 
of  no  force,  and  the  moneys  in  question  not  being  the  mon^s 
of  the  society,  the  information  coidd  not  be  supported,  and 
the  conviction  cannot  stand. 

Williams,  J. — I  ground  my  opinion  solely  on  the  &ct  that 
these  moneys  were  received  under  the  unregistered  rules,  and 
were,  therefore,  not  the  moneys  of  the  society. 

Judgment  for  the  Prisoner, 
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WEBSTEB  (Official  AsaionrsB  ov  WILLIAM 
BUTLEDGE  and  Co.)  v.  THE  BANK  OP 
VICTORIA. 


S 


UMMONS  by  Defendant  to  amend  the  declaration  by 
striking  out  a  count  for  money  lent,  and  referred  by  the  Judge 
sitting  in  Chambers  to  the  full  Court.  The  declaration 
contained^  amongst  others,  a  count  in  the  common  form  for 
money  lent  by  the  Plaintiff,  as  Assignee  as  aforesaid,  to  the 
Defendant 

Fellows,  in  support  of  the  summons. — An  assignee  cannot 
lend  money  as  assignee.  He  is  bound  to  recoyer  the  assets  as 
quickly  as  he  can,  and  pay  the  amount  amongst  the  creditors. 
He  is  not  permitted  to  lend  the  money  out  The  case  of  an 
executor  is  not  analagous.  If  he  lends  money  he  commits  a 
devastavitj  and  rather  than  suffer  the  money  of  the  testator  to 
remain  so  lent  out,  the  Court  will  permit  the  executor  to  sue 
for  it  as  executor.  Webster  v.  Spencer  (w).  In  suing  for  it  he 
sues  for  the  benefit  of  the  estate.     Clarke  v.  Horigham  {x). 

Eiffinbotkam,  contr^. — ^The  present  form  is  adopted  for  the 
benefit  of  the  estate ;  the  argument  urged  for  the  defendant 
is  opposed  to  the  position  he  contends  for.  If  money  placed 
in  a  Bank  to  the  account  of  Webster,  as  Assignee,  cannot  be 
sued  for  and  recovered  in  this  form,  any  debts  due  by  him  in 
his  private  capacity  to  the  Bank  may  be  set  off  against  the 
amount  lodged. 

Cur,  adv.  vult 


1862. 

November  2^ 

An  official 
assigptiee 
cannot  lend 
any  part  of 
the  estate, 
and  therefore 
cannot  sne  on 
a  connt  in  the 
common  form 
for  money 
lent  to  the 
Defendant  hy 
the  Plaintiff 
as  official 
aflsignee. 


Stawell,  C.  J. — The  case  of  an  executor  being  allowed  to 
sue  as  executor  is  exceptional — a  devastavit  is  a  wrong — and 


(w)  3  B.  &  Aid.,  360. 


{x)  2  B.  &  C,  149. 


376 


SUPREME  COURT:    VICTORIA. 


the  Court  will  not  sanction  the  continuance  of  a  wrong,  and 
therefore  allows  the  action  to  be  brought  by  the  plaintiff  as 
executor.  But  where  an  Assignee  lends  part  of  his  estate, 
the  money  cannot  be  said  to  retain  its  character ;  it  no  longer 
forms  part  of  the  estate.  There  is  no  privity  between  the 
estate  and  the  borrower.  In  sanctioning  this  form  of  decla- 
ration, we  should  recognize  the  right  of  the  Assignee  to  do 
that  which  we  think  he  ought  not  to  do,  namely,  lend  any 
part  of  the  estate. 

Summons  allowed. 


WILLIAMS  V.  ROW. 


Decembers, 

The  traxu- 
mission  of  an 
appeal  case 

trates,  under 
the  Act 
No.  159,  and 
the  giving  of 
the  notice  of 
appeal 
required  by 
the  Act,  are 
conditions 
precedent  to 
the  appellate 
jurisdiction ; 
and  where 
they  have 
been  omitted, 
the  Court  will 
grant  an 
application  to 
stnke  a  case 
out  of  the  list, 
withoosta. 


M( 


.OTION  to  strike  out  a  case  stated  by  magistrates  for  the 
opinion  of  the  Supreme  Court,  on  the  ground  that  it  had  not 
been  transmitted  by  the  Appellant  until  after  the  time — sevoi 
days — allowed  by  the  Act. 

Fellows,  for  the  motion,  cited  Woodhouse  v.  Woods  (y),  and 
Peacock  v.  The  Queen  {z\  showing  that  the  tnmsmission  of  the 
case,  and  giving  notice  of  appeal,  are  conditions  precedent  to 
the  jurisdiction. 

Billing  contra. 

Adamson,  as  amicus  curicBy  handed  up  Ashdown  v.  Curtis  (a). 

Fek  Cubiam. — ^The  application  must  be  granted. 

Motion  granted^  with  costs. 


(y)  29  L.  J.  (N.S.),  M.  C,  149. 
(«)  4  C.  B.  (N.S.),  264. 


(a)  31  L.  J.  (N.S.),  M.  C,  216. 
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Ex  PARTE  WALTER  BRIGGS, 
In  be  ROBERT  REDE. 

JL  HIS  was  the  first  proceeding  at  law  under  the  Land  Act,  The  only 

1862.      Walter  Briggs  had   selected   land,   and  drawn  lots  ^"^h^i^e 

with  John  McMillan  for  priority,  and  had  been  successful  at  Sheriff  can 

.,,i.-rTY'*-n  t  '  1  try  under  the 

the  tnal  by  lot.     Frederick  Barnes ^  a  new  claimant,  took  Land  Act  1862 

proceedings  to  have  a  jury  impanelled  by  the  Sheriflf,  to  try  ^*^^^  ^^<> 

the  question  of  whether  Briggs  had  duly  selected.     Briggs  notice  has 

obtained,  in  vacation  from  a  Judge  at  chambers,  an  order  nisi  ^ theknd 

for  a  writ  of  prohibition  to  restrain  the  Sheriflf  from  proceed-  officer 

.     ,      ,  .  1  1  objecting  to  a 

ing,  agamst  which  cause  was  now  shown.  declaration  by 

him  that  a 
person  is  the 
The  affidavit  of  Briggs  stated,  among  other  things,  that  the  kwful  selector 

land  in  question  was  amongst  lands  proclaimed  as  open  for  ^^^  is^he 

selection  "on  and  after  the  10th  September,  1862";   that  question  of 

Briggs  and  McMillan  made  written  application  for  the  land  whether  such 

on  that  day ;    that  there  were  no  other   applicants  ;    that  S®ri°^i"  1^^^ 

on  the  evening  of  that  day  the  land  officer  determined  by  in  p  -nt  of 

lot  which  of  the  two  should  have  priority,  and  such  determi-    '™®' 

nation  was  in  favor  of  Briggs^  and  the  land  officer  then  pergonThadT* 

"  declared  Briggs  the   selector   of   such    allotment."      But  applied  for 

that,  on  the  9th  October,  Frederick  Barnes  served  the  land  the  Land  Act 

officer  with  a  notice,  as  follows  : — "  I,  the  undersigned,  being  P^,^',°°  ^^® 

*'^  an  applicant  for  the  allotment  hereinafter  mentioned,  and  selection,  and 

"  having  duly  deposited  the  purchase  money  for  the  same,  offi<.er"had 

"  hereby  give  notice  that  I  object  to  the  issue  of  a  Crown  determined 

"  grant  to    Walter   Briggs^    of  Melbourne,    in   respect    of  between  them 

"  Allotment,  &c. ;  and  I  allege  that  the  said  Walter  Briggs  by  lot, 

<^  is  not  the  lawful  selector  of  the  said  allotment,  for  the  applicant  on  a 

"  following  reason— that  is  to  say,  because  the  said  Walter  ^^^"^^^^ 

notice  of 
objection,  and  the  Sheriff  took  steps  to  call  a  jury.    On  rale  niti  to  prohibit  the  Sheriff, 

Held,  that  the  Sheriff's  jurisdiction  did  not  arise,  and  the  rule  made  absolute  for 
prohibition. 

VOL.  I. — LAW.  E  £ 
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1862.         "  Briggs  '  was  not  the  first  selector  of  the  said  allotment  m 

^^T^^^      "  point  of  time/  and  that  he  did  not  make  a  written  applica- 

Briggs,       «  tion  for  the  said  allotment,  nor  pay  the  purchase  money  for 

Rei>e.         ''  ^^  whole  of  the  said  allotment,  or  for  one  moiety  thereof, 

"  and  one  year's  rent  for  the  other  moiety,  as  required  by  the 

''  17th  section  of  the  Land  Act,  1862 ;  and  that  the  question 

'^  of  priority  of  application  for  the  said  allotment  between  me 

"  and  the  said  Walter  Briggs  was  not  duly  determined  by  lot, 

''  pursuant  to  the  19th  section  of  the  said  Act,  and  of  the 

<<  regulations  thereunder  made  by  the  Board  of  Land  and 

''  Works."    Whereupon,  under  the  Land  Act,  Briggs  was 

required  by  the  Sheriff  to  appear  before  him,  at  the  Court 

House,  at  Warmambool,  on  a  day  named. 

In  the  Sheriff's  requisition  he  informed  Briggs  simply  that 
Barnes  ^*  had,  in  the  said  notice  [to  the  land  officer]  alleged 
"  that  you,  the  said  Walter  Briggs^  were  not  the  first  selector 
'^  of  the  said  allotment  in  point  of  time.'* 

Wood  and  Fellows,  for  Briggs. — The  Sheriff's  jurisdiction 
arises  only  on  his  getting  a  notice  within  one  month  after  an 
undue  selection.  There  was  nothing  here  on  the  one  side  beyond 
the  notice  to  the  Sheriff  showing  or  suggesting  any  undue  selec- 
tion, while  on  the  other  side  there  was  an  affidayit  showing  that 
there  was  not,  and  could  not  have  been,  any ;  therefore  it  must 
be  taken  as  admitted  there  was  none,  and  the  Sheriff's  jurisdic- 
tion never  arose.  Also,  no  question  of  priority  of  selection  can 
arise  except  between  persons  selecting  on  the  same  day,  so  that 
no  question  of  priority  could  arise  between  Briggs  and  any 
other  person  than  McMillan,  for  these  two  were  all  who  came 
on  the  10th  September,  and  that  day  was  the  first  on  which 
selectors  could  come ;  and  therefore  there  was  no  question  of 
priority  to  be  heard  and  determined  by  the  Sheriff  and  jury 
between  Briggs  and  Barnes,  Where  there  is  contradictory 
evidence  the  Court  will  not  interfere,  but  where  there  is  no 
conflict  of  testimony  the  Court,  although  the  same  point  arises, 
will  not  allow  the  matter  to  be  unnecessarily  litigated.     In  a 
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case  like  the  present  the  Court  are  bonnd  to  interfere ;  there         1862. 

is  no  appeal ;  no  mode  of  correcting  an  error — a  base  Court  ^^^^^J^ 

may  exercise  its  jurisdiction  in  the  most  arbitrary  way,  and  Bbigos, 
yet  there  is  no  means  of  obtaining  redress.  Bede. 

Harris,  for  Barnes. — The  19th  section  only  makes  the  lot 
conclusive  between  the  then  applicants  ;  the  lot  can  only 
be  conclusire  where  it  is  rightly  taken ;  it  was  not  rightly 
taken  where  the  preliminary  requirements  of  the  17th  section 
had  not  been  complied  with,  and  the  affidarvit  on  the  other 
side  does  not  go  far  enough  to  show  this ;  the  Sherifif  has 
power  to  try  such  of  the  questions  mentioned  in  section  31  of 
the][Act,  as  are  set  forth  in  the  notice  given  under  the  28th 
section  of  the  Act ;  and,  if  he  have  the  power  so  to  do,  the 
present  application  is  premature. 

Among  the  authorities  cited  were — Manning  v,  Farquhar- 
son  (ft),  Hallech  v.  University  of  CanHnidge  (c),  Sewell  v* 
Jones  (d). 

Stawell,  C.  J. — The  only  question  which  could  be  tried 
before  the  Sheriff  here  is  conceded, — ^namely,  that  the  appli- 
cant for  prohibition  is  not ''  the  first  selector  in  point  of  time." 
There  is  only  one  affidavit^  his  own,  which  shows  that  he 
selected  on  the  first  day  on  which  the  land  could  be  selected. 
Another  person  also  selected  on  the  same  day,  and  the  right 
of  priority  was  determined  between  those  two,  in  pursuance  of 
the  Act,  and  the  lot  fell  on  him.  That  is  not  contravened ; 
and  no  other  questions  are  now  material,  for  the  other  claim- 
ant having  given  notice,  he  is  bound  by  the  questions  con- 
tained in  that  notice. 

Bule  absolute,  Briggs  to  declare 

in  prohibition  within  fourteen 

days. 


{h)  30  L.  J.  (N.S.),  Q.  B.,  28.  (<0  1  L.  M.  &  P.,  626. 

(c)  9  Dow.,  586  i  7  Batf.  Ab,  716,  tit.  *'  Trial,"  L.,  1. 
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December  2, 9, 


FLOWER  AND  Others  v.  WEBSTER  (Official 
Absiokee). 


imstances  JL  ROVER  by  the  Plaintiffs,  members  of  the  firm  of  Flower ^ 
McDonald,  ^  Co,,  to  recover  from  the  Defendant,  Official 
Assignee  of  the  firm  of  William  Rutledge  ^  Co.,  the  value  of 
12,296  bushels  of  wheat,  claimed  by  the  Plaintiffs  under 
mortgages  executed  by  Wm.  Rutledge,  in  1857  and  1859,  of 
his  private  estate,  to  secure  the  debt  of  his  firm  due  to  the 
Plaintiffs,  amounting  to  about  £57,000.  Pleas,  not  guilty, 
and  not  possessed. 

At  the  trial,  before  Mr.  Justice  Williams,  it  appeared  that 
the  rents  of  Mr.  Rutledge^s  private  estate  at  Belfast — the 
Farnham  Survey  and  the  Woodford  estate — ^were  in  almost 
all  instances  reserved  in  wheat ;  that  the  tenants  were  in  the 
habit  of  sending  all  their  wheat  crop  to  Wm,  Rutledge  ^  Co.j 
and  that  the  latter  firm  stored  the  wheat  from  each  tenant 
separately ;  that  in  their  books  they,  as  agents  for  William 
Rutledge,  gave  credit  to  each  tenant  for  the  corn  rent  due, 
and  then,  as  merchants,  either  held  the  balance  for  the  tenant, 
or  disposed  of  it  to  purchasers,  or  took  it  themselves,  and 
gave  the  tenant  credit  for  its  money  produce  or  its  worth. 
There  was  some  evidence  that  before  the  insolvency  the  wheat 
of  each  tenant  was  separated  into  the  two  portions  of  what 
was  due  to  the  landlord  and  what  was  the  tenant's  own,  as 
surplus. 


Circumstances 
under  which 
the  Court, 
having  hy 
consent  the 
power  to  draw 
the  same 
inferences  as 
a  jury,  held  a 
mortgagor  to 
have  become 
the  agent  of 
his  mort- 
gagees, and 
his  acts  Bs 
such  agent 
the  acts  of 
mortgagees  in 
possession. 


Mr.  Beilhy  Hawthorn,  member  of  the  firm  of  Flower^ 
M^Donald^  ^  Co,,  gave  the  following  evidence : — Last  year, 
Rutledge  had  a  conversation  with  me  on  the  30th  or  31st 
October.  He  shewed  me  a  statement  of  his  affairs.  He  said 
there  was  a  deficiency  of  about  £12,000 ;  in  consequence  he 
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could  not  pay  any  portion  of  the  instalment  of  mortgage  debt 
then  falling  due.  I  saw  him  again  in  January.  The  money 
was  not  then  paid.  I  demanded  of  him  that  he  should  now 
collect  the  rents  as  our  agent.  I  said — ^'  As  you  are  not  able 
"  to  pay  this,  I  shall  now  require  you  to  act  as  our  agent  in 
"  receiving  the  rent  in  money  and  wheat  as  it  falls  due."  He 
agreed  to  do  this.  He  promised  faithfully  he  would  do  so, 
and  handed  me  a  list  of  what  was  due  from  the  tenants,  and 
his  rent-roll. 
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On  this  point  Mr.  Rutledge  also  gave  evidence,  that  he 
agreed  to  receive  the  rents  in  money  and  wheat  for  the  Plain- 
tiffs, and  forward  them  to  Flower^  McDonald,  4r  Co, — ^the 
money  as  soon  as  received,  and  the  wheat  as  soon  as  possible 
after  it  was  received ;  to  be  disposed  of  by  Flower ^  McDonald, 
4r  Co.  to  the  best  advantage.  But  Mr.  Rutledge  did  not  use 
the  word  ''  agent "  in  describing  himself  or  his  firm  as  thus 
undertaking  to  receive  the  rents  for  the  Plaintiffs.  The  wheat 
had  been  demanded  from  Rutledge^  who  refused  to  give  it  up. 
A  verdict  was  taken  by  Plaintiffs  for  £4000  by  consent,  with 
leave  for  the  Defendant  to  move  the  Court  to  enter  a  nonsuit, 
or  a  verdict  for  the  Defendant,  the  Court  having  the  same 
power  as  a  jury  to  draw  inferences  of  fact.  A  rule  nisi  was 
accordingly  obtained  by  Defendant  to  enter  a  verdict  for  him, 
or  a  nonsuit,  on  the  following  grounds  : — 

1.  That  nothing  is  operated  on  until  the  24th  April, 
whereas  the  wheat  was  separated  under  and  by  virtue  of  the 
contract  of  mortgage,  and  therefore  the  pledge  was  within 
sixty  days  of  the  sequestration. 

2.  That  the  conversations  between  Rutledge  and  Hawthorn^ 
in  October  1861,  and  January  1862,  did  not  make  the  Plain- 
tiff's mortgagees  in  possession. 


3.  If  necessary,  the  Court  to  have  power  to  decide  whether 
there  was  a  fraudulent  preference  or  not 
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•7.  W,  Stephen^  Wood,  and  Fellows  shewed  cause. — ^The 
Plaintiffs  were  legal  owners  of  ihe  mortgaged  prc^erty.  They 
entered  into  possession  by  means  of  Rutledge  as  their  agent. 
The  wheat  had  been  demanded  before  the  insolvencj;  no 
question  therefore  can  arise  as  to  its  haying  been  in  the  order 
and  disposition  of  the  Insolyents.  Before  this  demand,  too, 
the  rent  wheat  was  taken  oat  of  the  bnlk,  set  apart^  and  the 
remainder  was  kept  for  the  tenants.  The  conyersation 
between  Eutledge  and  the  Plaintiff  Hawthorn  amounts  to  an 
agreement  that  the  Insolyent  should  receiye  the  rents,  as 
between  themselyes.  Eutledge  took  possession  for  the  Plain- 
tiffs. The  only  difference  between  employing  Eutledge  and 
any  one  else  as  agent  is  that,  under  a  different  state  of  circom- 
stances,  a  question  as  to  order  and  disposition  might  haye 
arisen.  The  rent  was  the  Plaintiffs*  rent.  They  might  haye 
sued  for  it.  The  sole  question  is  one  of  agency  or  no  agency. 
The  insolyency  is  immaterial.  The  subsequent  conduct  of 
EuUedge  is  fairly  attributable  to  his  apprehension  of  being 
charged  with  giying  an  undue  preference  to  one  creditor  oyer 
the  others.     Holroyd  v.  Marshall  (e\  Congreve  v,  JSvetts  (/)• 


MichiSj  DcnosoUy  and  Higinbotham  in  support  of  the  rule. 
Plaintiffs  could  not  haye  distrained;  how  then  can  they 
sustain  their  present  claim?  Eutledge  had  a  controlling 
power  in  the  disposition  of  this  wheat — a  power  inconsistent 
with  the  hypothesis  that  the  wheat  was  the  property  of  the 
Plaintiffs.  There  was  no  alteration  made  in  the  Plaintiffs' 
books  after  this  alleged  agreement  with  Eutledge,  We  rely 
on  the  case  cited  by  the  Plaintiffs. 

Cur,  adv.  vult. 


December  9.  Stawell,  C.  J.,  now  deliyered  the  judgment  of  the  Court. 
— The  Plaintiffs  claim  the  wheat,  the  subject  of  this  action, 
as  their  property,  taken  possession  of  by  their  agent,  and  on 


(c)  30  L.  J.  (N.S.),  Chy.,  886. 


(/)  10  Kxch-,  298. 
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their  account.  The  Defendant  asserts  that  it  remained  the  1862. 
property  of  the  Insolvent,  and  came  to  him  as  the  assignee  of 
the  estate.  No  question  arises  as  to  *'  order  or  disposition  " ; 
or  as  to  ^'  fraudulent  preference.'*  The  cause  of  dispute  is 
one  rather  of  fact  than  of  law.  It  depends  materiallj  on  the 
efifect  of  what  passed  between  Hawthorn  and  Butledge,  Was 
an  agreement  then  made  that  Rutkdge  should  act  as  the 
agent  of  Flower^  M^DoncUdf  ^  Co.,  and  receive  the  wheat  for 
them,  or  was  it  loose  conversation  in  which  Hawthorn  merely 
expressed  a  wish  that  Butledge  ^  Co.  should  receive  the  wheat 
and  money  as  they  had  been  in  the  habit  of  doing,  and 
send  it  forward  as  quickly  as  they  received  it.  The  evidence 
of  Hawthorn  is  distinct — ^that  it  was  an  agreement  by  which 
Butledge  was  appointed  their  agent.  It  may  have  been  an 
informal  mode  of  disposing  of  matters  involving  thousands  of 
pounds,  and  moreover  unusual  and  liable  to  great  abuse  ;  but 
if  implicit  confidence  were  placed  by  him  in  Butledge,  we 
see  no  reason  to  doubt  the  evidence.  The  testimony  of 
Butledge  does  not  contradict  it  It  is  consistent  with  it, 
though  taken  by  itself  it  would  not  go  so  far  as  Hawthorn's, 
Possibly  both  parties  did  not  see  the  precise  e£fect  in  all  its 
bearings  of  what  then  passed  between  them :  but  if  they 
advisedly  entered  into  an  agreement,  the  evidence  of  that 
agreement  is  not  to  be  questioned,  because  the  agreement 
itself  may  have  been  unwise,  or  one  not  Hkely  to  have  been 
made— considering  the  position  of  both  parties,  the  pro- 
babilities appear  to  us  almost  irresistible  in  favor  of  the 
agreement.  The  Plaintiffs  were  mortgagees  of  a  large  quan- 
tity of  land ;  the  mortgagor  candidly  informs  them  that  he 
cannot  pay  the  interest  falling  due ;  he  shows  a  large  deficiency 
of  several  thousand  pounds,  and  he  makes  this  disclosure  just 
as  the  rents  reserved  in  com  were  falling  due,  and  the  crops  of 
com  were  becoming  ripe.  What  were  the  mortgagees  to  do  ? 
They  reposed  confidence  in  Butledge,  and  appointing  him  their 
agent,  they  conserved  the  credit  of  the  mortgagor,  and  at  the 
same  time  secured  the  wheat  to  which  they  were  then  clearly 
entitled;    an  advantageous  position,  no  doubt,  giving  them 
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the  benefits  of  mortgagees  in  possession,-  and  until  the  fact 
was  disclosed  the  probability  of  escaping  the  responsibilities ; 
bat  at  the  same  time  a  beneficial  arrangement  for  the  mort- 
gagor, by  which  he  secured  priority  to  his  creditor,  leaving 
his  ovm  credit  in  no  way  injured.  We  are  of  opinion  that 
the  jury  returned  a  correct  verdict,  and  that  we,  drawing 
conclusions  of  fact,  as  they  might  have  done,  should  arrive 
at  the  same  conclusion.    The  role  will  be  discharged. 


Hule  discharged. 


KIDD  V.  HIBBERSON. 


Decembers, 

Strictly 
speaking, 
there  is  no 
such  officer 
88  a  deputy 
Sheriff  for  the 
colony  of 
Victoria  at 
Beechworth ; 
and  a  return 
by  the  Sheriff 
that  a  seizure 
had  been 
made  by  N., 
as  bailiff, 
acting  under 
a  warrant 
iBBued  to  him 
by  JB.,  to 
whom  a  writ 
of  fi.fa, 
had  been 
addressed  as 
"  the  Deputy 
Sheriff  for  the 
Colony  of 
Victoria  at 
Beechworth," 
held  a  bad 
return,  and 
quashed. 


Ri 


ULE  nisi  to  quash  the  return  of  the  Sherifif  to  a  writ  of 
Ji.fa,  The  Sheriff  received  four  writs: — (1)  a  writ  in  the 
action  of  Blachmore  v.  Hibherson,  (2)  a  writ  in  the  action  of 
Rowan  v.  Hibherson,  (3)  a  writ  in  the  action  of  Wise  v.  Hib- 
berson  (Jtoberf),  and  (4)  a  writ  in  the  present  action  of  Kidd 
V.  Hibberson  (Eobertj  Joseph^  and  William),  All  the  writs 
but  that  at  the  suit  of  Wise  were  addressed  to  the  Sheriff  of 
the  colony ;  but  the  writ  at  suit  of  Wise  was  addressed  "  to 
the  Deputy  Sheriff  for  the  colony  of  Victoria  at  Beechworth,*' 
On  the  former  three  writs  the  Sheriff  issued  his  warrant  to 
Nethercliff^  as  his  bailiff;  on  the  latter  writ  (at  suit  of  Wise) 
the  Deputy  Sheriff,  William  Gore  Brett,  delivered  his  warrant 
to  Nethercliff,  as  bailiff  of  the  Deputy  Sheriff.  Nethercliff 
executed  the  writs  by  one  seizure  for  the  four,  and  under  that 
seizure  made  a  sum  of  money  (£320)  which  was  sufficient 
only  to  satisfy  the  debt  endorsed  on  the  first  and  second  writs 
(at  suit  of  Blachmore  and  of  Rowan),  the  poundage  on  all,  the 
debt  endorsed  on  the  writ  at  suit  of  Wise,  and  part  of  the 
debt  endorsed  on  the  writ  at  suit  of  Kidd,  Two  questions 
arose — Firstly,  whether  the  third  writ  was  good  or  bad ;  and 
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secondlj,  whether,  though  bad,  the  bailifif  was  not  bound  to         1862. 
execute  it,  and  the  Sheriff  to  pay  Wise  under  it,  so  far  as  the 
seizure  would  go,  and  not  Kidd,  under  the  later  valid  writ. 
The  Sheriff  desired  the  direction  of  the  Court,  and  made  a 
full  return  of  all  the  facts  for  the  Court  to  decide  on. 

Fellows^  for  the  Sheriff,  on  the  first  point,  made  reference 
to  15  Vic,  No.  10,  sees.  21,  22,  28  (g) ;  16  Vic,  No.  31  {h) ; 
and  19  Vic,  No.  13  (J),  On  the  second  point,  to  The  Bristol 
Poor  V.  Waite  (k). 

Higinbotham,  contr^. — ^There  is  no  such  officer  as  a  Deputy 
Sheiiff  of  the  Colony  of  Victoria  at  Beechworth,  and  never  has 
been.  [^Stawell,  C.  J. — As  to  the  second  point  ?]  The  case 
cited  shews  that  he  (the  bailiff)  could  have  defended  an  action 
brought  on  that  writ  {Wise's  writ).  [Williams,  J. — But  can 
he  treat  the  writ  as  a  nullity,  when  it  bears  the  seal  of  the 
Court  ?  Stawell,  C.  J. — Was  he  not  bound  to  execute  that 
writ  ?]  No ;  it  is  addressed  to  an  officer  who  has  no  official 
existence.     If  so,  it  is  a  nullity. 

Fellows, — If  that  had  been  th(9  only  writ,  the  officer  would 
have  had  a  justification. 

Per  Cubiam. — There  is,  strictly  speaking,  no  such  officer 
as  a  Deputy  Sheriff  for  the  colony  at  Beechworth  ;  the  returns 
cannot  therefore  be  sustained.     The  rule  will  be  absolute. 


Rule  absolute. 


iff)  Ad.,  1461.  0)  ^^>  1696- 

(A)  lb.,  1374.  (*)  1  A.  &  E.,  264. 
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The  words,  JL  BESPASS  for  false  imprisonment.    Plea,  payment  of  2d. 

"  no  (rreater  .   .           _. 

punishment  ^^^  ^^^' 

than  that 

afisismGd  hv  _^ 

law  for  the  The  Plaintiff  was  snmmoiied  before  a  Court  of  Petty 

^Ih^^h^h  ^  Sessions  to  answer  a  charge  of  assault.     The  case  was  heard 

was  so  before  the  Defendant  and  another  justice  of  the  peace.     The 

Tl&'^hJ^  Plaintiff  was  fined  Je20,  and  £2  25.  costs.     No  mention  was 

Cap.  xliy.,  made  by  the  bench  of  imprisonment  in  default  of  payment,  but 

mean  the  ^^  cletk  of  petty  sessions,  in  filling  up  the  conyiction,  did  so  in 

imprisonment    the  usual  form,  that  in  default  of  payment  the  Plaintiff  should 

actually  and  ,  r  j         -j 

legally  suffer  one  month's  imprisonment.     Subsequently  a  summons 

thek^ica.      ^**  issued,  calling  upon  the  Plaintiff  to  show  cause  why  he 

but  the  should  not  be  imprisoned,  a  return  of  mtlla  bona  having  been 

amount  of        made  to  the  distress  warrant     The  case  came  on  for  hearing 

imprisonment    before  the  Defendant  and  a  third  magistrate,  who  did  not  take 

which  the 

Plaintiff  part  in  the  original  adjudication,  and  they  both,  in  ignorance 

Sif  kw'^a^     of  the  clerk  of  the  bench  having  filled  up  the  conviction  as 

been  subjected  described,  committed  the  plaintiff  for  two  months  in  de&nlt  of 

payment.    The  Plaintiff  was  imprisoned  for  a  few  days,  and 

then  paid  the  fine.     For  this  imprisonment  the  action  was 

brought.    The  learned  judge  who  tried  the  case  told  the  jury 

that  if  they  believed  the  Plaintiff  was  actually  guilty  of  the 

offence,  and  that  he  had  suffered  no  greater  imprisonment  than 

by  law  could  be  inflicted  upon  him,  the  payment  of  2dL  into 

Court  by  the  Defendant  was  sufficient  compensation.     The 

jury  returned  a  verdict  for  the  Defendant.     A  rule  nisi  for 

a  new  trial  was  obtained  on  the  ground  of  misdirection — 

that  when  the  original  conviction  took  place,  the  magistmtes 

ordered  no  alternative  punishment. 

Ireland^  A.-G.,  shewed  cause. — The  Legislature,  by  the 
statute  11  and  12  Ftc,  Gap.  xliv,  sec.  13,  intended  that  if 
under  any  circumstances  the  Plaintiff  might  have  been  lawfully 
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imprisoned  for  a  certain  time,  he  conld  not  recover  more         1862. 
than  2d.  if  he  had  not  been  imprisoned  for  a  longer  period. 

Sewdl  and  Fellowsy  control. — The  words  "  assigned  by  law" 
in  the  13th  section  mean  the  imprisonment  which  was 
actaally  and  legally  imposed  by  the  justices ;  not  that  which 
they  might  have  imposed  bnt  did  not.  If  they  possessed  the 
jurisdiction  and  did  not  exercise  it,  it  is  the  same  as  if  they  had 
no  jorisdiction.  These  words  must  receive  the  same  con- 
stmction  in  the  same  section.  Leary  v,  Patrick  (/),  RaU  v. 
Parkinson  (m),  Wicks  v.  CluUerbuck  (n),  Davis  v.  Cassult  (o), 
Massey  v.  JolmsUm  (p). 

Per  Cttriah. — ^We  are  of  opinion  that  according  to  the  Idth 
section  the  imprisonment  *'  assigned  by  law  "  is  the  maximum 
amount  of  imprisonment  which  the  plaintiff  might  have  been 
subjected  to.  If  this  were  not  the  proper  construction  of  those 
words,  the  object  of  the  Act  would  be  materially  frustrated. 
If  the  proceedings  were  set  aside,  the  effect  would  be  the  same 
as  if  no  order  had  been  made,  yet,  in  such  a  case,  the  statute 
would  apply,  and  the  adjudicating  justice  be  protected  if  no 
greater  amount  of  imprisonment  had  been  undergone  than 
that  allowed  by  the  law.  Of  what  had  the  present  Plaintiff 
substantially  to  complain?  Merely  of  the  omission  by  the 
magistrates  to  award  at  the  time  of  imposing  the  fine  the 
amount  of  imprisonment  in  default  of  payment,  and  the 
subsequent  infliction  of  a  more  severe  sentence  than  had  been 
entered.  The  committal  for  two  months  was  acted  on  for 
much  less  than  one  month ;  and  the  Plaintiff  might  have  been 
subjected  to  t&ree  months'  imprisonment.  The  statute  was 
passed  in  order  to  prevent  actions  on  such  trifling  grounds. 

Rule  discharged. 


(0  15  Jtir.,  272.  (o)  10  B.  A  C,  29. 

(m)  20  L.  J.  (N.S.),  M.C.,  206.  {jp)  12  East.,  82. 

(»)  2Bmg.,483. 
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WISEWOULD  Appellant  v.  LEE  Respondent. 


iemoer  ^ 
kttomey       -Z^ 


An  attorney 
in  his  bill  of 
costs  charged 
his  client  with 
a  sum  for 
attendance  of 
witnesses  "  as 
per  account," 
and  took  his 
client's 

acceptance  for 
five  shillings 


PPEAL  Id  the  form  of  a  special  case  from  the  County 
Court  at  Melbourne. 

The  Respondent  filed  a  plaint  in  the  County  Court,  Mel- 
bourne, to  recover  X44  5s.  from  the  Appellant  The  particii' 
lars  of  demand  were  for  money  paid  and  damages  sustained 
by  the  Respondent  in  defending  actions  brought  to  recover 
moneys  which  the  Appellant  undertook  to  pay.     The  itemi 


SJ  S:  ^^1  were  to  the  foUowing  effect :- 


charged,  in 
full  satisfac- 
tion thereof, 
but  gave  no 
indemnity. 
The  witnesses 
sued  the 
attorney  for 
25  per  cent., 
and  the  client 
for  the  other 
76  per  cent., 
of  the  charges, 
and  recovered 
a  portion  of 
their  claim 
against  the 
client  with 
costs.    The 


Paid  verdict  for  debt,  and  costs,  Daish  v.  Lte  £6  16 

lAkey  Walker  V.  Lee    15  4 

Costs  in  above  actions 9  12 

Paid  Appellant's  expenses  as  a  witness  4  4 

lAke  Mr,  Wbolcott  4  4 

Respondent's  expenses  and  loss  of  time  4  4 

£44  5 


At  the  hearing  in  the  County  Court,  it  appeared  that  the 

Appellant  had  acted  as  attorney  for  the  Respondent  in  aa 

action  in  which  two  witnesses,  Daish  and  Walker^  were  snn- 

dient  sued  his  moned  as  witnesses  for  him,  and  that  the  Appellant,  in  his  biH 

attorney  in 

-'    "  of  costs,  charged  the  Respondent — ^for  six  days' attendance,  ^&) 


the  County 
Court  for 
such  sums 
and  costs 
recovered,  as 
for  "  money 
paid  and 
damages 
sustained  in 
defending 
actions 


paid  Mr.  Daish,  £U  14s. ;  and  the  like,  Mr.  Walker^  £U  Us, 
as  per  account  This  bill  comprised  various  other  items,  and 
was  paid  by  the  Respondent's  acceptance  for  five  ahillings  in 
the  pound  on  the  whole,  which  dividend  the  Appellant  accepted 
as  payment  in  full.  Subsequently  Daish  and  Walker  sued  the 
Appellant  for  X3  Ids,  6d,  each,  being  25  per  cent  on  the  said 


brought  to 

recover  moneys  which  the  attorney  undertook  to  pay"; 

Held,  that  the  action  was  substantially  for  money  paid ;  and  that  the  attomej  «« 
liable,  whether  he  had  given  an  indemnity  or  not. 
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several  sums  of  £14  14s. ;  and  also  sued  the  Bespondent  for         1862. 
the  remaining  75  per  cent.,  and  recovered  in  the  County  Court, 
Daish^  £6  16s.  6d.,  and  Walker,  £15  4s.  6d,  for  debt  and  costs. 

On  the  trial  of  the  plaint,  the  Judge  gave  a  verdict  for  the 
first  two  items  in  the  particulars  of  demand.  Against  this 
verdict  the  Appellant  moved,  pursuant  to  leave  reserved,  for  a 
nonsuit,  on  the  ground  that  no  undertaking  to  pay  these  sums 
was  given  by  the  Appellant  or  proved  by  the  Respondent ;  nor 
was  the  Appellant  bound  to  pay  the  same.  The  Judge  refused 
to  nonsuit,  against  which  decision  the  present  appeal. 

Billing,  for  the  Appellant. — ^The  Respondent  was  not  indem- 
nified. There  was  no  express  indemnity,  nor  any  implied. 
Even  if  there  was  an  indemnity,  the  debt  only  should  have 
been  paid,  not  the  costs  of  the  Plaintiffs  Daiah  and  Walker  in 
their  actions.  The  plaint  below  should  have  been  for  money 
paid,  not  on  the  assumed  indemnity ;  and  imder  any  view  of 
the  law  of  the  case  as  regards  the  indemnity,  the  Appellant  is 
entitled  to  a  new  trial,  as  the  damages  are  too  large. 

Fellows  contra. — ^The  question  raised  by  the  case  sent  is 
merely  whether  the  Judge  was  wrong  in  refusing  to  nonsuit, 
and  the  parties  are  bound  by  the  case  as  stated.  Watson  v, 
Ambergate,  ^c,  Railway  Company  (j).  The  Respondent  is 
not  now  to  be  attacked  on  the  ground  that  the  verdict  is 
against  evidence.     Stancliffe  v,  Clark  (r). 

Feb  CtJRiAH.^^^We  think  that  the  plaint  is  substantially  for 
money  paid  ;  it  is  unnecessary  to  consider  whether  there  was 
an  indemnity  given  or  not  The  Respondent  was,  •  in  our 
opinion,  entitled  to  recover  back  the  debt  he  was  compelled  to 
pay.  The  circumstance  of  a  portion  only  having  been  paid  of 
the  whole  debt  due  to  tue  Appellant  does  not  affect  the  present 
question.     He  accepted  that  portion  in  fiill,  and  the  debt 

(?)  15  Jnr.,  448.  (r)  21  L.  J.,  (N.S.),  Ex.,  129. 
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haTing  been  thus  paid  to  liim,  the  Respondent  ought  not  to 
be  obliged  to  pay  over  again,  and  still  be  without  redress.  We 
concur  with  the  Respondent^  too,  that  we  are  limited  to  the 
points  appearing  in  the  case.  The  objection  now  raised  as  to 
the  damages  being  excessive,  or  the  verdict  being  agfiinA 
evidence,  was  apparently  not  mooted  below. 


Appeal  dismissed  with  costt. 


BOWMAN  V.  HOMAN. 


December  8. 


at  variance   JLJL 


What  variance 
between  the 
deed  of 
association  of 
a  mining 
company  and 
the  prospectus 
of  the 
company  is 
consistent 
with  the  deed 
being  deemed 
substantially 
to  bear  oat  the 
prospectus. 

Circum- 
stances and 
terms  of  new 
trial  where  a 
jury  had  come 
to  inconsistent 
special 
findings.' 


CnON  to  recover  £141,  the  deposit  money  on  564  shares 
in  the  Fortuna  Quartz-Mining  Associati<»L  Plea,  never 
indebted. 
t 
The  prospectus  of  the  company  stated  that  the  capital 
of  the  company  was  to  be  £5,000,  in  £1  shares,  that  the 
company  was  projected  with  a  view  of  purchasing  the  claim 
held  by  the  Fortuna  Mining  Association,  and  that  as  it 
was  estimated  the  issue  of  4,000  shares  would  be  sufficient 
to  enable  the  proposed  company  to  purchase  the  interest  of 
the  shareholders  in  the  existing  company,  to  purchase  and 
erect  machinery,  and  defray  working  and  other  incidental 
expenses,  only  that  number  of  shares  would  at  present  be 
issued.  The  deed  of  association  provided  that  there  should 
be  2,500  shares,  the  whole  of  which  should  be  money  shares. 
The  Plaintiff  applied  for  shares,  and  the  number  mentioned — 
564 — ^was  allotted  to  him.  The  company  commenced  opera* 
tions  with  only  2,475  shares,  of  which  1,289  shares  were 
given  to  the  proprietors  of  the  old  company  as  oompensatkn 
to  them,  leaving  no  more  than  1,186  shares  liable  for  caDs. 
The  Plaintiff  then  claimed  the  return  of  his  money,  on  the 
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ground  that  operations  had  been  commenced  before  the  proper  1862. 

number  of  shares  had  been  taken  up,  and  that  the  company 
had  proved  a  failure  through  mismanagement;  and  on  refusal 
to  pay,  brought  the  action. 

The  cause  was  tried  before  the  Chief  Justice  at  the  Castle- 
maine  Circuit  Court,  and  the  jury  returned  a  verdict  for  the 
Defendant,  and  answers  to  the  following  questions : — 

"  1.  Does  the  prospectus  fairly  apprize  intending  share- 
holders in  the  new  association  that  the  interests  of  the 
shareholders  in  the  existing  company  were  to  be  purchased 
and  paid  for  by  shares  in  the  new  association  ?  Answer, — 
Yes.  2.  Does  the  deed  substantially  bear  out  the  prospectus  ? 
Answer. — Yes.  8.  Did  the  committee,  by  commencing 
operations  before  the  number  of  shares  contemplated  by  the 
prospectus  had  been  issued,  depart  substantially  from  the 
prospectus  ?  Answer. — Substantially  they  did  not.  4.  Did 
the  Plaintiff  expressly  or  impliedly  assent  to  the  terms  of  the 
deed,  or  to  the  committee  so  commencing  operations  ?  Answer. 
— Impliedly  he  did.  5.  Did  the  Plaintiff,  by  assent  express 
or  implied,  authorise  Mr.  Middleton  to  write  on  behalf  of  the 
plaintiff  the  letters  put  in?  Answer. — ^Yes,  by  implied 
consent.  6.  If  the  plaintiff  did  authorise  Middleton  to  write 
the  letters,  was  the  plaintiff  aware  at  *the  time  that  the 
number  of  shares  had  been  reduced  to  2,500  7  Answer. — We 
have  no  eyidence.'* 

Leave  was  reserved  to  Plaintiff  and  Defendant  to  move  to 
enter  a  verdict  for  either.  In  EQlary  Term,  Fellows^  for  the 
Plaintiff,  obtained  a  rule  calling  upon  the  Defendant  to  show 
cause  why  the  verdict  should  not  be  set  aside,  on  the  following 
grounds  : — First,  that  the  number  of  shares  mentioned  in  the 
original  prospectus  was  not  issued  ;  secondly,  that  the  provi- 
sional directors,  or  the  company,  commenced  operations  before 
the  amount  of  capital  required  by  the  prospectus  was  sub- 
scribed; thirdly,  that  the  old  company  received  shares  instead 


392 


1862. 


SUPREME  COURT:   VICTORIA. 

of  money  for  their  mine,  &c  ;  fourthly,  that  the  Flaintifir  did 
not  assent  to  the  altered  plan  of  working,  &c. ;  fifthlj,  that, 
if  he  did  assent,  the  altered  plan  was  not  carried  into 
execution :  or  for  a  new  trial 


Higinhotham  and  AspiruUl  now  shewed  cause. — ^There  was 
no  pledge  on  the  part  of  the  provisional  directors  that  as  many 
as  4,000  shares  should  be  issued  before  they  commenced 
operations.  That  number  was  simply  referred  to  as  the 
maximum.  But  had  there  been  such  a  pledge,  the  allottang 
of  3,700  shares  shewed  that  there  was  no  substantial  departure 
from  the  undertaking.  The  Plaintiff  could  not  proYe  that  he 
had  been  deceived — ^that  there  had  been  either  a  misr^resen- 
tation  opta  total  failure  of  consideratipn. 

Fellows  and  G.  A.  Smyth,  in  support  of  the  rule. — ^There 
had  been  a  failure  of  all  consideration.  The  prospectus  declared 
that  there  should  be  5,000  shares,  the  whole  of  which  should 
be  money  shares.  It  turned  out,  however,  that  no  more  than 
2,475  shares  were  taken  up,  and  that  of  these  only  1,189  were 
subscribed  for — ^all  the  other  shares  representing  property — so 
that  the  Plaintiff  did  not  get  what  he  bargidned  for  when 
shares  were  allotted  to  him.  Again,  the  prospectus  promised 
that  operations  should  not  be  commenced  imtil  4,000  shares 
were  subscribed  for ;  but  the  deed  of  association  fixed  the 
number  at  2,500.  However,  this  new  arrangement  was  not 
carried  out,  because  2,500  money  shares  never  existed,  and  the 
deed  purported  to  represent  a  cash  transaction.  In  &ct,  the 
contract  was  of  one  kind,  the  deed  of  another,  and  yet,  neither 
the  one  or  the  other  was  carried  out 


The  Coukt  were  of  opinion  that  it  was  not  necessary  for 
the  whole  of  the  4,000  shares  referred  to  in  the  prospectus  to 
be  money  shares.  The  statement  in  the  prospectus,  not- 
withstanding the  use  of  the  word  "  purchase,"  might  be 
taken  to  mean  that  4,000  shares  were  to  be  issued ;  that  a 
sufficient  number  were  to  be  applied  to  the  purchase  of  the 
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old  company ;  and  that  the  remainder  were  to  be  in  cash.  It 
appeared,  from  the  evidence  given  at  the  trial,  that  2,000 
shares  would  have  been  requisite  for  the  purchase  of  the  old 
company,  so  that  it  would  not  have  been  necessary  for  more 
than  2,000  to  be  money  shares.  However,  the  deed  of  asso- 
ciation prQvided  that  there  should  be  2,500  shares,  the  whole 
of  which  should  be  money  shares.  And  if  that  arrangement 
had  been  carried  out,  the  Company  would  probably  have  been 
in  a  better  position  than  under  the  arrangement  set  forth  in 
the  prospectus.  Nothing  like  2,500  money  shares  were  sub- 
scribed when  the  association  commenced  operationa  That 
being  so,  the  Plaintiff,  if  he  felt  aggrieved,  should  have  at  once 
objected,  and  insisted,  as  he  was  entitled,  upon  the  return  of 
his  money.  Instead  of  dissenting,  there  was  some  evidence, 
as  the  Defendant  contended,  of  his  having  assented.  The 
difficulty  in  the  case  arose  from  the  evidence  adduced  to  prove 
this  assent.  The  Plaintiff  appointed  one  Middleton  to  act  for 
hun,  but  the  proof  of  the  precise  authority  with  which  Middle- 
ton  was  invested  was  most  unsatisfactory.  A  number  of 
questions  were  put  to  the  jury  at  the  trial  The  answer  to 
the  question,  whether  they  considered  that  the  plaintiff 
expressly  or  impliedly  assented  to  the  terms  of  the  deed,  or  to 
the  company  commencing  operations  before  the  number  of 
shares  contemplated  by  the  prospectus  had  been  issued,  was 
**  impliedly  he  did."  And  yet,  in  reply  to  the  question 
whether  the  Plaintiff  was  aware,  at  the  time  certain  letters 
were  written  by  Middleton,  that  the  number  of  shares  was 
reduced  to  2,500,  the  jury  said  they  had  "  no  evidence."  These 
answers  were  not  easily  reconcilable  ;  probably  the  last  question 
should  have  been  put  in  this  form — ''  Was  Middleton  or  his 
agent  aware,  at  the  time  the  letters  were  written,  of  the  terms 
of  the  deedf*  The  Court  considered  that  as  the  Phuntiff 
wished  to  take  the  case  down  for  a  new  trial,  he  should  be 
allowed  to  do  so  on  payment  of  costs, — ^the  costs  of  the  rule 
to  be  costs  in  the  cause. 

Eule  absolute  accordingly, 

VOL.  I. LAW.  F    F 
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SICHEL  V.  WITTKOWSKI  aito  Anothbb. 


A  writ  of 
execution  was 
issued  by  the 
Plaintiff  to 
the  Sheriff  of 
Victoria  on 
the  28th 
October,  and 
directions 
given  to  levy 
at  once.    A 
levy  was 
made.     On 
the  29th,  the 
Plaintiff 
issaed  another 
writ  to  the 
Sheriff  at 
Ballarat,  with 
instmctionsto 
levy,  but  not 
to  sell  until 
further 
instructions. 
On  the  4th 
November, 
Defendant 
executed  an 
assignment, 
under  5  Vic., 
No.  9.    On 
the  last  day, 
the  Plaintiff 
gave  the 
Sheriff  of 
Victoria 
notice  to 
withdraw. 
He  refused, 
unless  on 
payment  of 
his  poundage; 
and  was  paid, 
under  protest: 

Held,  that 
he  was 

entitled  to  his 
poundage. 


R, 


>ULE  nisi  calling  on  tlie  Sheriff  of  Victoria  to  show  came 
why  the  sum  of  XI 23  7s.  6d.  paid  to  him  as  poundu^  by  the 
Plaintiff  mider  protest  should  not  be  refunded,  on  the  groimd, 
among  others,  that  the  goods  seized  had  not  been  turned  into 
money. 

On  the  28th  October  1862,  judgment  was  signed  and 
execution  issued,  with  directions  to  the  Sheriff  to  levy  at 
once.  A  levy  was  made.  On  the  29th,  another  writ  was 
issued,  directed  to  the  Sheriff  at  Ballarat,  with  directions  to 
levy,  but  not  to  sell  until  further  instructions  from  the  Plaintii 
On  the  4th  November,  the  Defendants  executed  a  deed  of 
assignment,  under  5  Ftc,  No.  7  ;  and  on  the  same  day  tk 
Plaintiff  gave  notice  to  the  Sheriff  of  Victoria  to  vrithdnw 
from  possession.  He  refused  to  do  so  unless  his  pounda^ 
was  paid,  and  the  poundage  was  paid  under  protest  The 
Plaintiff  contended  that  the  Sheriff  although  he  had  ''seixed," 
had  not  "  levied,"  as  required  by  the  Statute  («). 

Sewell,  on  behalf  of  the  Crown  (poundage  fees  levied  by  tb 
Sheriff  going  into  the  Treasury),  shewed  cause. — Ab  a  general 
rule  the  Sheriff  is  not  entitled  to  poundage  unless  he  sells  as 
weU  as  seizes ;  but  if  he  has  seized,  and  is  ready  to  sell,  and 
is  prevented  by  the  Plaintiff  from  selling,  he  is  entitled  to 
poundage.  The  Phuntiff  has  had  all  the  advantage  of  faia 
services. 

Higinbothaniy  for  the  Plaintiff  supported  the  rule. — ^The 
statute  of  Elizabeth  gives  poundage  to  the  Sheriff  only  wheie 
he  levies  and  delivers  in  execution  ;  unless  he  sella  he  caonot 
deliver  in  execution. 


(*)  29  JSl4z.,  Cap.  iv. 
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The  authorities  cited  were— -4ZcAin  v.  Wells  (<),  Rawstare         1862. 
V.  Wilkinson  and  Others  (t?),  Chapman  v,  Bowlhy  (w?),  Miles       V""^^ 
V,  Harris  (a?),  Barker  v.  SU  Quintin  (y).  t>. 

WiTTKOWBKI. 

Pee  CxTBLiM. — ^We  think  the  case  of  Alchin  v.  Wells  a 
suflScient  authority  to  justify  our  allowing  the  right  to  poundage. 
If  the  Plaintiff  did  not  assent  to  the  Defendants  executing  the 
deed  of  composition,  it  seems  singular  that  he  should  have 
given  the  directions  he  did  to  the  Sheriff^  A  Plaintiff  cannot 
be  permitted  to  avail  himself  of  the  Sheriff's  services,  and  then 
by  his  own  act  prevent  the  Sheriff  from  earning  poundage. 
The  distinction  between  such  cases  and  those  where  the 
execution  is  stayed  through  no  voluntary  act  of  the  Plaintiff  is 
very  clearly  pointed  out  in  the  judgment  of  Mr  Justice  Willes 
in  Miles  v,  Harris,  We  offer  no  opinion  as  to  the  right  of  the 
Sheriff  to  sell  for  poundage  alone.     The  rule  wiU  be  discharged. 

Rule  discharged. 


(t)  5  T.  R.,  471.  (or)  12  C.  B.  (N.S.),  550. 

(v)  4  M.  &  S.,  250.  (y)  12  M.  &  W.,  411. 

(fp)  8  M.  &  W.,  249. 


END  OF  HILABY  TERM. 
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RULES  AND  REGULATIONS. 

ISth  Septmber,  1861. 

In  pursuance  of  the  provisions  of  the  Act 
passed  in  the  25th  year  of  the  reign  of  Her 
present  Majesty  Queen  Victoria,  No.  125,  We, 
the  Judges  of  the  Supreme  Court  of  the  Colony 
of  Victoria,  do  make  the  following  Rules  and 
Regulations  concerning  the  practice  and  pro- 
cedure of  the  Court  under  the  said  Act,  and  we 
direct  that  the  same  be  observed  on  and  after  the 
twentieth  day  of  September,  a.d.  1861. 

1.  Proceedings  before  the  Court  shall  be  commenced  by  ProoeedlngB 
presenting  to   a   Jndge  for  acceptance  by  him   a  petition  oommenced  by 
according  to  the  Form  No.  3.  petition. 

2.  Petitions  to  obtain  decrees  of  nnllity  of  marriage,  disso-  statements 
Intion  of  marriage,  judicial  separation,  restitution  of  conjugal  in  petition, 
rights,  or  declarations  as  to  jactitation  of  marriage,  shall  state 

so  many  of  the  following  facts  and  circumstances,  with  dates, 
and  all  other  particulars,  fully  and  distinctly,  as  are  applicable 
to  each  case,  or  assign  explicit  reasons  for  omitting  so  to  do : — 

1.  Marriage. 

2.  Age,  place  of  birth,  and  domicile  of  husband  and 

wife  respectively. 
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3.  Condition  of  life  and  means  of  liyelihood  of  hnsband 
and  yriie  respectively,  and  both  before  and  after 
marriage. 

4.  Names,  sexes,  ages,  and  places  of  birth  of  living 
children,  if  any. 

5.  Co-habitation,  tracing  it  clearly  from  marriage  to 
last  determination,  showing  fully  when,  why,  and 
under  what  circumstances  it  ceased. 

6.  Separation  or  separations,  if  any,  and  causes  thereof^ 
and  substance  of  deed  of  separation,  if  executecL 

7.  Origin  of  the  acquaintance  with  the  adulterer  or 
adulteress. 

8.  Fact  and  time  of  adultery. 

9.  All  the  occasions  on  which,  within  petitioner's  know- 
ledge, adultery  has  been  committed. 

10.  The  precise  occasion  when  petitioner  first  suspected 

any  improper  or  adulterous  intercourse. 

11.  Reasons,  if  any,  for  not  having  sooner  institated 
proceedings. 

13.  Any  other  facts  or  circumstances  within  petitioners' 
knowledge  bearing  on  the  petition. 

13.  Distinct  and  unequivocal  denial  of  all  collusion  or 
connivance,  past  or  present,  directly  or  indirectly 
with  the  respondent,  or  any  person  liable  to  be  made 
respondent. 


Petition  to  3.  Every  such  petition  shall  be  accompanied  by  an  affidavit 

be  verified  by  made  by  the  petitioner,  and,  if  necessary,  some  other  person 

affidavit.  Qj.  persons,  verifying,  paragraph  by  paragraph,  the  facts  stated 

in   the   petition,    distinguishing    those   within   the   personal 

knowledge  of  the  deponent  and  those  which  the  deponent  can 

verify  only  from  belief. 

Acceptance  4.  All  such  petitions  and  affidavits  shall  be  laid  before  a 

of  petition  by  Judge,  who  shall,  if  they  are  in  compliance  with  these  rul^ 
Judge.  ^^^   regulations,   or   contain  satisfactory   excuses   for   non- 

compliance, endorse  upon  every  such  petition  his  acceptance 
thereof,  or  if  they  are  not  in  compliance  and  do  not  contain 
satisfactory  excuses,  shall  require  the  attendance  before  him 
in  chambers  of  the  petitioner,  and  shall  examine  hina  or  her 
vivd  voce,  on  oath,  as  to  the  matter  of  such  petition,  and  shall 
thereupon  either  endorse  such  acceptance  or  shall  refuse  to 
accept  such  petition,  and  any  person  dissatisfied  with  such 
refusal  may  move  in  open  Court  upon  the  same  or  further  or 
other  materials  that  such  petition  may  be  accepted,  and  such 
petition  shall  thereupon  accordingly  be  accepted  or  refused, 
and  every  petition  when  so  accepted  by  the  Court  or  a  Judge 
shall  be  forthwith  filed  in  the  office  of  the  Master  in  Equity. 


RULES  AND  REGULATIONS.  iii 

5.  Every  petitioner  who  files  a  petition  shall  prepare  a  Citation  to 
citation  according  to  the  Form  No.  1,  and  shall  take  such  signed  and 
citation  together  with  a  praecipe,  according  to  the  Form  No.  2,  ^^^d. 

to  the  office  of  the  Master  in  Equity,  and  shall  file  -  the 
praecipe,  and  the  citation  shall  be  then  signed  and  sealed. 

6.  Every  citation,  within  two  months  after  acceptance  of  Service  of 
the  petition  upon  which  it  is  issued,  shall,  together  with  a  citation, 
copy  of  the  petition  sealed  with  the  seal  of  the  Court,  be 

served  personally  on  the  person  cited,  by  leaving  a  copy  with 
such  person,  and  producing  the  original,  if  required  so  to  do, 
and  a  similar  citation  and  copy  shall  be  in  like  manner 
served  upon  every  person  whom  it  is  intended  to  make  a 
co-respondent  in  the  cause. 

7.  Li  cases  where  personal  service  cannot  be  effected,  appli-  Snbstitation 
cation  may  be  made  to  the  Court  to  substitute  some  other  of  service, 
mode  of  service,  or  to  dispense  with  service  altogether,  and 

every  such  application  shall  be  made  upon  affidavit  or  affidavits 
atating  when,  where,  and  for  what  period  the  person  to  be 
served  lived  within  the  Colony  of  Victoria,  and  whether  as 
married  or  single,  and  where  such  person  is  and  is  domiciled 
at  the  time  of  the  application,  and  also  the  means  or  mode  of 
service  expected  to  be  effected. 

8.  After  personal  service  of  citation  has  been  effected,  the    Citation  to 

citation,  with  the  certificate  of  service  endorsed  thereon,  shall  be  petnrned 

be  forthwith  returned  into  and  filed  in  the  office  of  the  Master  ^^^^^ 
.     T^     .^  after  service, 

m  Equity. 

9.  After  the  service  of  citation,  an  appearance  according  to  Appearance, 
the  Form  No.  4  must  be  entered  by  or  on  behalf  of  the  party 

cited,  and  no  further  proceedings  shall  be  taken  unless  by  the 
express  leave  of  the  Court,  until  such  appearance  shall  have 
been  entered,  or  an  affidavit  of  personal  service  of  the  citation 
shall  have  been  filed  in  the  office  of  the  Master  in  Equity. 

10.  An  appearance  to  a  citation,  by  or  on  behalf  of  the  Appearance 
party  cited,  may,  by  leave  of  the  Court,  be  entered  at  any  ente»^  by 
time  pending  the  proceedings  of  the  cause,  subject,  neverthe-  ^^  *  "^^ 
less,  to  such  conditions  as  may  be  thought  just. 

11.  After  appearance  so  entered  as  last  aforesaid  by  or  on    Hearing  as 
behalf  of  any  respondent,  he  or  she  may  be  heard  in  respect  ^  co^s  or 
of  any  question  as  to  costs  of  suit,  and  may  be  also  heard  in  ^um^^ 
respect  to  any  question  as  to  custody  of  children,  although  he  before 

or  she  may  have  filed  no  answer  to  the  petition  in  the  prin-  answer, 
cipal  cause,  but  may  not  file  affidavits  touching  matters  in 
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Time  for 
answering. 


Name  and 
address  of 
petitioner's 
and 

respondent's 
proctor  to 
appear  npon 
proceedings  or 
address  to  be 
filed. 


issue  in  the  principal  cause,  and  no  such  affidavits  can  be  read 
or  made  use  of  as  eyidence  in  the  cause. 

12.  Within  twenty-one  days  from  the  service  of  the  citation 
and  copy  of  the  petition  the  respondent  shall  file  his  or  her 
answer  in  the  said  office  according  to  the  Form  No.  5,  other- 
wise the  petitioner,  subject  to  compliance  with  Rule  No.  9, 
shall  be  at  liberty  to  proceed  to  proof  of  the  petition. 

13.  If  the  petitioner  or  respondent  proceed  by  a  proctor, 
every  citation  and  answer  shall  have  endorsed  thereon  the  name 
of  such  proctor  or  his  agent  practising  ip.  the  Supreme  CSourt, 
and  his  place  of  business  situate  wiliiin  two  miles  of  the 
General  Post  Office,  Melbourne;  and  if  the  petitioner  or 
respondent  proceed  in  person,  the  petitioner  on  filing  the 
prcecipe  and  the  respondent  on  entering  an  appearance  shall 
file  an  address  within  two  miles  of  the  General  Post  Office, 
Melbourne ;  and  such  petitioner  or  respondent  may  from  time 
to  time  in  like  manner  substitute  another  address  within  the 
like  distance  serving  notice  thereof  upon  the  opposite  party ; 
and  it  shall  be  sufficient  to  leave  all  notices,  instruments,  and 
other  proceedings,  not  by  these  rules  and  regulations  requiring 
personal  service,  at  such  original  or  substituted  address  ;  and 
if  such  name  be  not  endorsed  or  address  filed,  or  if  the 
address  filed  be  more  than  two  miles  from  the  said  Post  Office, 
the  opposite  side  may  proceed  by  posting  all  such  notices,  instru- 
ments, and  other  proceedings,  in  the  office  of  the  Master  in  £quity . 

14.  Every  answer  shall  be  accompanied  by  an  affidavit 
made  by  the  respondent,  and,  if  necessary,  some  other  person 
or  persons  verifying  fully,  paragraph  by  paragraph,  the  facts 
stated  in  the  answer,  distinguishing  those  within  the  personal 
knowledge  of  the  deponent  and  those  which  the  deponent  can 
verify  only  from  belief.  Provided  that  in  no  case  shall  any 
respondent  be  compelled  to  confess  or  admit  the  commission 
of  adultery. 

15.  In  cases  involving  a  decree  of  dissolution  of  marriage, 
nullity  of  marriage,  or  judicial  separation,  or  in  a  suit  of  jacti- 
tation of  marriage,  the  respondent  may,  if  he  or  she  can,  in 
the  affidavit  filed  with  the  answer,  fully  and  unequivocally 
state  that  there  is  not,  and  has  never  been,  any  coUusion  or 
connivance  directly  or  indirectly  between  the  deponent  and  the 
other  party  to  the  marriage. 

Answer  filed         16.  The  respondent  shall  file,  in  the  Master*s  Office,  his  or 
copy  delivered  her  answer,  and  on  the  same  day  deliver  to  the  petitioner,  or 
his  or  her  proctor,  a  copy  thereof. 


Answer 
verified  by 
affidavit. 


Affidavit  of 
absence  of 
collusion. 
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17.  Within  fifteen  days  from  the  filing  and  serving  of  the  Reply  filed 
answer,  the  petitioner  may  file  a  reply  thereto,  and  on  the  <^py  delivered 
same  day  deliver  to  the  respondent  or  his  or  her  proctor  a  copy 

thereof,  and  the  same  period  shall  be  allowed  for  similarly 
filing  and  serving  any  further  or  subsequent  statement  and 
copy  thereof. 

18.  Upon  the  expiration  of  twenty  days  from  the  filing  and  When  cause 
serving  of  the  answer,  or  any  subsequent  pleading,  the  cause  to  be  deemed 
shall  be  deemed  to  be  at  issue,  and  if  no  further  statement  be  *®  ^  **  '"^®* 
filed  within  such  period  the  cause  shall  be  deemed  to  be  at 

issue,  as  from  the  filing  of  the  last  pleading. 

19.  If  the  petitioner  or  respondent,  unless  by  leave  of  the  K  answer  or 
Court  previously  obtained,  fail  to  file  and  deliver  the  answer,  fply  not  in 
reply,  or  other  proceeding  within  the  the  time  specified  in  *!™®  ^'^^^     , 
these  rules  and  regulations,  the  other  party  shall  not  be  com-  ^  receive  it. 
pelled  to  receive  the  same  unless  by  direction  of  the  Court ; 

and  the  expense  of  every  such  application  shall  fall  on  the 
party  causing  the  delay,  unless  the  Court  shall  otherwise 
direct. 

20.  If  either  party  desire  to  amend  his  or  her  petition.  Amendment 
answer,  or  subsequent  statement,  it  may  be  done  by  permission  of  proceedings 
of  the  Court,  and  in  such  form  and  under  such  terms  as  the  *t  request  of 
Court  may  approve.  ^*  ^' 

21.  Within  twenty  days  after  the  cause  is  at  issue  and  all  Proceedings 
affidavits,  if  any,  have  been  filed,  the  petitioner  or,  on  his  engrowed  on 
default,  any  respondent,  within  ten  days  after  such  default  ^^5?^ 
shall    engross     on    parchment    the    citation,    petition,    and 
subsequent  proceedings  if  any,  and  shall  file  the  same  in  the 

office  of  the  Master  in  Equity. 

22.  When  the  proceedings  have  raised  the  questions  of  fact  Application 
necessary  to  be  determined,  either  party  may,  within  fifteen  to  direct  issue 
days  from  the  filing  and  serving  of  the  last  proceeding,  apply  ?  'Sfb 

to  the  Court  to  direct  the  truth  of  any  question  of  fact  arising 
in  the  proceedings  to  be  tried  by  a  jury,  and  the  time  and 
place  of  such  trial ;  and  if  no  such  application  be  made  the 
Court  may  direct  that  such  question  shall  be  so  tried  and  the 
time  and  place  of  such  trial. 

23.  Whenever  a  cause  is  to  be  tried  before  a  jury,  the  Iwne  to  be 
Court  shall  direct  the  question  at  issue  to  be  stated  in  the  stated, 
shape  of  a  Record,  according  to  the  Form  No.  7,  and  the 

terms  in  which  such  question  shall  be  stated,  shall,  on  the 
application  of  either  party,  be  settled  by  the  Court. 
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Issues  of  fact  24.  All  issues  of  fact  for  trial  before  a  jury  shall  be  tried 
to  be  tried  by  before  twelve  special  jurors,  and  either  at  the  sittings  in  Md- 
a  jury  of  boume,  or  on  Circuit  for  the  trial  of  issues  of  fact  in  actions 

\uTon.^^^^  at  common  law,  or  at  periods  to  be  specially  fixed  by  the 
Court,  provided  that  in  all  suits  for  dissolution  of  marriage 
the  trial  of  every  such  issue  shall  be  held  before  the  full  Court 
in  Melbourne. 


jurors. 


Trials  of 
issues  of  fact 
as  at  nisi 
priut. 


25.  The  records  for  the  trials  of  all  issues  before  a  jury 
shall  in  all  cases  be  entered  in  the  office  of  the  Prothonotary ; 
and  the  proceedings  as  to  notice  of  trial,  entering  of  causes, 
summoning  attendance,  and  challenguig  of  jurors,  hearing  and 
addresses  of  Counsel,  motions  for  new  trials,  and  all  other 
proceedings  with  reference  to  the  trial  of  any  such  issue  shall, 
unless  otherwise  provided  for  by  these  rules  and  regulations, 
be  as  nearly  as  may  be  according  to  the  practice  of  the  said 
Supreme  Court  in  its  common  law  jurisdiction,  and  the  Asso- 
ciate or  other  officer  shall  enter  on  the  record  the  finding  of 
the  jury,  and  return  the  roll  into  the  office  of  the  Protho- 
notary, who  shall,  if  no  rule  nisi  for  a  new  trial  be  granted, 
on  the  fifth  day  of  the  term  next  ensuing,  or  if  such  rule 
be  granted,  forthwith  upon  the  disposal  thereof  transmit  the 
roll  to  the  office  of  the  Master  in  Equity,  where  it  shall  be 
filed. 


Cause  tried 
on  affidavits. 


26.  The  petitioner  shall  in  all  cases,  and  whether  the  cause 
is  to  be  tried  on  affidavits  or  before  a  jury,  within  twenty  days 
after  the  record  has  been  filed,  and  twenty  days  at  least 
before  trial,  set  down  the  cause  as  ready  for  trial  and  proceed 
to  the  trial  thereof,  and  on  the  day  upon  which  it  is  set  down 
shall  in  all  cases  give  notice  of  his  or  her  having  done  so  to 
each  party  for  whom  an  appearance  has  been  entered ;  and  if 
the  petitioner  delay  filing  the  record  and  setting  down  the 
cause  as  ready  for  trial,  and  proceeding  to  the  trial  thereof  as 
aforesaid,  for  the  space  of  one  month  from  the  day  on  which 
the  record  is  finally  settled,  the  respondent  may  in  like  manner 
file  the  record  and  set  the  cause  down  as  ready  for  trial,  and 
give  a  similar  notice  to  the  petitioner,  and  the  aforesaid  oliier 
parties.  A  copy  of  every  such  notice  shall  be  filed  in  the 
offices  of  the  Prothonotary  and  of  the  Master  in  £k)uity. 
Provided  that  in  cases  to  be  tried  upon  affidavit,  the  petitioner 
and  respondent  shall  file  the  affidavits  within  eight  days  from 
the  filing  of  the  last  proceeding,  and  counter  affidavits  to  any 
facts  stated  in  such  affidavits  may  be  filed  by  either  party 
within  fifteen  days  from  the  filing  of  the  affidavits  which  they 
are  intended  to  answer,  and  affidavits  in  reply  to  counter 
affidavits  may  be  filed  by  permission  of  the  Court,  but  not 
otherwise. 
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27.  In   all  suits   and   proceedings  writs  of  subpoena  for  Process  as  at 
the  attendance  of  witnesses,  and  with  or  without  a  clause  co™»»on  law. 
of   duces   tecum   shall  be   issued   and  served,  and  the  like 
remedies  be  had  for  the  non-attendance  of  witnesses  as  in  an 

action  at  Common  Law.  Every  subpoena  shall,  together 
with  the  prsBcipe,  be  taken  to  the  office  of  the  Master  in 
Equity  and  there  signed  and  sealed,  and  the  praecipe  shall  be 
there  filed. 

28.  The  petitioner  or  respondent  may  in  all  cases  call  upon  Notice  to 
the  other  party  by  notice  in  writing,  according  to  the  Form  admit 
No.  6,  to  admit  any  document  saving  all  just  exceptions,  and  docnment. 
in  case  of  refusal  or  neglect  to  admit  the  same,  the  costs  of 
proving  the  document,  shall  be  paid  by  the  party  so  neglecting 

or  refusing,  whatever  the  result  of  the  cause  may  be,  unless 
the  judge  before  whom  the  issue  shall  be  tried  shall  at  any 
time  certify  that  the  refusal  to  admit  was  reasonable;  and 
when  such  notice  to  admit  has  not  been  given,  no  costs 
of  proving  any  document  shall  be  allowed,  except  in  cases 
where  the  admission  to  give  the  notice  is,  in  the  opinion 
of  the  Master  in  Equity,  or  taxing  officer,  a  saving  of 
expense. 

29.  The  Master  in  Equity  shall  in  all  cases  cause  the  decree  Master  to 
of  the  Court  to  be  entered  in  the  Court  book.  enter  decree 

of  Court. 

30.  The  wife  being  petitioner  in  a  cause  may  proceed  to  file  Alimony, 
her  petition  for  alimony  according  to  the  Form  No.  8,  and 

such  petition  may  be  filed  at  any  time  after  personal  service  of 
the  citation  on  the  husband,  or  after  service  in  some  other 
mode  substituted  by  order  of  the  Court,  or  after  service  on  the 
husband  has  been  dispensed  with,  provided  the  fact  of  mar- 
riage between  the  parties  is  established  by  affidavit  filed  in  the 
cause ;  and  a  copy  of  such  petition  shall  be  served  personally 
on  the  husband,  or  application  may  be  made  to  the  Court  to 
substitute  some  other  mode  of  service  or  to  dispense  with 
service  of  the  same. 

31.  The  husband  shall,  within  eight  days  after  a  petition  Answer  to 

for  alimony  has  been  filed,  file  his  answer  thereto  upon  oath,  petition  for 

and  on  the  same  day  deliver  a  copy  thereof  to  the  wife,  or  to  ^"^^'^y  ^  "® 
-  ^  •'  ^"^  '  sworn  and 

her  proctor.  copy 

delivered. 

32.  The  wife  being  the  respondent  in  a  cause  must  enter  an  Appearance 
appearance  to  the  citation  before  she  can  file  a  petition  for  to  be  entered 
alimony.     The  husband  being  the  respondent  must  enter  an  ^f???    « 
appearance  to  the  citation  before  he  can  file  an  answer  to  a  afii^ony  or 
petition  for  alimony.  answer 

thereto. 


VUl 
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Proceeding 
for  alimony 
pendente  lite. 


83.  The  wife  may  at  any  time  after  the  answer  of  the 
husband  to  her  petition  for  alimony  has  been  filed,  or,  in  case 
no  answer  has  been  filed,  at  any  time  after  the  expiration  of 
the  period  allowed  for  filing  an  answer,  proceed  to  examine 
witnesses  in  support  of  her  petition,  and  move  the  Court  to 
decree  her  alimony  pendente  lite,  giving  two  days'  previous 
notice  of  such  proceeding  and  motion  to  tiie  husband,  or  to  his 
proctor,  unless  the  Courts  on  motion  made,  shall  have  dispensed 
with  the  service  of  such  notice. 


Proceedings  34.  A  wife,  who  has  obtained  a  decree  of  judicial  separation 
for  permanent  iu  her  favor,  and  has  previously  filed  her  petition  for  alimony, 
alimony.  ^j^y^  unless  in  cases  where  an  appeal  to  the  full  Court  is  inter- 

posed, move  the  Court  to  decree  her  permanent  alimony; 
provided  that  she  shall,  eight  days  at  least  before  making  any 
such  motion,  give  notice  to  the  husband,  or  to  his  proctor,  of 
her  intention  so  to  do. 


Insnfficient 
answer — 
subpoena  to 
husband  and 
witnesses. 


Affidavits  in 
petitions  for 
alimony. 


85.  If  the  wife  objects  to  the  answer  of  the  husband  to  her 
petition  for  alimony  as  insufficient,  she  may  move  the  Court 
to  order  a  further  and  fuller  answer  to  be  given  by  him,  or  to 
order  the  attendance  of  the  husband  or  of  any  witnesses  on  the 
hearing  of  the  petition,  for  the  purpose  of  being  examined 
thereon  in  open  Court. 

86.  No  affidavits  can  be  read  or  made  use  of  as  evidence  in 
support  of,  or  in  opposition  to,  the  averments  contained  in  a 
petition  for  alimony,  or  in  an  answer  to  such  a  petition,  unless 
by  special  leave  of  the  Court,  obtained  on  motion  after  notice  ; 
but  if  the  answer  alleges  that  the  wife  has  property  of  ♦her 
own,  she  may  answer  that  allegation  by  affidavit. 

Application  87.  Application  on  the  part  of  a  wife  deserted  by  her  husband 

to  protect        for  an  order  to  protect  her  earnings  and  property  acquired  since 

r'^rtlS  if    *^®  commencement  of  such  desertion  shall  be  made  to  the  Court 

according  to  Form  No.  9,  and  shall  be  supported  by  affidavit. 

How  38.  Application  for  the  discharge  of  any  order  made  to 

discharged.      protect  the  earnings  and  property  of  the  wife  are  to  be  founded 
on  affidavit. 


Affidavits.  39.  Every  affidavit  must  be  in  conformity  to  the  rules  and 

practice  observed  by  the  Supreme  Court  with  reference  to 
affidavits  used  in  its  Equity  jurisdiction. 

Proctor  if  40.  A  proctor  and  his  clerk  respectively,  if  acting  for  any 

agent  and  his  other  proctor,  shall  be  subject  to  the  rules  in  respect  to  taking 
clerk  within     affidavits  which  are  applicable  to  those  in  whose  stead  they 
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41.  No  affidavit  shall  be  used  unless  it  shall  have  been  Filing 
preyioosly  filed,  and  where  a  special  time  is  limited  for  filing  affidavit, 
affidavits,  no  affidavit  filed  after  that  time  shall  be  used  with- 
out leave  of  the  Court  in  anj  of  such  cases. 

42.  Applications  to  produce  a  deponent  in  the  cause,  for  Application  to 

the  purpose  of  cross-examination,  may  be  made  to  the  Court,  produce  a 

deponent. 

43.  A  summons  to  attend  before  a  judge  at  chambers  may  Summons  in 
be  taken  out  by  any  person  in  any  matter  pending  in  the  chambers. 
Court,  and  the  practice  and  mode  of  proceeding  thereon  in  all 
respects  shall,  as  nearly  as  may  be,  be  similar  to  and  conform 

with,  the  practice  and  mode  of  proceeding  observed  in  actions 
at  common  law ;  but  all  orders  made  on  such  summonses 
shall  be  filed  in  the  office  of  the  Master  in  Equity  within 
three  days  after  the  pronouncing  thereof,  or  in  default  thereof 
shall  be  deemed  to  have  lapsed. 

44.  All   motions  and   applications   to   the  Court,  except  Applications 
those  expressly  required  to  be  made  by  petition,  shall  be  made  to  the  Court 
by  summons ;    but  the  Judge  before  whom  such  summons  ^^  ]^^*^* 
shall  be  heard  may,  at  the  request  of  either  party,  or  without      *   ^^^' 
such  request,  direct  that  it  shall  be  heard  in  open  Court. 

45.  All  causes  involving  the  dissolution  of  marriage,  peti-  Hearing 
tions  for  reversal  of  decrees,  and  all  appeals  shall  be  heard  at  causes  for 
the  times  now  or  hereafter  to  be  appointed  for  the  hearing  of  dissolution  of 
appeals  by  thfe  said  Court  in  its  equity  jurisdiction,  and  all  °""^*fi^®»    *^' 
motions  in  Court  may  be  heard  on  any  day  on  which  the 

Court  sits  for  hearing  motions  in  its  equity,  insolvency,  or 
ecclesiastical  jurisdiction. 

46.  Where  a  decree  of  judicial  separation  has  been  pro-  Judicial 

nounced,  it  shall  not  be  necessary  for  either  party  to  enter  separation, 

into  a  bond  conditioned  against  marrying  again.  ^^^  I'^t 

required. 

47.  Whenever  it  becomes  necessary  to  give  a  notice  to  the  Notices  and 
opposite  party  in  the  cause,  or  to  enter  into  a  consent,  such  consents  must 
notice  and  consent  shall  be  in  writing,  signed  by  the  party  or  ^  in  writing 
by  his  or  her  proctors.  "*^  "»°^- 

48.  The  time  fixed  by  these  rules  and  regulations  for  bringing  Computation 
in  petitions,  answers,  and  pleadings,  or  for  any  other  proceeding  of  time. 

in  a  cause  depending  in  the  Court,  shall  be  exclusive  of  the 
first  day  and  inclusive  of  the  last,  and  shall  in  all  cases  be 
exclusive  of  Sundays,  holidays,  and  of  the  long  vacation. 

49.  The  Court  shall,  in  every  case  in  which  a  time  is  fixed  Power  to 
by  these  rules  for  the  performance  of  any  act,  have  power  to  enlarge  time. 
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extend  the  same  to  such  time,  and  with  such  qaalificafions  asd 
restrictions,  and  on  such  terms  as  to  it  may  seem  fit. 

Formd  50.    Any  person  desirous  of  prosecuting  a  suit  in  forma 

pauperis,         pauperis  shall  lay  a  case  before  counsel,  and  obtain  an  opinion 

on  such  case  from  him,  and  a  certificate  that,  in  his  opinion, 

such  person  has  reasonable  grounds  for  applying  to  the  Court 

for  relief. 


Proceedings 
in  formd 
pauperis. 


Paupers 
liability  for 
costs. 


Mode  of 
conducting 
taxation  of 
costs. 


If  more  than 
one  sixth 
deducted. 


Amendments 
by  the  Court 
or  a  Judge. 


51.  No  person  shall  be  admitted  to  prosecute  a  suit  in 
formd  pauperis  without  the  order  of  the  Court ;  and  to  obtain 
such  order,  the  case  laid  before  counsel  for  his  opinion,  and 
his  opinion  thereon,  with  an  affidavit  of  the  party,  or  of  his  or 
her  proctor,  that  the  same  case  contains  a  full  and  true  state- 
ment of  all  the  material  facts,  to  the  best  of  his  or  her  know- 
ledge and  belief,  and  an  affidavit  by  the  party  applying  that 
he  or  she  is  not  worth  twenty-five  pounds  after  payment  of  his 
or  her  just  debts,  save  and  except  his  or  her  wearing  apparel, 
shall  be  produced  at  the  time  such  application  is  made,  and 
the  case,  opinion,  and  certificate  shall  be  filed. 

52.  When  a  pauper  omits  to  proceed  to  trial  pursuant  to 
notice,  he  or  she  may  be  called  upon  by  summons  to  show 
cause  why  he  or  she  should  not  pay  costs,  though  he  or  she 
has  not  been  dispaupered,  and  why  all  other  proceedings 
should  not  be  stayed  until  such  costs  shall  have  been  paid. 

53.  When  an  appointment  has  been  made  by  the  prop^ 
officer  for  taxing  any  bill  of  costs,  and  one  party  only  attends 
at  the  time  appointed,  the  master  or  taxing  officer  may,  neTer- 
theless,  proceed  to  tax  the  bill  after  the  expiration  of  a  quarter 
of  an  hour  upon  being  satisfied  by  affidavit  that  due  notice  of 
the  time  appointed  was  served  on  the  other  party. 

54.  If  more  than  one-sixth  is  deducted  from  any  bill  of 
costs  taxed,  as  between  proctor  and  client,  the  costs  incurred 
in  the  taxation  thereof  shall  be  deducted  from  the  sum  allowed 
on  taxation,  if  so  much  remains  due ;  otherwise  the  same  shall 
be  paid  by  the  proctor  to  the  client ;  and,  if  less  than  a  sixth 
be  deducted,  the  costs  of  taxation  shall  be  added  to  the  bill. 

55.  It  shall  be  lawful  for  the  said  Court  and  any  Jndge 
sitting  in  chambers,  or  at  the  trial  of  any  cause,  if  such  Court 
or  Judge  shall  see  fit  so  to  do,  on  notice  to  the  opposite  party 
if  he  or  she  is  not  then  present  either  in  person  or  by  his  or 
her  proctor,  to  amend  all  defects  and  errors  in  any  proceeding 
in  any  cause  whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of  the  party 
applying  to  amend  or  not,  and  all  such  amendments  may  be 
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made  with  or  without  costs  and  upon  such  tenns  as  to  the 
Court  or  Judge  may  seem  fit,  and  all  such  amendments  as 
may  be  necessary  for  the  purpose  of  determining  in  the 
existing  suit,  the  real  question  of  controversy  between  the 
parties  shall  be  so  made. 

56.  Petitions  to  the  Court  for  the  reversal  of  a  decree  of  Petition  to 
judicial  separation  must  set  out  the  grounds  upon  which  the  reverse  must 
petitioner  relies  according  to  Form  No.  10.  ^^  ^^ 

57.  The  Master  in  Equity  shall  act  as  Registrar  of  the  Master  in 
Court,  and  except  where  these  rules  and  regulations  otherwise  Eqaity  to  act 
provide,  shall  have  the  custody  of  all  pleadings  and  other  docu-  ■*  Registrar, 
ments  now  or  hereafter  to  be  brought  in  and  filed  in  any  matter 

or  suit  depending  in  the  said  Court  in  its  divorce  and  matri- 
monial causes  jurisdiction,  and  all  orders  in  respect  of  searches 
for  an  inspection  or  copies  of  and  extracts  from  and  atten- 
dances with  documents  filed  in  the  offices  of  the  Master  in 
Equity  shall  extend  to  such  pleadings  and  other  documents 
filed  in  the  said  Court  in  its  divorce  and  matrimonial  causes 
jurisdiction,  and  the  Master  in  Equity  and  the  clerks  and 
other  officers  of  the  Supreme  Court  in  its  equity  jurisdiction 
shall  discharge  similar  duties  in  the  said  Court  in  its  divorce 
and  matrimonial  causes  jurisdiction,  and  in  the  registry 
thereof  as  they  discharge  in  the  said  Court  in  its  equity 
jurisdiction. 

58.  Office  copies  of  documents  furnished  from  the  Court  Office  copies, 
will  not  be  collated  with  the  originals  from  which  the  same 

are  copied  unless  specially  required.  Every  copy  so  required 
to  be  examined  shall  be  certified  under  the  hand  of  the  Master 
in  Equity  or  other  officer  to  be  an  examined  copy. 

59.  The  rules,  regulations,  practice,  and  mode  of  procedure  Roles  and 
in  force  in  the  Supreme  Court  in  its  equity  jurisdiction  shall  practice  in 
so  far  as  applicable,  and  where  no  provision  is  made  by  these  ^^^7  ^  ^ 
rules  and  regulations,  be  adopted,  and  be  in  force  in  the  said 

Court  in  its  divorce  and  matrimonial  causes  jurisdiction. 

60.  The  several  forms  hereunto   annexed   and   numbered  Forms  to  be 
respectively  from  1  to  10  inclusive  shall  be  followed  as  nearly  observed  as 
as  the  circumstances  of  each  case  will  allow,  but  such  forms  P®"'^^  "*  ™*^ 
shall  be  taken  as  precedents  only,  and  a  rigid  adherence  to     ' 

them  is  not  required. 

61.  Every  folio  shall  contain  ninety  words,  and  shall  be  Folios, 
numbered  consecutively  in  the  margin  of  every  pleading, 
affidavit,  or  other  document. 
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FORMS. 


No.  1. — Citation. 

In  the  Supreme  Court  of  the  '^  Divorce  and  Matrimonial 
Colony  of  Victoria.  )      Causes  Jiirisdiction. 

In  re  [name  and  addition  of  Petitioner]. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Cbeat  Britain 

and  Ireland,  Queen,  Defender  of  the  Futh. 
To  A.B.  of 

These  are  to  command  you  that  within  days  of  the 

sendee  hereof  on  you,  inclusive  of  the  day  of  such  sernoe,  you  do  appear 
in  our  said  Court,  then  and  there  to  make  answer  to  the  petition,  a 
copy  whereof,  sealed  with  the  seal  of  our  said  Court,  is  herewith  aerred 
upon  you. 

And  take  notice  that  in  default  of  your  so  doing  the  Judges  of  our 
said  Court  will  proceed  to  hear  the  said  charge  {_or  charges]  proved  in 
due  course  of  law,  and  to  pronounce  sentence  therein,  your  absence 
notwithstanding. 

(l.8.)  (Signed)  E.  F.,  Master  in  Equity, 

or  other  officer  acting  for  the  Master. 

Indartement  to  he  made  after  service. 

This  Citation  was  duly  served  by  me,  G.  H.,  of 
on  the  within-named  A.B.,  of  at 

on  the  day  of  18 

(Signed)  G.  H. 


No.  2. — Pbjbcifb  foe  Citation.  » 

In  the  Supreme  Court  of  the  *>  Divorce  and  Matrimonial 
Colony  of  Victoria.  j      Causes  Jurisdiction. 

In  re  [name  and  addition  of  Peti^oner'], 

atation  fDr  A.  B.,  of  against  C.  B.,  of 

for  a  judicial  separation  for  cause  of  adultery 
[or  as  the  case  may  he]. 

(Signed)  P.  A.,  Proctor  for  the  said  C.  B. 

ipr  C.  B.  in  person.) 


No.  3. — Petition  fob  [Ditorce], 
To  their  Honors  the  Judges  of  the^  ^^^  ^^^  Matrimonial 
S'v^torii^  )      Causes  Jurisdiction. 

In  re  A.  B.  [addition]  and  C.  B.,  his  wife,  formerly  C.  F.    [name 
before  marriage.] 

On  the  day  of  in  the 

year  of  our  Lord  One  thousand  eight  hundred  and 

The  petition  of  A.  B.  sheweth  [here  state  in  paragraphs  expUciihf  the 
facts  upon  which  the  petition  is  fownded]. 

Your  petitioner  therefore  humbly  prays  that  your  Honors  will  be 
pleased  to  decree  [here  set  out  the  relief  sought],  and  that  your  peti- 
tioner may  have  such  further  and  other  relief  in  the  premises  as  to 
your  Honors  may  seem  fit. 

And  your  petitioner  will  ever  pray,  Jbc 
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No.  4. — Entbt  op  an  Afpbakanob. 
In  the  Sapreme  Court  of  the  *)  Divorce  and  Matrimonial 
Colony  of  Victoria.  )      Causes  Jurisdiction. 

A.  B.,  petitioner     ^     ^^  respondent  C.  B.   appears  in  person  [or 
C.  B., resiwndent    )  ^'  ^^  P"**^'*  appears  for  the  respondent]. 

[^Siere  intert  the  address  required  hy  Rule  13.] 
Entered  this  day  of  18 

No.  5. — PoBM.  oir  Answxb. 
In  the  Supreme  Court  of  the ")  Divorce  and  Matrimonial 

Colony  of  Victoria.  \      Causes  Jurisdiction. 

A.  B.,  petitioner     ") 

V.  V     The  day  of  18      . 

C.  B.,  respondent,  j 

The  respondent  C.  B.,  by  C.  D.,  her  proctor,  [or  in  person]  saith 
[Mere  cidmit,  deny,  or  refkte  the  sttUemewts  contained  in  the  petition, 
paragrapih  by  paragraph,  and  state  f My  and  distinctly  connivance, 
condonation,  or  other  matters  relied  on  as  a  ground  for  dismissing  the 
petition,  and  if  respondent  can  truthfiilly  do  so,  here  deny  fully  and 
unequivocally  past  or  present  connivai^ce  or  collusion  directly  or  indi* 
redly  with  the  petitioner']. 

Wherefore  the  respondent  humbly  prays  that  your  Honorable 
Court  will  be  pleased  to  rcrject  the  prayer  of  the  sud  petition,  &c. 

No.  6. — Notice  to  Admit  Docfmentb. 
In  the  Supreme  Court  of  the  *)  Divorce  and  Matrimonial 

Colony  of  Victoria.  y     Causes  Jurisdiction. 

A.  ~ 

V. 

C.  B. 

Tftke  notice  that  the  petitioner  [or  respondent]  in  this  cause  proposes 
to  adduce  in  evidence  the  several  documents  hereunder  specified,  and 
that  the  same  may  be  inspected  by  the  respondent  [or  petitioner]  at 

on  between  the  hours  of 

and  and  the  respondent  [or  petitioner]  is  hereby  required 

within  forty-eight  hours  from  the  last  mentioned  hour  to  admit  that 
such  of  the  documents  as  are  specified  to  be  originals  were  respectively 
written,  signed,  or  executed,  as  they  purport  respectively  to  have  been; 
that  such  as  are  specified  to  be  copies  are  true  copies,  and  that  such 
documents  as  are  stated  to  liave  been  served,  sent,  or  delivered*  were  so 
served,  sent,  or  delivered  respectively,  saving  all  just  exceptions  to  the 
admisdbility  of  all  such  documents  as  evidence  in  the  cause. 
To  C.  B.,  or  to  E.  F.,  proctor  for 

Signed  A.  B.,  or  G.  H.,  proctor  for 

[Here  describe  the  documents,'] 

No.  7. — PoBM  OP  Rbcobd. 
In  the  Supreme  Court  of  the  *>  Divorce  and  Matrimonial 

Colony  of  Victoria.  )      Causes  Jurisdiction. 

A.  B.,  Petitioner,    ") 

V,  >     The  day  of  18      . 

C.  B.,  Beqwndent.  j 

Whereas  A.  B.  affirms  and  C  B.  denies  [Here  state  fully  the  fact  or 
facts  in  issue,] 

and  the  Judges  of  the  Supreme  Court 
are  desirous  of  ascertuning  the  truth  by  the  verdict  of  a  jury,  and 
both  parties  pray  the  same  may  be  enquired  of  by  the  country. 

Therefore  let  a  jury  come,  Ac. 


i;oio 
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Na  8.— Fannoir  vob  Aiiifoirr. 

of^vXria  5      ^"'^  Jurisdiction. 

C.  B.,  Petitioner,    ") 

t>,  >     The  day  of  18 

A.  B.,  Respondent.  3 

The  petition  of  C.  B.,  the  lawM  wife  of  A.  B., 
Sheweth — 


1.  That  the  said  A.  B.  has  for  many  years  carried  on  the 

of  ,  at 

and  irom  such  business  derives  the  net   annual   inoamc 

of  £ 

2.  That  tlie  said  A.  B.  holds  shares  of  the 

Railway  Company,  amounting  in  value  to  £ 
and  yielding  a  clear  nTiTmal  dividend  to  him  of  £ 

3.  That  iW  nkl  A.  B.  is  possessed  of  stock -in-trad^  3r  kiv  aii 

business  of  ,  to  the  value  of  £ 

l^and  so  on  for  anjf  other  faculties  tohieh  the  husbamd  meg 

possess^. 

Your  petitioner  therefore  humbly  prays — 

That  your  Honors  will  be  pleased  to  decree  her  such  sum  or  soms  of 
money  by  way  of  alimony  pendente  lite  [or  permanent  alimony]  as  to 
your  Honors  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  &c.. 


No.  9.— FoEM  OP  Application  undeb  Section  VII. 

To  their  Honors  the  Judges  of  the^  ^.  ^  Matrimonial 

ofv'Xria  5     Causes  Jurisdiction. 

The  application  of  C.  B.,  of  the  lawftd 

wife  of  A.  B.,  Bheweth — 

That  on  the  day  of  ahe  was 

lawfully  married  to  A.  B.,  at 

That  she  lived  and  cohabited  with  the  said  A.  B.,  for 
years  at  and  also  at 

and  hath  had  children  issue  of  her  siud  marriage 

of  whom  are  now  living  with  the  applicant  and  whoUr 

dependent  on  her  earnings. 

That  on  or  about  the  said  A.  B.,  without  any 

reasonable  cause  deserted  this  applicant,  and  hath  ever  since  remained 
separate  and  apart  from  her. 

That  since  the  desertion  of  her  said  husband  this  applicant  bath 
maintained  herself  by  her  own  industry  [or  on  her  own  property^  as  tie 
ease  may  be"]  and  hath  thereby  and  otherwise  acquired  certain  propeity 
consisting  of  [here  state  generally  the  nature  of  the  property"] 

wherefore  she  prays  an  order  for  the  protection  of  her  earnings  and 

property  acquired  since  the  said  day  of 

from  the  said  A.  B.,  and  from  all  persons  and  creditors  claiming  under 

him. 
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No.  10.— Petition  fob  Rbtebsal  op  Dbcbeb. 

^°S™rZ!?'of^^^^^^  ^^^^  ^^  Matrimonial 

of  Vultori^  5     ^^'^  JuriBdiction. 

The  day  of  18 

The  petition  of  A.  B.  of  sheweth . — 

1.  That  your  petitioner  was,  on  the  day  of 

lawfully  married  to  C.  B. 

2.  That  on  the  day  of  your  Honors, 

at  the  petition  of  the  said  C.  B.,  pronounced  a  decree  affect- 
ing this  petitioner,  to  the  effect  following 
[^JECere  set  out  the  Decree,'] 

3.  That  such  decree  was  obtained  in  the  absence  of  your  petitioner 

who  was  then  residing  at 

[state  facts  tending  to  show  that  the  petitioner  did  not  know 
of  the  proceedings ;  and,  f^irther,  that  had  he  known  he 
might  have  offered  a  sufficient  defence,  or]  that  there  was 
reasonable  grounds  for  your  petitioner  leaying  his  said  wife, 
for  that  his  said  wife  [here  state  any  legal  grounds  justify- 
ing the  petitioner's  separation  from  his  wife.] 
Tour  petitioner  therefore  humbly  prays  that  your  Honors  will  be 
pleased  to  reTerse  the  said  decree. 

And  your  petitioner  will  ever  pray,  Ac., 

F  E  E  S 

To  be  taken  for  their  oum  use  by  Proctors  practising  in  the 
Supreme  Court  of  the  Colony  of  Victoria^  Divorce  and 
Matrimonial  Causes  Jurisdiction. 

CITATIONS,    8UBP(ENA8,    WRITS,    AND    SERVICE    OF 

Citation,  including  praecipe 

Certificate  of  service  .. . 

Subpoena  ad  testificandum  and  pnecipe  ... 

Subpoena  duces  tecum,  if  five  folios  or  under,  and  prsecipe  . 

If  the  subpoena  exceeds  five  folios  in  length,  for  each  addi- 
tional folio 

Writ  of  attachment,  including  precipe  ... 

Writ  of  sequestration,  including  prsedpe 

Service  of  citation,  petition,  or  subpoena,  if  within  two  miles 
of  the  place  of  business  of  the  petitioner  or  of  the  person 
employed  to  effect  the  service  ...  ...  ...     07S 

If  beyond  that  distance,  and  not  exceeding  ten  miles,  for  every 

mile  one  way      ...  ...  ...  ...  ...     0    1     6 

Drawing  and  engrossing  afiidavit  of  service,  if  three  folios  or 

under  ...  ...  ...  ...  ...  ...     0    7    6 

If  above,  for  every  additional  folio,  including  a  copy  for  the 

Court  ...  ...  ...  ...  ...  ...     0    2    0 

In  cases  in  which  the  person  to  be  served  shall  avoid 
service,  or  shall  reside  beyond  the  jurisdiction,  a  sum  to 
be  allowed  for  service  according  to  the  circumstances. 
INSTRUCTIONS. 

Instructions  for  citations,  petitions,  answers,  or  other  plead- 
ings, for  interrogatories,  special  affidavits,  or  applications 
for  an  order  for  protection  of  a  wife's  earnings  and 
property  ...  ...  ...  ...  ...     0  10    0 

Ditto  to  defend  suit  ...  ...  ...  ...  ...     0  10    0 

Ditto  for  brief  or  case  for  hearing  ...  ...  ...     100 

If  there  are  several  witnesses  examined,  and  the  brief 
or  case  is  necessarily  long  or  difficult,  discretionary. 


SAME. 
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PLEADINGS. 

Drawing  and  engroflsing  petition,  if  ten  folios  or  under,  in- 
cluding a  copy  to  file        ...  ...  ...  ...  £1  10    0 

If  exceeding  ten  folioe,  for  every  additional  folio,  including  a 

copy  to  file         ...  ...  ...  ...     0     2    0 

Drawing  and  engrossing  answers,  replications,    and   other 
subsequent  statements,  petitions  for  alimony  and  answers 
thereto,  if  ten  folios  or  under,  including  a  copy  to  file  ...     1  10    0 
If  exceeding  ten  folios,  for  every  additional  folio,  including  a 

copy  to  file  ...  ...  ...  ...  ...     O     2    0 

Copies  of  petitions,  answers,  and  other  pleadings,  also  of  ex- 
hibits or  other  documents,  at  per  folio  ...  ...     O     0    6 

If  any  exhibit  or  other  document  to  be  copied, 
or  any  part  thereof,  contains  pencil  marks  or  writing, 
or  the  copy  thereof,  or  any  part  thereof  is  required 
to  be  made  a  fac-simile  in  addition  to  any  other  fee 
for  the  copy 
For  every  folio  of  pencil  marks  or  writing,  or  fiK^-simile  or 

part  of  a  folio,  discretionary.  % 

Drawing  the  record,  if  fifteen  folioe  or  under,  including  copy 

tofile  ...  ...  ...  ...  ...  ...     O  15    0 

If  exceeding  fifteen  folios,  for  every  additional  folio,  indu^Ung 

copy  to  file  ...  ...  ...  ...  ...     O     1    0 

Eng^ssing  record,  to  file,  at  per  folio,  exclusive  of  parchment     O     1    0 
For  case  for  motion,  including  fiur  copy  for  the  Judge         ...     O  15    0 
If  necessarily  more  than  seven  folios  in  length,  for  every 

additional  folio,  including  copy  for  the  Judge  ...     O     20 

Copy  for  adverse  party,  per  folio  ...  ...  ...     0     0    8 

Drawing  and  engrossing  demurrer,  inclusive  of  the  statement 

of  any  matter  of  law  to  be  argued,  for  ten  folios  or  under     O  15    0 
If  exceeding  ten  folios,  for  every  additional  folio  ...  ...     O     16 

Copy  of  the  issue  on  demurrer,  at  per  folio  ...  ...     O     0    8 

Drawing  bill  of  costs  per  folio,  including  copy  for  taxation  ...     0     1    6 
Copy  for  adverse  party,  per  folio  ...  ...  ...     008 

Drawing  any  instrument  to  be  filed  in  or  issued  by  the  regis- 
try, for  which  no  other  fee  \s  herein  allowed,  inclusive  of 
fair  copy  to  be  filed  or  issued,  per  folio  ...  ...     0     2    0 

For  perusing  and  abstracting  pleadings,  affidavits,  exhibits, 

and  other  documents,  per  folio        ...  ...  ...     006 

NOTICES. 

All  necessary  notices  of  three  folioe  or  under,  inclusive  of 

copy  and  service...  ...  ...  ...  ...     0     7    6 

If  exceeding  three  folios,  for  every  additional  folio,  including 

copy  and  service  ...  ...  ...  ...     0     16 

Copies  of  notices  to  file  (if  necessary),  per  folio     ...  ...     006 

In  all  cases  where  service  of  a  notice  is  necessary 
beyond  two  miles  of  the  place  of  business  of  the 
practitioner  or  of  the  person  employed  to  effect  ser- 
vice, the  same  fee  as  upon  the  service  of  a  citation. 

Copy  of  summons,  or  order  of  the  Judge,  or  rule,  and  service     0    7    6 

ATTENDANCES. 

On  entering  appearance  or  issuing  process  ...  ...  076 

To  search  for  appearance  to  citation       ...  ...  ...  076 

On  counsel  with  brief,  when  the  fee  to  counsel  is  one  guinea  0    6    0 

When  the  fee  to  counsel  exceeds  one  guinea  and  is  under  five 

guineas  ...  ...  ...  ...  ...  0  10    O 

When  the  fee  IB  five  guineas  and  upwards  ...  ...  O  15    0 

On  consultation         ...  ...  ...  ...  ...  100 


RULES  AND   REGULATIONS. 


xvii 


Onconference 

In  pursuance  of  notice  to  admit 

Or  discretionary,  not  to  exceed  per  diem 

On  trial  or  hearing  when  cause  is  in  paper  and  not  tried  or 
heard  or  on  motion  in  court 

On  trial  or  hearing   ... 

Or  discretionary,  not  to  exceed  per  diem 

Clerk's  attendance,  discretionary  if  more  than  one  trial  or  in 
special  cases^  not  exceeding  per  day,  inclusive  of  expenses, 
except  travelling 

On  taxation  of  bill  of  costs 

If  very  long,  or  several  attendances,  discretionary. 
On  examination  of  witnesses  under  a  commission, 
per  diem,  same  as  on  trial  or  heaiing. 

If  at  a  distance  firom  place  of  business  of  practitioner,  for 
every  additional  day  necessarily  absent 

Travelling    and    other    expenses  reasonably    and 
actually  paid. 

For  all  necessary  attendances  in  chambers  before  a  Judge,  or 
before  a  commissioner  or  counsel,  or  at  the  office  of  the 
Master  in  Equity  or  upon  the  adverse  parties  or  practi- 
tioner for  which  no  other  fee  is  herein  allowed 

&c. 
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BRIEFS,    CASES    FOR    HEARIKO,    LETTERS. 

For  drawing  brief  or  case  fbr  hearing,  per  folio    ...  ...     0    1    6 

For  each  copy,  per  folio  ...  ...  ...  ...008 

Every  necessary  letter  during  the  dependence  of  the  cause...     0    5    0 
Term  fees,  letters,  and  messengers  ...  ...  ...10    0 

For  maps  or  plans,  each  from  ...  ...  110to330 

Copies  of  same,  if  required,  each  from     ...  0  10    0  to  1     0    0 

AFFIDAVITS. 

For  drawing  affidavit,  if  five  folios  or  under,  including  copy 

for  the  court  or  registry   ...  ...  ...  ...     0  10    0 

If  above  five  folios,  for  each  additional  folio,  including  copy 

for  the  court      ...  ...  ...  ...  ...0    2    0 

INTERROGATORIES. 
For  drawing  the  same  at  per  folio  ...  ...  ...     0    1     6 

Copy  thereof  to  be  delivered  to  the  examiner  and  filed  at  per 

folio     ...  ...  ...  ...  ...  ...     0    0    8 

If  it  becomes  necessary  for  proctors  to  transact  any  business  for  which 
no  fee  is  herein  specified,  such  fee  shall  be  taken  by  them  as  would 
be  allowed  for  similar  business  done  in  the  courts  of  common  law  and 
equity  as  the  case  may  be. 


Fees  to  he  taken  for  the  use  of  other  persons  by  the  Proctors 
practising  in  the  Supreme  Court  in  its  Divorce  and 
Matrimonial  Causes  Jurisdiction. 

COUNSEL^S    CLERKS    FEES. 

Not  to  Exceed  as  Under — 

Upon  a  fee  to  counsel  under  5  guineas 
5  guineas  and  under  10  guineas  ... 
10  guineas  and  under  20  guineas  ... 
20  guineas  and  under  30  guineas  ... 
30  gpuineas  and  under  50  guineas  ... 
60  guineas  and  upwards  at  per  cent  on  the  fee  paid 
VOL.  I. 1.  E.  &  M. 
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On  Consultatioiis— 

Senior'g  clerk     ...  ...  ...  ...  ...  £0     7    6 

Junior's  clerk     ...  ...  ...  ...  ...026 

On  general  retainer  ...  ...  ...  ...  ...     0  15    0 

On  common  retainer ...  ...  ...  ...  ...0    2    6 

On  conference            ...  ...  ...  ...  ...     0     5    0 

WITKE88BB*    BXPENSES. 

Allowance  to  Witnesses,  including  their  board  and  lodging — 
Common  'vntnesses,  snch  as  laborers.  Journeymen,  &c, 
&c.,  if  resident  within  five  miles  of  the  Post  Office, 
M^boume,  per  diem     ...  ...  ...  ...0    6     0 

If  resident  beyond  the  distance,  per  diem,  firom  ...     O    7     6 

Master  Tradesmen,  Yeomen,  Farmers,  &c. — 

If  resident  within  five  miles  of  the  General  Post  Office, 
per  diem,  from  ...  ...  ...  ...0    8     0 

If  resident  beyond  the  distance,  per  diem,  from  ...     O  13     O 

Auctioneers,  from      ...  ...  ...  0  15    0  to  1  10     O 

Accountants,  from     ...  ...  ...  1     1    0  to  2     2     O 

Professional  Men — 

If  resident  within  five  miles  of  the  Post  Office,  Mel- 
bourne, per  diem  ...  ...  ...  ...110 

If  resident  beyond  that  distance,  per  diem,  from  ...     2     2     O 

Clerks  to  Attorneys  or  others-^ 

K  resident  within  five  miles  of  the  Poet  Office,  Mel- 
bourne, per  diem  ...  ...  ...  ...     0  15     O 

If  resident  beyond  that  distance,  per  diem,  from  ...     1     1    O 

Engineers  and  Surveyors — 

If  resident  within  five  miles  of  the  Post  Office,  Mel- 
bourne, per  diem  ...  ...  ...  ...110 

If  resident  beyond  that  distance,  per  diem,  from  ...     2     2    O 

Notaries,  per  diem     ...  ...  ...  ...  ...     1     1    O 

Esquires,  Bankers,  and  Merchants,  per  diem,  from  ...     0  15    O 

Females,  according  to  station  in  life — 

If  resident  within  five  miles  of  the  Post  Office, 
Melbourne,  per  diem,  from         ...  ...0    2    BtoO     7    6 

If  reddent  beyond  that  distance,  per  diem, 
from  ...  ...  ...  ...0    2    6  to  0  15     0 

Police  Inspector — 

If  resident  within  five  miles  of  the  Poet  Office,  Mel- 
bourne, per  diem  ...  ...  ...  ...     0  10    O 

If  resident  beyond  that  distance,  per  diem, 
from  ...  ...  ...  ...0  10    0  to  1     O     0 

Police  Constable — 

If  resident  within  five  miles  of  the  Post  Office,  Mel- 
bourne, per  diem  ...  ...  ...  ...0    8    0 

If  resident  beyond  that  distai\pe,  per  diem      0    8    0  to  0  15     O 

The  travelling  expenses  of  witnesses  will  be  allowed  according  to  the 
sums  reasonably  and  actually  paid,  but  in  no  case  will  there  be  an 
allowance  for  such  expenses  of  more  than  Is.  6d.  per  mile  one  way. 

(Signed)         WILLIAM  F.  STAWELL, 

Chief  Justice. 
REDMOND  BARRY. 
EDWARD  EYRE  WILLIAMS. 
ROBT.  MOLESWORTH. 


FEES.  xix 

FEES  OF  COURT  IN  PROCEEDINGS 
UNDER  THE  DIVORCE  AND  MATRI- 
MONIAL CAUSES  ACT. 

In  porsnance  of  the  provisions  of  the  88th  clause  of  the 
Act  25  Victoria,  No.  125,  intituled,  *^An  Act  to  amend  the 
"  Law  relating  to  Divorce  and  Matrimonial  Causes"  the 
Qoyemor  in  Council  has  fixed  the  fees  specified  in  the  annexed 
scale  as  the  fees  to  be  payable  upon  proceedings  under  the 
said  Act,  viz. : — 

SCALE  OP  FEES  ON  PROCEEDINGS  UNDER  THE 
DIVORCE  AND  MATRIMONIAL  CAUSES  ACT 
25  VICTORIA,  No.  125. 

To  BB  Taken  in  the  Office  of  the  Master  in  Equity. 

FILING. 
Every  petition  ...  ...  ...  ...  ...  £0    6    0 

Every  answer,  reply,  or  other  pleading  or  statement  in  nature 

of  a  pleading     ...  ..  ...  ...  ...     0    6    0 

Every  application  for  order  for  protection,  or  for  discharging 

of  any  such  order  ...  ...  ...  ...    0    5    0 

Engrossment  of  proceedings  on  parchment  ...  ...     0    6    0 

Every  pnecipe,  citation,  affidavit,  appearance,  address,  notice, 

or  other  document  not  herein  specially  provided  for     ...     0    1    0 

ENTERING. 

Appearance...             ...             ...             ...             ...  ...  0  2  6 

Address       ...             ...             ...             ...             ...  ...  0  2  6 

Decrees  and  Orders,  per  folio  ...             ...             ...  ...  0  0  6 

issue  of  writs,  <&o. 

Signing  and  sealing  every  citation          ...             ...  ...  0  5  0 

Eviery  subpoena          ...             ...             ...             ...  ...  0  6  0 

Every  writ  of  fiery  facias,  attachment,  or  other  writ  not  heiein 

specially  provided  for        ...             ...             ...  ...  0  5  0 

Sealing  copy  petition                ...             ...             ...  ...  0  6  0 

Affixing  seal  of  Court  to  any  commissftm  or  other  document  10  0 

DECREES   AND   ORDERS. 

For  every  Decree      ...             ...             ...             ...  ...  1  0  0 

Forevery  Order  of  the  Court...             ...             ...  ...  0  10  6 

SETTLING. 

Every  advertisement...            ...            ...  ...            ...  0    5  0 

Perusing  and  settling  every  settlement  or  deed  connected 

therewith,  if  not  exceeding  80  folios  ...             ...  1    0  0 

Exceeding  SO  and  not  exceeding  50  folios  ...            ...  1  10  0 

Exceeding  60  and  not  exceeding  100  folios  ...            ...  2  10  0 

Exceeding  100  fblios...             ...  ...            ...  8    0  0 

Examining  engrossment,  with  draft  affidavit,  not  exceeding 

15fblios             ...             ...             ...  ...             ...  0    8  4 
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If  exceeding  15  folios,  then  for  every  15  folioe  ...  £0     3    ^ 

Settling  every  bond,  recognizance,  or  other  deed  or  document 

not  herein  specially  provided  for,  per  folio     ... 
Signing  approval 

0ATH8   AKD    EXHIBITS. 
For  each  oath  administered 
Signing  each  exhibit ... 

Mem,  The  like  fees  to  be  taken  by  commissioners 

for  taking  affidavits. 

MISCELLAKBOUS. 
For  setting  down  canse  for  hearing 
For  setting  down  motion  or  other  application 
Every  office  search     ... 
If  same  exceed  half-an-hour     ... 
Receiving  or  hancUng    over  exhibits    or  other  docmnents 

deposited,  and  comparing  same  with  schedule 
Posting  every  notice ... 
Office  copy,  per  folio ... 
Certified  copy,  per  folio 
Bvery  Master's  warrant 
Taxing  costs,  2^  per  cent,  on  the  amount  allowed. 
For  any  other  proceeding  not  herein  specifically  provided  fbr, 

the  same  fees  as  for  the  like  or  analagous  proceedings  in 

equity. 

FEES   TO    BE    TAKEN    IS   THE   JUDGES*    CHAMBERS. 
For  every  summons  ...  ...  ...  ...  ...0     2     0 

For  every  order  thereon  ...  ...  ...  ...0     3     0 

For  filing  every  affidavit  ...  ...  ...  ...0     10 

Mem,  AU  affidavits  filed  with  the  Associate,  and 

used  before  a  Judge  in  Chambers,  are  to  be  forwarded 

by  the  Associate  to  the  Master  in  Equity  forthwith  after 

the  application  to  which  they  relate  shall  have  been 

disposed  of. 

FEES   TO   BE    TAKEN   IN   THE   PROTHONOTARY's   OFFICE. 
For  every  office  search 
For  office  copies,  per  common  law  folio  ... 
For  entering  for  trial 
For  Rule  of  Court     ... 

Filing  any  affidavit,  notice  or  other  document 
Sealing  any  writ 
Seal  of  Court 

Jury  fee  (21  Victoria,  No.  19)... 
For  any  other  proceeding  not  above  specifically  provided  for, 

the  same  fees  as  for  the  like  or  analagous  proceedings  in 

an  action  at  common  law.     * 

By  His  Excellency's  Command, 

B.  COLE  ASPINALL, 

Attorney-General. 
Crown  Law  Offices, 
Melbourne,  2nd  October,  1861. 
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REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

IN  IHX 

S)U3prtme  €otirt  ot  .Victoria, 

IK  ITS 

INSOLVENCY,    ECCLESIASTICAL,   AND 
MATRIMONIAL  JURISDICTIONS. 


=======  1861. 

_  «**..»—««»   _ ,  _  _ ,  ^  Iksoltekot. 

In  KB  CHARLES  NANTES,  an  Insolvent.  

August  9. 
«£jLpPEAL  from  decision  of  G«elong  District  Commissioner  To  jnstiff 
of  Insolvent  Estates,  granting  Insolvent  his  Certificate.  ^ivenf  b"* 

certificate 
1  .  iTT'TT  li^-i./i  'uidep  7  Vic., 

In  this  appeal,  on  a  previous  day,  His  Honor  the  Chief  }^o.  19,  s.  18, 

Justice  considered  the  materials  before  the  Court  insufficient  ^^^  living 

appropnated 
to  enable  him  to  decide  satis£Gu;torily,  and  an  order  was  made  for  to  his  own  use 

the  examination  in  Court  of  the  Insolvent  and  such  witnesses  J^^^^dt^  with 

as  the  opposing  creditor  might  think  necessary.  the  insolvent 

as  an  agent, 
he  must  have 

The  appeal  was  now  proceeded  with.  ]^  ^  "*f®?* 

^'^  t^  in  the  sense  m 

which  that 
The  Insolvent  was  examined  by  Mr.  Lawes.     The  material  ^^pop'^ar 

parts  of  his  evidence  are  as  follow  : —  parlance,  or 

there  must 
I  did  not  receive  any  money  firom  Mrs.  Sheward  personally,  but  from  have  been  a 
the  money-brokers  who  raised  the  money  for  her.     It  was  paid  to  me  series  of 

by  them  on  her  account,  by  her  directions.    The  whole  of  it  was  her  continued 

transactions. 

He  must  c^ome 
rather  under  the  character  of  a  trustee  than  of  an  agent ;  and  the  best  test  whether  he 
is  such  a  trustee,  or  only  an  ordinary  debtor,  is  to  inquire.  Was  it  his  duty  to  keep  this 
mon^  so  ear-marked  that  in  the  event  of  lys  death  we  could  say  this  was  2»  money  ? 
or.  Was  he  warranted  by  all  the  previous  transactions  between  2>  and  himself  in 
receiving  the  money,  and  treating  himself,  merely  as  a  debtor  to  D  for  that  amount  ? 

Vol.  I. — I.  E.  &  M.  B 
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Iksolyxnot* 

In  re 

KA27TE8. 


xnxmej.  She  instructed  me  to  place  £340  of  it  to  the  credit  of  Ifr. 
Danks.  It  had  been  so  settled  between  themselves.  The  balwicej  £35, 
would  then  remain  to  her  credit.  We  (Insolvent's  firm)  had  an  open 
account  with  both.  Our  transactions  had  amounted  to  some  thonauidi 
of  pounds.  There  was  a  balance  of  some  £40  against  Danks  at  that 
time.  This  sum  was  placed  to  his  credit  at  once,  some  time  in  June 
1859, 1  think  it  was.  Our  books  were  made  up  at  the  end  of  every 
year.  Mr.  Danks  was  then,  at  the  end  of  the  year,  out  of  the  ckAodlj. 
The  receipt  of  this  sum  of  £340  for  him  paid  off  the  £40  that  was 
against  him,  and  left  me  his  debtor  by  about  £299.  It  would  be  so 
much  to  his  credit.  He  gave  no  particular  instructions  as  to  that 
money  before  he  left ;  in  fiict,  it  was  not  expected  then  that  I  should  get 
it  all  at  once;  but  it  was  arranged  that  if  the  money  could  not  be  paid 
in  a  lump,  it  was  to  be  paid  to  me  by  Mrs.  Sheward  by  instalments.  He 
expected  to  return  here  about  now,  and  to  resume  business,  and  that 
this  money,  if  it  was  pud,  would  be  so  much  to  his  credit  when  he 
returned.  That  was  what  he  said  to  me  the  night  he  left.  It  was  left 
to  my  option  to  send  it  home  if  I  liked,  or  that  it  should  remain  with 
me  to  his  credit ;  so  I  did  not  separate  the  money  from  my  own ;  it  is 
not  usual  to  do  so  without  special  instructions.  I  wrote  him  of  its  pay- 
ment, when  it  was  paid,  in  June,  1859;  and  I  got  his  answer  in  June  or 
July,  1860,  that  if  I  had  the  money  to  send  it  home  to  him,  as  he  could  do 
better  with  it  there.  I  filed  my  schedule  the  8th  August,  1860,  and  tliat 
letter  was  received  by  the  June  or  July  mail.  I  could  have  paid  tfaai 
£800  if  I  had  chosen  to  give  him  a  preference  over  my  other  crediton. 
That  was  the  last  transaction  I  had  with  Danks.  Our  former  trans- 
actions were  to  the  amount  of  many  thousands  of  pounds.  In  the 
course  of  years,  and  on  our  running  account,  he  sometimes  owed  me 
£700  or  £800,  and  sometimes,  fi:t)m  the  manner  he  made  his  remit- 
tances, it  would  be  in  his  fiivour.  I  could  have  paid  Danks  this  money 
by  defrauding  my  other  creditors,  Had  he  applied  to  me  at  any  time 
between  when  the  money  was  received  and  the  end  of  the  year,  befoi« 
the  balance-sheet  was  made  out,  he  would  have  had  it,  and  I  should 
have  felt  justified  in  paying  it  to  him  then ;  but  after  the  balance-sheet 
was  made  up,  and  I  saw  the  position  I  was  in,  I  should  not  have  felt 
justified  in  paying  it  to  him. 

I  think  it  right  that  the  Court  should  be  informed  that  neither  of 
these  parties  (Mr.  Danks  or  Mrs.  Sheward)  is  comphunant  here  in  tJiis 
matter.  They  do  not  complun  of  any  fraud.  It  is  Mr.  Sladen  only  who 
now  opposes  my  certificate.  I  have  a  letter  written  by  himself  which 
shows  that.  These  parties  do  not  oppose  me,  nor  authorise  any  other 
person  to  oppose  me. 

To  the  CorBT. — I  received  the  money  in  June,  1859,  and  wrote  him 
of  it  the  mail  after.  He  did  not  answer  me  till  July,  1860,  I  suppose 
because  he  did  not  want  the  money  before. 


Mr.  Lawes,  in  support  of  the  appeal — ^The  certificate  should 
have  been  refused  under  7  Vic,  No.  19,  sec.  18,  the  InsolTent 
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having  appropriated  to  his  own  use  monies  deposited  with  him 
as  an  agent. 

Mr.  Billing  contrk — ^The  facts  of  this  case  do  not  bring  it      ^Awns 
within  the  section. 


Mb.  Justice  Molbsworth  : — 

The  qnestion  here  is  whether  Nantes  improperly  appropriated 
this  money.  There  is,  I  think,  no  case  upon  which  to  say  that 
he  received  these  monies  as  an  '^  agent"  within  the  meaning  of 
the  Act,  for  he  was  not  what  is  popularly  called  the  agent  of 
Danks ;  and  his  only  acts  were  confined  to  this  single  transac- 
tion. To  be  within  the  Act  he  must  be  either  an  agent,  in  the 
sense  in  which  that  word  is  used  in  popular  parlance,  or  there 
must  be  a  series  of  continuous  transactions.  He  must  come 
rather  under  the  character  of  a  trustee,  if  within  the  Act  at 
all,  than  of  an  agent.  I  would  not  be  veiy  rigid  as  to  terms, 
in  considering  whether  he  were  a  trustee  here,  if  I  thought 
there  had  been  any  breach  of  trust  It  is  a  matter  of  rather 
nice  distinction  sometimes  to  discriminate  between  the  character 
in  which  acts  are  done,  whether  by  a  trustee  or  an  ordinary 
debtor;  but  I  think  that  the  best  test  one  can  apply 
is,  to  inquire : — ^Was  it  the  duty  of  Nantes  to  have  kept  this 
money  so  ear-marked  and  distinguished  from  his  own  as  that, 
in  the  event  of  the  death  of  Danks,  we  could  say  this  is  Danks's 
money  ?  or,  Was  he  warranted  by  all  the  previous  transactions 
between  them  in  receiving  it^  and  treating  himself  merely  as  a 
debtor  to  Danks  for  that  amount  ?  I  think  that  if  Danks  had 
come  back  and  asked  for  his  money,  and  Nantes  had  said, 
**  Oh,  it  is  not  convenient  to  pay  it  now,  but  you  shall  have  it 
in  the  course  of  a  week,"  Danks  would  not  have  been  entitled 
to  say  that  Nantes  had  made  a  dishonest  use  of  his  position. 
The  relation  between  them  appears,  therefore,  to  have  been 
that  Nantes  was  his  debtor  rather  than  his  trustee.  When 
Danks  went  away  he  left  no  specific  direction  as  to  the  money, 

B  2 
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1861.        he  left  it  to'  be  held  by  Nantes  as  a  simple  contract  debtor 
,  when  it  should  be  received ;  and  even  as  to  that,  he  left  no 

INSOLVENCT.       ^  ^  ' 

directions,  as  to  its  rapid  receipt,  or  anything  else.     The  pro- 

NjiHTEs.  viaioii  of  ^^^  Act  under  which  the  opposition  to  the  certificate 
is  now  urged  is  to  a  certain  extent  penal;  it  fixes  on  the 
insolvent  a  total  privation  of  his  certificate  ever  after.  I  think, 
therefore,  it  must  be  taken  to  have  contemplated  something  of 
real  and  grave  enormity  in  the  acts  to  be  punished,  in  €act» 
something  almost  as  gross,  in  its  moral  enormity,  as  embezzle- 
ment in  a  trial  on  the  other  side  of  the  Court.  I  cannot  say 
that  there  has  been  anything  of  that  sort  here.  Nantes  has 
been  guilty  of  the  same  misconduct  only,  as  to  this  money,  that 
he  has  fallen  into  in  reference  to  the  money  of  all  his  other 
creditors.  He  has  not  paid  this  creditor,  just  as  he  has  not 
paid  all  his  other  creditors :  but  there  was  no  scheming  to 
obtain  the  money  nor  secresy  in  holding  it.  K  once  the 
relation  of  debtor,  rather  than  agent  or  trustee,  arises,  then,  if 
he  had  paid  this  creditor  only,  he  would  have  incurred  the 
liabilities  of  a  debtor  making  a  fraudulent  preference ;  and  his 
conduct,  under  all  the  circumstances,  should,  I  think,  be 
regarded  with  some  consideration  and  indulgence.  I  concur 
with  the  Commissioner  that  the  Insolvent  was  entitled  to  his 
certificate.  I  do  not  think  there  was  any  other  misconduct 
than  that  of  all  insolvent  debtors,  who  miscondact  themaelTes 
by  not  paying  their  debts ;  and  I  do  not  think  that  there  was 
any  relation  of  agent  or  trustee,  and  violation  of  confidential 
or  fiduciaiy  duties. 

If  this  case  had  arisen  between  Nantes  and  Danks,  I  would 
not  have  considered  that  Danks  should  bear  the  costs.  But 
this  complainant,  who  brings  the  opposition  forward  as  on 
Danks's  behalf,  resents  Danks's  injury  more  than  Danks  does 
himself,  and  is  not  content  with  the  Commissioner's  dedsiozu 
but  brings  it  here  on  appeal.  As,  therefore,  I  am  not  dealii^ 
with  Danks,  I  think  I  ought  to  confirm  the  decision  and  dis- 
miss the  appeal,  with  costs. 

Appeal  dismissed  with  coM^ 
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iNBOLVEycr. 

In  re  JOHN  REGAN  DAVIES,  an  Insolvent.  

Austutt  8, 16. 


A 


-PPEAL  against  the  decision  of  the  Chief  Commissioner  of  An  insolvent, 

wlio  h&8  l)06n 
Insolvent  Estates,  absolutely  refusing  Insolvent*s  certificate.  ^  ^^p^ 

Insolvent  had  been  a  jockey,  horse  trainer,  and  publican ;    and  improvident, 

"         •"  '  ^  and  rash 

was  opposed  in  the  Insolvent  Court  by  one  creditor  only,  on  gambler,  but 

the  ground  that  the  Insolvent  had  "by  habits  of  gambling,  ^Jh^^^hole 

diminished  his  means  of  payment."     From  the  evidence,  it  been  a  loser 

appeared  that  before  and  since  the  sequestration  the  Insolvent  gambling, 

had  been  in  the  habit  of  gambling,  and  sometimes  for  large  cannot  be 
°  ^  refused  hu 

sums.      The  opposing  creditor  swore;  that  he  had,  on  one  certificate 

occasion,  won  from   the  Insolvent  £69,   of  which  s^™  ^®  J^  i9  g  1^' 

had  received  £30  on  account.     Insolvent,  on  the  other  hand,  for  having 

swore  that  he  had  not  paid  any  part  of  the  £69,  and  that,  gambling 

on  the  whole,  he  had  neither  lost  nor  won  by  his  gambling  diminished 

his  means  of 
transactions.  payment." 

On  the  15th  July,  1861,  at  the  adjourned  certificate  meet- 
ing, the  Chief  Commissioner  gave  judgment  suspending  the 
certificate  for  twelve  months,  and  the  meeting  closed.  At  a  sub- 
sequent period  of  the  day  the  attention  of  the  Chief  Commis- 
sioner was  called  to  the  7th  Fife,  No.  19,  sec.  18,  which  provides, 
that,  in  the  case  of  gambling,  the  certificate  shall  be  absolutely 
refused.  On  the  following  day  the  Chief  Commissioner  intimated 
his  opinion  that  he  had  power  to  alter  his  previous  decision, 
and  stated  that  he  should  absolutely  refuse  the  certificate. 

Against  this  decision  the  Insolvent  now  appealed  upon  the 
grounds : — First, — ^That  the  evidence  did  not  shew  that  the 
Insolvent  had,  "  by  habits  of  gambling,  diminished  his  means 
of  payment ;"  and  Secondly, — ^That  the  Chief  Commissioner 
having  given  his  decision  on  the  15th  July,  suspending  the 
certificate  for  twelve  months,  wm  functus  officio,  and  could  not 
re-open  the  question. 


Dayi^.      Commissioner. 
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Mr.  Lawes  for  the  appellant. 

Sir  G,  Stephen^  in  support  of  the  judgment  of  the  Chief 

Cur.  adv.  VvU. 


August  15.    ]jf  B  Justice  Molbswobth  : — 

This  case  comes  before  me  on  appeal  firom  the  decision  of 
the  learned  Chief  Commissioner  revising  the  Insolvent  his 
certificate,  upon  grounds  which  render  that  refusal  neceasaiily 
absolute.  Having  regard  to  the  highly  penal  nature  of  the 
clause  in  the  Act,  I  cannot  arrive  at  the  same  oondnsion  as 
the  learned  Chief  Commissioner.  There  is  evidence  that  the 
Insolvent  gambled  extensively,  and  in  one  instance  lost  £69, 
of  which  he  paid  only  £30,  and  gave  a  bill  for  £39.  There 
was  some  evidence  of  his  betting  at  horse  races ;  and  that,  even 
after  his  estate  was  sequestrated,  he  had  played  at  bagatelle  at 
£5  a  game.  There  is  abundant  evidence  that  he  is  a  very 
deep,  and,  having  regard  to  his  position  in  life,  an  impro- 
vident rash  gambler;  but  in  order  that  I  should  refbae 
his  certificate  I  must  be  satisfied  that,  by  his  habits  of  gambling, 
he  has  squandered  his  property  and  deprived  himself  of  the 
means  of  paying  his  debts.  The  material  ingredient  of  proo^ 
therefore,  which  we  require  is  that  on  the  whole  he  was  a 
loser.  He  himself  swears  that,  on  the  whole,  he  was  not  a 
loser ;  and  I  cannot,  firom  merely  coupling  the  circumstance  of 
his  being  a  deep  gambler,  with  the  fact  of  his  having  become 
insolvent,  say  that  he  must  necessarily  have  been  a  loser,  on 
the  whole,  in  his  gambling  transactions.  The  language  of 
the  local  Act  is  not,  as  in  the  English  Acts,  that  the  Insol- 
vent must  be  shewn  to  have  lost  money  of  a  certain  amount 
at  one  sitting,  or  money  of  a  certain  other  amount  at  several 
sittings,  and  so  on ;  but,  that  by  his  habits  of  gambling, 
he  shall  have  diminished  his  means  of  payment :  and,  having 
regard  to  the  penal  nature  of  the  clause,  amounting  in  fact 
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to  a  perpetual  refusal  of  the  certificate,  I  cannot  arrive  at 
the  conclusion  which  the  learned  Chief  Commissioner  has 
arrived  at,  of  refusing  this  certificate.  As  I  have  in  this 
case  to  choose  between  an  absolute  refusal  of  the  certificate  x^rns 
and  no  punishment  at  all,  I  hare,  although  with  some 
reluctance,  arrived  at  the  conclusion  of  inflicting  no  penalty, 
and  at  once  allowing  the  certificate  to  issue.  This  order  will, 
under  the  circumstances,  be  made  without  costs. 

Appeal  allowed  without  caste. 


In  be  JAMES  GREENLAW,  an  Insolvent. 

Auffuttli. 

X  HE  Insolvent's  Certificate  was  refused  by  the  Chief  Com-  Where  the 
missioner  on  the  7th  inst,  and  there  was  no  appeal  to  the  coMiiBaoner 

Court  at  its  nezt  sitting,  as  required  by  the  Act.  of  Insolvent 

Estates  has 
refused  a 
Mr.  Billing  now  moved,  on  the  ground  of  surprise,  for  ^;flcate. 

leave  to  appeal.  must  appeal 

to  the  Court 

at  its  next 

sitting;  and 
the  Court  will 

Mr.  Justice  Molbsworth  : —  i»veto°^ 

appeal  at  a 
This  is  a  jurisdiction  which  ought  to  be  kept  with  a  great  later  sitting 

deal  of  strictness.     There  are  a  great  many  persons  interested.  ^  J^rf^]*"^ 

The  creditors  may  fairly  consider  that  the  matter  is  at  an  end 

when  the  period  of  appeal  is  passed  without  any  appeal  being 

made.    There  may  be  much  greater  laxity  allowed  in  cases 

between  Plaintiffs  and  Defendants;  but  in  a  case  like  this, 

where  the  interests  of  third  persons  are  involved,  I  think  I 

ought  not  to  grant  an  application  such  as  this. 

Motion  refused. 
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IlTSOLVBNOT. 
Au^^  22. 

Rules  niti 
for 

oompnlsory 
sequestration 
are  not, 


In  re  PATRICK  JOSEPH  KEIGHRAN,  an  Insolvxnt. 


R 


ULE  nisi  for  oompulsorj  seqaestration. 


Mr.   LaweSj  for   the  petitioning  creditor  applied  for  an 

are  uui>y 

without  good  enlargement  of  the  mle  until  next  Thursday,  ^'  in  hopes  of  a 
CXbe    settlement." 
enlarged  "  in 
hopes  of  a 

settlement/'  

where  the 

official 

assignee  is 

not  in 

possession.        ]^^  JuBTlCB  MoLBSWORTH  : — 


I  really  think  that  these  enlargements  are  applied  for  too 
much  as  matters  of  course.  You  ask  for  an  enlargement  that 
the  petitioning  creditor  may  make  an  arrangement ;  mean- 
while the  property  is  locked  up,  and  the  other  creditors  are 
stopped.  There  might  be  reason  in  it,  if  the  Official  Assignee 
were  in  possession ;  but  he  is  not  in  actual  possession,  and 
the  property  may  be  vanishing — ^we  do  not  know  how — ^while 
the  petitioning  creditor  is  arranging  for  the  satisfaction  of  his 
claim.     I  will,  however,  allow  it  in  this  case. 


Application  granted. 
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iNBOitVBifcnr 

In  rb  JOHN  MORRIS  TURPIN,  ak  Insolvent.  

Chtoher  8. 

jljlN  application  had  been  made  to  Mr.  Justice  Barry  to  A  seqaes- 

iYOi'.All   oof JtiM 

release  this  estate  from  sequestration,  on  the  acceptance  of  a  ^^  ^^^  ^m 

composition  by  the  creditors ;  but  the  application  had  not  been  released  from 

-        Bequestratioxi 
made  under  Section  86  of  5  Vic,  No.  17 ;  and  His  Honor  had  under  6  Vic,, 

considered  that,  except  under  that  section,  and  after  com-  ^'  ^'^j^-  ®^* 

pliance  with  the  requisites  thereof,  he  had  no  jurisdiction.         affidavits 

show  an  exact 
oomplianoe 
Mr.  Lowes  now  moved  on  affidavits,  purporting  to  shew  a  ^'^th  the 

compliance  with  the  requirements  of  the  86th  section,  for  the  affidavits 

release  of  the  estate  from  sequestration.  fU^^th 

words  of  the 
Act,  and  shew 

a  compliance 

in  fact  and 
not  by 

Mb.  Justice  Molksworth  : — 

The  affidavits  do  not  show  an  exact  compliance  with  the 
Statute.  For  instance,  the  Act  requires  '^  the  greater  part  of 
'^  the  creditors  in  number  and  value  assembled  at  such  meeting 
''  to  agree  to  accept,"  &c.  The  affidavit  here  merely  shows  that 
the  Commissioner  presiding  declared  the  resolution  for  accept- 
ing to  be  carried.  Such  a  declaration  by  the  Commissioner  is 
a  good  reason  for  supposing  that  the  greater  number,  &c.,  did 
agree ;  but  the  affidavit  should  follow  the  words  of  the  Act, 
and  show  compliance  with  it  in  fact,  and  not  by  inference. 
Again,  the  affidavits  do  not  show  that  the  second  notice  was 
'^  at  least  forty-two  days''  long. 

There  must  be  a  supplemental  affidavit  on  these  points. 
On  such  supplemental  affidavit  being  filed,  the  order  for 
release  may  go. 
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IVBOLYEirCT.  ^  ««,**,^-r, 

In  RB  —  STAMPE,  an  Insolvent. 

OctoherB, 

The  Court  has  jS/Lr.  O.  if.  STEPHEN  moyed,  on  affidavits,   for  H^a 
to  release  an^  release  of  this  estate  from  sequestration.     He  did  not  i^plj 

esUte  from      under  6  Vic,,  No.  17,  Sec.  86,  but  stated  that  though  a  similar 

seQuestratlon 

unless  ander    order  had  been  refused  by  Mr.  Justice  Barry  in  the  original 

^  8? '  ^A  ^^'  *PP^<5**i^^  1^  ^**  ^^  Turpin,  yet  in  another  case,  that  of  In  rt 
after  Henry  Mouritz,  Mr  Justice  Barry  had  granted  an  order  after 

^SSTthe^*      ^^  second  meeting  in  the  estate. 

requirements 

of  that 

section. 


Mb.  Justicb  Molssworth: — 

There  has  been  some  wavering  of  opinion  on  this  point,  and 
there  have  been  some  inconsistent  decisions  on  the  subject ; 
but  at  last,  in  the  case  of  In  re  Turpin  the  subject  was  care- 
fully considered  by  Mr.  Justice  Barry ^  and  he  came  to  the 
opinion  that  the  Court  had  in  fact  no  jurisdiction  to  make 
such  orders,  unless  under  the  86th  section  of  the  Act,  and  after 
compliance  with  the  requirements  of  that  section. 

I  consider  that  that  case  of  In  re  Turpin  has  settled  tlie  law 
upon  the  subject,  and  that  it  is  better  to  leave  parties  to  pro- 
ceed under  that  section  of  the  Act. 

Motion  rtjuwed. 
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1861. 


In  rb  MICHAEL  KINDERLIN  Decbabbd. 

±N  this  Case  the  Carator  of  Intestate  Estates  had  obtained  The  Court 

administration  of  the  estate  of  the  deceased ;  and  after  paying  ^^^^ 

all  the  debts,  a  surplus  of  £417  remained  in  his  hands.     The  that  the 

__.       _      __  __       _  _         .ij^.Tij   absent  next  of 

next  of  kin,  the  father  of  the  deceased,  resident  m  Ireland,  ^\j^^  applying 

had,    by    Power    of    Attorney    duly    executed^    appointed  *J'Jj^jJ|^, 

Mr.  E.  J.  Murphy,  a  Solicitor  of  this  Court,  to  act  for  him  tion,  is  in 

and  to  receive  the  aboye  balance.     The  Curator  declined  to  rircuiMtances, 

pay  oyer  the  balance  until  Mr.  Murphy  had  taken  out  Letters  dispense  with 

one  of  the 

of  Administration  to  the  estate  of  the  deceased.  ^  two  or  more 

able  soreties" 
required  of 
Mr.  Lowes  now  moved,  upon  affidavits  of  the  above  facts,  the  person  to 

that  administration  might  be  granted  to  Mr.  Murphy,  and  ^^tion  is 
that,  imder  the  circumstance  of  his  being  only  the  Attorney  granted, 
for  an  absent  next  of  kin  who  was  in  distressed  circumstances,  gtatute  of 
such  administration  might  issue,   upon  Mr.  Murphy  alone  Charles  II. 
entering  into  the  administration  bond  without  further  sureties. 
In  the  case  of  In  re  Higinbotham  deceased  administration  had 
on  the  4th  October,  1855,  been  granted  by  a  single  Judge,  to 
the  Attorney  of  the  absent  next  of  kin,  on  the  security  of 
the  Attorney  and  his  partner  only;  and  in  In  re  Ferguson 
deceased,  the  full  Court  had,  on  the  10th  September,  1657, 
granted  administration  to  the  Attorney,  on  his  entering  into 
the  administration  bond  without  sureties.     [Molestvorth,  J. — 
That  was  a  very  exceptional  case,  and  every  exceptional  case 
is  sought  to  be  drawn  into  a  precedent.]     Here,  if  the  father 
himself  were  applying,  the  Court  would  grant  the  administra- 
tion without  requiring  security,  there  being  no  debts.     In  re 
Oent(a).     And  the  Court  will  gprant  administration  to  the 
Attorney  in  the  same  way  as  they  would  to  his  principal.     In 

re  Ooldshraugh  (b). 

Cur.  adv,  Vult 

(a)  1  Sw.  k  Tr.,  54.  (&)  1  Sw.  &  Tr.,  297. 
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1861.        Mr.  Justice  Molebworth  : — 


In  re 


In  this  case  the  next  of  kin  is  a  person  of  narrow  cir- 
cumstances resident  in  Ireland,  and  application  is  now  made, 
on  behalf  of  bis  Attorney,  that  in  this  case  I  should 
dispense  with  the  necessity  of  having  two  sureties,  and  allow 
the  administration  bond  to  be  entered  into  by  the  Adminis- 
trator alone.  The  necessity  for  these  sureties  is  based  upon 
the  Statute  of  Charles  II.,  which  requires  the  person  to 
whom  administration  is  committed  to  enter  into  a  sufficient 
bond,  "  with  two  or  more  able  sureties"  (c).  As  between 
husband  and  wife,  the  Courts  in  England  seem  to  hare 
dispensed  with  the  necessity  for  two  sureties,  and  the  husband 
is  allowed  to  administer  to  his  wife  upon  giving  a  single 
surety  only.  I  cannot,  however,  see  why  that  is  made  an 
exceptional  case  from  the  provision  of  the  Act  Then,  again, 
the  Courts  in  England  appear  to  have  exercised  a  discretion 
as  to  the  amount  for  which  a  bond  should  be  required,  it  not 
being  an  uniform  rule  that  it  should  be  to  double  the  amount 
of  the  assets ;  and  they  have  also  exercised  a  discretion  as  to 
requiring  the  sureties  to  justify.  The  Rule  of  Court  here,  how- 
ever, requires  that  the  Administrator  and  his  sureties  should 
appear  and  justify  before  the  Master  ((f) ;  and  I  think  in  Uiis 
country,  from  the  migratory  character  of  our  population,  and 
from  the  fact  that  parties  frequently  die  here  without  any 
relatives  in  the  Colony,  and  that  administration  is,  therefore, 
committed  to  strangers,  it  is  more  necessary  to  have  a  greater 
number  of  substantial  sureties,  than  in  countries  where  the 
population  are  more  stationary  in  their  habits.  The  relaxation 
of  the  rule  in  England  is  always  either  by  lowering  the  amount 
for  which  security  is  to  be  given,  or  by  dispensing  with  justifi- 
cation, and  I  have  been  unable  to  find  any  instance  of  a  special 
application  to  admit  one  surety  instead  of  several.  I  have 
been  referred  to   some  recent   English   authorities   on  this 


(c)  22  &  23  C.  II.,  Cap.  x.  Sec.  1. 
{d)  Sup.  Ct.  R.,  Cap.  viii,  R.  7. 
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subject,  but  they  are  under  the  Probate  Act,  passed  in  1857,        1861. 
and  are  not  properly  cited  for  the  construction  of  what  was  the    _ 
law  in  England  at  the  time  the  Court  here  was  constituted.        tical. 
I  rather  think  that  in  England  the  father  of  the  Intestate        J~^ 
would  be  required  to  give  sureties,  although,  perhaps,  in  a  Kindbelik. 
lower  amount ;  it  may  be  only  to  the  amount  of  the  debts, 
and  they  might  not  be  required  to  justify.     I  am  not  prepared 
to  say  whether  in  England  his  agent  would  be  allowed  the 
same  indulgencies  as  the  father  himself;  as  to  that,  I  hare  not 
been  able  to  find  any   English  authorities.      I   haye  not, 
however,  found  any  authorities  in  which  grounds,  such  as  are 
now  brought  forward,   have   been    allowed  as    reasons   for 
dispensing  with  the  required  number  of  sureties.      In  such 
cases  as  the  present,  where  the  applicant  is  out  of  the  juris- 
diction   and  is   in    indigent    circumstances,   there    may   be 
considerable  difficulty  in  finding  the  necessary  sureties  ;  but, 
if  so,  there  is  also  the  greater  doubt  and  uncertainty  as  to  the 
propriety  of  transmitting  the  money  to  such  a  person.      I 
think,  therefore,  that  it  would  be  unreasonable  in  this  Court 
to  hold  that  it  should  dispense  with  its  rules,  on  this  subject, 
in  precisely   those  cases  where   the   doubt  and   difficulty  is 
the  greatest,   and  where  the  necessity  for   caution  is  the 
greatest.     I  therefore  do  not  think  that  I  am  warranted  in 
granting  this  application. 

Motion  refused. 
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1861. 


In  ee  OWEN  JONES  Deceased. 
October  10. 


Mk 


The  adyertise-  i.fXR.  ABRAHAM  moved  that  Probate  might  be  granted 
LQ^t?on  to     ^  ^^  ^^  three  Executors  named  in  the  Will,  leave  being 

apply  for         reserved  to  the  third  Executor  to  come  in  and  prove. 

probate  to 

two  of  three 

execatorg  Motion  refdsedy  it  appearing  that  the  advertisement  was  of 

named  in  a..  i-i  i  -r^ 

will,  must        the  intention  to  apply  for  probate  to  the  two  Executors  onlj, 

Sa^'exe^utor  ^i*^^^*  mentioning  the  third  Executor,  or  the  intention  to 

and  state  the  apply  for  probate  with  leave  reserved  as  to  him. 
int«ntion  to 
apply  for 
probate  with 

leave  reserved  

as  to  him.  — — — — ^^— ^— — 


October  17.  ^^  ^  JESSIE  MONKS  Deceased. 

Leave  for  the  jyLR.  WEBBj  having  obtained  the  grant  of  Letters  of 
atoi^tii-  Administration  to  the  widow  of  the  deceased,  applied  that  the 
tion  to  justify  administration  bond  might  be  entered  into,  and  that  the 
country  sureties  might  justify,  before  a  Commissioner  of  the  Supreme 

^?^h^        Court  at  Maryborough,  in  order  to  avoid  the  expense  of  the 
Master  in        widow  and  her  sureties  travelling  to  Melbourne.     The  estate 
^!^^     w«Bwom  under  £360. 
granted  where 
there  are 

circumstances;  Mr.  JUSTICE  MOLESWORTH — 

and  it  is  not 

such  a  special  I  think  that  the  indulgence  of  dispensing  with  the  attendance 

ttiat^theestote  ^^  *^®  parties  before  the  Master  in  Melbourne,  should  only 

is  small,  "^   granted  where   there   are   any  special  circumstances  to 

sworn  under    warrant  it.     In  the  absence  of  any  other  special  circumstances, 

^^^'  I  do  not  think  that  the  sureties  should  be  allowed  to  justify 

in  the  country,  merely  on  the  ground  of  the  smaHneas  of  the 

estate,  unless  the  property  is  sworn  to  be  under  £300. 

Application  refused. 
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1861. 


In  re  WILLIAM  CLARKE  Deceased. 


October  24. 


JVIr  bunny  moYed  for  Probate  to  Mr.  George  Shovel- On  ^n 

bottom,  the  Curator  of  Estates  of  deceased  persons,  whom  the  ^ theCurator 

Testator  had  named  as  Executor.  oj  ^}^  states 

of  deceased 

■  penons  as 

"  executor"  of 

Me.  Justice  Moleswobth—  under  the  Act 

Though  the  word  "Executor"  is  used  in  the  Will,  stiU  I  fria^e^;^!!^ 

think  the  Testator  evidently  intended  to  appoint  the  Curator  b«  granted, 

to  administer  his  estate  under  the  4th  section  of  the  Act  (a),  probate 

and  acting  under  that  section  I  will  grant  a  rule  authorising  ^  ^^^ 

''  the  Curator  of  the  Estates  of  deceased  persons"  to  administer  executor,  but 

the  estate  pursuant  to  the  WilL     I  do  not  think  Mr.  Shovel-  the^curetor 

bottom  should  be  personally  made  Executor.     The  difference  ^  administer 

the  estate 
will  be  that  in  the  event  of  a  change  of  office  the  administration  pursuant  to 

of  this  estate  will  then  pass  to  the  new  Curator.  *^®  ^'^• 

(a)  24  Vie.,  No.  99. 


M. 


In  eb  T.  H.  PYKE  Deceased.  ^  ,  _    „, 

October  81. 


.R.  J.  W.  STEPHEN  moved  for  Probate  to  5amu«Z  where  three 

Pyke  and  Robert  Ft/ke,  two  of  the  executors  named  in  the  ^^^"^^ 

Will,  leave  being  reserved  to  the  third  executor,  who  was  a  one  of  them  is 

minor,  to  come  in  and  prove.     The  advertisement  was  only  of  noT^w^ary 

the  intention  to  apply  for  Probate  to  the  two  executors,  no  that  the 

mention  being  made  of  the  third  executor ;  and  it  was  sub-  of  intention 

mitted,  that  the  third  executor  being  a  minor,  it  was  unneces-  *^  ^P^y  *^' 
^  ^  ^  probate 

saiy  to  mention  in  the  advertisement  either  the  fact  of  his  should  either 

appointment,  or  that  Probate  would  be  applied  for  with  leave  ^^^J^^^ent 

reserved  as  to  hiT»  of  the  minor, 

,,    .  ,  or  that  the 

Motion  granted.  appUcation 
will  be  made 
with  leave  reserved  as  to  him. 
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1861. 
EccLEsiAfl-  In  re  DONALD  KENNEDY  Dbcbaskd. 

TICAL. 

October  31. 
Where  on  a     jyLR.  LA  WES  moved  for  Letters  of  AdminiBtration  to  the 
administra-      brother  of  the  deceased.      A   similar  application  had   been 

tion  an  made  on  the  26th  September  last,  and  was  then  ordered  to 

affidavit  has 

been  filed,  of  stand  over  for  the  purpose  of  additional  affidavits  being  filed. 

bei^rtbwi       ^  affidavit  of  no  caveat  had  been  filed  on  the  day  of  the  pie- 
entered,  and    vious  application,  but  no  fresh  affidavit  of  no  caveat  had  been 
the  motion         .        ^|    ., 
stands  over  for  8^<5®°l®<i- 
thefilmgof 
other 

affidavits ;  

when  the 

motion  is 

renewed  on 

the  other 

affidavits,  no 

later  affidavit   ^^^  JuSTICB  MOLESWORTH  : — 

of  no  caveai 

need  be  filed. 

I  have  been  considering  whether  it  is  necessary  to  have  an 
affidavit  of  search  for  caveats,  since  the  last  application  ;  but  I 
think  that  where  an  application  of  this  nature  has  stood  over 
from  a  previous  occasion,  if  there  was  no  caveat  at  the  tixne 
of  making  the  original  application,  it  is  not  necessary  to  file 
any  further  affidavit  of  no  caveat. 

'  Motion  granted^ 
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In  be  JESSE  TWIST  Deceased. 


M 


1861. 

EcCLBSIAfl- 
TICAL. 

Kovember  7. 


R.  LA  WES  moTed  for  Letters  of  Administration  to  a  There  b 

creditor  of  the  deceased.      The  debt  of  the  creditor  now  gop^me 

applying  had  been  proved  before  the  Master,  and  a  Summons  Comrt  Ada 

or  Roles 
had  issued,  under  Rule  6  of  Gap.  viii.  of  the  Supreme  Court  directing  the 

Bulesj  calling  upon  the  widow  and  next  of  kin  of  the  deceased  ^^]^*^iie 

to  shew  cause  why  administration  should  not  be  granted  to  practice  of  the 
V        J..  Eodenastical 

SUCH  creditor*  Courts  in 

I  England,  or 

that  mch 
Mr.  J.  W.  Stephen  appeared  on  behalf  of  the  next  of  kin,  practice  shall 

who  was  now  willing  to  take  out  administration  ;  but  no    f^*]^^^^- 
advertisement  of  the  intention  of  the  next  of  kin  to  apply  for  tration, 
administration  had  been  inserted.  np^i^y 

proyided  for, 
as  there  is 

with  reference 

to  the 

Common  Law 
and  Equity 

Mb.  Justice  Moleswobth  : —  jorisdictiona  of 

the  Court. 
In  this  case  I  feel  considerable  difficulty,  from  the  language      Op  ^ 

of  the  RuleSy  as  to  what  the  rights  of  the  parties  ought  to  be  ;  adminirtration 

but  on  the  whole,  I  think  I  ought  to  grant  administration  to  ^*  *"^*?'' 

the  creditor.  kin.  who  had 

been  served 
with  a  sum- 
The  Act  creating  the  jurisdiction  of  this  Court  certainly  mons  to  shew 

gives  a  more  general  discretion  to  the  Court  as  to  selecting  the  ^.  ht.MuUi, 

persons  to  whom  administration  shall  be  granted,  than  is  ^*J^j!^'  ^f* 

Tested  in  the  Ecclesiastical  Courts  in  England.     There  is  di^edto 

nothing  in  the  Act  directing  that  this  Court  shall  be  guided  ^^^  j^  had  not 

by  the  practice  of  the  Ecclesiastical  Courts  in  England,  and  advertised  his 

there  is  nothing  in'the  Rules  requiring  that  that  practice  shall  ^ppiy  for 

adnunistra- 
tion; 
Held,  that  the  creditor  was  entitled  to  the  admimstration ;  but  that,  if  the  next  of 

kin  had  any  substantial  cause,  tiie  Court  might  revoke  the  present  letters,  and  grant 

others  to  the  next  of  kin,  on  payment  of  the  creditor's  costs. 

Vol.  I. — I.  s.  &  H.  o 
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1861.  form  the  basis  of  its  administration  in  cases  not  specificaDj 
provided  for,  as  there  is  with  reference  to  the  Common  Law 
and  Equity  jurisdictions  of  the  Court. 

In  re 
Twist.  Jq  this  case  the  next  of  kin  has  done  nothing ;  and  at  last^ 

when  a  creditor  take  steps,  at  some  dehiy  and  expense  under 
our  Rules,  to  obtain  administration,  is  it  then  competent  for 
the  next  of  kin  to  start  up  at  the  last  moment  and  say,  '*  I  am 
ready  to  take  out  administration,  and  therefore  eveiything 
you  haye  been  doing  shall  go  for  nothing :  I  am  ready  to 
admininister,  but  not  at  present ;  and  there  must  be  a  delay 
of  another  month  before  I  shall  be  in  a  condition  to  do  so  T 
If  so,  I  should  haye  to  bind  him  over  to  proceed  to  obtain 
administration ;  and  in  the  meantime  leave  the  property  in 
the  same  unprotected  state  in  which  it  was  before,  and  leave 
the  creditor  who  has  applied  for  administration  in  jeopardy 
whether  he  is  to  be  paid  or  not,  and  having  no  power  to  inter- 
fere  with  the  property.  The  balance  of  convenience  is  in 
fiftvour,  in  such  instances,  of  giving  the  creditor  the  adminis- 
tration. At  the  same  time  I  am,  of  course,  to  deal  with 
this  case  according  to  the  language  of  the  RuUa,  The  Rule 
provides — ^'  That  a  summons  shall  issue,  calling  upon  the 
"  widow  and  next  of  kin  of  the  deceased  person  to  appear 
"  before  the  Court  fourteen  days  after  the  first  publication 
*'  thereof,  to  show  cause  why  administration  of  the  goods  of 
"  the  deceased  should  not  be  granted  to  such  creditor."  The 
meaning  of  that  would  be,  that  the  parties  summoned  might 
either  controvert  the  &ct  of  his  being  a  creditor,  or  might 
offer  some  good  excuse  why  they  had  forborne  in  proper  time 
to  come  forward  to  administer  ;  and  I  should  then  probaUj 
indemnify  the  creditor  who  had  gone  on  properly,  for  the 
costs  incurred  by  him  during  their  negligence.  But  then, 
if  I  come  to  the  Schedule  to  the  Rule,  it  is  a  Smnmons 
to  the  widow  and  next  of  kin  "  within  (blank)  days"  (here 
filled  in  "  fourteen"),  "  to  show  cause  why  you  or  some  or 
"  one  of  you  should  not  take  out  or  refuse  Letters  of  Adminis- 
"  tration  of  the  property  oi  C  D  late  of  deceased  or 
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'*  otherwise  why  such  Letters  should  not  be  granted  to  me    '     1861. 
"  a  creditor  of  the  said  C  D."     Now  here  the  parties  did     „      '      ' 

'^  ^  ECCLBSIAB* 

nothing  within  the  fourteen  days  ;  or,  at  all  eyents,  there  is  no         tical. 
document  before  me  shewing  that  they  did  anything.     What         j~^ 
they  should  have  done,  if  they  were  in  earnest  about  it,  would        Twibt. 
have  been  to  have  put  themselves  in  a  position  to  take  out 
administration,  by  inserting  the  necessaiy  advertisements ;  so 
that,  when  the  case  now  came  on,  they  would  be  able  to  say, 
*'  It  will  only  require  a  week's  further  delay,  and  we,  as  next  of 
kin,  will  be  then  in  a  position  to  take  out  administration."  The 
Eule,  as  explained  by  the  Schedule,  indicates  that  something 
is  to  be  d<me  within  fourteen  days.     Therefore,  they  do  not 
come  within  the  first  alternative  of  the  Summons,  they  having 
done  nothing ;  and  I  have  to  act  only  upon  the  latter  alterna- 
tive— that  of  hearing  cause  shewn  why  administration  should 
not  be  granted  to  the  creditor ;  and  no  such  cause  has  been 
shewn  here. 

I  think  therefore,  under  the  circumstances,  I  ought  to  grant 
Letters  of  Administration  to  the  creditor.  If  the  next  of  kin 
have  any  substantial  cause  to  shew  against  it,  it  will  be  open 
to  them  to  move  to  revoke  those  Letters,  and  take  out 
admimstration  themselves ;  but  that  will  only  be  upon  pay- 
ment of  the  costs  of  the  administration  now  granted. 


Motion  granted. 


c2 
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IICCLBSIAS- 
TICAIi. 

DCQ,  14,  16. 

An  Order  nm 
was  iflsned, 
calling  on  the 
Execatrix  of 
the  alleged 
will  of  &,  P. 
deceased,  to 
shew  cause 
why  she 
should  not 
hiing  in  the 
prolMite 
granted  to  her 
9th  August, 
1855,  and 
prove  the  will 
per  testes ;  or, 
why  snch 
prohate 
should  not  he 
revoked  as 
unduly 
obtained. 

After  cause 
shewn,  the 
Court*  was 
inclined,  on 
the  facts,  to 
require  the 

will  to  he  proved  in  reg^ar  form,  per  testes ,-  but  as  there  were  difficoltieB  in  so 
ordering,  asked  the  parties  to  agree  to  dispute  by  witnesses,.  &c,  the  sole  point  of 
the  due  execution  under  the  Statute  of  Wills.  The  Executrix  declined  to  agree  to  this 
course.  The  Court  thereupon  ordered  the  will  to  be  revoked,  and  the  Execatrix  to 
pay  costs. 

On  appeal,  Heldt  by  the  whole  Gourtf,  that  the  Supreme  Court,  in  its  ] 
branch,  has  jurisdiction  to  revoke  its  own  regularly  made  orders  for  probate. 

Meld,  by  the  majority  of  the  Court{,  that  under  aU  the  circumstances  of  tiie  < 
among  wluch  were,  that  there  had  been  a  great  lapse  of  time  since  the  probnte  and  no 
satisfactory  explanation  of  the  delay  in  impeaching  it,  and  that  there  was  no  aUegmtioD 
of  any  will  suppressed,  or  of  any  later  will  ever  made — however  desirable  further 
investigation  might  be,  yet  there  were  many  obvious  disadvantages,  hardships^  and 
difficulties  in  putting  the  matter  in  train  for  fturther  investigation ;  that  the  matter 
ought  now  to  be  quieted ;  and  that  the  appeal  should  be  allowed,  without  costs. 

Held,  by  one  Judge§,  dissenting  firom  the  muority,  that  as  the  case  would,  on  ftxrtiier 
investigation,  afford  materials  for  a  more  satisfactory  conclusion  than  could  now  be 
formed  on  it,  and  as  those  materials  could  be  obtained  by  imposing  reasonable  terms  on 
the  Hespondent,  the  Court  below  was  right  in  the  course  it  took  of  revoking  tha 
probate,  when  ftirther  investigation  was  revised  by  the  Executrix. 


In  re  GEORGE  PTEE  Dickasbd. 

jCXPPEAL  from  an  Order  of  His  Honor  the  Chief  Justice, 
made  on  the  14th  June,  1861,  revoking  Ptobate  of  the  alleged 
will  of  George  Pyhe  deceased 

The  will  in  question  was  in  the  foUowing  words  and 
form  : — 

«  The  last  Will  and  Testament  of  George  Pyke.  I  herebjr  gire 
"  and  bequeath  all  I  possess  to  my  sister-in-law  Elixa  Gray  and  ker 
<<  children  Henry  Pyke  Eatherine  Fyke  and  Elisabeth  Fyke  each  to 
"  share  in  equal  portions  leaving  George  Houston  and  Eliza  Gray 
*'  my  executor  and  executrix. 

'^Gbqbos  Ftks. 
**  Witness  my  signature — 

"William  Nimmo. 
"MoBiTz  Edwabd  STHOia>B. 

«  Dated  Melbourne  6th  May  1853.'* 

Mr.  Houston  renounced  Probate,  and  Mrs.  Chray  alcme^  as 
executrix,  obtained  Probate  in  this  Court. 


•  ataneU,  C.  J. 

t  Barrfft  J.,  WUUamt,  J.,  and  Molesworth,  J. 


t  Barry,  J.,  sad  WiUiams,  J. 
$  Molesworth,  J. 
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The  Order  for  Probate  was  dated  the,  9th  August,  1855,  1861. 

and  was  drawn  up  "  upon  reading  the  affidayits  of  Elwa  Oray 
and  A,  W,  Smale  respectively  filed  in  this  Court."  Mrs.  Oray^B 
affidavit  was  to  the  effect  of  the  ordinary  executor's  affidavit  to 
administer,  though  slightly  varied  from  the  form  given  in  the 
Rides  of  Court  (e);  and  contained,  inter  cUia,  the  following 
paragraphs  : — "  That  I  believe  the  annexed  paper  writing 
^'  marked  A  [the  document  above  set  out]  to  be  the  true  last 
"  will  of  George  Fyke,  late  of  Melton,  near  Bacchus  Marsh, 
**  in  the  Colony  of  Victoria,  deceased,  and  that  the  same  is 
"  unrevoked."  "  That  the  said  George  Pyke  departed  this  life 
«  on  the  15th  day  of  July,  1855."  Mr.  Smalls  affidavit 
stated,  first,  the  insertion  in  the  Argus  of  a  notice  of  the 
intention  to  apply  for  Probate  to  George  Houston  and  Eliza 
Gray^  the  executor  and  executrix  named  in  the  will;  and, 
secondly,  that  no  caveat  had  been  lodged. 

On  the  day  after  the  Order  for  Probate  was  made,  viz., — : 
on  the  10th  August^  an  affidavit  was  sworn  by  John  Gray 
(the  husband  of  the  executrix),  containing  the  following  state- 
ment : — ^  That  the  will  purports  to  have  been  executed  by 
''  the  said  George  Pyke  in  the  presence  of  William  Nimmo 
**  and  Moritz  Edward  Symonds,  who  are  the  attesting  witnesses 
« thereof." 

The  Probate  itself  was  not  issued  from  the  office  of  the 
Court  until  after  the  filing  of  the  last-mentioned  affidavit. 

On  the  13th  December,  1860,  an  Order  nisi  was  obtained  by 
Mr.  Thomas  Henry  Pyke,  one  of  the  next  of  kin  of  the  deceased, 
calling  upon  Mrs.  Gray  to  "  bring  in  the  Probate  of  the  alleged 
'^  will  of  the  said  George  Pyke,  and  prove  the  said  will  by 
'^  good  and  sufficient  witnesses,  or  otherwise  show  sufficient 
"  cause  why  the  said  will  should  not  be  pronounced  null  and 
'*  invalid,  and  Probate  thereof  be  revoked  and  declared  null 

(e)  Sehed.  to  Cap.  viii. 
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1861.  ''  and  void,  as  Iiaving  been  nndulj  obtained,  and  the  «dd 
'^  deceased  George  Fyke  be  pronounced  to  have  died  intestate ; 
"  and  -why  letters  of  administration  of  the  goods,  chattels,  and 
<<  e£fects  of  the  deceased  shoidd  not  be  granted  to  the  said 
'^  Thomas  Henry  Fyke  ;  and  also  to  exhibit  a  true  and  perfect 
"  inventory  of  the  goods,  chattels,  and  credits  of  the  deceased, 
**  which  since  his  death  have  come  to  the  hands  of  the  said 
"  Mrs.  Eliza  Oray^  as  his  executrix." 

The  principal  affidavit  upon  which  this  Order  nisi  was 
obtained  was  that  of  Mr.  Symonds,  one  of  the  attesting 
witnesses  to  the  alleged  will,  sworn  on  the  8th  November, 
1860,  which,  after  identifying  the  will,  proceeded  as 
follows : — 

"  That  aboat  the  time  subscribed  to  the  said  document  as  the  date 
'*  thereof,  the  said  George  Fyke,  in  his  dwelling-house  at  his  rtatioa 
"  called  the  Plains  Station,  about  25  miles  from  the  City  of  MeUxmme 
"  in  the  said  Colony,  and  in  a  room  in  which  he  and  myself  only  were  then 
"  present,  requested  me  to  sign  the  said  document,  but  he  so  concealed 
"  the  writing  thereon  that  I  could  not  see,  nor  did  I  know,  the  contents 
"  thereof,  or  whether  it  then  bore  his  signature ;  and  I  signed  the  same 
"  as  requested  by  him,  but  the  said  George  Fyke  did  not  then  sign  the 
'*  said  document,  nor  was  the  same  signed  by  him  at  any  time  in  my 
*'  presence. 

"  That  neither  the  said  WUUam  Nirnmo  nor  any  other  person  waa 
"  then  present,  nor  was  the  said  document  then,  or  at  any  other  time, 
"  signed  by  the  sud  William  Ifimmo,  as  witness  thereto  or  otherwiae, 
**  in  my  presence. 

*'  That,  save  as  aforesaid,  I  never  signed,  as  witness  or  otherwiaei,  any 
"  document  being,  or  purporting  to  be,  the  last  will  and  testament 
"  of  the  said  George  Fyke, 

"  That  about  the  18th  day  of  July  last,  in  the  course  of  a  oonTeisa- 
"  tion  with  Mr.  WiUiam  Drayton  Tc^lor,  of  the  Ooulbum  BiTer, 
**  settler,  and  brother-in-law  of  the  said  George  Fyke,  the  subject  of  the 
"  said  will  of  the  sud  George  Fyke  was  referred  to,  and  I  then  men- 
"  tioned  to  the  said  W,  D,  Taylor  the  circumstanoes  attending  my 
"  sigpiing  of  the  said  document,  aa  before  set  forth,  and  which,  at  the 
"  suggestion  of  the  said  W.  D,  Taylor,  I  shortly  afterwards,  and  for 
*'  the  first  time,  mentioned  to  Mr.  Thonuu  Henry  Fyke,  the  eldest 
"  brother  of  the  said  George  Fykes  and  thereupon  a  search  was  made 
"  in  the  office  of  the  Master  in  Equity  of  this  honorable  Court,  wh«n» 
"  as  stated  in  the  first  paragraph  of  this  my  affidavit,  I  saw  the  said 
"  alleged  will,  which  I  identified  by  my  signature  thereto,  and  by  the 
"  appearance  of  the  paper  on  which  the  same  is  written." 
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On  behalf  of  Mrs.  Graif  there  had  been  subsequently  filed         1861. 
two  affidavits  by  herself,  one  by  Mr.  Ntmmo,  and   one  by 
Mr.  Gray,     One  of  the  affidavits  of  Mrs.  Grai/j  sworn  on  the 
23rd  February,  1861,  while  staying  at  St  Paul's  Hotel,  in  the         j~ 
City  of  London,  contained  the  following  passages  : —  Ptk«. 

^'  I  Bay  that  the  original  of  the  last  will  and  testament  of  the  above- 
«<  named  Oeorge  Fyke,  bearing  date  the  6th  day  of  May,  1853,  and  of 
"  which  Probate  has  been  granted  to  me  by  this  honorable  Conrt,  was 
"  delivered  into  my  hands  by  the  said  George  Pyke,  the  testator,  shortly 
"  after  the  making  thereof,  sealed  np  and  addressed  '  Mrs.  John  Qrny* 
"  with  the  words, '  To  be  opened  after  my  death.' 

"  I  kept  such  will  unopened  ontll  after  the  decease  of  the  said 
*'  Cfeorge  JPyke,  shortly  after  which  it  was  opened  by  me,  at  my 
*'  husband's  then  residence,  called  Myross,  Saltwater  River,  in  the 
'<  presence  of  Moritz  Edward  Symonde  and  WUUam  Nimmo,  who  are 
**  the  attesting  witnesses  of  the  same. 

"  I  say  that  snch  will  was  then  read  over,  both  by  the  said  Jf.  JSf. 
**  Bymonde  and  William  Nimmo,  and  the  said  M.  i.  Symondi  then 
"  observed  to  the  said  William  Nimmo  that  it  was  a  curious  thing  that 
"  both  of  them  should  be  present  at  the  making  of  the  will  and  also  at 
"  the  reading  of  it. 

"  I  believe  it  is  wholly  untrue,  as  appears  to  have  been  stated  in  the 
'<  aiBdavit  of  the  said  Jf.  H.  Symonde,  that  he  did  not  see  the  will 
'*  rigned  by  the  testator,  or  that  no  other  person  was  present  when  he 
"  attested  the  same ;  and,  on  the  contrary,  I  believe  that  the  will  was 
'*  written  and  signed  by  the  testator  in  the  presence  both  of  the  said 
"  M,  JE,  Symonde  and  William  Nimmo,  and  that  such  parties  respec- 
"  tlvely  attested  the  will,  and  subscribed  their  names,  in  the  presence 
"  of  the  testator  and  of  each  other. 

"  I  say  that  I  never  heard  from  the  sud  Moritx  Edward  Symondr, 
"  or  firom  any  other  person,  that  the  said  will  was  not  signed  and 
"  executed  by  the  testator  in  the  presence  of  the  attesting  witnesses,  or 
"  that  the  attesting  witnesses  were  not  both  present  at  the  same  time 
"  witli  the  testator,  when  the  will  was  signed  and  attested  by  them." 

The  affidavit  of  William  Nimmo^  sworn  also  on  the  2drd 
February,  1861,  at  Stirling,  in  Scotland,  contained  the  fol- 
lowing passages  : — 

"  I  was  the  attesting  witness  to  the  last  WiU  and  Testament  of  the 
"  above-named  Qeorge  Pyke,  bearing  date  the  6th  day  of  May,  1853 ; 
'*  and  which  has,  I  believe,  been  admitted  to  Probate  by  this  honorable 
"  Court,  and  Probate  granted  to  EUza  Gray,  the  executrix. 

"  I  say  that  I  was  present  when  such  will  was  written  by  the  testator, 
^  George  Pyke,  and  signed  and  published  by  him  as  his  last  will  and 
**  testament ;  and  that  Moritz  Edward  Symonde,  the  other  attesting 
''  witness,  was  also  present  with  me  when  the  said  will  was  so  ngned 
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1861.  *<and  pnbliBhed;  and  that  after  such  rignatore  and  pablieatian,  tbe 

'-^ '"■-'"       *'  BignatupeB  of  the  said  Moritz  JE.  Symondt  and  of  myaelf  were  attached 

EooXiBSlAS-      "  as  witnesses  thereto,  in  the  presence  of  the  testator,  and  in  the 

"^^^^  "  presence  of  each  other;  and  that  the  said  will  was  so  ngned,  pnh- 

In  re  "  lished,  and  attested,  at  the  residence  of  the  said  testator,  at  his 

Ptkb.  "  station,  called  the  Plains  Station,  near  Melbonme,  on  the  day  of  its 

"date. 

"  I  never  heard  any  doubt  or  question  raised,  or  so^ested,  either  by 
"  the  said  MotHm  Hdward  Symonds,  or  any  other  person,  that  the  said 
"  will  was  not  properly  signed  and  attested,  until  this  present  month 
"  of  February,  1861.  And  I  say  that  it  is  untrue  that  the  said  Jf.  S, 
**  Sffmonde  subscribed  his  name  thereto  when  no  one  else  was  present 
"  but  the  testator,  for  I  say  that  the  signature  of  the  said  Mortis  J?. 
*'  SymontU  and  of  myself  were  respectively  attached  to  the  will  in 
"  the  presence  of  each  other,  and  of  the  testator,  immediately  after  the 
"  testator  had  written  and  signed  the  same,  and  requested  us  to  witness 
"  his  signature,  declaring  it  to  be  his  last  will  and  testament. 

"  I  say  that  a  few  days  after  the  decease  of  the  testator  I  was  at  the 
"  residence  of  John  Chray,  the  husband  of  mita  Qray,  the  executrix 
"  of  the  said  will,  situate  at  Saltwater  River,  in  the  Colony  of  Yictoria  ; 
"  and  the  said  JT  E,  JSymondi  was  also  present ;  and  the  said  SUga 
**  Orajff  in  our  joint  presence,  then  opened  the  will  of  the  said  testator, 
'*  bearing  date  the  6th  day  of  May,  1853,  and  it  was  then  read,  both  by 
**  myself  and  the  said  Jf.  E,  Symonds ;  and  the  said  Jf.  E.  Symonds 
**  then  observed  to  me  that  it  was  a  singular  circumstance  that  we 
*'  should  both  have  been  present  when  the  will  was  made,  and  also  at 
"  the  reading  of  it.** 

The  affidavit  of  Mr.  Gray  stated  that  he  had  read  the  affi- 
davits of  his  wife  and  of  Mr.  Nimmo ;  that  he  was  present  at, 
and  had  a  distinct  recollection  of  what  took  place  on  the 
occasion  when  the  will  was  opened  at  Mr.  Qraifs  residence^ 
and  that  the  statements  of  Mrs.  Chray  and  Mr.  Nimmo  as  to 
what  then  took  place  were  ^'trae  and  correct  in  every  par- 
ticular." 

The  Order  nisi  was,  on  the  18th  and  14th  Jnne,  1861,  argaed 
before  the  Chief  Justice  on  the  foregoing  affidavits,  and  His 
Honor,  during  the  progress  of  the  argument,  shewed  an 
inclination  to  make  the  order  nisi  absolute  in  the  terms  of  the 
former  of  its  two  alternatives,  and  to  order  Mrs.  Gray  to  prove 
the  will  per  testes  ;  but  as  there  were  technical  difficulties  in 
the  way  of  carrying  such  an  order  out,  BIb  Honor  asked 
Counsel,  on  both  sides,  whether  they  could  not  so  arrange  as 
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to  come  into  Court  on  the  qnestion  solely,  whether  the  will         1861. 
had  been  executed  in  the  manner  required  bj  the  Statute  of 
Wills.     This  altematiye  was  declined  on  behalf  of  Mrs.  Gray, 

In  re 
His  Honor,  thereupon,  made  the  following  Order,  viz. : —        Ptkb. 

''  That  the  above-mentioned  Probate  of  the  said  alleged  will 

'*  of  the  said  George  Pyhe  be  and  the  same  is  hereby  revoked, 

*'  and  4^clared  null  and  void" ;    and  directed  payment  by 

Mr.  and  Mrs.  Gray  of  the  costs  of  the  application. 

Against  this  Order  Mrs.  Gray  appealed  to  the  full  Court, 
on  the  following  grounds,  viz. : — 

'<  1.  That  the  said  Court  has  no  jurisdiction  to  make  the  Order  dated 
<<  the  13th  day  of  December,  1860. 

"  2.  That  if  the  said  Court  has  such  jurisdiction,  the  said  Order 
**  ought  to  have  been  discharged  and  not  made  absolute. 

"  8.  That  the  Probate  granted  to  the  said  BUta  Chray  ought  not  to 
"  have  been  revoked,  or  declared  null  and  void,  except  upon  evidence  of 
"  fraud  being  used  in  obtaining  the  same,  or  upon  the  production  of  a 
*'  Will  of  the  stud  testator  of  a  later  date. 

"  4w  That  the  evidence  in  the  ahove  matter  shewed  that  the  will  of 
"  the  said  Ghorge  Pyke  had  been  duly  executed. 

"  5.  That  there  was  no  reliahle  evidence  that  the  same  had  not  been 
^  duly  executed. 

"  6.  That  the  said  will  was  the  last  will  and  testament  of  the  said 
"  testator,  and  duly  executed  as  by  law  required. 

"  7.  That  the  Order  for  F^robate  had  been  duly  made,  and  the  said 
"  Probate  properly  issued ;  or,  at  all  events,  such  Order  and  Probate 
"  ought  not  to  be  set  adde  except  upon  the  production  of  undoubted 
'*  evidence  that  the  said  will  is  not  the  true  legal  last  vrill  and  testa- 
"  ment  of  the  said  Chorye  JPyke.*' 

Mr.  Atkins  and  Mr.  Bunny,  for  the  Appellant — ^The  present 
mode  of  obtaining  Probate  in  this  Court  is  equivalent  to  the 
proof  of  a  will  in  the  Ecclesiastical  Court  ^*  in  solemn  form/* 
the  advertisement  here  being  equivalent  to  the  citation  in 
England;  and  the  Executrix  having  so  propounded  the  will 
in  this  case,  cannot  be  called  upon  to  prove  the  will  a  second 
time.    Newell  v.  Weeks  (/).     This  Court  has  no  jurisdiction 

(J)  2  Fhillim.,  224. 
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1861.        to  revoke  a  Probate  when  once  granted ;  and  even  if  it  has,  it 

will  not  exercise  such  jurisdiction,  unless  "  fraud  or  circum- 

yention"  be  shown.    Nicol  v.  Askew  {g).     Here  the  Probate 

was  rightly  granted,  all  the  matters  which  are  required  by 

the  Bulea  being  set  forth  in  the  affidavits.     The  affidayit  of 

Mr.  Gray,  though  sworn  after  the  Order  for  Probate,  was  filed 

before  the  Probate  was  issued,  and  this  is  sufficient.     The 

due  execution  of  the  will  is  sworn  to  bj  NimmOy  one  of  the 

attesting  witnesses,  who  is  contradicted  by  SymondSy  the  other 

attesting  witness ;   and  under  these  circumstances,  the  Conrt 

will  form  its  own  judgment  of  whether  the  will  was  duly 

executed  or  not.     Cooper  v.  Bockett  (A),  Burgoyne  v.  Showier  (J), 

Eyen  if  the  Probate  be  revoked,  Mrs.  Gray  ought  not    to 

be  called  upon  to  pay  costs,  she  not  haying  propounded  the 

will  fraudulently.      If  the  Probate  be  upheld  by  this  Court, 

Mrs.  Gray  will  be  entitled  to  her  costs  from  the  Respondents. 

Lloyd  V.  Poole  (A),   Broadbent  v.  Hughes  (Z),   Richards   v. 

Humphreys  (m),  Fyson  v.  Westrope  (n). 

Mr.  Abraham  and  Mr.  J.  W,  Stephen^  for  the  Executors  of 
the  Respondent,  Mr.  T,  H.  Fyke,  (who  had  died  pending  the 
Appeal). — By  the  Supreme  Court  Act,  (15  Ftc,  No.  10,) 
sec.  15,  the  Court  is,  in  general  terms,  given  Ecclesiastical 
jurisdiction  within  the  colony.  The  power  to  revoke  Probate 
or  Administration  is  inherent  in  the  Ecclesiastical  Courts. 
Gingell  v.  Home  (o),  Re  Jenkins  (p)f  Harrison  v.  Weldon  (^), 
Bac.  Abr,,  Tit.  "Executors,"  E.  12.  Every  Court  has  the 
inherent  power  of  revoking  its  own  Orders  where  it  has  been 
imposed  upon.  The  original  Order  for  Probate  issued  improvi- 
dently.  There  were  many  irregularities,  to  which  the  attention 
of  the  Court  was  not  called.    The  advertisement  was  of  the 


(^)  2  Moore,  P.  C.  C,  88.  (m)  29  L.  J.  Prob.,  187. 

(h)  3  Curt.,  648 ;  aflanned  on  (»)  Ib„  139. 

appeal,  4  Moore,  P.  C.  C,  419.  (o)  9  Sim.,  539. 

(j)  1  Robert.,  6.  (p)  8  Phillim.,  33. 

(*)  8  Hagg.,  477.  {q)  Stra.,  911. 
(0  29  L.  J.  Prob.,  134. 
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intenidoQ  of  the  Execntor  and  Executrix  to  applj  for  Probate,  1861. 
whereas  the  application  was  by  the  Executrix  only.  The 
attestation  to  the  will  is  irregular ;  and  the  practice  of  the 
Court  is,  that  where  there  is  any  defect  patent  on  the  face  of 
the  will  itself,  it  is  necessary  to  have  an  affidavit  by  one  of 
the  attesting  witnesses  of  the  due  execution  of  the  will. 
Here  the  two  attesting  witnesses  were  in  the  colony,  but  no 
affidavit  was  obtained  from  either  of  them  prior  to  the  granting 
of  the  Probate. 


Mb.  Justice  Barrt  : — 

This  is  an  appeal  from  an  Order  of  His  Honor  the  Chief 
Justice,  revoking  Probate  of  the  will  of  Oeorge  Pyhe  deceased. 
The  Testator  died  on  the  15th  of  July,  1855,  and  the  Order  for 
Probate  was  granted  on  the  10th  of  August,  1855.  On  appli- 
cation being  made  for  Probate,  the  will  was  produced  annexed 
to  an  affidavit,  which  was  in  some  respects  similar  to  the  form 
given  in  the  Rules  of  Court.  There  were,  however,  certain 
particulars  required  by  the  Rules  which  were  not  furnished  in 
the  affidavit  on  which  the  original  application  was  made ;  and 
on  the  following  day  an  affidavit  was  produced  in  the  office, 
which  supplied  this  defect,  in  the  form  given  in  the  schedule 
to  ihe Rules  of  Courts  and  added  another  paragraph  not  in  that 
form. 

It  is  objected  that  there  were  irregularities  in  the  mode  in 
which  the  Probate  was  obtained.  It  is  said,  first,  that  the 
advertisement  was  wrong,  it  being  of  the  intention  of  the 
Executor  and  Executrix  to  apply  for  Probate,  and  the  appli- 
cation being  made  by  the  Executrix  alone ;  but  it  is  admitted 
that  Mr.  Houston^  the  E^tecutor,  renounced  pending  the 
advertisement,  and  that,  as  it  appears  to  me,  answers  the 
objection.  It  is  said,  again,  that  the  affidavit  of  Mr.  Crray^ 
filed  on  the  10th  August  was  too  late ;  but  the  application 
now  is  to  set  aside  the  Probate,  not  the  Order  for  the  Probate ; 
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1861.         and  I  conceive  that  the  materials  in  the  office  were  sufficient 


ECCLEBIAS* 
TICAIi. 


at  the  time  when  the  Probate  was  issued. 


j^^  On  information  obtained  from  Mr.  Symonds  in  1860,  enqaiiy 

JP^TMB.  itras  set  on  foot,  and  this  Order  nisi  was  obtained.  Three 
affidavits  were  afterwards  made  in  Europe ;  and  on  the 
argument  of  the  Ordef  nisi,  the  decision  of  the  Court  has  been 
that  the  statement  of  one  of  the  attesting  witnesses  so  much 
discredits  that  of  the  other,  that  further  enquiry  is  necessary ; 
that  the  Court  must  be  satisfied  that  the  requisities  of  the 
Statute  have  been  complied  with ;  and  that  we  are  not  to 
intend  regularity  in  the  execution  of  the  will  where  that 
regularity  itself  is  impeached. 

The  first  ground  of  appeal  is,  that  there  was  no  jurisdiction 
to  make  the  Order  of  December,  1860 ;  and  the  next,  that  if 
the  Court  had  such  jurisdiction,  the  Order  ought  to  have  been 
discharged,  and  not  made  absolute.  I  am  of  opinion  that 
these  objections  should  not  prevail.  I  concur  fully  in  the 
argument  that  the  Court  would  be  manacled  in  the  administra* 
tion  of  justice,  if  it  were  unable  to  revoke  a  Probate  when  once 
issued.  Even  inferior  tribunals  are  always  allowed  to  reyoke 
their  decisions,  if  fraud  or  surprise  be  suggested  and  proved. 
I  conceive  that  Probate,  as  ordinarily  granted  in  this  Court,  is 
not  final,  and  is  not  equivalent  to  Probate  per  testes.  The 
advertisement,  I  think,  is  not  equivalent  to  the  citation  in  the 
Ecclesiastical  Courts.  That  citation  must  be  personidly  served 
even  on  persons  out  of  the  jurisdiction.  It  would,  I  think,  be 
improper  to  hold  that  the  ex  parte  application  in  this  Court 
for  Probate,  made  on  affidavits,  is  to  hold  place  with  that 
solemn  proceeding  by  which  persons  are  concluded.  There  is, 
therefore,  in  my  opinion,  jurisdiction  in  this  Court  to  make 
this  Order ;  and  the  first  two  grounds  of  appeal  do  not  hold, 
and  must  be  over-ruled. 

The  third  ground  of  appeal  I  am  inclined  to  adopt  as  a 
general  proposition ;  but  it  does  not,  I  think,  apply  in  this  case. 
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The  fonrih,  fiflih,  and  sixth  grounds  comprise  the  substan-  1861. 
tial  merits  of  the  present  appeal ;  and  I  am  prepared  to  give  ^ooi^iaA' 
fui  opinion  upon  the  case  as  it  now  stands,  and  do  not  require  tioax. 
a  further  investigation.  I  conceiye  that  this  matter  ought  to  j^^ 
be  quieted.  There  has  been  a  great  lapse  of  time  since  the  Pz2z« 
Probate  was  granted,  and  there  has  been  no  explanation 
satisfactory  to  my  mind  given  for  the  delay  which  has 
occurred.  This  is  a  case  strictissimi  juris.  There  is  no 
allegation  that  there  is  any  will  suppressed;  or  that  any 
other  will,  subsequent  in  date,  was  ever  executed  by  the 
testator;  and  the  will  propounded  is  in  strict  resemblance 
to  two  others  previously  made  by  him,  with  the  exception 
of  a  provision  rendered  necessary  by  the  occurrence  of  two 
events — ^the  death  of  his  nephew,  and  the  marriage  of  his 
sister-in-law — facts  mentioned  in  the  evidence.  I  consider 
that,  however  desirable  it  may  be  thought  to  put  in  train  a 
farther  investigation  of  this  case,  there  are  many  obvious 
disadvantages  in  such  a  course.  First,  I  see  very  great 
difficulty  as  to  the  mode  of  imposing  the  terms  upon  which 
this  matter  should  be  further  litigated.  Next,  for  my  own 
part,  I  have  a  strong  objection  to  compelling  litigants,  by 
enforced  or  reluctant  consents,  imposed  perhaps  without  all 
the  possible  consequences  being  foreseen  at  the  moment,  to 
take  unusual  modes  of  litigation ;  and  the  absent  Respondent 
in  this  case,  who  has  been  in  undisputed  possession  for 
six  years,  would,  under  any  suggested  scheme  be  placed  in 
considerable  difficulty.  Then  I  think  it  would  be  inviting  the 
commission  of  perjury,  which  would  be  dispunishable  in  this 
case.  All  that  we  could  expect  would  be,  to  have  in  the 
witness-box  these  two  gentlemen  who  have  already  contra- 
dicted each  other  in  their  affidavits ;  or,  one  would  give  his 
evidence  vivd  voce^  while  the  evidence  of  the  other,  if  alive, 
would  be  taken  on  Commission,  and  the  possibility  of 
confronting  the  only  two  persons  acquainted  with  the  facts, 
could  not  be  enforced.  In  the  Ecclesiastical  jurisdiction  it  is 
not  usual  to  call  in  jurors,  and  the  Court  would  still  have  to 
decide  on  the  conflicting  evidence  of  those  two  gentlemen. 
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1861.  On  the  whole,  I  think  this  is  a  case  in  which  we  should 

not  put  the  matter  in  a  train  for  further  inrestigation  ;  and  I 
think,  therefore,  that  under  all  the  circumstances  of  this  case, 
the  Court  ought  to  allow  this  appeal. 

The  primary  judgment  giving  costs,  heing  by  the  majority 
of  this  Court  set  aside,  the  costs  which  would  hare  been  paid 
under  that  Order  will  not  now  be  paid,  or,  if  paid,  they  will 
be  paid  back  again ;  and  this  Appeal  will  be  allowed,  without 
costs. 


Me.  JusTicaa  Williams  : — 

I  should  be  very  sorry  to  hold  that  this  Court  has  no  juris- 
diction to  revoke  its  own  Order,  especially  in  a  case  of  thia 
description  ;  and  that,  because  Probate  has  once  been  granted, 
the  Court  has  no  power  to  revoke  that  Probate.  I  think  the 
power  the  Court  has  over  its  own  Orders  and  Decrees  suffi- 
ciently applies  to  this  case,  and  that  if  we  see  the  Order  is 
improperly  made,  we  have  the  power  to  revoke  it. 

Then  the  question  is, — Can  this  Order  be  sustained,  or 
are  such  facts  brought  before  the  Court  as  to  convince  the 
Court  that  the  Probate  ought  to  be  revoked  ?  It  would 
be  more  satisfectory  to  the  Court  to  have  the  case  sifted 
by  a  jury;  but  I  think  in  this  case  the  Appellant  would 
be  under  great  disadvantage  if  such  a  course  were  adopted. 
Therefore,  looking  at  the  whole  case,  I  think  that  the  appeal 
should  be  allowed,  and  that  the  original  Probate  should  stand 
good. 

With  respect  to  costs,  I  do  not  see  that  there  should  be  any 
difference  between  this  case  and  any  other.  No  doubt  the 
matter  was  properly  considered  by  His  Honor  the  Chief  Justice, 
and  he  took  a  different  view  of  the  facts,  from  that  taken  by 
the  majority  of  this  Court.     But  I  do  not  see  why,  because 
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we  take  a  different  Tiew  of  those  facts,  we  should  therefore         1861. 
saddle  the  Respondent  with  costs.     I  think  the  appeal  should 
be  allowed  without  costs. 


Mr.  Justice  Molesworth  : — 

In  this  case  I  concur  with  the  other  members  of  the  Court, 
that  this  Court  has  jurisdiction,  after  having  granted  Probate, 
to  make  such  an  Order  as  that  now  appealed  from.  The  Rules 
of  Court  appear  to  me  to  provide  a  course  intermediate 
between  the  two  modes  of  proving  a  will  adopted  in  the 
Ecclesiastical  Courts.  Those  Bules  require  an  advertisement 
and  a  considerable  lapse  of  time  before  the  will  is  admitted  to 
proof;  but  then  as  to  the  actual  proof,  the  evidence  of  the 
attesting  witnesses  is  not  required,  and  the  proceeding  is  per- 
fectly ex  parte.  I  think,  therefore,  on  the  whole,  that  thei 
Probate  so  obtained  is  to  be  regarded  as  analagous  rather  to 
the  Probate  in  common  form  in  England,  than  to  the  Probate 
per  testes. 

I  concur  also  with  the  rest  of  the  Court  in  thinking  that 
the  original  proceedings  were  regular.  I  think  that  the 
affidavits  as  to  the  due  execution  of  the  will  were  regular. 
There  was  a  little  irregularity  as  to  the  advertisement  being 
of  an  application  for  Probate  to  two,  and  the  Pf obate  being 
to  one  only  ;  and  as  to  the  supplemental  affidavit  filed  after 
the  Order  was  made,  supplying  particulars  that  had  been 
omitted  In  the  original  affidavits  ;  but  there  was  no  irregularity 
as  regards  the  sufficient  proof  of  the  will,  as  having  been  duly 
executed  ;  and  these  irregularities  were  not  made  the  ground 
of  the  application  to  set  aside  the  Probate,  but  were  set  up 
afterwards.  I  therefore  think,  though  the  Court  might  not 
have  made  the  Order  if  these  circumstances  had  been  noticed, 
yet,  that  having  been  made,  it  should  not  be  set  aside  for 
iiregularity  ;  and,  if  the  practice  of  the  Court  be  so  lax  as  to 
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1861.         admittiiig  wills  to  probate,  there  should  be  a  pioportioDate 
&cilit7  in  reviewing  its  decisions. 

And  here  I  come  to  the  point  as  to  which  my  opinion 
dissents  from  the  present  members  of  the  Conit,  and  concms 
with  that  of  the  Chief  Justice.  I  cannot  feel  that  the  conda- 
sion  which  I  would  arrive  at  upon  the  materials  now  before 
the  Court  would  be  by  any  means  satisfiftctory,  and  I  think 
this  case  would  a£ford  materials  by  which  a  more  satisfiMtozy 
conclusion  might  be  arrived  at.  I  cannot  see  any  difficulty  in 
the;  witnesses  here  being  examined  vivd  voce^  and  I  have  very 
little  doubt  as  to  the  powers  of  the  Court  to  issue  a  commis- 
sion for  the  purpose  of  examining  absent  witnesses.  At  all 
events,  the  Court  might  impose  all  reasonable  terms  upon  the 
present  Respondent  to  consent  to  a  commission,  and  admit  the 
affidavits  already  made  in  the  event  of  the  death  of  any  of  the 
witnesses.  The  case  could  then  be  tried  by  one  or  several  of 
the  Judges  dealing  with  it  as  a  juiy,  and  arriving  at  a  oonda- 
sion  which  I  think  would  be  much  more  satis&ctoty  than 
dealing  with  the  matter  upon  affidavits  only.  I  may,  however, 
say  that  I  concur  with  the  members  of  this  Court  so  fiur  as  that 
if  I  were  to  deal  with  the  materials  now  before  me,  I  would 
uphold  this  mil ;  but,  at  the  same  time,  I  think  that  the  case 
should  be  made  the  subject  of  further  investigation.  The  value 
of  the  property  is  large  in  proportion  to  the  costs  it  would 
occasion. 

For  these  reasons,  on  the  latter  point  to  which  I  have 
referred,  I  dissent  from  the  opinions  of  the  other  members  of 
this  Court,  and  concur  in  that  respect  with  the  course  adopted 
by  the  Chief  Justice  in  requiring  frurther  investigation,  and 
proceeding  to  the  course  he  did  take  when  that  further 
investigation  was  refused  by  the  Appellant 


Appeal  allowed  without  costs. 
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HOMER  V.  HOMER  (r). 

November  21. 
JxLr  LAWES  moTed,   under  the  28th   section   of  the  Where  a 
Divorce  Act,  25  Vic,  No.  125,  and  Rule  7  of  the  Divorce  Sfvl^^TadT 

Rules,  and  upon  the  affidavit  of  the  Petitioner,  for  liberty  to  f o*  }^e*fd  of 

her  husband 
serve  the  Citation  in  this  case  upon  the  uncle,  in  England,  of  fbr  foar  yean, 

the  Respondent,  who  was  also   resident  in  England.     The  JJttep^ 

affidavit  stated  that  the  Petitioner  had  not  heard  from  her  addressed  to 

husband  (the  Respondent)  since  1857  ;  and  that  he  had  then,   England  he 

in  a  letter  addressed  to  her,  requested  that  all  communications  ^^  requested 

that  all  com- 
as to  his  private  affiurs  should  be  forwarded  to  his  uncle.  munications  as 

to  his  private 
aijOurs  shotdd 
be  forwarded 
to  his  uncle, 

also  resident 

in  England^ 
the  Court 
granted  leave 
to  make 
substituted 
His  Honor  granted  the  Order  ;  directing  also  that  notice  service  of  the 

of  th&.Citation  should  be  advertised  in  the  Times  or  some  other  the^^^cle  hi 

newspaper  circulating  in  England  at  any  three  times,  and  in  E^landj  and 

,  ,  .  ordered  the 

some  paper  circulatmg  m   Victoria  three  tunes  at  mtervals  Citation  to  be 

of  a  month  between  each  advertisement.     The  Respondent  J^e  2Vw«*or 

to  appear  to  the  Citation  within  three  months  after  service.        some  other 

newspaper 
circulating  in 
England  at 
any  three 
times,  and  in 

(r)  Coram:  UoUeworth,  J.  some  paper 

ciroulatmff  m 
Victoria  three 
times,  with 
intervals  of  a 
month 

between  each 
advertise- 
ment. 

VOL.  I. — I.  K.  &  M.  i> 
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1861. 

Matbimovial 

D.c.iM7,28.  <^ASEY  V.  CASEY.  (*.) 

Not  only  JT  ETITION  by  Mrs.  Casey  for  dissolution  of  marriage,  or 

penonal  judicial  separation,  on  the  ground  of  the  craelty  and  adultery 

violence  op        of  her  husband.     The  Petition  stated  the  following  case  : — 

bodily  hurt  or 

injnry,  but  the 

penl  thereof,         rpj^g  Petitioner  and  Respondent  were  married  at  Qeelon^ 

judicial  on  the  26th  October,  1855,  and  cohabited  together  until  the 

interporition, 

on  the  ground 

of  cruelty ;  and  everything  so  tending  to  personal  violence  or  bodily  hurt  or  injury, 

as  to  justify  a  reasonable  apprehension  thereof,  is  a  circumstance  of  sudi  peril. 

The  degree  of  personal  violence,  or  bodily  hurt  or  injury,  which  oonstitntes  cruelty 
in  the  past,  and  the  facts  which  make  the  apprehension  reasonable  of  cruelty  in 
the  future,  vary  with  the  drcumstances  of  each  case,  as  individual  acts  may  almost 
change  in  their  essence  in  consequence  of  a  change  in  the  circumstances  attending 
them ;  but  the  causes  of  judicial  separation  for  cruelty  must  be  grave  and  weighty, 
and  such  as  show  an  absolute  impossibility  that  the  duties  of  the  married  life  can  be 
discharged. 

Even  where  the  instances  of  alleged  cruelty  are  separated  by  considerable  intervals, 
and  some  of  them  remote,  the  Court  will  not  only  regard  each  independently,  but 
will  examine  the  whole  as  possibly  forming  parts  cf  a  series;  and  wUl  look  at  the 
general  conduct  of  each  party,  and  the  domestic  relations  between  them,  for  light  on 
each  particular  transaction. 

Condonation  applies  only  to  acts  known ;  and  is  always  on  condition  that  there  be  no 
repetition,  and  no  fresh  act. 

A  subsequent  act  of  cruelty  which  is  not  sufficient  to  found  a  legal  sentence,  may  yet 
be  sufficient  to  destroy  the  effect  of  condonation,  to  revive  the  right  of  complaint, 
and  to  entitle  the  petitioner  to  connect  the  act  condoned,  but  reviv4^  with -other  acU 
uncondoned. 

Per  JBany,  J.— In  this  Court,  where  the  relation  of  the  suitors  is  so  different  from 
that  of  ordinary  litigants,  and  where  collusion  may  exist,  it  is  prudent  and  expedient 
in  undefended  cases  to  sift  with  care  the  acts  and  conduct  of  both  parties  to  the  con- 
tention, and  not  to  exclude  evidence  of  condonation,  or  to  refuse  to  such  evidence  when 
admitted  its  due  force  and  preponderance. 

Per  Molenoorth,  J. — The  Court  is  bound,  in  undefended  cases,  itself  to  conader  the 
question  of  condonation  b^ore  decreeing  a  dissolution.  The  Court  is  not  perh^ 
bound,  in  undefended  cases,  itself  to  consider  the  question  of  condonation  before 
decreeing  a  judicial  separation;  but  if  it  do  for  itself  elicit  evidence  of  condonatioD, 
it  shoald,  before  acting  on  such  evidence,  definitely  attract  the  attention  of  the 
Petitioner  or  her  Counsd  to  the  importance  of  showing  a  revival. 

At  the  hearing  of  an  undefended  petition  for  divorce  or  judicial  separation,  the 
affidavit  of  the  Petitioner  in  divorce  filed  to  verify  the  petition,  cannot  be  used  «« 
evidence  of  any  of  the  facts  necessary  to  entitle  the  Petitioner  to  divorce  or  jufidal 
separation. 

On  the  hearing  of  an  undefended  petition  for  dissolution  of  marriage  or  judidi^ 
separation,  on  the  ground  of  adultery  and  cruelty,  evidence  was  given  of  a  i 


(s)  Coram  :  Barry,  J. ;  WilUanu,  J. ;  and  Molenoorth,  J. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES.  35 

24th  August,  1661,  when  Petitioner  quitted  her  husband's 
house  on  account  of  his  cruelty  to  her.  Acts  of  cruelty  are 
specifically  enumerated — ^in  December,  1855,  at  Geelong ;  in 
February,  1857,  at  Melbourne ;  in  October,  1859,  at  Belfast ; 
and  in  January,  1860,  again  at  Belfast  A  specific  act  of 
adultery  is  charged  with  one  Catherine  ffarvetf,  otherwise 
M^Mahoriy  in  a  house  of  ill-fiune  in  Melbourne,  and  at  a  time 
named;  and  two  circumstances  are  put  forward  as  evidence 
of  adulterous  conduct  in  the  Bespondent, 'viz. :  —  That  the 
Respondent,  in  1858,  was  affected  with  the  venereal  disease  ; 
and  that  in  1861,  the  Respondent,  at  the  Police  Court  in 
Melbourne,  charged  the  above-mentioned  Cathenne  Harvey 
with  stealing  his  watch  in  a  brothel  The  petition  also  alleges 
that  the  Petitioner  has  no  independent  means  of  subsistence^ 
and  is  not  promoting  this  Suit  in  collusion  with  her  husband. 

The  Respobdent  did  not  appear  to  the  citation  ;  had  filed 
no  answer ;  and  did  not  now  appear.  An  affidavit  by  the 
Petitioner  had  been  filed  verifying  the  petition. 

Mr.  Chapman  appeared  for  the  Petitioner;  and  enquired 
whether,  as  the  Respondent  did  not  appear,  the  Court  would 

by  the  Respondent  to  the  Petitioner,  in  which  he  infbrmed  her  that  he  had  venereal 
disease,  bat  added  that  he  caught  it  accidentally  and  innocently,  and  without 
adnlteroDB  intercourse : 

Held,  by  Barry,  J.,  and  WUUama,  J.,  that  under  the  circumstances  of  the  admisdon^ 
it  was  no  proof  of  adultery. 

Held,  by  Moleswarth,  J.,  that  under  the  circumstances— the  Respondent  being 
challenged  to  deny  or  explain  on  oath  the  imputation,  and  doing  neither,  and  there 
being  no  reason  to  apprehend  collusion  in  the  case — this  evidence  was  sufficient  proof  of 
adultery. 

Per  MolewDorth,  J. — ^The  difference  between  our  law  and  that  of  England  as  to  the 
admission  of  parties'  evidence,  is  to  be  much  regarded  as  to  the  weight  of  evidence 
necessary  to  satisfy  the  Court  in  unopposed  divorce  suits. 

Per  Williams,  J.,  with  the  accord  of  Bony,  J. — In  a  suit  for  dissolution  of  marriage, 
on  the  ground  of  cruelty,  it  is  unsafe  for  this  Court  to  rely  on  the  sole  testimony  of  Uie 
wife,  whose  interest,  feelings,  and  apprehensions,  may  so  naturally  warp  her  judgment. 
Although  she  be,  for  all  the  purposes  of  the  Act  in  force  in  tins  country,  rendered  a 
competent  witness,  her  evidence,  in  all  cases  not  exceptional,  demands  corroboration,  if 
not  of  witnessess,  at  least  of  facts.  It  is  dangerous  in  a  degree  to  allow  even  judicial 
separation  on  such  testimony.  At  the  outset  of  these  enquiries  in  the  Divorce  jurisdic- 
tion, it  is  incumbent  on  the  Court  to  insist  on  full,  substantial,  and  strict  proof,  both  as 
a  guide  to  future  proceedings,  and  to  discourage  ill-advised  and  ill-matured  applications 
of  this  description. 

D  2 
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1861.         accept  the  affidavit  of  the  Petitioner,  already  filed,  in  proof 
-, '"**"'^^'^^      of  the  allegations  of  the  Petition,  so  far  as  she  spoke  in 
her  affidavit  to  facts  within  her  own  knowledge ;  or  whether 
the  Court  would  require  the  whole  case  to  be  proved  vivd 
voce, 

Mr.  Justice  Barry. — ^The  affidavit  cannot  be  looked  at  for 
any  of  the  material  proofs  in  the  case,  but  it  may  be  r^arded 
as  supplying  evidence  upon  points  which  are  incidental  merekj 
to  the  case,  e.  ^.,  the  age  of  the  Petitioner  and  the  fact  that 
there  are  no  children.  It  will  be  necessaiy  to  prove  vivd  voce 
the  &cts  entitling  the  Petitioner  to  the  relief  sought. 

Mr.  Justice  Molesworth, — We  do  not  take  the  affidavit  to 
be  evidence  for  any  purpose ;  but,  on  the  other  hand,  it  is  not 
necessary  at  this  stage  of  the  proceedings  to  go  into  aU  the 
facts  stated  in  the  petition.  We  now  merely  require  proof  of 
£Eu;ts  sufficient  to  entitle  the  Petitioner  to  a  divorce  or  judicial 
separation. 

The  Petitioner  was  then  called  and  examined  by  Mr.  Chap- 
man, — The  substance  of  her  evidence  was  that  she  was  vio- 
lently and  cruelly  beaten  by  her  husband  at  each  of  the  times 
and  places  mentioned  in  her  petition ;  at  Portland,  because  she 
had  remonstrated  with  him  for  his  familiarities  with  a  maid- 
servant :  that  at  Belfast  her  husband  dashed  her  head  against 
a  rough  stone  wall,  tried  to  throttle  her  with  his  hands,  and 
stabbed  her  in  the  chin  with  a  fencing-foil  broken  off^  sharpened 
to  a  point,  and  used  as  a  dagger  :  that  he  himself  told  her  in 
1858  of  his  having  then  the  venereal  disease,  and  said  he  told 
her  by  direction  of  his  doctor  for  her  protection ;  but  at  the 
same  time,  in  answer  to  an  accusation  by  the  Petitioner  that 
he  had  acquired  the  disease  from  an  illicit  and  adulterous 
intercourse,  denied  this,  and  alleged  that  his  ailment  had 
arisen  from  accidental  contact  with  a  seat  in  a  watercloset ; 
that  in  1861  she  saw  reported  a  case  at  the  Police  Courts  in 
which  a  person  of  her  husband's  name  charged  a  girl  named 


Casey 
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Catherine  Harvey  with  stealing  his  watch  in  a  brothel,  and         1861. 
that  she  went  to  the  police  and  the  pawnbroker,  and  saw  the  _. '      "     ' 
watch,  and  by  that  became  convinced  that  it  was  her  own 
husband  who  had  thus  proved  himself  to  have  been  in  a 
brothel  ;    that  she  immediately  quitted  his  house,  has  been        Caset. 
supported  by  her  brother,  and  has  held  no  communication 
with  her  husband  since  then,  returning  his  letters  unread. 

Catherine  Harvey  was  then  called  to  prove  the  alleged 
adultery  with  her,  but  foiled  to  identify  the  Kespondent 

Detective  Black  was  sworn,  and  proved  that  the  Respondent 
Casey  was  the  prosecutor  of  the  witness  Harvey^  at  the  City 
Police  Court,  on  a  charge  of  stealing  his  [Caeetfs]  watch. 
Black  identified  Casey  and  Harvey  as  now  in  Court,  and  proved 
that  Casey  himself  gave  evidence  against  Harvey  in  the  Police 
Court,  which  evidence  was  taken  down  in  writing. 

George  William  Campbell,  a  clerk  in  the  City  Police  Court, 
produced  the  written  deposition  of  Casey.  It  was  in  very  few 
words,  and  showed  that  at  the  Police  Court  he  was  not  certain 
of  the  identity  of  Harvey,  as  he  admitted  himself  to  have  been 
drunk  when  he  lost  his  watch. 

Another  witness,  Ann  Taylor,  was  called  to  identify  the 
Respondent,  as  having  been  in  her  house  in  company  with 
Catherine  Harvey ;  but  on  being  confronted  with  the  Respon- 
dent, swore  that  she  had  never  seen  him  before. 

Mr.  Chapman  proposed  to  call  a  witness  to  prove  that  Taylor 
on  Saturday  last  said  that  she  knew  Casey,  and  that  she  saw  him 
in  her  house  with  Catherine  Harvey,  under  circumstances  from 
which  the  Court  would  infer  adulterous  intercourse.  [Barry,  J. 
— Cui  bono  this  proof,  if  given  t  ]  It  will  be  of  benefit  in 
reference  to  fiiture  proceedings  against  this  witness  for  perjuiy. 
[Barry,  J. — ^You  can  take  any  such  proceedings,  if  so  advised, 
on  the  evidence  as  it  stands.]     I  thought  it  right  to  offer  this 
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witness ;  but  on  that  intimation  from  your  Honour,  I  offiar  no 
further  evidence. 

Mr.  Chapman  then  addressed  the  Court  on  the  evidence,  as 
it  bore  on  the  two  separate  charges  of  cruelty  and  adultery, 
and  on  the  alternative  branches  of  the  prayer  of  the  petition — 
for  dissolution  of  marriage,  or  for  judicial  separation  only.  On 
the  first  aspect  of  the  evidence  he  dted  the  authorities  of 
Evans  v,  Evans  (f),  Curtis  v,  Curtis  (r),  D^AguHar  v. 
lyAguilar  (w).  To  meet  any  possible  inference  of  condonation 
by  the  wife  of  the  husband's  conduct,  the  cases  of  Pophifi  v. 
Popldn  (x),  Snow  v.  Snow  (y),  Durant  v.  Durant  (r),  and 
Bostock  V,  Bostoch  (a),  were  cited.  On  the  second  aspect  of 
the  evidence — ^that  which  pointed  to  adultery — Grant  ». 
Chant  (6),  Popkin  v.  Popkin  («),  Ciocci  v.  Ciocci  (c),  and 
AstUy  V.  Astletfy  (d)  were  cited. 

Cur.  adv.  Vult. 


Die.  28  («);     Mb.  Justice  Moleswo&th  : — 

In  this  case  a  Divorce  is  sought  by  a  wife  on  the  ground  of 
adultery  and  cruelty,  or,  in  the  alternative,  a  Judicial  Separa- 
tion. The  parties  were  married  in  October,  1855.  The  case 
proved  by  the  wife  comprises  the  following  &cts  : — ^A  few  weeks 
after  marriage  the  Respondent  came  home  late,  tipsy;  she 
therefore  crying,  he  took  her  by  the  shoulder,  and  dashed  her 
against  the  wall  with  much  violence,  hurting  her  very  much. 
He  said,  "  That  is  how  I  serve  people  who  cry."  In  1857,  he, 
being  intoxicated,  insisted  on  going  out.  She  asked  him  not 
to  go,  and  stood  between  him  and  the  door.     He  took  her  by 

(0  1  Hagg.  Con.,  85.  {a)  1  Sw.  &,  Tr.,  221. 

{v)  1  Sw.  k  Tr.,  193.  \h)  2  Curt.,  67. 

(»)  1  Hagg.  Eccl.,  773.  (c)  18  Jtit.,  194. 

(a?)  lb,,  765.  (<Q  1  Hagg.  EocL,  720. 

iy)  6  Jur.,  285.  (0)  PreMnt :   Barry,  J. ;  and 

{x)  1  Hagg.  Eocl.,  761.  MoluwoHh,  J. 
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the  Bhoulders,  and  laid,  rather  than  knocked,  her  down  on  the  1861. 

floor.     In  the  end  of  1858,  he  announced  to  her  that  he  had  a  yujng,r^Q^rj^j^ 

disease  generally  resulting  from  sexual  intercourse  with  an  

affected  person,  rarely — ^probably  not  in  one  case  in  a  thousand  ^^ 

— ^resulting  from  accidental  contagion.     His  motive  for  the        Cabby, 

announcement  was  good — ^namely,  that  she,  if  affected,  might 

have  medical  advice.     She  said  he  must  have  got  it  from  some 

other  woman..     He  said  not,  but  accidentally.     In  October, 

1859,  one  morning  before  break&st  she  remonstrated  with  him 

for  having  been  drunk  for  several  days  before ;  told  him  he 

would  lose  his  situation,  and  spoke  indignantly.     He  struck 

her  about  the  shoulder  several   times  with  his  fist.      On 

January  24th,  1860,  she  remonstrated  about  his  being  too 

&miliar  with  a  female  servant,  he  having  countermanded 

some  orders  which  she  gave  about  this  servant  staying  away. 

The  Petitioner  coming  home  with  him  at  night,  she  said 

this  must  be  explained.     He  affcerwards  would  not  give  her 

the  key  to  open  the  door  to  let  herself  in,  he  being  so  far 

intoxicated  as  to  be  unable  to  do  so.      He  then  knocked 

her  head  against  the  wall,  catching  her  hair  for  the  purpose. 

The  same  night,  in  the  house,  he  knocked  her  down  on  the 

bed  with  his  fist,  and  knelt  on  her ;  almost  choked  her  with 

his  thumbs  on  her  throat ;  then  took  a  broken  foil,  and  stabbed 

her  in  the  chin  with  it,  cutting  and  drawing  blood.      In 

August,  1860,  she  threatened,  in  case  of  renewed  violence,  to 

bring  him  before  the  Police.     He  used  to  say,  shaking  his  fist 

against  her  i&use,  ^*  Smell  your  master."     This  latter  was  stated 

by  her  without  date,  and  is  not  stated  in  the  petition.     In 

July,  1861,  she  saw  a  newspaper  report  describing  him  aa 

prosecuting  a  woman  for  stealing  his  watch.    This  caused  their 

separation,  and  the  present  proceeding.     The  attempts  to  give 

further  evidence  against  him  as  to  the  affair  of  the  watch 

failed.    The  only  admissable  evidence  against  him  on  the 

subject  is,  the  deposition  which  he  swore  at  the  Police-court — 

that  he  was  tipsy  so  far  as  not  to  be  able  to  identify  a  woman 

in  whose  company  he  was  the  evening  before,  when  he  went 

with  some  woman  to  a  house  and  lost  tjie  watch.    The  case  is 
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certainly  not  made  out  in  a  satisfEictoiy  manner.  There  ia  no 
corroboration  of  the  Petitioner  as  to  the  &cts  to  which  she 
deposes,  and  a  system  of  presenting  cases  merely  upon  the 
testimony  of  deeply-interested  parties  (whose  testimony  would 
not  be  received  at  all  in  Engknd)  deserves  little  encouragement. 

I  do  not  think  from  the  whole  complexion  of  this  case,  we 
have  reason  to  apprehend  collusion  :  if  there  were  any,  the 
adultery  would  probably  have  been  clearly  proved.  I  think 
the  evidence  of  adulteiy  in  1858  is  sufficient.  The  whole  of 
the  Respondent's  statement ;  his  statement  of  his  having  a 
disease,  and  of  the  cause  of  it,  are  to  be  taken  in  evidence. 
But  the  Court  is  not  bound  to  givie  equal  credit  to  Uie  several 
parts  of  the  statement  In  Taylor  on  Evidence^  the  doctrine 
on  this  subject  is  stated  : — "  Though  the  whole  of  what  he 
"  said  at  the  same  time,  and  relating  to  the  same  object,  must 
^  be  given  in  evidence,  it  does  not  follow  that  all  the  parts  of 
'^  the  statement  should  be  regarded  as  equally  deserving  of 
"  credit ;  but  the  jury  must  consider,  under  all  the  circum- 
''  stances,  how  much  of  the  statement  they  deem  worthy  of 
"  belief,  including  as  well  the  facts  asserted  by  the  party  in 
'^  his  own  £BLVOur  as  those  making  against  him.*'  The  circum- 
stances to  be  regarded  are  generally  the  probability  of  the 
&vourable  part  and  the  fiEU^ility  of  giving  other  evidence  of  ity 
if  true.  This  subject  of  the  weight  of  evidence  presents  itself 
very  often  in  our  Criminal  Courts — as,  for  instance,  in  cases  for 
horse-stealing :  a  prosecutor  proves  the  loss  of  his  horse ;  a 
policeman  that  the  same  horse  was  in  a  livery-stable  ;  that 
from  information  received,  he  asked  the  prisoner.  Was  that 
horse  his.  The  prisoner  says  ''Yes."  The  policeman  asks 
where  he  got  it.  The  prisoner  says,  at  such  a  place,  from  a 
man  to  whom  he  gave  j£50  for  it.  This  is  received  as  the  sole 
evidence  that  the  stolen  horse  was  in  the  prisoner's  possession. 
If,  however,  the  entire  of  the  prisoner's  statement  were  true, 
he  should  be  acquitted ;  but  the  question  is  left  to  the  juxy, 
and  he  is  often  properly  convicted.  Now,  this  conclusion  is 
arrived  at  against  a  person  precluded  from  giving  evidence. 
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In  the  present  case,  the  Respondent  was  challenged  by  the  1861. 

Petitioner  to  deny  or  explain  the  imputation,  if  he  could,  and 
to  pledge  his  oath  to  the  truth  of  his  statement^  He  has  done 
neither.  The  difference  between  our  law  and  that  of  England, 
as  to  the  admission  of  parties'  evidence,  is  to  be  much  regarded 
as  to  the  weight  of  evidence  necessary  to  satisfy  a  Court  in 
unopposed  cases. 

I  think,  but  not  decidedly,  that  the  acts  of  cruelty  in 
1855,  1859,  and  1860,  deposed  to  by  the  Petitioner  would, 
as  between  persons  of  their  rank  in'  life,  have  entitled  her 
to  a  Divorce  a  mensd  et  thorS  in  England.  Perhaps,  the 
Petitioner  overstates  the  injury,  or  understates  the  provocations 
she  offered.  But  here,  again,  I  rely,  by  way  of  confirmation 
of  her  story,  upon  the  silence  of  the  Respondent.  The 
Petitioner's  submission  to,  and  cohabitation  with,  the 
Respondent  from  January,  1860,  to  July,  1861,  would  be  strong 
evidence  of  condonation  of  these  previous  injuries.  If  the 
Respondent  had  pleaded  condonation,  the  Petitioner  might 
have  replied  the  transaction  connected  with  the  watch  as  a 
revival  The  Court  is  bound,  in  undefended  cases,  itself  to 
consider  the  question  ot  condonation  before  decreeing  a  disso- 
lution. I  am  not  sure,  whether  it  should,  as  between  the 
parties,  before  sentence  of  judicial  separation.  But  if  it  elicits 
for  itself  evidence  of  condonation,  I  think,  before  acting  upon 
it,  it  should  definitely  attract  the  attention  of  a  Petitioner  or 
her  Counsel  to  the  importance  of  showing  a  revival  Now,  I 
am  inclined  to  think  that  the  menacing  shaking  of  the  fist,  to 
which  I  have  adverted,  accompanied  with  such  expressions  to  a 
woman  previously  beaten,  would  be  a  revival  of  cruelty  condoned. 

The  matter  about  the  loss  of  the  watch  fiedls  altogether 
as  evidence  of  actual  adultery ;  but  it,  I  think,  shows  such 
an  approach  to  It  as  would  constitute  a  revival  of  previously 
condoned  adultery.  Any  person  with  the  experience  of 
a  Police  Magistrate  would  conclude,  from  the  language  of 
the  Respondent's  deposition,  that  he  was  seeking  intercourse 
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with  a  prostitate  when  he  lost  his  watch.  Clear  proof  of 
actual  adultery  is  not  necessary  to  revive  condoned  adultery* 
Durant  v,  DurarU  (/).  Revival  as  to  a  condoned  offence  may 
be,  by  an  act  not  efusdem  generis.  Palmer  v.  Palmer  (g).  I 
feel  no  reasonable  doubt  that  the  Respondent  was  guilty  of 
adultery  in  1 858.  I  have  also  no  reasonable  doubt  that  he  lost 
his  watch  while  seeking  to  have  intercourse  with  a  prostitute. 

My  impression  would  be,  on  these  grounds,  to  decree 
judicial  separation ;  but  I  would  not  be  taken  as  clearly 
dissenting  from  the  conclusion  of  my  brother  Judges.  I  am 
soriy  to  leave,  unrelieved,  a  woman  who  appears,  so  &r  as  I 
have  means  of  judging,  without  any  fault  of  hers  to  have 
been  made  miserable  by  the  unkindness,  drunkenness^  insults, 
violence,  and  infidelity  of  her  husband. 


Mb.  Justick  Babby  : — 

The  Petitioner  prayed  for  a  decree  of  dissolution  of  mar- 
riage, on  one  of  the  grounds  enumerated  in  the  Idth  section  of 
the  Divorce  Act ;  namely,  adulteiy,  coupled  with  such  cruelty 
as,  without  adultery,  would  have  entitled  he(  to  a  divorce 
a  mensd  et  thoro  under  the  law  heretofore  existing  in  England  : 
or,  should  the  proof  adduced  not  suffice  to  justify  such  a 
decree,  that  she  might,  under  the  provisions  of  the  5th  section 
of  the  same  Act,  be  judicially  separated  from  her  husband  on 
the  ground  of  cruelty. 

The  Respondent  did  not  appear  to  the  citation,  and  the  case 
was  undefended  at  the  bar. 

A  valid  marriage,  celebrated  at  Qeelong,  on  October  26, 
1855,  and  subsequent   continuous  cohabitation,   in 

(J)  1  H«gg.  Bed.,  761.  (sf)  2  Sw.  &  Tr.,  61. 
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places,  of  residence^  for  six  years,  down  to  August  24,  1861,         1861. 
were  proved.  __  ^— "'»'**' 

According  to  the  evidence  of  the  Petitioner,  upon  whose  sole  ^^ 

testimony  the  chaige  of  cruelty  rests,  the  first  instance  of  that  Cabet. 
nature  arose  within  a  few  weeks  after  the  marriage.  It  is  thus 
described  by  her  : — '^  1  was  sitting  in  my  house  in  Qeelong. 
My  husband  came  in  late  in  the  evening — he  was  tipsy.  I  did 
not  speak,  because  I  was  afraid.  I  had  been  crying  because 
he  was  tipsy.  He  took  me  by  the  shoulder,  dashed  me  against 
the  wall,  hurt  me  very  much,  and  said,  ^  That's  the  way  I 
serve  people  who  cry.*  He  then  broke  the  teacups  on  the 
table.  He  apologised  next  day,  I  accepted  his  apology,  and 
our  domestic  relations  continued  as  before  until  the  summer  of 
the  year  1857,  when,  while  we  were  living  in  Queensbeny- 
street,  in  Melbourne,  he  came  home  one  evening  about  seven 
p.m.,  drunk.  I  bagged  of  him  not  to  go  out,  and  stood 
between  him  and  the  door.  He  took  me  by  the  shoulder,  and 
threw  me  down.  He  then  went  out."  The  Petitioner  does 
not  state  that  on  either  occasion  a  blow  was  struck  by  the 
Respondent.  A  push,  rude  and  violent  in  each  instance,  are 
the  ii\juiies,— in  one,  given  while  the  husband  was  in  a  state 
of  intoxication,  and  without  any  provocation ;  in  the  other, 
when  he  was  in  a  similar  state,  in  resentment  for  a  prudent 
and  laudable  intervention  on  the  part  of  his  wife  to  prevent 
his  exposure  before  the  public ;  and,  although  nothing  is  said 
of  actual  direct  foigiveness  for  the  second  act  of  violence,  it 
may  be  assumed  that  it  was  pardoned,  inasmuch  as  cohabita- 
tion continued  as  theretofore  for  nearly  two  years  longer.  In 
October,  1859,  while  resident  in  BelUftSt,  the  Respondent  was 
intoxicated  for  some  days.  On  one  morning  before  break&st 
the  Petitioner  spoke  to  him  upon  the  subject — as  she  says, 
seriously,  and,  perhaps,  indignantiy.  He  thereupon  struck 
her  on  the  shoulder  with  his  fist.  She  does  not  know  how 
many  times,  nor  does  she  say  with  what  degree  of  violence. 
Reconciliation  is  here  also  to  be  inferred,  as  no  account  is  given 
of  the  condition  of  things  having  been  altered.     The  next 
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1861.  instance  affords  two  distinct  acts  of  craelty.  ,  The  Petitioner 
j£   "^'^"^       says  : — "  As  I  was  walking  home  with  my  husband  fix)m  a 

party?  on  the  early  morning  of  the  25th  of  January,  1860, 1 

^^^        said  to  him, '  I  ordered  the  female  servant  not  to  leave  the  office. 

Caset.  You  went  and  brought  her  up  to  the  house,  and  remained  two 
hours  with  her.  I  want  an  explanation  of  this.'  He  made  no 
reply,  but  knocked  my  head  against  the  wall  of  the  house, 
took  me  by  the  hair,  and  knocked  me  against  the  wall ;  would 
not,  for  some  time,  allow  me  to  enter  the  house.'*  This  was 
explained  by  its  appearing  that  he  was  intoxicated,  and  could 
not  find  the  key  of  the  door,  and  when  he  had  found  the  key 
was  imable  to  use  it.  She  continued  thus  : — "  After  I  had 
opened  the  door,  and  we  had  gone  into  the  house,  he  knocked 
me  down  with  a  push  on  the  bed,  knelt  on  me,  and  almost 
choked  me  with  his  thumbs  placed  on  my  throat.  He  then 
took  a  fencing-foil  which  had  been  broken  short  and  sharpened 
to  a  point ;  with  this,  while  he  was  kneeling  over  me,  he 
stabbed  me  on  the  face,  inflicting  a  wound  on  the  left  side  of 
the  face,  which  bled  a  good  deal."  In  August,  1860,  they 
removed  to  Melbourne,  and  resided  in  lodgings,  but,  as  the 
Petitioner  says,  did  not  live  happily  together.  About  that 
time  she  told  him  that  the  next  time  he  used  violence  to  her 
she  would  apply  to  the  police.  On  one  occasion,  the  time  of 
which  is  not  fixed,  the  Petitioner  had  an  abscess  on  her  arm  ; 
the  Respondent  refused  to  get  a  surgeon.  Whether  this  were 
an  unreasonable  and  unfeeling  refusal,  which  would  undoubtedly 
have  been  a  strong  act  of  cruelty,  or  whether  it  were  justified 
by  the  insignificance  of  the  ailment  does  not  appear. 

With  reference  to  the  two  first  assaults,  they  do  not  bear 
the  character  of  premeditation  or  intention  to  pursue  a  course  of 
systematic  "  scBvitia"  The  acts  of  the  25th  January,  1860, 
are  more  aggravated ;  and  one,  the  imputed  improper  freedom 
with  the  servant,  if  true,  and  if  it  went  no  further  than  the 
insinuated  attempt,  is  a  flagrant  act  of  cruelty,  an  outrage  on 
the  feelings  of  his  wife,  one  which  she  must  have  regarded  as  a 
gross  indignity,  and  of  which  she  might  well  complain ;  and 
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followed,  as  it  is  said  to  have  been,  not  by  a  denial  or  explana-         1861. 
tion,  but  by  such  violence  as  is  described,  that  assault  is  one 
certainly  calculated  to  excite  permanent  terror  of  the  risk  of 
future  and  further  ill-treatment  at  her  husband's  hands.     But        Casbt 

Vm 

is  the  first  fact  proved,  or  did  the  accusation  arise  from  the  Cabby. 
jealousy,  or  spring  from  the  imagination,  of  the  Petitioner) 
And  with  respect  to  the  latter  as  narrated,  it  doubtless  does 
appear  to  have  been  a  very  formidable  and  ferocious  act,  but 
examined  calmly,  and  allowance  being  made  for  the  colouring 
which  may  almost  insensibly  be  given  to  accounts  of  persons 
whose  feelings  are  much  interested  and  excited,  particularly 
when  deposing  to  transactions  which  occurred  many  years  since, 
and  upon  which  the  mind  may  have  been  long  brooding,  the 
Court  will  impose  on  itself  the  necessity  for  caution,  if  not 
suspicion.  Oliver  v.  Oliver  (A) ;  Curtis  v.  Curtis  (J).  It  is  not 
improbable  that  a  man  so  much  intoxicated  as  not  to  have  been 
able  to  open  the  door  may  have  been  impotent  to  a  great  degree 
from  the  effects  of  drink  ;  otherwise  it  is  difficult  to  imagine 
how  his  wife's  life  was  not  endangered ;  while  if  in  reality  so 
serious  an  assault  were  made,  it  is  remarkable  that  she  could 
have  overlooked  it  so  easily,  and  that  both  should  have  relapsed 
next  morning  with  such  fibcility  into  the  course  of  cohabitation. 

Now  in  a  case  of  this  description,  where  the  instances 
of  alleged  cruelty  are  some  of  them  so  remote,  it  is  not  so 
much  the  practice  of  the  Court  to  dwell  on  such  acts  as 
detached  charges,  resting  on  independent  grounds,  as  to 
endeavour  to  discover  whether  they  be  recurring  instances  of 
unjustifiable  and  inexcusable  behaviour  on  the  part  of 
the  husband,  forming  parts  of  a  regular  seizes  of  annoy- 
ances. The  domestic  life  of  each  of  these  persons  must  be 
examined  together  as  a  continuous  whole,  and  the  general 
conduct  of  the  Respondent  must  be  inquired  into  in  order  to 
see  what  light  that  throws  upon  the  particular  transactions. 
His  conduct  is  described  by.  the  Petitioner  as  having  been 

(A)  I  Hagg.  Con.,  361.  (J)  1  Sw.  &  Tr.,  196 


46  SUPREME  COURT:   VICTORIA. 

1861.         cftreless  and  indifferent.     It  was  hifl  habit  to  absent  bim- 
MatbdcoitiaIi  ^^^  ^^™  borne,  not  merelj  during  bonis  of  business,  bnt 

at   times   wben    bis   wife    migbt  bave  claimed  bis  society 

Cabby 
ff,  as   a  rigbt.      It  was  bis  babit  to  return  home  in  a  state 

CisET.        ^f  intoxication;  and  be  frequently  disturbed  ber  after  sbe 

bad  gone  to  bed  and  to  sleep.     He  used  to  curse  ber,  and 

sbake  bis  fist  in  ber  face,  using  low,  insulting,  and  degrading 

expressions. 

It  bas  been  repeatedly  declared  tbat  occasional  sallies 
of  passion,  words  of  reproach  and  abuse,  boweyer  gross, 
do  not  of  themselves  amount  to  legal  cruelty.  As  was 
said  in  Oliver  v.  Oliver  (ifc),  "  Passionate  words  do  not, 
"  according  to  the  vulgar  observation,  break  bones ;  and  it 
''  is  better  tbat  they  should  be  borne  with,  than  tbat 
'<  domestic  society  should  be  broken  up  and  a  husband  and 
*^  a  wife  thrown  in  loose  characters  upon  the  world."  Still 
intemperate  and  reproachful  language  is  evidence  of  the  state 
of  feelings  and  intentions  of  a  husband  towards  a  wife. 
Several  of  the  most  eminent  Judges  bave  declined  to  give  a 
^  legal  definition  of  cruelty,  but  the  principles  upon  which  the 
Court  proceeds,  as  collected  from  the  cases  reviewed  in  Curii$ 
V.  Curtt8(r)y  may  be  stated  to  be — ^that  not  only  actual  personal 
violence,  but  everything  tbat  tends  to  bodily  hurt  or  peril, 
is  a  ground  for  judicial  interposition  ;  that  a  reasonable 
apprehension  of  personal  violence  is  enough ;  that  words  of 
menace,  accompanied  with  threatening  attitudes,  and  an  ability 
to  inflict  injury,  do  amount  to  legal  cruelty ;  that  from  the 
peril  of  bodily  injury,  as  well  as  from  actual  injury  itself,  the 
wife  must  be  protected ;  tbat  what  must  be  the  extent  of  the 
injury,  or  what  will  reasonably  excite  the  apprehension,  must 
be  deduced  from  various  circumstances,  while  the  complexion 
of  individual  acts  may  almost  change  their  very  essence  in 
consequence  of  the  circumstances  by  which  they  are  attended; 
but,  that  the  causes  must  be  grave  and  weighty,  and  must  be 

(k)  1  Hagg.  Con.,  864.  (Q  1  Sw.  4Tr.,  193. 
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sach  as  show  an  absolute  impossibility  that  the  duties  of  the         1861. 
married  life  can  be  discharged.  Ma^^ui. 

My  Brother  Williamaj  though  not  dissentient  from  me  as  ^, 

to  the  grounds  upon  which  my  opinion  is  formed,  differs  Oasey. 
from  me  in  this,  that  in  his  opinio^  the  legal  cruelty 
h|is  not  been  sufficiently  proved.  Without  impeaching  the 
veracity  of  the  Petitioner,  he  is  of  opinion  that  it  is 
unsafe  for  this  Court  to  rely  on  the  sole  testimony  of  a 
witness  whose  interest,  and  feelings,  and  apprehensions, 
may  so  naturally  warp  her  judgment :  that  although  the 
husband  or  wife  be,  for  all  the  purposes  of  the  Act  in  force  in 
this  country,  rendered  a  competent  witness,  the  evidence  of 
such  persons  in  most  cases  (that  is,  in  all  not  exceptional,  and 
this  is  not  such  an  one),  demands  corroboration,  if  not  of 
witnesses  upon  oath,  at  least  of  facts  and  circumstances :  that 
it  is  dangerous  in  a  degree  to  allow  even  a  judicial  separation 
upon  such  testimony :  and  also,  that  at  the  outset  of  these 
enquiries  it  is  incumbent  on  the  Court  to  insist  on  full 
substantial  and  strict  proof,  as  a  guide  to  future  proceedrugs, 
and  in  order  to  discourage  ill-advised  and  ill-matured 
applications  of  this  description. 

I  am,  I  own,  impressed  with  the  importance  of  adhering 
to  such  guiding  principles;  nevertheless,  it  appears  to  me 
that  enough  has  been  shown  in  this  case  to  entitle  the 
Petitioner  to  relief  on  that  head  if  there  were  no  condonation 
of  the  offence  ;  but  I  am  lof  opinion  that  there  was.  In  Keats 
V.  Keats  and  Montezuma  (m),  condonation  has  been  defined 
by  Sir  C.  Cresswell  to  be  ^'a  blotting  out  of  the  offence 
''  imputed  so  as  to  restore  the  offending  party  to  the  same 
"  position  which  he  or  she  occupied  before  the  offence  was 
''  committed."  This  definition  has  been  adopted  by  the  full 
Court  in  a  luminous  judgment  of  the  Lord  Chancellor.  That 
definition  for  the  then  present  purposes  was  sufficient.  How- 
Cm)  1  Sw.  k  Tr.,  834^ 
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ever,  the  word  implies  more ;  it  means  a  Tolontary  reconciliation 
of  husband  and  wife  after  the  commission  of  such  an  offence 
against  the  marital  obligations  as  is  cognizable  by  this  Conrt 
Both  must  be  aware  of  the  commission  of  the  act  to  which  the 
condonation  is  applied,  as  the  forgiyeness  is  not  general  for 
all  offences  known  and  unknown,  but  of  those  only  which 
existed  within  the  knowledge  of  the  party  injured*  It  is, 
moreoyer,  not  absolute,  but  is  granted  upon  the  implied  con- 
dition that  the  same  injury  be  not  repeated,  or  any  other  be 
not  inflicted ;  and,  although  such  other  be  not  sufficient  to 
found  a  legal  sentence,  it  may  suffice  to  destroy  the  effect  of 
condonation.  UAguilar  v,  D^Aguilar  (n).  Should  such 
occur,  and  should  the  offender  fail  to  fulfil  the  duties  of  con- 
jugal kindness,  the  condition  is  broken,  the  pardon  is  reyoked, 
the  original  right  of  complaint  is  reyiyed,  and  former  facts 
may  be  reyerted  to,  if  brought  into  conjunction  with  later. 

Now,  the  acts  of  cruelty  deposed  to  here  are  four  in  number, 
three  of  them  occurred  at  intenrals  of  two  years  each,  the  last 
one  year  after  that  which  immediately  preceded  it.  No  wit- 
ness is  called  to  corroborate  the  eyidence  of  the  wife  as  to 
either  the  generally  abusiye  conduct  of  the  husband,  or  of  the 
particular  injuries  inflicted  by  him.  Without  refining  on  the 
distinction  between  a  push  and  a  blow,  a  threat  and  a  menace, 
although  inquiries  on  that  head  are  by  no  means  unusual 
in  Ecclesiastical  Courts — Saunders  v.  Saunders  (p) — no 
witness  has  been  called  who  saw  either  struck  or  giyen, 
or  who  obseryed  the  marks  or  traces  of  either.  In  such 
cases  as  these — Oreenway  v.  Qreenway  (^p) — ^the  Court  will 
receiye  declarations  made  by  the  wife,  recenti  facto^  where 
there  is  a  constat  of  the  carpus  delicti;  but  there  is  no  eyidence 
that  the  Petitioner  eyer  made  any  statement  to  any  person 
respecting  the  treatment  of  which  she  now  complains.  No 
seryant^  neighbour,  doctor,  or  stranger  has  been  called  upon 


(»)  1  Hagg,  EcbL.  782.  (o)  5  No.  Ca.  Ecc.  and  M.  Cts.,  416. 
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to  show  to  the  Court  that  shA  has  been  abnsed  in  the  manner         1861. 
she  has  described,  and  she  did  not  quit  her  hnsband^s  roof  on  %i2^^^^^ 

account  of  the  acts  of  crueltj.     That  certainly  does  not  of         

itself  depriye  her  of  her  privilege,  for  a  continuance  of  cohabi-  ^ 

tation  does  not  necessarily  import  condonation,  and  the  effect  Casby. 
of  cohabitation  is  always  regarded  as  less  stringent  upon  the 
wife  than  upon  the  husband.  She  is  hardly  her  own  mistress ; 
she  is  under  his  control ;  she  may  not  have  the  option  of 
leaving  him ;  she  may  lack  the  means  of  living  apart ;  cir- 
cumstances may  combine  to  place  her  in  a  position  where  she 
may  be  without  advisers  in  whom  she  could  confide,  or  Mends 
by  whom  she  could  be  received.  Moreover  she  may  expect  a 
reform  in  her  husband's  behaviour  towards  her,  and  she  may 
entertain  hopes  of  recalling  his  alienated  affections.  Dicta 
are  to  be  found  which  tend  to  the  belief  that  condonation 
should  be  pleaded ;  decisions  to  the  contrary  may  be  found 
also.  In  Boatock  v.  Boatock  (p),  it  is  said  by  Sir  C,  Cress- 
well — ''  After  an  examination  of  the  authorities  on  this  point 
''  to  be  found  in  the  reports  of  cases  in  the  Ecclesiastical 
'<  Court,  I  do  not  hesitate  to  declare  my  opinion  that  where 
<<  there  have  been  acts  of  violence  followed  by  condonation, 
"  threats  subsequently  uttered,  if  of  such  a  nature  and  so 
''  expressed  as  to  satisfy  the  Court  that  further  cohabitation 
"  would  be  attended  with  danger  to  the  party  threatened, 
^'  do  constitute  a  sufficient  ground  for  a  decree  of  judicial 
"  separation."  However,  in  Curtis  v,  Curtis  (g),  the  same 
learned  Judge  observes — '^  Condonation  was  not  pleaded 
''  by  the  Respondent  in  answer  to  the  petition,  but  if  the 
"  evidence  established  a  plain  case  of  condonation,  the  Court 
''  would  probably  take  notice  of  it,  although  not  pleaded ;  for 
''  acts  condoned  and  not  revived  by  subsequent  misconduct, 
*'  could  not  be  considered  by  the  Court  as  a  legitimate 
''  foundation  for  a  decree  of  judicial  separation.*'  Moreover, 
in  undefended  cases  in  this  Court,  where  the  relation  of  the 
suitors  is  so  different  from  that  of  ordinary  litigants,  and 

{p)  1  Sw.  &  Tr.,  224.  (9)  1  Sw.  &  Tr.,  199. 
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1861.  where  collusion  may  exist,  it  appears  to  me  to  be  prudent  and 

Matbimoioal  ®^®^®i^"t  ^  sift  witli  care  the  acts  and  conduct  of  both  parties 

to  the  contention,  and  not  to  exclude  eridence  of  condonation, 

^^  or  to  refuse  to  such  evidence  when  admitted  its  due  force  and 

Caset.  preponderance. 

With  reference  to  the  other  charge,  I  am  of  opinion  that  it 
is  not  made  out.  In  whatever  estimation  the  Respondent 
may  be  held  by  the  Petitioner  as  a  violent  man  and  a  man  of 
dissolute  habits  and  loose  morals,  this  offence  must  be  clearly 
proved  by  legal  evidence.  It  is  not  to  be  denied  that  pre- 
sumptive proof  is  in  many  instances  as  cogent  as  direct  and 
positive  testimony — more  so,  indeed,  in  some,  where  there  is 
reason  to  believe  that  witnesses  may  deliberately  deceive  the 
Court.  Still,  the  presumption  must  be  reasonable,  and  flow 
naturally  from  admitted  or  otherwise  established  facts.  I 
attach  no  importance  whatever  to  the  indirectly  imputed  fami- 
liarity on  the  part  of  the  Respondent  with  his  maid-servant  at 
Belfast,  which,  though  not  charged  as  an  act  of  adultery, 
might,  if  proved,  have  sufficed  to  revive  previously  condoned 
cruelty. 

The  next  matter  to  be  disposed  of  is  the  presumption  of  the 
commission  of  the  offence  arising  from  the  fact  of  the  Respon- 
dent's having  been  afflicted  with  a  loathsome  disorder,  which, 
when  it  displays  itself  a  considerable  time  after  marriage,  is 
usually  believed  to  have  been  contracted  by  an  illicit,  as  well 
as  an  impure,  sexual  connexion.  This  is  a  primd  facie  and  a 
reasonable  presumption,  particularly  when  it  is  conmiunicated 
by  the  husband  to  the  wife,  or  the  reverse ;  and  if  the  disease 
originated  otherwise  (for  that  is  neither  impossible  nor  neces- 
sarily improbable),  it  is  incumbent  on  the  person  suffering  to 
give  a  reasonable  account  of  how  he  or  she  became  afflicted. 
The  evidence  of  the  Petitioner  upon  this  point  is  this : — "  At 
^  the  end  of  the  sunmier  of  1858,"  which  is  now  four  years 
and  eight  months  since,  "  while  we  were  living  in  Melbourne, 
**  he  came  in,  and  said,  <  I  have  got  the  venereal  disease. 
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*'  *  I  haye  seen  a  doctor,  who  told  me  to  tell  yon,  lest  you  1861. 

"  *  may  be  infected.'     I  said,  *  You  must  have  got  it  from       '_^V]^ 

**  *  some  woman.'     He  replied,  *  It  is  not  the  case :  I  got  it         

"  *  from  a  watercloset.'     I  believed  him."  ^^^ 

Casey* 

Dealing  with  this  first  as  a  matter  of  evidence,  I  am  of 
opinion  that,  the  whole  of  the  statement  being  made  at  the 
same  time,  the  account  given  by  the  Respondent  in  the  latter 
part  of  how  he  acquired  this  disease  is  to  be  taken  together  with 
the  former.  The  Petitioner  cannot,  with  justice  or  on  principle, 
hold  the  Court  to  believe  only  such  portion  as  is  convenient 
for  herself — ^to  accept  the  admission  and  reject  the  remainder. 
It  would  have  been  different  had  the  admission  been  made  at 
one  time  and  the  excuse  at  another ;  then,  as  no  necessary 
connexion  bound  the  two  together,  the  first  part  only  might 
be  taken  to  charge  him  with  the  crime,  from  which  he 
would  have  been  compelled  to  discharge  himself  as  best  he 
could  by  other  evidence  than  his  own  subsequently  unsworn 
assertions.  And  inasmuch  as  this  is  the  Petitioner's  ' 
evidence,  the  Court,  though  it  may  disbelieve  and  disregard 
such  portion  of  it  as  appears  impossible,  improbable,  or 
unreasonable,  will  not  do  so  unless  facts  or  circumstances, 
intrinsic  or  extrinsic,  throw  discredit  upon  it.  That  this 
is  the  rule  appears  from  many  examples,  as  in  Viner's 
AMdgementy  Evidence  A.,  p.  23  : — "  So  if  to  prove  a  debt 
'^  it  be  sworn  that  Defendant  confessed  it,  but  withal  said 
^'  at  the  same  time  he  paid  it,  this  confession  shall  be 
"  valid  as  to  the  payment  as  well  as  to  his  having  owed  it, 
**  per  Hcde^  C.  J.,  and  so  is  the  common  practice."  And  also 
in  Thompson  v,  Lambe  (f),  where  Lord  Eldon  says — "  Upon 
'^  the  other  point,  I  am  clearly  of  opinion  a  person  charged 
''  by  his  answer  cannot  by  his  answer  discharge  himself,  nor 
'*  even  by  his  examination,  unless  it  is  in  this  way ;  if  the 
<'  answer  or  examination  states  that  upon  a  particular  day  he 
<'  received  a  sum  of  money  and  paid  it  over,  that  may  discharge 

(r)  7  Ves.,  588. 
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''  him ;  bat  if  he  says  that  upon  a  particular  day  he  received 
^*  a  sum  of  money,  and  upon  a  subsequent  day  he  paid  it  orevy 
''  that  cannot  be  used  in  his  discharge,  for  it  is  a  different 
v^  "  transaction."  Again  in  Fletcher  v.  Frog^att  (a),  upon  a 
Cabet.  question  of  proof  of  notice  of  dishonour  of  a  bill  of  exchange,  a 
statement  by  the  Defendant  was  given  in  evidence.  He  said, 
'^  I  do  not  mean  to  insist  upon  want  of  notice,  but  I  am  only 
"  bound  to  pay  you  £70."  AhhoUy  C.  J.,  said, «  The  Defendant 
'*  does  not  say  that  he  will  pay  the  bill,  but  that  he  is  only 
"  bound  to  pay  £70.  I  think  the  Plaintiffs  must  be  satisfied 
'^  with  the  £70."  It  is  unnecessary  to  multiply  authorities, 
as  all  that  they  establish  is  that  the  statement  of  the  Respon- 
dent here  is  evidence  for  him  as  well  as  against  him.  The 
fact  of  the  illness  might  have  been  proved  in  some  other 
manner,  so  as  to  have  deprived  him  of  that  evidence;  the 
doctor  might  have  been  called ;  less  scientific,  though  equally 
credible  and  undeniable,  testimony  might  have  been  adduced. 
The  onus  of  discharging  himself  from  the  conclusion  drawn 
from  the  primA  facie  evidence  would  have  been  then  thrown 
upon  him ;  but  if  his  statement  and  nothing  else  be  relied  on,  the 
presumption  adverse  to  him  is  met  by  a  counter-presumption, 
which  ought  to  have  some  effect,  as  estoppel  against  estoppel, 
which  setteth  the  matter  at  large.  It  might  not  have  been 
difficult  to  displace  the  latter  presumption,  but  no  attempt  has 
been  made  to  do  so.  Looking  at  the  matter,  secondly,  with 
regard  to  the  degree  of  credit  to  be  attached  to  the  statement 
of  the  Respondent,  he  did  not,  as  has  been  shown  in  cases 
cited,  do  as  some  dissolute,  and  unprincipled,  and  reckless 
husbands  have  done,  impart  this  to  his  wife.  He  might  have 
been  able  to  account  for  his  abstinence  from  conjugal  rights 
without  having  made  an  admission  so  condemnatory  of  himself. 
He  voluntarily  informs  his  wife  that  he  has  consulted  a 
medical  man,  who  has  advised  him  to  disclose  his  condition. 
He  makes  an  admission,  accompanied  by  a  statement  which 
his  wife,  not  ignorant  by  any  means  of  the  mode  in  which  such 

(#)  2  C.  &  P.,  &69. 
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things  OGCor,  accepted  at  the  time  as  trae,  respecting  which  1861. 

she  does  not  appear  to  hare  made  any  inquiry  then  or  since ;  and  ^— v— -* 

now,  after  this  long  delay  and  cohabitation,  we,  in  an  enquiry 

of  this  serious  nature,  are  asked  to  do  what  a  jury  would  not 

be  obliged  to  do  were  they  assessing  damages  in  an  undefended  Cisxr. 

action  for  goods  sold  and  delivered. 

With  reference  to  the  remaining  point  —  that  is,  the 
presumption  of  adulterous  intercourse  with  another  female  in 
a  house  of  ill-fame  in  Melbourne — ^ihe  report  of  which  was  the 
immediate  cause  of  the  Petitioner's  leaving  her  husband — I 
am  of  opinion  that  there  is  no  sufficient  proof  before  the  Court 
to  warrant  such  a  presumption.  Two  female  witnesses  were 
called  to  substantiate  the  fact,— ^ne  the  owner  of  a  house  of 
the  character  of  which  there  can  be  no  doubt ;  the  other  (her 
tenant)  the  woman  in  company  with  whom  it  is  alleged  the 
Hespondent  visited  the  house.  Both  denied  knowledge  of  the 
Bespondent,  and  that  either  had  ever  seen  him  at  the  house  in 
question.  Now,  both  of  these  women,  or  one  of  them  at  the 
least,  may  have  sworn  falsely,  and  from  their  demeanour  it  is 
not  improbable  that  they  both  did  so ;  yet,  are  we  to  discredit 
their  evidence  in  such  a  manner  as  not  only  not  to  believe 
what  they  have  sworn,  but  actually  to  believe  the  very  reverse ; 
and  are  we  to  condemn  the  Respondent  upon  such  a  presump- 
tion, as  if  it  were  drawn  from  premises  about  which  there 
can  be  no  dispute  7  If  the  evidence  of  these  women  be 
removed,  the  Beepondent's  own  statement  on  oath  remains. 
It  was  made  at  the  Police  Court,  when  he  appeared  to 
prosecute  one  of  them  for  stealing  his  watch  ?  What  does 
that  prove  ?  He  then  said :  '*  I  cannot  swear  to  the  prisoner. 
*'  On  Saturday  night,  the  12th  inst.,  I  was  the  worse  for 
''  liquor.  I  went  to  a  house  with  some  woman.  I  lost  my 
"  watch.  The  watch  produced  is  mine.  I  do  not  know  how 
'<  I  lost  it :  I  was  too  tipsy."  Thus  the  Respondent  cannot 
identify  the  woman  whom,  as  it  is  alleged,  he  accompanied  to 
a  house.  His  interest  and  his  duty  in  conducting  the  prose- 
cution combined  to  induce  him  to  endeavour  to  do  so  then. 
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1861.  The  sitaation  or  description  of  the  house  to  which  he  did  go* 
^  ~  \^  O'  l^ow  long  he  remained  there,  is  not  shown  either  by  him  or 
by  anj  other  witness,  and  the  women  called  bj  the  Petitioner 
do  not  supply  the  defects  in  this  loose  and  rague  statement. 
Casey.  Whatever  may  be  the  probabilities,  there  is  not  in  my  opinion 
sufficient  to  support  a  legal  presumption  that  the  offence  was 
committed  by  the  Respondent  on  the  12th  of  July. 

After  a  dispassionate  review  of  the  whole  of  the  eyidence, 
and  an  examination  of  the  conduct  of  the  parties,  I  hare 
thought  it  necessary  to  pursue  the  inyestigation  of  the  facts 
and  the  law  affecting  them  through  the  whole  case,  and  to 
express  my  individual  opinion  upon  both.  That  opinion  is, 
that  although  the  proof  is  meagre,  there  is  reason  to  believe 
that  acts  coming  within  the  meaning  of  legal  cruelty  have 
been  committed  by  the  Respondent,  but  that,  spread  over  so 
large  a  space  of  time  as  these  acts  extend  to,  it  is  not  satis- 
factory that  the  Court  should  be  called  upon  to  act  only  upon 
that  portion  of  the  evidence  of  the  wife  which  is  hostile  to  her 
husband :  that,  giving  the  fullest  value  to  her  evidence  as  to 
the  cruelty,  it  is  manifest  that  the  acts  have  been  deemed  by 
her  entitled  to  her  temporary  and  conditional  forgiveness: 
that  they  have  been  condoned  in  succession :  that  the  con- 
donation has  not  been  revived,  inasmuch  as  there  is  no 
sufficient  proof  of  the  adultery  :  and  that,  therefore,  the  first 
part  of  the  prayer  of  the  petition  must  be  disallowed.  I  am 
further  of  opinion  that  there  is  no  proof  of  the  commission  of 
any  other  act  which,  if  proved,  would  have  revived  the  cruelty 
previously  condoned,  and  thus  entitle  the  Petitioner  to  a 
Judicial  Separation. 

Speaking  now  with  the  authority  of  the  Court,  it  is  our 
deliberately  formed  opinion  that  the  obligation  of  the  marriage 
tie  in  not  to  be  disturbed  on  trivial  grounds,  or  on  surmises 
which,  however  probable,  may  be  erroneous ;  and  that  it  is 
not  becoming  to  cast  upon  us  as  Judges  a  necessity  for 
speculating  on  matters  which  ought  to  be  established  with, 
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at  least,  the  ordinary  degree  of  solemnity.  This  Conrt,%o 
recently  invested  with  this  important  branch  of  jnrisdiction,  is 
not  to  deal  so  lightly  with  the  marriage  vow  as  to  make  snch 
family  quarrels,  and  unsupported  accusations,  as  are  deposed  to 
here,  a  ground  for  separation  of  those  who  have  taken  each 
other  for  better  and  for  worse.  If  matrimonial  dissensions 
and  violations  of  conjugal  duty  of  the  character  already  defined 
should  exist,  and  are  duly  proved,  the  Court  will  sever  the 
ill-assorted  union.  But  if  there  be  not  such  misconduct  shown 
as  the  Court  can  relieve  against,  or  if  the  proof  be  insufficient, 
the  sufferers  must  be  content  to  endure,  in  silence,  the  bitter 
consequences  of  what  was,  from  the  first,  perhaps,  a  hastily- 
formed  and  injudicious  alliance. 

Petition  dismissed. 
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December  20. 

Except  in 
cases  of 
Bubstitnted 
service,  it 
would  seem  to 


PASMORE  t;.  PASMORE  (»). 

jyiR  J.  W.  STEPHEN  appKod  for  leave  to  aeire  the 
Citation  out  of  the  jurisdiction. 


to  have  an 
Order  of  Court 
for  service  of 
the  Citation 
out  of  the 
jurisdiction. 

In 
applications 
for  the 
protection  of 
the  wife's 
separate 
property,  the 
affidavits 
should  not 
merely  follow 
the  precise 
terms  of  the 
Act,  but 
should  give 
particuUrs 
and  details  so 
fUly  that  the 
Cocurt  may  be 
reasonably 
satisfied  of 
the  facts  of 
the  case. 


Mb.  Justice  Moleswobth  : — 

I  doubt  whether  it  is  necessary  to  make  an  Order  to  serve 
the  Citation  oat  of  the  jurisdiction.  The  necessity  for  so 
serving  it  has  arisen  in  several  cases,  but  there  has  in  none  of 
them  been  any  application  to  the  Court 

I  think,  in  cases  of  substitution  of  service,  it  la  desirable 
generally,  in  order  to  give  the  matter  publicity,  that  there 
should  be  an  application  made  in  open  Court 

I  may  also  mention,  that  in  applications  for  the  protection 
of  the  wife's  separate  property,  the  affidavits  should  be  so  foil 
that  the  Court  may  be  satisfied  of  the  &cts  of  the  case.  I  do 
not  think  the  Court  is  reasonably  satisfied  of  the  fiicts  by  an 
affidavit  merely  following  the  precise  terms  of  the  Act.  There 
ought  to  be  something  of  particulars  and  details  given ;  and 
in  those  cases  also  I  think,  for  purposes  of  publicity,  I  shall 
henceforth  require  the  application  to  be  made  in  open  Court 


(o)  Coram,  Moleiworth,  J. 
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1862. 
MOLESWORTH  v.  MOLESWORTH  (w).  ^^^>f^  18. 

^^  MaTBIKONIAIi 

X  HIS  was  a  Suit  instituted  by  the  husband  for  dissolution  Pending  a  guit 
of  marriage  by  reason  of  the  adultery  of  the  wife.  MdnSb  wife 

for  dissolntion 
A  Petition  for  alimony  pendente  lite  was  filed  by  the  wife,  ^he  groi^  of 

stating  the  husband's  income  to  amount  to  £2,900  per  annum,  adultery,  the 

wife  presented 
The  answer  of  the  husband  stated  his  net  annual  mcome  at  a  petition  for 

£3,085,  and  alleged  that  he  had  three  children  to  support  who  ^ral^^'ban^ 

were  approaching  an  age  at  which  they  would  want  advances  admitted  a  net 

for  their  outfit  in  life  ;    also  that  he  had,  by  arrangement  £3^086  a  year; 

with  the  wife,  allowed  and  paid  to  her  a  sum  of  £6  per  ap^  "Jleged 

week  for  her  maintenance,  but  that  notwithstanding  this  she  three  children 

had  contracted  certain  debts,  payment  of  which  had  been  «ipp«»cbing 

'  *   "^  an  age  when 

demanded  from  him  as  liable  on  her  behalf.  they  would 

require 
advances  for 
Mr.  Higinbotham,  for    the  Petitioner,   Mrs.  Molesworthy  outfit,  and 
-.-.,.  ,    ,.  .        -   rt-yv/v  -r*      that  he  had 

applied  for  alimony  at  the  rate  of  £500  per  annum.      By  by  agreement 

the  8th  section  of  the  Divorce  Act  (x\   the  Court  is  to  aUowedand 

^  ^'  paid  the 

act  on  the  principles  and  rules  on  which  the  Ecclesiastical  wife  for 

Courts  in  England  have  heretofore  acted.     The  principle  in  £6*™^^^ 

those  Courts   has   generally  been  to   allot  to  the  wife   as  but  that  she 

alimony  pendente   lite  one-fifth  of  the  net  income  of  the  debts  beyond 

husband.     Hawkee  v.  Hawhea  (y),  Hayward  v.  Hayward  (z).  ^^^  allowance, 

wUchhad 
been  demanded  from  him. 

SM,  that  the  allegation  of  the  husband  as  to  the  past  arrangement  between  the 
parties  must  be  rejected  as  irrelevant ;  and  that  alimony  be  awarded  the  wife  at  the 
rate  of  £480  a  year  from  the  date  of  the  return  of  the  citation,  payable  monthly,  with 
liberty  to  the  husband  to  dieduct  payments  made  by  him  to  the  wife,  and  debts 
contracted  by  her,  since  that  date. 

Principles  upon  which  alimony  pendente  lite  is  allotted  considered. 

As  in  England  the  practice  of  decreeing  alimony  to  be  paid  quarterly  appears  to  have 
grown  out  of  the  circumstance  that  incomes  there  are  mostly  received  quarterly,  and  as 
incomes  in  this  Colony  are  mostly  received  monthly,  the  principle  laid  down  in  England 
is  best  preserved  by^departing  from  the  practice,  and  by  directing  the  alimony  here  to  be 
pud  monthly. 

(w)  Coram,  Chapman,  J.  (y)  1  Hagg.  Ecc.,  526. 

(x)  25  Fie.,  No.  126.  (z)  I  Sw.  &  Tr.,  85. 
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1862.  [CAopwian,  J. — Where  the  income  of  the  husband  is  small, 
the  Court  has  given  a  larger  proportion,  on  the  ground  that 
one-fifth  would  not  be  sufficient.]  Yes ;  but  in  Smith  v. 
MoLEswoBTH  ^^j'^^  ^^^^  whcrc  the  income  was  very  nearly  as  large  as  here 
MoLEswoBTH.  the  Court  adopted  the  general  principle.  The  amount  asked 
for  here  is  less  than  one-sixth  of  the  income  admitted  by  the 
answer. 

Mr.  BiUing,  for  the  Respondent — The  allowance  ahready 
made  is  sufficient,  and  the  amount  arranged  between  the 
parties  is  evidence  of  what  they  thought  a  fair  and  reasonable 
sum.  [^Chapman,  J. — I  think  the  allegation  as  to  the  past 
arrangement  between  the  parties  is  irrelevant,  has  no  bearing 
upon  the  case,  and  ought  not  to  enter  into  the  mind  of  the 
Court.]  Although  the  Ecclesiastical  Courts  have  laid  down 
the  rule  of  allowing  one-fifth  in  some  cases,  that  rule  is  only 
general  and  not  universal,  and  this  Court,  having  a  discretion 
in  the  matter,  will  be  guided  by  the  circumstances  of  each 
case.  Brisco  v,  Brisco  (&),  Bees  r.  Rees  (c).  The  amount 
asked  for  here  is  extravagant,  the  husband  having  all  the 
children  of  the  marriage  to  support.  The  amount  of  the 
debts  already  contracted,  and  the  payments  already  made  on 
account  of  the  allowance  of  £6  per  week,  should  be  deducted 
from  any  alimony  the  Court  may  order.  [^Chapman,  J. — To 
entitle  them  to  be  deducted  the  debts  must  have  been  incurred 
since  the  return  of  the  citation,  upon  the  obvious  principle 
that  the  decree  for  alimony  relates  back  to  that  date.] 
[Higinhoiham, — The  debts  set  forth  in  the  answer  were 
incurred  before  the  return  of  the  citation.]  The  Court,  in 
granting  alimony,  has  power  to  do  what  is  fair  and  equitable 
under  the  circumstances  and  to  order  these  debts  to  be 
deducted.  [CAopma/i,  J. — No,  I  think  not;  because  the 
alimony  is  not  awarded  anterior  to  the  return  of  the  citation. 
If  the  Court  makes  the  decree  for  alimony  upon  a  proper 


(a)  2  Phillim.,  152.  (c)  3  Philllm.,  387. 

\h)  2  Hagg.  Con.,  200. 
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principle,  the  amount  ought  only  to  be  sufficient  to  maintain         1862. 
the  wife  in  her  condition  in  life ;  and  how  can  she  afford  to  „  ^""v-'^ 

have  deducted  from  that  allowance  debts  incurred  for  her         

maintenance  prior  to  the  alimony  being  allowed  ?  I  think  ^oleswokth 
Harris  v.  Harris  {d)  lays  down  the  principle  very  correctly  Moleswoeth. 
and  quite  consistently  with  common  sense  and  justice.] 

Mr.  Higinbotham,  in  reply — The  discretion  of  the  Court  as 
to  the  amount  of  alimony  to  be  allotted  is  a  judicial  and  not 
an  arbitrary  one.  Cooke  v,  Cooke  (e).  The  decree  for  alimony 
will  go  back  to  the  issue  of  the  citation.  This  was  established 
in  Bain  v.  Bain  {/),  which  has  not  since  been  overruled. 
[^Chapman,  J. — Subsequent  cases,  without  expressly  overruling 
that  case,  lay  it  down  that  it  should  be  from  the  return  of 
the  citation.]  In  Hayward  v,  Hayward  the  Judge  Ordinary 
expressly  refused  to  take  into  consideration  the  question  of 
debts  incurred  by  the  wife  before  the  commencement  of  the 
suit.  If  any  debts  have  been  incurred  since,  there  is  no 
objection  to  allow  them  to  be  deducted. 


Mr.  Justice  Chapman: — 

This  is  an  application  on  behalf  of  Mrs.  Molesworth,  on  her 
petition  for  alimony  pendente  lite ;  and  from  the  admissions  in 
the  Respondent's  answer,  it  appears  that  the  husband's  income 
is  £3,085  a  year,  derived  principally  from  sources  not  liable 
to  very  great  fluctuation. 

In  deciding  these  cases  the  Ecclesiastical  Courts  in  England 
have  laid  down  as  a  general,  though  by  no  means  a  universal, 
rule,  that  they  are  disposed  to  estimate  the  alimony  pendente 
lite  at  one-fifth  of  the  husband's  income.    That  being  the 


(d)  1  Hagg.  Ecc.,  353.  (/)  2  Add.,  263. 

(e)  2  PhiUim.,  41. 
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1862.         general  role,  the  question  is,  under  what  circumstances  the 
Matwmonial   ^°^"^®  **  home  have  departed  from  that  rule,  by  giving  either 

a  larger  or  a  smaller  proportion ;  and  we  find  in  the  cases  this 

^  guiding  principle — that  in  all  cases  where  a  larger  proportion 

MoLEswoBTH.  has  bccu  given,  it  has  been  where  the  husband's  income  has 
been  small,  and  the  proportion  has  been  increased  to  make  up 
the  allowance  of  the  wife  to  something  which  would  enable 
her  to  support  herself  decently,  though  in  a  retired  position. 
So,  on  the  other  hand,  where  the  income  has  been  large, 
almost  universally  the  alimony  allotted  has  been  less  than 
one-fifth  of  the  income.  The  other  principles  which  the 
Courts  have  adopted  are  those  laid  down  in  the  two  cases 
which  have  been  cited  of  ffawkes  v,  Hawkes  and  Hayward  v. 
Hayward^  viz.,  that  they  will  consider,  first,  the  condition  in 
life  of  the  husband — ^whether  he  is  in  such  a  position  in  society 
as  requires  him  to  keep  up  a  certain  style  of  living,  or  whether 
he  is  a  private  individual,  which  renders  it  of  little  importance 
to  the  rest  of  the  community  in  what  manner  he  lives :  and, 
secondly,  whether  he  has  children  of  an  age  that  will  require 
on  his  part  an  unusual  expenditure.  We  are  not  informed 
here  of  the  ages  of  the  children;  but  it  is  stated  in  the 
answer  that  they  are  of  such  an  age  as  to  require  almost 
immediately  some  unusual  expenditure  for  their  advancement 
in  the  world.  Another  element  which  is  forcibly  laid  down 
in  Rees  v.  Bees  is,  that  although  the  Courts  will  guard  them- 
selves against  making  such  a  decree  for  alimony  as  would 
raise  the  slightest  suspicion  in  the  public  mind  that  the 
charges  against  the  wife  had  at  all  entered  into  the  mind 
of  the  Judge,  yet  nevertheless  they  will  draw  a  distinction 
between  cases  where  the  wife  is  the  accusing  party  and  those 
in  which  she  is  the  accused  party,  and  in  the  latter  case  wiU 
allot  something  less  in  the  way  of  alimony ;  because,  under 
such  circumstances,  even  the  wife  herself  would  desire  to 
occupy  a  somewhat  retired  position  in  society. 

I  therefore  propose  in  this  case,  not  to  take  the  one-fifth 
under  the  general  rule,  but  to  modify  the  amount  by  all  those 
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principles  which  have  been  laid  down  in  the  cases  to  which  I  1862. 

have  referred,  and  all  of  which  seem  to  me  to  be  applicable  in  ..  *    ^^^-^ 

the  present  case.     The  income  of  the  husband,  as  shewn  by  

his  own  answer,  amounts  to  £3,085  per  annum.     One-fifth  of        uwyoETH 

that  income  would  be  £617.     I  propose  to  make  a  reduction  Moleswoeth. 

upon  that ;   and,  after  all,  the  real  difficulty  in  the  case  is  in 

estimating  to  what  extent  that  reduction  should  go,  without 

going  so  far  as  to  encourage  the  supposition  that  the  Court 

for  one  moment  entertains  a  presumption  of  the  guilt  of  the 

party  accused.    In  the  case  of  Brisco  v,  Brisco,  which  to  some 

extent  is  a  guiding  case  for  the  present,  the  Court  made  up 

the  wife's  income  to  £400  out  of  a  total  income  of  £2,800, 

which,  if  the  parties  had  been  living  together,  would  have 

been  available  for  the  family.     It  is  evident  in  that  case  that 

the  wife  had-  been  guilty  of  very  great  extravagance,  but  I 

cannot  treat  the  debts  alleged  in  the  answer — ^and  which  are 

trifling  in  amount,  having  regard  to  the  position  in  life  of  the 

parties — as  evidence  of  great  extravagance  on  the  part  of  the 

Petitioner  here.     I  think,  therefore,  the  Court  in  this  case 

ought  to  go  somewhat  beyond  what  was  awarded  in  Brisco  v. 

Brisco ;  and  the  sum  which  I  propose  to  award  is  £40  per 

month,  which  will  amount  to  £480  per  annum. 

In  England  it  is  the  practice  of  the  Court,  though  not 
under  any  rule,  to  direct  alimony  to  be  paid  quarterly ;  but  I 
have  looked  into  all  the  cases,  and,  so  far  as  I  can  discover,  I 
think  I  have  detected  the  principle  upon  which  that  practice 
has  grown  up.  In  England  salaries  are  paid  quarterly; 
rents  are  almost  universally  paid  quarterly  or  half-yearly; 
dividends  are  paid  half-yearly,  but  if  a  man  has  varied 
investments  in  different  stocks,  practically  his  income  from 
them  comes  in  quarterly ;  and  I  think  the  Courts  have  been 
guided  by  the  same  principle  in  directing  that  the  alimony 
should  be  paid  quarterly.  In  this  Colony,  however,  nearly 
all  these  sources  of  income  come  in  monthly.  Dividends 
in  joint  stock  companies  are  certainly  paid  half-yearly,  but 
salaries  are  paid  monthly,  and  rents  are  very  commonly  paid 
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monthly.  I  think,  therefore,  that  I  hest  preserve  the  principle 
laid  down  in  England  by  departing  from  the  practice,  and  by 
directing  that  the  alimony  should  be  paid  monthly. 

MOLESWOETH 
V. 

MoLEswoBTH.  J  t^ink,  upon  the  authority  of  the  late  cases,  this  Decree 
for  alimony  should  go  back  only  to  the  return  of  the  citation, 
and  not  to  the  date  of  its  issue ;  and  the  Respondent  will  be 
allowed  to  deduct  from  the  arrears  of  alimony  any  debts  which 
the  Petitioner  may  have  contracted  since  the  return  of  the 
citation,  and  also  any  payments  that  he  may  haye  made  to  her 
during  the  same  period. 

Alimony  pendente  lite  allotted  from 
the  date  of  the  return  of  the 
Citation,  at  the  rate  of  £480 
per  annum,  payable  monthly.  ^ 
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Matbimohull 

TYERS  t;.  TYERS  and  BELL  (g).  

Magf  12, 14. 

XN  this  case  a  Petition  was  presented  by  Mr.  Tyers,  praying  In  a  guit  by 
for  a  dissolution  of  marriage,  by  reason  of  the  adnltery  of  affainstwife 

the  wife,  committed  with  the  Co-respondent  Bell;  and  also  a.nd 
_  ,    .         _^^      _  .  ,       ^  1     ,        mi       Co-respondent 

clamiing  £500  damages  against  the  Co-respondent.     The  for  dissolution 

Respondent  had  entered  an  appearance  to  the  citation,  but  ^™"^**^®q^ 

put  in  no  answer.     The  Co-respondent  had  not  entered  an  adultery,  and 

appearance  to  the  citation.     The  cause  had  been  set  down  for  ^g^^^^^^^ 

trial  before  the  full  Court,  without  a  jury.  Co-respondent, 

'  -^     "^  '  the  wife 

appeared  but 

Mr.  Dohson,  for  the  Petitioner,  proposed  to  withdraw  the  f^^^^^^^' 

claim  for  damages,  so  as  to  allow  the  cause  to  proceed  without  Co-respondent 

a  jury ;  and  applied  for  leave,  under  the  55th  Rule,  to  amend  -nie^etiSonCT 

the  Petition,  by  striking  out  the  prayer  for  damages.     [^The  without  any 

Chief  Justice. — The  parties  seem  to  have  got  this  cause  on  the  judge,  set 

list  without  any  Order  from  a  Judge.]     It  does  not  require  d°^^  *^® 

cause  for 
an  Order  to  set  a  cause  down  for  trial.     It  can  be  set  down  m  hearing  by  the 

the  usual  manner,  as  at  Common  Law.  'thOTita *urv 

Cur,  adv,  vult   When  the 

cause  came  on 

for  hearing,  the 

Petitioner's 
Counsel 
^  applied  for 

The  Chief  Justice: —  leave  to  amend 

the  Petition 
This  was  a  petition  presented  by  the  husband  against  the  by  striking 

wife  as  Respondent,  and  a  Co-respondent,  praying  for  damages  f^  damages. 

against  the  Co-respondent.     The  cause  was  set  down  for  trial  ^  ^«W,bythe 

.  ^  .  fullCourt* 

without  any  Order  whatever  having  been  obtained  from  a  that  where 

damages  are 
claimed  the 
cause  must  be  heard  by  a  jury;  that  a  Petitioner  claiming  damages  by  his  Petition 
cannot  forego  them  at  the  hearing,  but  must  obtain  the  sanction  of  a  Judge  to  amend 
the  record  before  the 'cause  is  set  down  for  trial ;  and,  that  a  cause  cannot  be  set  down 
for  trial,  whether  before  a  jury  or  not,  without  the  order  of  a  Judge. 
Cause  ordered  to  stand  over  until  next  divorce  sittings. 


Of)  Coram  Stawell,  C.  J. ;  WUliams,  J. ;  and  Moletwortk,  J. 


Tysbs 

V, 
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1862.  Judge  giving  permission  so  to  do.  The  Petition  on  the  record 
Mateimonial  ^^*"^®^  damages;  but  when  the  cause  was  called  on,  we 
were  informed  by  the  Counsel  for  the  Petitioner  that  he  was 
prepared  to  forego  those  damages ;  and  it  was  stated  that  the 
Ttbes.  Court,  consisting  merely  of  the  three  Judges  without  any  jury, 
might  then  hear  the  cause.  The  Act  requires  that,  where 
damages  are  claimed,  the  cause  shall  be  heard  before  a  jury ; 
and  we  are  of  opinion  that  a  petitioner  who  claims  damages 
must,  if  he  thinks  proper  to  abandon  those  damages,  obtain 
the  sanction  of  a  Judge  to  his  so  doing  before  he  sets  down 
the  cause.  It  may  or  may  not  be  that  the  Co-respondent  is 
in  such  a  position  as  to  render  the  claim  of  damages  against 
him  useless.  That  should  be  known  to  the  Petitioner  in  the 
first  instance.  Nothing  is  suggested  here  to  excuse  his  having 
first  claimed  damages,  and  subsequently  abandoned  them.  All 
these  facts  should  be  brought  before  a  Judge,  who  might  then 
give  his  sanction  to  the  alteration  of  the  record ;  and  on  his 
sanction,  the  claim  for  damages  might  be  abandoned. 

We  are  also  of  opinion  that  an  Order  from  a  Judge  is 
necessary  to  set  a  cause  down  for  hearing.  The  Judge  is  to 
express  his  opinion  as  to  whether  the  cause  is  to  be  tried 
before  a  jury  or  not,  in  the  event  of  the  Petitioner  himself 
not  desiring  it ;  and  that  opinion  can  only  be  obtained  by  the 
matter  being  brought  before  him.  The  Rules  do  not  expressly 
declare  that  the  permission  of  a  Judge  is  necessary  to  set 
a  cause  down ;  but  a  careful  perusal  of  them  will  shew  that 
such  must  have  been  the  intention.  No  such  Order  has  been 
obtained  in  this  case,  and  we  are  of  opinion  that  this  cause 
is  irregular  on  both  these  points-  In  every  other  case  which 
has  been  brought  before  the  Court  an  Order  of  a  Judge  has 
been  obtained  to  set  the  cause  down  for  trial. 

Cause  ordered  to  stand  over  until 
the  next  Divorce  Sittings, 
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Ti 


OAENABY  V.  CARNABY  ahd  LIVOCK  (h):  Mathimonial 

May  12, 14. 
.  HIS  was  a  Suit  for  dissolution  of  marriage  by  reason  of  In  a  suit  by 
theadnlteryofthewife.  5^/wife 

andCo- 
The  Respondent  appeared  and  put  in  an  answer,  admitting  for  diasolotion 

certain  of  the  formal  allegations  in  the  Petition,  but  denying  of  marriage  on 
.    °  .     .  '  "^     °    the  ground  of 

the  adultery,  and  alleging  a  recriminatory  charge  of  adultery  adultery,  but 

The  Co-respondent  ^^'^"''' 

against  the  Co- 
respondent, 
and  in  which 
the 

Co-respondent 
•    did  not  appear, 
the  wife 
answered, 
admitting 

Mr.  Lawes  now  proposed   to  prove  the  petition  by  oral  fo^^      * 

evidence  before  the  Court  without  a  jury,  there  being  no  allegations  in 

damages  claimed  against  the  Co-respondent.     [^Molestoorth,  J.  but  denying' 

— ^The  cases  of  trial  by  a  jury  are  not  limited  to  those  where  ^^%  adultery, 

^     ,  and  charging 

damages  are  claimed.]     A  jury  is  necessary  where  damages  adultery  and 

are  claimed,  and  also  where  either  of  the  parties  insists  upon  the^Mband. 

There  was  no 
replication, 
and  a  Judge's  Order  had  been  made  for  trial  by  the  Court  only  without  a  jury. 

Seld,  by  the  full  Court,  that  on  the  Judge's  Order  the  hearing  should  proceed ;  and 
that  the  admissions  in  the  answer  of  the  wife  needed  not  to  be  proved,  unless  the  Court 
required  it  for  its  own  express  satisfaction ; 

Semble — ^That  upon  the  expiration  of  twenty  days  ftom  the  filing  and  serying  of  the 
answer  the  cause  was,  without  any  replication,  at  issue. 


and  cruelty  on  the  part  of  the  husband, 
did  not  appear. 


Mr.  LaweSj  for  the  Petitioner. 

Mr.  Moore  and  Mr.  T.  A^Beckett,  for  the  Respondent. 


In  the  course  of  the  evidence  for  the  Petitioner,  it  appearing  that  the  copy  of  the 
Petition,  which  by  the  15th  section  of  the  Divorce  Act  should  have  been  served  on  the 
Attomey-Qeneral  on  the  same  day  as  the  original  was  filed,  was  only  served  four  days 
after  tlmt  day,  the  Court  felt  bound  to  take  notice  of  the  omission,  and  ordered  that 
the  cause  stand  over  till  the  next  divorce  sittings,  in  order  that  the  Attorney-General 
might  be  applied  to  for  his  consent,  intimating  that  if  it  were  obtained  the  cause  might 
proceed,  but  that  if  not  the  Petition  would  be  dismissed. 


(h)  Coram  Stawell,  C.  J. ;  WUliamg,  J. ;  and  MoUtworth,  J. 
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1862.         a  jury,  or  where  the  Court  directs  a  trial  by  a  jury.     Here, 
Mateimoniai.  ^®^*^®'  party  insisting  upon  a  jury,  an  application  was  made 

to  a  Judge  in  Chambers  for  leave  to  set  down  the  cause  for 

^  trial,  and  he  directed  it  to  be  heard  before  the  fuU  Court 

Caenaby.      without  a  jury. 

The  Chief  Justice. — In  this  case  an  Order  of  a  Judge  has 
been  obtained,  directing  a  trial  without  a  jury,  which  we  think 
sufficient. 


The  Pleadings  having  been  opened, 

Mr.  Lawee  proposed  to  read  certain  passages  from  the 
answer,  as  admissions  against  the  Respondent.  They  could 
be  so  read  in  an  Equity  suit,  and  by  the  59th  of  the  Divorce 
Eules  the  rules  and  practice  in  Equity  are  to  be  adopted  in  the 
Matrimonial  Jurisdiction  of  this  Court. 

The  Chief  Justice, — We  think  the  answer  in  this  case  must 
be  treated  as  a  pleading,  and  that  what  is  admitted  by  the 
answer  need  not  be  proved  unless  the  Court  requires  it  for 
its  express  satisfaction. 

Mr.  Justice  Molesworth. — ^Is  there  any  replication  in  this 
case? 

Mr.  Lawes. — No  ;  there  is  no  necessity  for  one.  The 
Court  is  directed  to  follow  the  Equity  practice,  and  there  the 
replication  is  abolished.  Then  the  18th  Rule  provides  that 
''  Upon  the  expiration  of  twenty  days  from  the  filing  and 
'^  serving  of  the  answer,  or  any  subsequent  pleading,  the 
*'  cause  shall  be  deemed  to  be  at  issue ;  and  if  no  further 
^'  statement  be  filed  within  such  period,  the  cause  Bhall  be 
"  deemed  to  be  at  issue  as  from  the  filing  of  the  last 
"  pleading."  The  use  of  the  word  "  statement "  shews  that 
something  more  than  a  simple  denial  is  intended,  and  where 
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there  are  no  new  facts  to  be  stated  a  replication  is  nnneoes- 
sarj.  In  Tollemache  v,  Tollemache  (J)  the  Gonrt  stopped 
Counsel  for  the  Respondent  from  cross-examining  a  witness 
upon  a  point  not  specifically  denied  by  the  answer ;  but  there 
is  no  rule  in  England  analogous  to  the  18th  Rule  here. 
[^The  Chief  Justice. — You  assume  that  by  the  18th  Rule  no 
replication  is  to  be  filed.]  Yes  ;  the  cause  is  to  be  at  issue 
when  the  twenty  days  have  elapsed.  [I^  Chief  Justice, — ^It 
may  be  at  issue  at  the  risk  of  the  person  who  ought  to  file  a 
replication  'and  does  not.  The  expression  '<  any  subsequent 
pleading*'  would  imply  that  there  is  to  be  a  subsequent 
pleading,  and  that  must  be  a  replication.  Here  the  answer 
raises  new  facts.]  There  need  be  no  replication  simply  for 
the  purpose  of  denying  those  new  facts.  The  practice  in 
Equity  substituted  for  a  replication  is  to  amend  the  bill,  but 
the  Plaintiff  does  not  amend  his  bill  when  he  simply  requires 
to  deny  the  new  facts  set  up  by  the  answer.  [^Molesworth,  J. 
— How  is  the  Respondent  to  know  how  you  intend  to  deal 
with  those  new  facts;  whether  you  deny  their  sufficiency 
at  law  or  their  truth  or  anything  else?]  She  has  just 
the  same  means  of  knowing  as  a  defendant  in  Equity  has. 
[^Molesuforthj  J. — ^These  Rules  evidently  contemplate  a  series 
of  pleadings ;  the  Equity  Rules  do  not  contemplate  anything 
of  the  kind.]  ^Williams,  J. — At  present  all  that  the 
Respondent  has  urged  in  her  behalf  is  open,  and  the  question 
is,  whether  it  is  in  issue.]  It  is  in  issue  by  the  operation  of 
the  18th  Rule.  \_The  Chief  Justice,— Yon  say  that  in  effect 
the  Petitioner  allowing  twenty  days  to  expire  is  a  joining  of 
issue  ?]     Yes.     [  The  Chief  Justice,— Very  well.] 


The  Petitioner's  case  was  then  proceeded  with.  In  the 
course  of  the  evidence  for  the  Petitioner  it  was  proved  that 
a  copy  of  the  petition  had  been  delivered  to  the  Attomey- 

0)  1  Sw.  A  Tt„  657. 
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1862.  General  on  the  11th  of  March.     It  appeared  by  the  endorse- 

ment on  the  petition  that  it  was  accepted  by  Mr.  Justice 

Chapman  on  the  7th  of  March. 
Cabkaby 

V. 

Caskabt.  Mr.  Moore  submitted  that,  mider  these  circnmstanoes,  the 

canse  was  not  properly  before  the  Court,  inasmuch  as  the 
16th  section  of  the  Divorce  Act  (Jc)  requires  that  "  every 
^*-  person  presenting  a  petition  for  dissolution  of  marriage 
<*  shall  on  the  day  of  presenting  the  same  deliver  a  copy 
"  thereof  to  a  Law  Officer." 

Mr.  Lawes. — The  date  of  the  delivery  of  the  petition  to  the 
Attorney-General  was  before  the  learned  Judge  at  the  time 
he  made  the  Order  to  set  the  cause  down  for  trial,  and  the 
Respondent,  who  appeared  on  that  occasion,  should  then  have 
taken  the  objection.  The  petition  not  having  been  filed  till 
the  10th,  an  office  copy  could  not  be  obtained  until  the  11th, 
on  which  day  it  was  delivered  to  the  Attorney-General 
[The  Chief  Justice. — The  Act  says  "  copy,"  not  "  office  copy," 
and  if  we  are  to  read  "  office  copy"  for  "  copy"  it  will  in  some 
cases  render  it  impossible  for  the  Act  to  be  carried  out.]  The 
non-lodgment  of  the  petition  with  the  Attorney-General  on 
any  particular  day  does  not  preclude  his  intervening  at  any 
time  if  he  thinks  it  necessary.  In  Boulton  v.  Boulton  and 
Page  (Q  the  Court  allowed  the  Queen^s  Proctor  to  inter- 
vene after  the  decree  nisi  for  dissolution  had  been  made. 
[^Molesworthy  J. — The  English  practice  is  quite  different  as  to 
the  decree  nisi.  We  have  not  adopted  that  practice  here.] 
If  the  Court  thinks  it  necessary  that  the  Attorney-General 
should  have  the  full  time  allowed  by  the  Act,  the  case  may  be 
postponed,  under  the  power  given  to  the  Court  by  the  30ih 
section  of  the  Divorce  Act,  the  Petitioner  being  put  upon 
express  terms  of  giving  notice  to  the  Attorney-General. 


(k)  25  Vic.,  No.  125. 

(0  31  L.  J.,  Prob..  &c,  27. 
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The  Chief  Justice: —  ^®^2- 

Matrimohiaii 
All  these  causes  in  the  Divorce  and  Matrimonial  Jnris-  

diction  differ  from  all  other  causes  brought  before  the  Court         -^abt 

in  a  most  important  particular.     In  all  other  cases  there  is  a      Casnabt. 

security  that  there  is  no  collusion  between  the  parties,  but  in 

these  cases  the  Court  has  no  such  security,  and  the  duty  is 

imposed  upon  the  Court  of  satisfying  itself  that  there  is  no 

collusion.     In  addition  to  that,  the  Legislature  has  very  wisely 

imposed  upon  the  Petitioner  the  necessity  of  delivering  a  copy 

of  the  petition  to  the  Attorney-Oeneral  on  the  same  day 

that  the  original  is  presented  to  the  Judge ;  so  that  at  the 

very  initiation  of  the  proceedings  the  Law  Officer  may  have 

an  opportunity  of  knowing  the  first  complexion  given  to  the 

case,  and  may  thereafter  determine  whether  it  is  necessary  to 

interfere. 

In  the  present  case  an  Order  was  obtained  directing  the 
cause  to  be  set  down  for  trial ;  and  no  doubt  the  affidavit  then 
before  the  learned  Judge  who  made  the  Order,  stated  that  the 
petition  had  been  delivered  to  the  Attorney- General  on  the 
11th  of  March,  but  it  did  not  state  when  the  petition  was 
presented  to  the  learned  Judge,  and  that  date  escaped  his 
observation.  The  fact  that  the  copy  of  the  petition  was  not 
delivered  to  the  Attorney- General  on  the  day  of  its  present- 
ation is  now  brought  before  the  Court,  and  we  think  the 
Court  is  bound  to  take  notice  of  it. 

The  cause  has  now  advanced  a  certain  stage,  and  although 
this  section  of  the  Act  is  of  very  great  importance  and  ought 
not  in  our  opinion  to  be  dispensed  with,  compliance  with  its 
requirements  is  not  made  a  condition  precedent,  and  therefore 
we  are  not  constrained  to  compel  the  Petitioner  to  commence 
de  novo.  I  think  the  object  of  the  clause  substantially  is,  that 
the  Law  Officer  may  have  an  opportunity  of  saying  whether 
he  thinks  it  right  to  intervene  or  not.  In  this  case  he  has 
not  had  the  full  opportunity  given  by  the  Act,  of  determining 
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npon  that  point ;  but  if  he  consent  to  the  canse  proceeding,  I 
think  that  will  be  a  sufficient  compliance  with  the  prorision 
of  the  section.  We  will,  therefore,  let  the  canse  stand  over 
nntil  the  next  Divorce  Sittings;  and  in  the  meantime  the 
Petitioner  may  apply  to  the  Attorney-General  for  his  consent 
to  its  proceeding.  If  the  Attomey-Qeneral  consents,  the  cause 
may  proceed ;  but  otherwise  the  petition  will  be  dismissed. 


MACKINTOSH  v.  MACKINTOSH  (m). 
Jfay  26, 27. 

In  a  suit  for       X  HIS  was  a  Suit  for  a  judicial  separation,  instituted  by 
sepw^tion,  the  ^^^^<^  Mackintosh  against  her  husband  William  Mackintosh^ 

Court,  in  on  the  ground  of  cruelty, 

examining  a 


allegations, 
including 
direct  acts  of 
cruelty,  will 
look  into 
aUthe 
surrounding 
circumstances 
of  the  case. 
Mere  words 


The  petition  stated  that  shortly  after  the  marriage  the 

Respondent  commenced,  and  up  to  the  29th  January  last 

(the  date  when  cohabitation  ceased)  continued,  to  treat  the 

Petitioner  with  great  unkindness  and  cruelty,  and  had  become 

of  intemperate  habits,  and  had  frequently  used  violent  and 

abusire  language    to   the   Petitioner,   and  had  on   sereral 

of  abuse  taken  occasions  yiolently  assaulted  her ;  and  alleged  three  distinct 

i^sSfidair*     *^*^  ^^  cruelty— on  the  15th  November  1860,  in  the  month  of 

ground  for  a      August  1861,  and  on  the  29th  January  1862,  respectively. 

judicial 

separation; 

but  where  abusive  words,  not  amounting  to  threats,  are  coupled  with  violent  and 

threatening  demeanor,  the  Court  will  infer  threats  firom  them ;  and  where  there  is  direct 

testimony  of  violence,  threats  and  abusive  language  may  enable  the  Court  to  test  whether 

there  is  likely  to  be  a  recurrence  of  the  violence. 

Tyrannical  conduct  alone  on  the  part  of  the  husband  is  not  a  ground  for  a  judicial 
separation,  but  if  such  as  to  endanger  the  health  of  the  wife  separation  may  be  granted. 

In  dealing  with  a  case  in  which  there  is  a  single  act  of  violence  proved,  the  Conit 
must  consider  whether  it  be  of  such  a  nature  as  to  lead  to  the  probability  or  the 
possibility  of  its  being  repeated,  and  whether  there  is  any  well-foanded  apprehension  of 
iiyuiy  to  the  wife ;  but  this  need  not  amount  to  danger  to  life  or  limb. 

GreM^^jrovocation  on  the  part  of  the  wife  may  prevent  violence  prevuling  as  a  ground 
for  se}>aration ;  but  slight  provocation  on  her  part  is  no  justification  for  the  infliction  of 
violent  injuries  by  the  husband. 

Insults  to  the  wife's  relatives  can  form  no  ground  for  a  judicial  separation. 

(m)  Coram  Chapman,  J. 
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The  petition  further  stated  that  on  the  drd  Feforaary  1862  1862. 

the  Respondent  was,  npon  the  application  of  the  Petitioner,  ^-^v— ^ 

bound  over  to  keep  the  peace  towards  the  Petitioner  for  six         

months. 


Mackiktobh 

V, 
MACXINTOeH. 


The  Respondent  by  his  answer  denied  the  cruelty  alleged. 

The  cause  now  came  on  for  hearing,  on  oral  evidence,  before 
a  single  Judge  without  a  Jury. 

Mr.  /.  W,  Stephen  and  Mr.  Dohson^  for  the  Petitioner. 

Mr.  Atkina  and  Mr.  Billing^  for  the  Respondent. 

Mr.  J,  W.  Stephen  opened  the  Petitioner's  case,  and  cited 
Carpenter  r.  Carpenter  (»)  and  Curtis  v,  Curtis  (o). 


The  evidence  of  the  Petitioner  was  to  the  following  effect : — 

I  was  married  to  Respondent  on  the  17th  March  1858.  I  had  been 
previonsly  married.  When  my  former  hnsband  died  he  left  me  a  farm, 
and  some  property  in  Little  Bourke  Street.  The  property  in  Little 
Bourke  Street  brought  me  in  last  year  about  £400.  I  left  Respondent's 
house  on  the  29th  January  last.  I  had,  however,  been  living  apart  from 
him,  in  the  same  house,  since  the  previous  November.  This  was  my 
own  house,  being  on  the  farm  left  me  by  my  former  husband.  On  one 
occasion  in  November  1860,  I  was  on  the  verandah  speaking  to  the 
servant  man,  and  Respondent  came  behind  me  and  pushed  me  off.  This 
was  while  my  arms  were  in  splinters,  having  shortly  before  that  been 
fractured.  He  seized  me  so-  that  I  screamed  out ;  and  my  son-in-law 
Mr.  Smith,  and  my  daughters,  came  down  to  me.  Respondent  pushed  me 
off  the  verandah  first,  and  then  he  caught  hold  of  me  by  the  arm  and 
caused  me  to  scream  with  pain.  On  another  occasion  in  August  1861, 
I  caUed  at  the  Racecourse  Hotel,  to  enquire  how  the  Respondent,  whom 
I  had  put  in  as  a  partner  in  the  hotel,  was  going  on.  I  left  when  the 
moon  rose,  and  went  home.  On  the  way  home  I  heard  footsteps  behind 
me;  I  turned  round,  and  Re^)ondent  came  up  and  turned  the  butt  end 
of  a  gun  over  my  head,  and  said  he  had  a  good  mind  to  strike  me  with 
the  butt  end  of  the  gun.  He  ^d  not  strike  me.  On  the  evening  of 
the  29th  January  last  I  was  at  Mr.  Maekillop^a,  My  daughter  Mebecca 
was  with  me.    This  was  about  a  quarter  of  a  mile  from  my  own  house. 


(»)  Millward's  Ecc,  169. 


(o)  1  Sw.  k  Tr.,  192. 
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Mr.  MackiUop  aocompanied  me  and  my  daughter  home.  When  we  got 
home  I  rapped  at  the  door.  Bespondent  said  he  would  not  open  the 
door.  It  was  a  long  tune  before  he  did  so.  When  he  opened  the  door 
he  had  his  shirt  sleeves  rolled  np.  He  said,  "  This  is  a  nice  hour  of  the 
night  for  ladies  to  come  home."  When  Mr.  MacJeiUop  left,  Respondent 
said  that  neither  Mr.  Mackillop,  nor  any  friend  of  mine,  should  come  to 
his  house.  I  aaid  that  any  friend  of  mine  was  welcome  to  my  house,  so 
long  as  I  kept  a  house.  I  then  took  a  candle  and  was  going  to  bed. 
Respondent  rushed  out  at  me,  and  struck  me  on  the  head  with  his  shut 
hand.  I  reeled,  but  recovered  myself;  and  then  he  struck  me  first  on 
the  one  eye  and  then  on  the  other.  I  got  up  stairs  as  soon  as  I  could, 
and  went  into  my  daughter  Bebecca's  room.  He  followed  me  in  there, 
and  struck  me  on  the  back  and  shoulders.  My  daughter  Rebecca  came 
into  the  room.  She  said  to  him,  "  Please,  Mr.  Mackintosh,  leave  my 
room."  He  said,  "Ask  me  in  a  proper  manner,  and  I  wUl."  She 
replied,  "  I  have  done  so."  He  then  left  the  room.  I  and  my  daughter 
afterwards  left  the  house  and  went  to  Mr.  Mackillop* t.  When  I  was  at 
the  door  Respondent  came  behind  me  and  said,  "  If  you  are  going  out, 
go  out."  As  he  said  so,  he  pushed  me  out,  and  locked  the  door.  I  saw 
him  again  next  day,  when  I  went  back  to  the  house  for  some  clothing. 
He  said  to  me,  "  Who  has  done  that  to  your  face  ?" — both  my  eyes 
being  blackened.  I  replied  that  he  did  it.  He  then  said  he  did  not  do 
it ;  but  if  he  did,  it  was  nothing  to  what  he  would  do  before  he  was 
done  with  me.  Besides  those  occasions,  he  has  thrown  things  at  me, 
and  has  used  abusive  language  towards  me.  He  has  called  my  daughter 
a  strumpet,  and  has  also  used  bad  and  threatening  language  to  myself. 
He  has  said  to  me  several  times,  when  he  was  in  a  passion,  that  he 
would  leave  me  so  that  I  would  tell  no  tales.  On  the  30th  of  January 
I  took  out  a  siunmons  against  Respondent,  and  on  the  3rd  of  February 
he  was  bound  over  to  keep  the  peace  for  six  months.  I  did  not  return 
to  the  house,  as  I  was  in  danger  of  my  life. 


Rebecca  Clarke  and  Jane  Bull  (daughters  of  the  Petitioner) 
and  Dr.  Tweeddale  and  Mr.  Mackillop  were  called  to  corro- 
borate the  Petitioner's  statement. 

Mr.  Atkins^  haying  opened  the  Respondent's  case,  called 
the  Respondent  as  a  witness  ;  but  his  evidence  did  not 
substantially  vary  from  that  of  the  Petitioner. 

The  Respondent's  evidence  being  closed, 


Mr.  Billing  claimed  to  be  heard  on  behalf  of  the  Respondent, 
in  addition  to  Mr.  Atkins. 


Maoehtiobh 

V. 
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Mr.  J.  W.  Stephen^  contra. — This  hearing  being  on  oral         1862. 
evidence  although  without  a  jury,  the  Court  will,  under  the  -^/[^I^^^^L^r, 
25th  Rule,  be  guided  by  the  Nisi  prius  practice  as  to  addresses 
of  Counsel.     The  59th  Rule,  which  provides  that  the  Equity 
practice  shall  be  followed,  is  inapplicable  to  the  present  case.     Maoxivtosh. 

Mr.  Justice  Chapman. — I  have  looked  very  carefully  into 
these  Rules  to  ascertain  what  was  the  intention  of  the  Judges 
who  framed  them.  The  Court  here,  having  before  them  the 
Rule  of  Court  at  heme,  that  Counsel  should  address  the  Court 
subject  to  the  same  rules  and  regulations  as  obtain  in  Courts 
of  Common  Law,  has  not  adopted  that  Rule ;  and  in  dividing 
it  as  it  were  into  two  parts,  applicable  to  the  different 
modes  of  trial  here,  I  think  the  Court  has  clearly  expressed 
itself  upon  the  subject.  First,  where  a  jury  is  resorted  to, 
there  it  is  expressly  stated  that  the  proceedings  shall  be  as  at 
Nisi  priuSy  and  that  seems  to  limit  the  Rule  to  -that  mode  of 
trial.  Then  the  8th  section  of  the  Act  directs  the  Court  to 
act  upon  the  principles  of  the  Ecclesiastical  Courts,  but  subject 
to  any  Rules  the  Court  may  make.  Then  we  come  to  the 
59th  Rule,  and  I  do  not  see  how  we  are  to  escape  from  that. 
The  hearing  of  Counsel  is  a  point  of  practice.  This  is  not  a 
case  in  which  there  is  a  Jury  as  at  Nisiprius ;  and  it  appears 
to  me  that  I  am  compelled  to  hear  Counsel  as  in  an  Equity 
suit.  Therefore,  I  must  hear  two  Counsel  on  each  side,  there 
being  two  in  Court;  and  I  must  then  hear  Mr.  St^hen  in 
reply. 

Mr.  /.  W.  Stephen  and  Mr.  Dobson,  for  the  Petitioner. — 
The  facts  in  evidence  are  sufficient  to  warrant  a  judicial 
separation.  Holden  v.  Holden  (p),  Dysart  v.  Dysart  (9).  The 
expression  used  by  the  Respondent  to  the  Petitioner — '*  I 
will  leave  you  so  that  you  shall  tell  no  tales" — ^is  sufficient  of 
itself  to  found  a  decree  for  judicial  separation;  for  though 
words  of  abuse  and  reproach  do  not  in  themselves  amount  to 

(jp)  1  Hagg.  Con.,  463.  .  (g[)  1  Bob.,  106,  &  3No.  Cas.,  340. 
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^  ^  '  ""^       Greenway  (r).     The  use  of  insulting  epithets  to  the  relatiYes 

of  the  wife   also  amounts  to  cruelty  in  the  view   of  the 

MAoirNTOBH  Ecclesiastical  Courts ;  Sanders  v.  Sanders  («).  As  to  costs 
MAOxiiTToaH.  in  the  Ecclesiastical  Courts,  the  costs  follow  the  result  more 
inyariably  than  in  other  cases,  and  although  the  wife  has  a 
separate  income,  yet,  if  the  ultimate  decision  be  in  her  fayor, 
she  is  entitled  to  have  the  costs  paid  by  her  husband ;  Macq, 
on  Divorce^  p.  225  ;  Wilson  v.  Wilson  (<),  Barron  Vn  Barron  (v\ 
TyUr  V.  Tyler  (w). 

Mr.  AtkiTis  and  Mr.  Billing,  for  the  Respondent — ^To 
warrant  a  judicial  separation,  the  cruelty  must  be  such  aa  to 
render  cohabitation  unsafe ;  Curtis  v.  Curtis  (a;),  Evans  v. 
Evans  (y),  Harris  v,  Harris  (z).  One  independent  act  of 
yiolence  is  not  sufficient,  unless  by  it  the  wife^s  health  or  life  ia 
endangered ;  Waring  v.  Waring  (a),  Smallwood  v.  Smallwood  (6). 
Here  there  is  no  eyidence  to  connect  the  three  isolated  charges 
of  cruelty  with  any  general  course  of  conduct  on  the  part  of 
the  Respondent  towards  his  wife. 

Mr.  /.  W.  Stephen,  in  reply. 


Mr,  Justice  Chapman: — 

The  question  in  this  case  turns  entirely  upon  whether, 
upon  the  eyidence,  the  conduct  of  the  Respondent  has  been 
such  as  to  amount  to  cruelty,  as  defined  by  the  Ecclesiastical 
Courts  in  cases  of  Suits  for  Diyorce  d  mensd  et  thoro ;  and  the 
Court  ought  to  exercise  especial  caution  to  see  that  the  cruelty 


(r)  6  No.  CaB.,  288.  (a)  1  Sw.  &  Tr.,  192. 

(#)  10  Jur.,  14A,  &  1  Bob.,  649.  (y)  2  No.  Caa.,  475. 

(t)  2  Hagg.  Con. ,  203.  (c)  2  Hagg.  Con.,  148. 

(«)  17  Jnr.,  240.  (a)  Ibid,,  158. 

(w)  Deane's  Ecc.  Rep.,  175.  (b)  81  L.  J,  Ptob.,  &c,  3. 
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is  not  proYoked  by  the  wife  herself,  where,  as  in  this  case,  she         1862. 

has  separate  property  upon  which,  perhaps,  the  husband  may  |£^tmmo»ial 

be  considered  an  incumbrance.  

Maokintosh 

I  agree  with  the  learned  Counsel  for  the  Respondent  that  Maokimtobh. 
mere  words  of  abuse  taken  alone  are  not  a  sufficient  ground 
for  a  judicial  separation ;  but  where  the  Court  is  examining 
a  series  of  allegations,  including  direct  acts  of  cruelty,  the 
Court  is  entitled  to  look  into  all  the  circumstances,  and  into 
the  whole  cluster  of  erents,  so  to  speak,  which  have  occurred 
during  a  series  of  months,  or  perhaps  of  years,  including  those 
threats  and  expressions  of  abuse,  whether  intenrening  between 
or  accompanying  the  different  acts  of  yiolence.  Again, 
tyrannical  conduct  alone,  on  the  part  of  the  husband,  is  not  a 
ground  for  pronouncing  a  decree  of  judicial  separation ;  but 
if  it  be  of  such  a  nature  as  to  endanger  the  health  of  the  wife 
then  separation  may  be  granted.  So,  where  words  are  used, 
not  amounting  to  threats,  but  which  are  exceedingly  abusiye, 
and  are  coupled  with  violent  and  threatening  demeanor,  the 
Court  will  infer  threats  from  them ;  and  in  all  cases  where 
there  is  direct  testimony  of  violence,  threats  and  abusive 
language  may  be  taken  into  consideration  to  enable  the 
Court  to  test  whether  there  is  likely  to  be  a  recurrence  of  the 
violence.  In  most  cases  of  difficulty  which  have  come  before 
the  Courts  there  has  been  no  direct  act  of  violence,  and  the 
cruelty  has  had  to  be  inferred  from  threats  and  general  conduct. 
A  single  act  of  violence  alone  may  not  be  enough  to  found  a 
decree  for  judicial  separation ;  but  where  preceded  by  such 
conduct  as  to  give  a  colour  of  cruelty  to  the  act,  that  has 
been  held  sufficient.  The  question,  therefore,  which  we  have 
to  consider  is,  whether  the  violence  is  of  such  a  nature  as  to 
lead  to  the  probability  or  the  possibility  of  its  being  repeated. 
There  must  be  some  well-founded  apprehension  of  injury;  but 
I  think  it  is  too  strong  an  expression  to  use  to  say  that  there 
must  be  danger  to  life  or  limb.  On  the  principle  ohstaprincipiis, 
the  Court  steps  in  to  prevent  the  future  carrying  out  of  threats 
already  made — a  fortiori  yrhere  there  has  been,  as  in  this  case, 

o  2 
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milder  assault,  and  at  another  time  threats,  I  think  the  three 
may  be  taken  together  in  order  to  judge  whether  there  is  any 
reasonable  apprehension  of  future  injury  dangerous  to  the 
Mackintosh  person  or  health  of  the  wife.  On  the  evidence,  I  can  have  no 
doubt  that  such  is  the  case  here.  I  am  not  prepared  to  say 
that  the  third  act,  with  all  its  circumstances,  if  taken  alone 
would  not  have  been  sufficient ;  but,  examined  with  the 
husband's  previous  conduct,  and  with  the  threats  he  used 
when  he  saw  the  Petitioner  afterwards,  when  even  a  humane 
stranger  would  have  been  touched  with  her  condition,  I  cannot 
have  the  slightest  doubt  that  sufficient  cruelty  is  proved  to 
induce  the  Court  to  grant  a  separation  in  this  case;  the 
Respondent's  own  evidence  alone  is  sufficient  to  justify  such  a 
course. 

In  all  the  cases  cited  on  the  part  of  the  Respondent  against 
taking  a  single  act  as  establishing  cruelty,  there  had  been  very 
■  great  provocation  on  the  part  of  the  wife;  and  even  in  Waring 
V,  Waring  there  had  been  a  long  course  of  provocation  endured 
by  the  husband,  and  then  the  assault  was  not  so  grievous  as 
in  this  case.  As  to  the  alleged  provocation  here  there  are 
cases  which  shew  that  the  wife  need  not  be  absolutely  blameless. 
Great  provocation  may  prevent  violence  prevailing  as  a  ground 
for  separation;  but  there  is  an  abundance  of  cases  which 
shew  that  slight  provocation  on  the  part  of  the  wife  is  no 
justification  for  the  infliction  of  violent  injuries  on  her  by  the 
husband ;  and  this  agrees  with  the  doctrine  of  the  Common 
Law.  Sanders  v,  Sanders  is  now  doubtful  law,  and  I  think 
insults  to  relatives  could  form  no  ground  for  a  judicial 
separation ;  but  on  the  other  grounds  which  I  have  stated,  I 
think  the  Decree  must  be  made  as  prayed ;  and  as  usual,  with 
costs. 

Decree  for  Judicial  Separation^ 
with  costs. 
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In  re  miller  BROTHERS,  Insolvents,  ex  parte 


T. 


October  10,17. 

GIBBS,  RONALD  &  CO.  

Iksolvenot. 


HE  Official  Assignee,  Mr.  Courtney,  had  filed  his  account  On  a  motion, 

and  plan  of  distribution  within  three  months  after  his  own  j^^  17^  g^  qq^ 

appointment  as  assignee— the  Statute  5  Vic,  No.  17,  sec.  87,  J^^h  enacto 

enacting  that  the  Assignee  should  do  so  *^  not  later  than  six  penon 

months  after  "  his  appointment.     The  debts'  in  the  schedule  p^^^^j^^  ^  * 

were  £37,000.     There  were  creditors  in  England.     After  the  distribution 

account  and  plan  were  filed,  and  before  confirmation  by  the  ^^^  Coartf 

Court,  Messrs.  Gibbs,  Ronald  ^  Go,,  creditors  in  England,  calling  on  the 

tnisteeB  (now 
proved  a  debt  of  £2,191  12«.  10(f.,  filed  a  caveat  agamst  assignees), 

confirmation  of  the  account  and  plan,  and  gave  notice  of  the  "      x^ 

present  application  to  re-open  and  amend  them  bj  the  insertion  parties  whose 

of  the  debt  and  dividend  of  the  applicant.  |^  affected 

thereby/'  to 
shew  canse 

Mr.  Holroyd,  for  Messrs.  CKbba,  Ronald  4r  Co.  why  the  plan 

should  not  be 
amended : 

Mr.  Abraham,  for  the  Official  Assignee,  appeared,  on  notice.      Meld,  that 

and  made  no  opposition  to  the  application,  but  put  the  Court  ^^^  ^m  to 
in  possession  of  facts;  and  suggested  that  great  injury  to  notice  and  to 
insolvent  estates  might  happen  if  there  were  to  be  no  limit  to  that  service 
the  number  and  time  of  such  applications  as  the  present.  Sroensed    'th 

where  the 
Mr.    Chapman   was    instructed    for    another   creditor  in  pecuiuST* 
England,  who  had  rfot  proved  his  debt,  nor  yet  made  a  regular  difficulties  or 
**  claim  "  to  prove,  but  who  had  appeared  at  a  meeting  for  to  justify  it 
proofs,  and  consented  to  postpone  his  application  to  prove  till  *!^*  *^*  * 
a  later  meeting,  and  who  had  duly  entered  a  caveat  against  the  distribution  is 
account  and  plan  in  its  present  form  omitting  his  debt.  opened  after 

the  six  months 

The  sections  of  the  Act  5  Vic,  No.  17,  referred  to,  were  thrstetute  for 

45,  87,  88,  89,  and  90.  its  filing, 

'       '       '  unless  on  the 

terms  of  the  applicant  paying  every  farthing  of  the  costs. 


78 


Jn  re 
MHiLSB 
ex  parte 

GiBBS. 


SUPREME   COURT:   VICTORIA. 

Mr.  Justice  Molesworth, — I  will  consider  what  order  I  shall 
make.  I  am  now  of  opinion,  however,  that  if  ever  any  plan 
be  opened  for  any  applicant  after  the  six  months  have  elapsed, 
such  applicant  mnst  pay  every  farthing  of  the  costs. 


October  17.  Mr.  Justice  Molesworth. — ^The  Act,  in  Section  89,  says  that 
"  it  shall  be  lawful  for  the  insolvent  or  any  person  interested 
'^  in  the  estate  under  sequestration  and  for  any  creditor  who 
«  may  conceive  himself  aggrieved  by  the  said  plan  of  distii- 
"  bution  within  the  time  aforesaid  to  enter  his  objection  in 
"  writing  with  the  Chief  Commissioner  stating  the  grounds 
^*  thereof.*'  By  Section  90  it  is  enacted  that  "  any  person  ai 
'*  aforesaid  objecting  to  the  said  account  or  plan  of  distribution 
'*  shall  apply  to  the  Supreme  Court  calling  upon  the  trustees 
''  and  also  upon  the  party  whose  interest  might  be  affected 
"•thereby  to  shew  cause  why  the  said  plan  shoulil  not  be 
'^  altered  or  amended  as  the  case  may  be  and  thereupon  it  shall 
''  and  may  be  lawful  for  the  said  Court  upon  hearing  the  said 
''  parties  to  make  such  order  thereon  as  to  the  said  Court 
'<  shall  seem  fit."  In  the  present  instance  notice  has  been 
served  by  the  applicants  on  the  Official  Assignee  only.  Every 
creditor  has  a  right  to  notice,  and  to  appear. 

Mr.  Holroydy  for  Messrs.  Oihhay  Ronald  4r  Co.,  against  this 
view. 

Mr.  Abraham^  for  the  Official  Assignee. 


Mb.  Justice  Molesworth  : — 

In  this  case  there  were  two  regular  meetings  to  prove 
debts.  That  is  the  proper  time  for  proof  of  debts.  Creditors 
to  the  extent  of  £17,000  have  proved.  The  Official  Assignee 
filed  a  plan  by  which  he  proposes  to  distribute  about  five 
shillings  in  the  pound.     Property  is  still  outstanding,  and 
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there  is  also  £1,000  resenred  on  the  face  of  the  plan  from  the 
proposed  dividend.  Creditors  coming  after  any  distribution 
under  the  plan  will  be  entitled  to  priority  on  that  orerplns. 
The  plan  has  been  regularly  lodged,  and  I  see  incidentally  that 
seTeral  other  creditors  besides  the  applicant  haye  come  in  after 
the  plan  was  regularly  lodged.  They  come  to  hare  the  plan 
varied  and  a  new  plan  filed,  which  shall  include  their  debts, 
and  allow  them  a  dividend.  Very  likely  they  are  entitled  to 
prove  on  the  estate,  and  to  participate  in  the  dividend ;  but 
who  ought  to  be  heard  on  that  question  7  The  words  of  the 
90th  section  are,  **  the  party  whose  interest  might  be  affected 
"  thereby ;"  and  again,  "  provided  that  whenever  any  alter- 
''  ation  or  amendment  shall  be  ordered  in  the  said  plan 
"  whereby  the  interest  of  any  party  who  has  not  made 
^'  appearance  in  the  said  Court  shall  be  affected  the  same 
"  shall  again  lie  open  for  inspection  of  the  creditors  and 
'*  notice  thereof  shall  be  given  as  aforesaid."  By  the  present 
application  every  creditor  who  has  proved  is  sought  to  be 
reduced.  Instead  of  getting  his  money  in  a  week  he  may  be 
kept  cut  of  it  for  months,  and  then  he  may  get  a  less  sum. 
As  to  the  Official  Assignee,  it  is  a  matter  of  indifference  to  him. 
I  must  hold  that  every  creditor  is  a  party  interested,  and  entitled 
to  be  made  aware  of  this  application.  Let  the  case  stand 
over  for  a  week  for  the  creditors  to  be  served.  I  shall  then, 
dealing  only  with  the  case  of  the  application  before  me,  allow 
this  creditor  (Oibbs,  Eonald  4r  Co.)  to  come  in,  he  paying 
the  expense  of  a  new  plan.  There  seem  to  be  several  other 
gentlemen  claiming  to  prove  as  creditors.  If  they  come  in, 
after  giving  sufficient  notice,  they  will  have  to  share  the 
expense  among  them.  The  first  creditors,  who  proved  in  the 
regular  way,  are  not  to  be  deprived  of  their  advantage,  unless 
on  condition  of  the  later  applicants  bearing  every  farthing  of 
the  costs. 


1861. 

iFSOLVXirCT. 

In  re 

ear  parts 

GiBBS. 


Mr.  Holroyd.  —  The  plan  was  filed  in  three  months — 
unusually  early,  and  when  there  were  creditors  in  England 
who  could  not  prove  in  that  time.  ' 
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SUPREME  COURT:   VICTORIA. 


Mr.  Justice  Moleaworth, — If  yoa  can  make  out  a  case 
against  the  Official  Assignee,  I  may  make  the  order  with 
costs  to  be  paid  by  him.  The  Act  seems  to  imply  that  the 
plan  should  be  filed  after  the  second  meeting,  and  it  directs 
that  it  must  be  not  later  than  six  months.  If  yon  hare 
any  peculiar  difficulties,  I  will  dispense  with  serrice  in  any 
particular  case  or  cases  in  which  I  may  be  justified  io 
doing  so. 

Ordered  to  stand  aver  for  one 

iveeky  for  service  of  creditors 

mth  notice. 


On  a  subsequent  day,  notice  haying  been  given,  and  no 
opposition  being  made  by  any  creditor,  the  Order  was  made 
as  applied  for  :  the  costs  being  divided  between  the  first 
applicant,  and  others  who  also  had  then  entitled  themaelTCS 
to  apply  and  did  apply. 
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1861. 


Lr  BE  RICHAED  WOOLEY,  ah  allsokd  iHsoLTBirr. 


R 


October  10,17. 

IWSOLVEKCY. 


ULE  nisi  for  compulsory  seqnestratioii. 


The  act  of  insolyency  relied  on  was,  that   the  alleged 


On  a  rale  nin 

for  oompolflory 

BeqneBtration 

of  the  estate  of 

JB.  W,  on  the 

Insolvent,  having  against  him  the  sentence  of  a  competent  ground  of  an 

Court,  and  being  thereunto  required,  did  not  satisfy  the  same ;   jj^g^^J^gncy  by 
or  point  out  to  the  officer  charged  with  the  execution  thereof,  not  aatiafying 

«>  .     ,   1.  11  .     .        ,.  i.    ^1  •  the  sentence  of 

sufficient  disposable  property  to  satisfy  the  same.  ^  competent 

Court  being 
thereunto 
The  cause  shewn  against  the  rule  nm  for  sequestration  required,  the 

was,  that  the  alleged  insolvent  had  assigned  all  his  property  ^^^s^jf^ 
by  deed,to  trustees  for  the  benefit  of  all  his  creditors,  under  had  executed  a 

5  ViCj  No.  9.  assignment  of 

aUhis 


The  question  now  raised  was  whether  the  deed  was  valid. 


property  to 
trustees  for 

The  objection  urged  against  it  was  that  the  execution  of  it  by  ^Y^^  ^ 

the  debtor  and  the  trustees,  was  not  attested  as  required  by  creditors, 

the  Act  5  Ftc,  No.  9.     It  had  been  executed  by  Woolley,  j^q  9^  g  34  j' 

the  debtor,  and  by  Daugliah  and  Bishop,  the  trustees,  in  the  hut  on 

\   „   ^   „  T-r^       1  1  .  .     production  of 

presence  of  ff.  W.  Farrar^  J.F. ;  but  the  attestation,  as  it  the  deed  it 

appeared  that 
the  attestation 
clause  ran 
thus: — 
"Signed 
sealed  and 
deliyered  by 
the  said 
Bichard 
Woolley  in 
the  presence  of  and  attested  by  H.  W,  Farrar,  J.F.;"  so  that  it  went  to  negative 
execution  on  that  occasion  by  any  other  person  than  M.  W,,  although,  in  fact,  the  deed 
was  then  executed  by  the  trustees  also,  whose  names  were  at  the  time  of  the  execution 
omitted  from  the  attestation  by  mistake,  but  were  subsequently  added  thereto,  such 
addition  being  yerified  by  the  J. P.  who  witnessed  the  execution  of  the  deed : 

Held,  that  the  execution  must  be  taken  to  have  been  as  shewn  by  the  attestation  as 
it  originally  stood ;  that  the  omission  could  not  be  subsequently  corrected,  and  that  the 
subsequent  addition  did  not  cure  the  defect ;  that  the  deed  must  be  deemed  to  have 
been  not  executed  and  attested  in  conformity  with  the  Act,  and  to  be  invalid,  and  no 
excuse  for  the  alleged  act  of  insolvency ;  and  that  the  Order  nin  for  sequestration  must 
be  made  absolute. 


originally  stood,  when  Mr.  Farrar  signed  it,  ran  thus  : — 

'^  Signed  sealed  and  delivered  by  the  said  Richard  Woolley 
'^  in  the  presence  of  and  attested  by 

"  H.  W.  Farrar,  J.P." 
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In  re 
WOOLLBT. 


SUPREME  COURT:  VICTORIA. 

A  year  afterwards,  when  the  clerical  error  of  omission  in 
the  attestation  was  discovered,  the  names  of  Dauglish  and 
Bishop  were  interlined  after  the  word  "  Wbolley ;"  and  to  this 
amendment  Mr.  Farrar  placed  his  initials  on  the  right  and 
left  of  the  interlined  words. 


Mr.  Billing  shewed  cause ;  and  in  support  of  the  ralidity  of 
the  attestation,  cited  1  Jarman  on  WilU^  pp.  72,  79  ;  Hands 
V,  James  (c),  Orofi  v.  Fawlett  (d),  Brice  v.  Smith  («),  and  Doe 
d.  Davies  v.  Davies  (/). 

Mr.  Abraham  and  Sir  Oeorge  Stephen,  in  support  of  the 
rule,  and  against  the  validity  of  the  attestation,  cited  the  words 
of  the  Act  5  Ftc,  No.  9,  sec.  84 ;  Doe  d.  Mansfield  v.  Peach  (g), 
Wright  V.  Wakeford  (A),  Sir  F.  Burdett  v.  Spilsbury  0"); 
54  Geo.  in..  Gap.  clxviii. ;  Sugden  on  Powers,  7th  ed., 
pp.  236,  250 ;  and  Taylor  on  Evidence,  p.  736. 

Cur,  adv.  vult. 


October  17.     Mr.  Justice  Molesworth  : — 

The  question  before  me  is  as  to  the  validity  of  an  assignment 
to  trustees  for  the  benefit  of  creditors,  under  the  5  Vic,  No.  9. 
The  objection  to  the  validity  of  that  deed  arises  from  this. 
At  the  time  of  the  original  execution  of  this  document,  it  was 
executed  both  by  Woolley  and  by  the  trustees  in  the  presence 
of  Mr.  Farrar,  a  Justice  of  the  Peace ;  but  the  attestation 
clause  at  that  time  signed  was  in  these  words,  *'  Signed  sealed 
«  and  delivered  by  the  said  Richard  WooUey  in  the  presence  of 
"  and  attested  by  H.  W.  Farrar,  J.  P."     So  that,  at  the  time 


(e)  2  Comyn,  581. 
{d)  2  Str.,  1109. 
(e)  Wilks.  1. 
(/)  9  Q.  B.,  648. 
ig)  2M.&.,  576. 


(A)  4  TVwint.,  213.  B.C.  17  ▼«■., 
458. 

O")  SJnr.,  1..  S.C.  10  CI,  A 
Fin.,  840. 
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the  attestation  clause  was  signed  by  Mr.  Farrar,  it  contained 
the  name  of  Richard  Woolley  alone ;  and  it  specified  that  the 
deed  had  been  executed  in  the  presence  of  Farrar  by  Woolley 
alone,  and  totally  omitted  to  say  anything  about  the  trustees 
as  executing  the  deed  in  Farrar^s  presence.  Nearly  a  year 
afterwards,  the  attestation  was  amended  by  Mr.  Farrar  certi- 
fying that  he  saw  the  deed  executed  by  the  trustees  as  well 
as  Woolley f  at  one  and  the  same  time.  The  earliest  authority 
on  the  subject  is  the  case  cited  of  Wright  v.  Wakeford,  and 
the  latest  is  that  of  Burdett  v.  SpiUbury^  cited  to  me  from 
8  Jurist,  but  which  is  also  reported  in  10  CI.  &  Hn.,  340. 
The  5  Ftc,  No.  9,  sec.  83,  enacts  shortly,  '<  that  every  such 
''  deed  shall  be  executed  by  such  debtor  and  trustee  or  trustees 
'^  respectively  in  the  presence  of  and  shall  be  attested  by 
*'  some  Justice  of  the  Peace  and  that  a  notice  of  the  same 
''  attested  in  like  manner  shall  within  fourteen  days  next  after 
«  such  execution  be  published,^'  &c. ;  provided  also  that  there 
shall  be  *'  annexed  to  every  such  deed  "  an  account  of  all  the 
property  of  the  debtor ;  and  also,  in  certain  cases,  that  ^'  a 
memorial  of  the  deed,"  accompanied,  &c.,  "shall  within  a 
like  period  of  fourteen  days  be  duly  registered."  Thus  the 
preparation  is  directed  of  a  document  as  to  which  it  is  required, 
not  only  that  it  shall  be  executed  by  the  debtor  and  the 
trustees  in  the  presence  of  a  Justice  of  the  Peace,  and  be 
attested  by  him,  but  also  that  it  shall  appear  to  be  so  on  the 
deed  itself.  It  must  so  appear,  both  with  reference  to  the 
execution  of  the  grantor  and  the  execution  of  the  trustees. 
All  those  requisites  as  to  execution  and  as  to  attestation  are 
necessary,  and,  where  they  are  properly  complied  with,  an 
extensive  operation  is  given  to  the  deed,  not  only  in  reference 
to  the  debtor  and  to  the  creditors  who  sign  the  deed,  but  also 
in  reference  to  creditors  who  do  not  sign  it.  By  the  last 
authority  cited — ^that  of  Burdett  v.  SpHslmry^  where  a  testa- 
mentary power,  to  be  duly  executed,  required  to  be  signed, 
sealed,  and  published,  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses — ^it  was  held  that  a  will  duly 
executed  in  fact  was  not  an  invalid  exercise  of  the  power 


1861. 

IVSOLvjijNOJf. 

In  re 
WOOLLBT. 
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SUPREME  COURT:   VICTORIA. 


In  re 
WOOLLET. 


because  the  attestation  clause  did  not  set  out  the  circum- 
stances, but  was  simply  in  these  words,  *'  Witness  C,  B,, 
E.  B.J  A.  B''  —  the  three  credible  witnesses.  I  am  not 
prepared  to  say  but  that,  if  in  this  case  there  had  been  such  a 
general  attestation,  I  might,  on  the  authority  of  that  case, 
though  it  would  be  something  of  a  straining  of  it,  from  the 
single  word  '*  witness,^'  assume  that  the  Justice  of  the  Peace 
here  witnessed  everything  which  he  should  have  witnessed  to 
make  a  full  compliance  with  the  Act.  But,  unfortunately,  the 
Teitness  here  has  annexed  his  name  to  a  limited  attestaUon 
clause.  Under  the  Act,  it  is  not  necessary  that  the  same 
Justice  of  the  Peace  should  witness  all  the  signatures  of  the 
grantor  and  the  trustees.  One  party  may  execute  before  one 
Justice  of  the  Peace,  and  another  party  before  another  Justice 
of  the  Peace,  provided  the  execution  of  each  be  attested  by 
the  Justice  of  the  Peace  respectively  witnessing  it,  and  that 
this  appear  on  the  face  of  the  deed  respecting  each  execution. 
The  case  of  Wright  v.  Wdkeford  may  perhaps  be  deemed  as 
somewhat  shaken,  so  far  as  it  went  to  determine  that  all  the 
necessary  circumstances  of  the  execution  must  appear  on  the 
attestation ;  but  in  respect  of  another  point  decided  by  it,  and 
applicable  to  this  case,  it  never  has  been  shaken — ^namely,  as 
to  the  rule  expressio  unius  est  exclusio  alterius.  In  that  case 
it  was  requisite  that  there  should  have  been  a  witness  to  the 
signing  and  sealing,  and  the  attestation  shewed  only  that  the 
witness  was  present  at  the  sealing ;  and  it  was  there  held  that 
the  attestation  of  the  one  fact  only  was  a  negation  of  the  other. 
As  to  that  point  the  case  of  Wright  v,  Wakeford  remains  law 
now.  In  the  case  of  this  document,  the  rule  that  the  expres- 
sion of  the  one  is  the  exclusion  of  the  other,  applies  infinitely 
more  strongly  than  there,  where  the  witnesses  only  witnessed 
the  execution  by  one  party.  The  attestation  here  affords 
evidence  that  the  document  was  not  executed  by  the  other 
parties  before  Mr.  Farrar,  although,  in  point  of  fact,  it  was. 
So  that  this  document,  on  the  face  of  it,  is  not  conformable  to 
the  Act.  Unless  I  were  to  hold  that  the  mere  presence  of 
the  Magistrate  at  the  time  of  the  execution  by  the  parties  was 
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enough,  and  that  no  fact  at  all  need  appear  on  the  attestation, 
that  indeed  the  whole  should  remain  matter  of  proof,  I  mnst 
hold  that  the  document  should  pass  in  such  a  manner  as 
should  shew  on  the  face  of  it  that  all  the  requisites  were 
complied  with*  As  to  the  attempt  made  a  year  afterwards 
to  m^nd  the  attestation  clause,  that  point  has  also  been 
considered  in  two  of  the  cases  cited — both  in  Wright  v. 
Wakeford  and  Doe  d.  Mansfield  v.  Peach — and  in  each  case 
the  subsequent  alteration  of  the  clause,  and  attempt  to  shew 
that  the  execution  was  good  in  fiEtct,  was  held  to  be  too  late. 
By  the  Act  5  Ftc,  No.  9,  sec.  33,  certain  facts  are  required  to 
take  place  in  a  certain  chronological  order — ^the  parties  are 
to  execute  a  deed  in  the  presence  of  a  Magistrate,  and  he  is 
to  attest  each  execution ;  then,  chronologically  after  that,  a 
notice  of  the  same,  ''  attested  in  like  manner,**  is,  within  a 
certain  time  '*  after  such  execution,*'  to  be  duly  published  in 
the  newspapers ;  then,  chronologically  in  succession  again,  a 
memorial  of  the  deed,  &c.,  is  to  be  registered  within  another 
fourteen  days.  The  Act  requires  all  these  things  to  be  done, 
and  to  be  done  in  a  certain  chronological  order.  I  do  not  say 
that  the  attestation  must  be  immediate ;  but  I  say  that  before 
the  next  of  any  of  these  chronological  facts  takes  place,  the 
antecedent  fact  required  by  the  Act  must  first  haye  taken 
place.  In  this  case,  all  the  facts  required  by  the  Act  did  not 
occur.  It  is  with  a  good  deal  of  reluctance  I  come  to  the 
conclusion — ^but  the  question  being  whether,  on  an  act  of 
insolyency  by  the  failing  of  the  debtor  to  point  out  property 
under  an  execution,  this  deed,  which  was  his  only  excuse  for 
not  doing  so,  is  a  yalid  and  effectual  deed,  and  was  a  sufficient 
excuse — I  hold  that  it  is  not  yalid,  and  was  therefore  no 
excuse,  and  is  no  protection  against  the  compulsory  seques- 
tration of  the  debtor*s  estate. 


1861. 

iHBOLVENOr. 

In  re 

WOOLLET. 


Rule  absolute  for  compulsory  sequestration. 
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October  28. 
November  7. 

An  official 

assignee  wbo 

opposes  the 

proof  of  a 

person 

fflfliTningp  to  be 

a  creditor, 

must  not  act 

on  the 

discretion  of 

others,  but 

exercise  a 

carefnl 

personal 

discretion — 

the  same 

common  sense 

and  careM 

discretion 

that  a  man 

exercises  in 

his  own 

concerns,  and 

most  employ 

a  solicitor  on 

his  own 

responsibility. 

When  so 

acting,  though  discretion. 

nnsnccessftd, 

he  may  be        of  that  opposition  unless  on  his  affidavit  that  he  exercised 

the^MSOTt^^    a  careful  personal  discretion  in   the  course  he  took.      He 

duly  obtained,  is    involved   in   litigation,  and  beaten ;    and  I  think  he  is 

meetingof^     not  to  be  allowed  the  costs  of  that  litigation  as  if  successful ; 

the  creditors.     ]yjjf,  must  shew  he  exercised  the  same  common  sense  and 

He  ought  not  -  ,    ,.         .         ,  .        .     , . 

to  sell  in  a        careful  discretion  that  a  man  exercises  m  his  own  concerns, 

lump  the 

debts  due  to 

an  estate,  for  he  is  not  to  do  his  duties  only  as  to  what  is  of  no  trouble,  and  divest 

himself  of  the  rest,  and  yet  have  a  per  centage  on  the  whole  sum  realised.     His  account 

and  plan  of  distribution  of  every  estate  ought  to  state  the  outstanding  assets ;  and  if 

there  are  none,  it  ought  to  state  so. 

Practice  as  to  including  in,  or  exdutUng  from,  the  plan  of  distribution,  the  Official 
Assignee's  costs  of  opposing  proof  of  debts,  considered. 

Setnble,  that  the  5  Vic.,  No.  17,  does  not  delegate  from  the  creditors  to  the  Official 
Assignee,  or  otherwise  give  to  him,  the  power  of  disputing  the  proof  of  debts. 


In  rb  JOSEPH  and  GEORGE  HARPER,  Insolvents, 
Bx  PARTE  WALTER  WILSON  DUKE. 

JA/ULE  nt9t,  calling  on  John  Goodman^  Official  Assignee 
of  this  estate;  to  shew  cause  why  the  account  and  plan  of 
distribution  filed  hj  him  should  not  be  set  aside ;  or  why  it 
shoidd  not  be  amended  in  yarious  particulars  stated,  and  why 
he  should  not  pay  the  costs  of  Walter  Wilson  Duke  incurred  by 
him  in  supporting  his  proof,  or  provide  for  the  same  on  the  plan. 

Sir  George  Si^hen  shewed  cause. 

Mr.  Lawee^  in   support  of  the  rule,  cited  In  re  Were, 
decided  in  this  Court  by  His  Honor. 

Mr.  Justice  MoUeworth, — As  no  proper  meeting  of  the 
creditors  was  called,  I  think  that,  as  in  the  case  of  In  re 
Were,  the  Official  Assignee's  opposition  to  this  creditor's 
proof  must  be  deemed  to  have  been  made  on  his  own 
responsibility.  I  suspect,  that  he  was  acting  really  for 
others,  and  not  on  his  own  personal  and  independent 
i    shall  not   allow    Mr.    Goodman  the   costs 
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when  he  embarked  in  that  litigation.  Let  the  matter  stand 
over  for  affidavits  on  that  point  I  may  say  that  it  appears 
questionable  :  firstly,  whether  he  employed  a  Solicitor  on  his 
own  responsibility;  and  secondly,  whether  he  exercised  a 
reasonable  discretion  of  his  own,  and  did  not  merely  act  on 
the  discretion  of  others.  He  is  not  entitled,  if  unsuccessful, 
to  be  free  from  the  costs  of  his  own  conduct,  and,  if  successful, 
to  get  the  costs  of  other  persons'  discretion  and  acts.  He 
may  be  exonerated  in  some  degree  by  a  regular  meeting 
of  the  creditors  though  acting  on  his  own  discretion  and 
unsuccessful ;  but  if  not  so— if  there  were  no  regular  meeting 
— and  if  the  assent  of  the  creditors  was  otherwise  obtained,  it 
is  not  material,  and  it  becomes  a  question  simply  whether  he 
exercised  a  real  and  reasonable  discretion  in  the  litigation  in 
which  he  has  been  unsuccessful.  The  affidavits  must  be  by 
Mr.  Goodman  and  his  Solicitor,  that  Mr.  Goodman  was  the 
person  solely  responsible  to  the  Solicitor ;  and  by  Mr.  Goodman 
also,  that  he  used  his  own  discretion,  and  a  careful  and 
reasonable  one,  as  to  incurring  those  costs.  He  may  go 
as  far  as  he  chooses  into  details.  There  may  be  replying 
affidavits  on  behalf  of  the  creditor,  after  he  has  filed  those 
which  I  now  require ;  but  I  think  that  Mr.  Goodman  ought 
to  huve  leave  to  make  the  last  affidavits.  Mr.  Lowes  may 
use  or  may  reject  the  creditor's  first  affidavit. 
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Affidavits  on  both  sides  had  now  been  filed.  November  7. 

Mr.  Lowes  was  further  heard  in  support  of  the  rule  nisi. 
Sir  George  Stephen  was  farther  heard  to  shew  cause. 


Ms.  Justice  Molbswobth  : — 

This  was  an  application  by  a  creditor  to  set  aside  or  amend 
the  account  and  plan  of  distribution.     It  is  objected  that  the 
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^^1861^       plan  was  filed  too  late,  after  the  six  months  giTen  by  the  Act, 

IiTsoLVBNOT.    and  without  enlargement  of  that  time,  or  liberty  given  after  its 

j^^g         expiration,   by  the  Court.     It  is  proposed  to  amend  it  in 

Habpeb       several  particulars,  and  particularly  by  compelling  the  assignee 

Dtteb.        ^  make  provision  in  it  for  the  costs  of  the  applicant  in  proving 

his  debt 

As  to  the  first  objection — that  the  plan  is  too  late,  and 
therefore  ought  to  be  set  aside — at  some  time  or  other  a 
plan  must  be  filed,  and  if  it  be  not  filed  within  the  proper  time, 
I  do  not  think  that  the  regular  remedy  is  an  application  to  set 
it  aside. 

As  to  the  amendments,  the  first  objection  is,  that  the  account 
shews  no  account  of  outstanding  estate.  It  is  answered  that 
there  is  no  outstanding  estate ;  but  it  ought  to  state  whether 
there  is  any  or  not.  The  second  objection  is,  as  to  £104 
costs  incurred  by  the  official  assignee  in  opposing  the  claim  of 
the  present  applicant  to  prove  his  debt.  I  postpone  this  item 
for  the  present.  The  next  objection  is,  to  an  item  of  £20 
paid  to  the  insolvent  for  services  in  assisting  in  the  maintenance 
of  the  property  of  the  estate  after  sequestration;  and  then 
there  is  an  objection  to  two  sums  amounting  to  £103,  entered 
as  allowance  to  the  Insolvent :  part  of  this  appears  to  have  been 
allowed  on  the  written^  directions  of  the  Insolvent  Com- 
missioner ;  the  other  part  on  his  verbal  directions  only. 
Therie  is  nothing  in  the  Act  requiring  the  directions  to  be  in 
writing;  but  it  was  not  extraordinary  that  the  (^editor 
finding  a  written  minute  covering  one  part  of  the  allowance, 
and  not  covering  the  other  part,  should  think  that  the  latter 
had  been  made  without  any  directions  at  all.  It  is  desirable 
that  the  directions  should  be  reduced  to  writing,  though 
not  required  by  the  Act.  As  to  these  sums  of  £20  and 
£103,  they  are  defended  by  reference  to  the  services  performed 
by  the  insolvent  for  the  estate.  The  principal  of  those 
services  were  rendered  in  collecting  debts.  Now,  looking 
to  the  history  of  this  property,  the  debts  appear  to  have  been 
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first  one  sum  of  £50,  for  which  there  was  secoritj,  and  then 
£61  18s.  6d.,  estimated  as  good  debts— or  a  total  of  £111 
18s.  6d.  of  good  debts,  and  £268  6s.  8d.  of  doabtfnl  debts. 
The  whole  snm  realized  is  £68.  It  is  not  surprising  that 
creditors  are  not  satisfied  with  snch  poor  results  from  such 
large  outlay.  I  am  told  that  the  debts  were  sold  in  a  lump. 
I  express  my  dissatisfaction  at  this  mode  of  proceeding.  An 
official  assignee  is  not  to  do  his  duties  only  as  to  what  is  of 
no  trouble  to  him,  and  divest  himself  of  all  the  rest  by 
such  sale,  and  yet  to  have  a  per  centage  on  the  whole  of 
the  sum  realized.  Such  a  course  as  was  here  taken,  may 
be  the  most  injudicious  mode  of  realising  the  assets.  I 
haye  seen  enough  of  the  administration  of  insolyent  estates 
to  know  that  such  arrangements  are,  in  fact,  so  far  as 
one  side  is  concerned,  frequently  made  on  behalf  of  the 
insolyent ;  the  purchaser  is  generally  a  trustee  for  the 
insolyent,  who  buys  up  the  debts  for  next  to  nothing,  and  then 
the  debts  are  well  collected,  and  the  insolyent  gets  the  benefit 
of  what  should  haye  come  to  his  creditors.  So,  on  the  whole, 
I  think  that  these  payments  were  on  too  liberal  a  scale.  But 
I  do  not  think  that  they  were  such  oyerpayments  as  I  should 
charge  an  official  assignee  with  personally ;  where  there  is  no 
imputation  against  lus  honesty  or  fairness,  and  where  the 
payments  were  actually  made.  Seyeral  other  payments  are 
charged  as  excessiye,  and  as  now  explained,  they  were  charged 
in  bulk,  so  that  the  creditors  had  not  the  means  of 
knowing  the  items;  and  they  are  not  chargeable  with  a 
yexatiQus  attack  in  requiring  explanation.  The  explanation 
now  giyen  is  satisfactory.  The  assignee  is  entitled  to  all  sums 
paid  out  of  pocket,  unless  for  any  trouble  which  he  ought 
more  properly  to  haye  personally  taken  himself.  There  are 
items  for  telegrams,  for  transport  of  books,  and  for  clerical 
assistance.  The  only  debateable  item  is  the  last  one,  for 
employment  of  additional  clerks  for  scrutinizing  the  books ; 
but^  on  the  whole,  the  items  are  of  a  class  which  I  shall  not 
disallow.  As  to  the  claim  of  the  creditor's  cost  of  supporting 
his  proof,  I  do  not  find  any  authority  in  the  act  for  allowing 
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it  to  be  inserted  in  the  plan  of  distribution.     Returning  to  the 

claim  for  the  costs  of  opposing  the   claim  of  the  present 

applicant,  the  general  practice  of  this  Conrt  has  certainly 

been,  that  the  official  assignee  represents  all  the  creditors  in 

opposing  claims  on  the  estate ;  but  I  think  that  the  practice 

is  hardly  warranted  by  the  Act.     The  5  Vic.  No.  17,  section 

34,  provides  for  the  proof  of  debts  at  two  meetmgs,  at  one  of 

which  the  trustees  under  that  Act  are  appointed.    There  are 

to  be  two  meetings — "  the  first  for  receiying  proof  of  debts 

*'  against  the  said  estate  and  the  second  for  the  same  purpose 

<'  and  for  electing  a  trustee  or  trustees  for  the  collecti^on 

"  administration  and  distribution  thereof."     Section  36  enacts, 

that  every  creditor  shall  prove  his  debt  to  the  satisfaction  of 

the  Chief  Commissioner,  who  shall  admit  or  reject  the  same 

as  not  proved,  subject  to  appeal  to  any  Judge  of  the  Supreme 

Court.     It  does  not  however  provide  who  is  to  be   the 

antagonist.     It  says,  that  it  shall  be  lawful  <'  for  the  said 

**  Judge  on  the  application  of  any  party  interested  finally  to 

'<  admit  or  reject  any  debt  admitted  or  rejected  by  the  said 

"  Commissioner."     At  this   stage,   therefore,    ''  any  person 

interested  "  may  be  the  antagonist ;  and  the  Act  does  not  give 

the  trustee  power  to  oppose ;  he  is  not  mentioned ;  there  is 

nothing  in  the  Act  delegating  to  him  this  power.  Section  40  gives 

a  discretion  to  the  trustee  as  to  the  valuation  of  contingent 

debts.     Section  67  and  70  also  give  power  to  the  trustee  as 

to  the  examination  of  the  insolvent,  and  his  wife,  or  any  other 

person  known  or  suspected  to  be  in  possession  of  the  insolvent 

estate,  or  to  owe  it  any  debt.     These  persons  seem  subjected 

to  a  kind  of  bill  of  discovery  on  behalf  of  the  estate ;  but  that 

is  not  so  much  a  proceeding  in  the  Insolvent  Court,  as  a  guide 

in  sifting  for  and  recovering  property,  by  proceedings  before 

other    Courts.     So    that    those  sections  do  not  assist   in 

sustaining  the  practice  to  which  I  am  now  referring.    The 

7  Ftc,  No.  19,  substitutes  official  assignees  for  the  tmstees 

of   the    former    Act ;    but    the   latter   Act  gives   to   the 

assignees    "  all    and    singular  the  powers  priviliges  rights 

^^  duties    and    liabilites    in    all    respects "    which,    by    the 
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former  Act,  attached  or  belonged  to  or  devolyed  on,  or  might 
lawfully  be  enjoyed  or  exercised  by  the  trustees.  I  do  not 
wish  to  decide  anything  on  this  point,  and  should  be  yery 
sorry  to  inflict  costs  on  an  official  assignee  for  proceeding 
under  a  long  •established^ractice.  But  the  argument  for  the 
official  assignee  here  is,  that  it  is  for  the  majority  of  the 
creditors  to  approTe  of  the  opposition  to  the  particular  creditor; 
that  when  they  so  approve,  he  must  act  in  opposing  the  clum 
on  behalf  of  the  majority ;  and  that  then  the  creditor  is  not 
merely  to  bear  his  own  costs,  but  also,  when  the  opposition  is 
unsuccessful,  to  pay  his  share  of  the  unsuccessful  opposition. 
But  even  in  the  case  of  ninety-nine  creditors  opposing  one,  I 
cannot  say  that  the  one  is  to  pay  both  his  own  costs  and  his 
share  of  the  opposing  parties'  costs.  The  Act  does  not 
provide  meetings  of  creditors  for  this  purpose.  It  enables 
the  trustees  to  compound  debts,  and  do  other  things  in 
management  of  the  property;  but  it  does  not  expressly 
authorize  the  trustees  to  oppose  the  proof  of  debts  by 
direction  of  majorities,  though  the  61st  Section  provides  for 
their  advisingon  analogous  points.  The  affidavits  have  attributed 
to  the  official  assignee  a  conversation  in  which  he  told  Duke  he 
had  nothing  to  do  with  opposing  his  claims.  There  is  an 
answering  affidavit  by  the  official  assignee,  in  which  he  says 
that  he  told  Duke  he  had  no  personal  interest  in  opposing  his 
claim,  but  was  bound  to  do  so.  Duke  replies  again  by 
affidavit,  in  which  he  reiterates  his  first  statement.  The  official 
assignee  has  answered  agam,  stating  distinctly  now  what  I  do 
not  think  he  had  done  before,  that  he  had  personally  instructed 
the  opposing  attorney,  ai^d  paid  him ;  and  that  he  did  so  after 
having  made  personal  inquiries  as  to  Duke's  claim ;  and  he 
states  the  information  which  he  so  got,  and  on  which  he 
conducted  the  opposition.  I  have  looked  through  all  the 
affidavits  with  a  good  deal  of  care,  through  the  examinations, 
and  through  the  bill  of  costs.  There  is  a  good  deal  of 
confusion  still  about  Duke's  claim.  It  is  left  even  now  in 
obscurity.  I  think  it  was  not  wrong  to  have  sifted  this 
claim.     But   I  think  that  a  good  deal  of  the  information 
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which  the  official  assignee  sought  ineffectoallj  bj  soininoimig 
the  officer  of  the  bank  to  produce  their  books,  might  have  been 
obtained  without  that  step.  He  never  applied  in  a  simple  waj 
to  see  the  books  where  they  were,  but  got  into  a  squabble  as  to 
the  expense  of  the  bank  witnesses,  eand  after  an  expensive 
litigation,  got  such  definite  information  as  he  should  have  got 
from  the  creditor  whose  claim  he  opposed.  A  great  deal  of  this 
discussion  it  was  injudicious  to  raise.  The  conduct  of  the 
opposition  was  also  left  in  the  discretion  of  CoUyns^  Co.,  rather 
than  exercised  by  the  official  assignee  himself ;  and  this,  although 
CoUyns  &  Co.  had  no  peculiar  information.  He  should  not 
have  delegated  his  office  to  Collyns  &  Co.  On  the  whole,  I 
shall  deal  with  the  official  assignee  as  an  officer  who  should  be 
indemnified  if  he  exercised  an  independent  and  reasonable 
discretion ;  or  if  he,  in  the  regular  way,  put  himself  in  the 
hands  of  the  bulk  of  the  creditors  and  continued  the  litigation 
only  so  long  as  they  thought  fit.  The  creditors  do  not  seem 
to  have  formally  authorised  him,  but  as  the  bulk  of  them  in 
fact  opposed  the  claim,  I  do  not  think  I  should  disturb  the 
plan  so  far  as  their  share  of  the  costs  is  concerned.  But  the 
applicant  objects  fairly  to  pay  any  portion  of  the  costs  of  the 
unsuccessful  opposition  to  himself.  His  share  of  those  costs 
is  £33  14s.  I  deduct  that  sum,  and  direct  that  the  official 
assignee  pay,  in  addition  to.  what  he  has  entered  under  the 
plan  as  due  to  him  for  his  dividend,  this  sum  of  £33  lis. 
I  also  order  the  plan  to  be  amended,  by  stating  the  outstanding 
estate,  and  if  there  be  none,  by  stating  that  there  is  no 
outstanding  estate.  On  the  whole,  I  think  I  ought  to  give 
Duke  the  costs  of  this  application. 


The  Rule  will  be  made  absolute,  to  amend  in  the  particulars 
stated,  and  with  costs.  I  am  very  much  shaken  in  my  opinion, 
but  I  am  not  to  be  taken  as  now  deciding  against  or  condemning 
the  practice  hitherto  followed  of  the  official  asignees  disputing 
the  proofs. 

RuU  ahsoluU  with  costs. 
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Appeal  from  the  decision    of   A.   N.    Wrixon^   Esq.,   Section  41  of 

Commissioner  of  Insolvent  Estates  at  Qeelong,  rejecting  a  ^^^  5  pjj^^^ 

daim  by  Tolsan  to  rank  on  the  estate  of  the  Insolvent  as  ^°-  }?*  ^,  ^ 

,  enacting  that 

a  preferent  creditor  for  six  month's  rent,  due  at  the  tmie  of  no  distress  for 

the  sequestration.     Tolson  had  leased  certain  land  to  Brown,  ^^^J  j^^ 

which  Brawn  had  sub-let  to  one  Laing.     At  the  time  of  the  or  proceeded 

sequestration  there  were  none  ofBrowiCs  goods  on  the  premises  ge^uestration ; 

upon  which  Tol8<m  could  distrain.     V^re  were  at  that  time  fnd  giving  the 

landlord,  in 
considerable  arrears  of  rent  due  to  Tolson,  who  claimed  in  the  preference  to 

Insolvent  Court  at  Oeelongto rank, under5Fic.,No.l7,sec. 41,  ^g^J^„  ^ 

as  a  preferent  creditor  for  six  months'  rent,  and  as  an  ordinary  months'  rent 

creditor  for  the  remainder  of  the  rent  due.    The  Commissioner  j^^^  ^^  ^j^^ 

refused  to  allow  any  portion  of  the  claim  to  rank  as  preferential,  estate,"       ^ 

•  applies  only  in 
on  the  ground  that  there  were  no  goods  of  the  insolvent  on  the  cases  of  the 

premises  at  the  time  of  the  sequestration.     From  this  decision  ™«>^v«»cy  of 
*^  *  the  person 

Tolson  now  appealed.  whose  goods 

wonld  he 
liahle  to 

Mr.  Lowes,  in  support  of  the  appeal.  distress. 

,  ^^  y^^^  Pleased  to 

Oar.  adv,  vult  b.,  who 

sah-leased  to 

•         C,   The  estate 

of  B,  was 

sequestrated 

after  more 

No9. 14.  Mb.  Justice  Moleswobth  : —  than  mx     • 

-»  months  rent 

In  this  case  the  application  was  that  of  a  landlord  to  be  from  hun  to 

allowed  a  preferential  daim  as  for  six  months'  rent.    The  dne.    A, 

documents  which  were  presented  before  the  learned  Commis-  ^"^^  \!f"* 

Insolvent 
•  Commissioner 

to  rank  on  the  estate  of  ^.  as  a  preferent  creditor  for  six  months'  rent,  and  to  prove 
with  the  other  creditors  of  B.  for  the  renuuning  rent.  The  Commissioner  refosed  to 
allow  any  portion  of  the  dum  to  rank  as  preferential,  as  there  were  no  goods  of  J7.  on 
the  premises  at  the  time  of  the  seqnestration. 

0)n  appeal,  the  Commissioner's  dediion  was  aiBrmed 
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In  re 

BSOWN 

ex  •parte 
TOLSOK. 


sioner  were  merely  evidence  of  the  fact  that  more  than  six 
months'  rent  was  due ;  and  it  was  sought  upon  those  documents 
to  obtain  a  preferential  order  for  six  months*  rent,  with  liberty 
to  prove  for  the  balance. 

The  question  turns  upon  the  construction  of  sec.  41  of  the 
Insolvent  Act  5  Ftc,  No.  17.  At  the  time  the  case  was  before 
me  I  had  an  indistinct  recollection  that  the  question  had  been 
involved  in  a  case  recently  before  the  Supreme  Court ;  and 
Mr.  Lawea  has  since  referred  me  to  the  case  of  Knight  v. 
Cameron,  which  was  before  His  Honor  the  Chief  Justice, 
Mr.  Justice  Williams,  and  myseli^  sitting  in  Banco,  on  the 
27th  of  June  last  That  was  a  case  of  replevin  which  involved 
this  question ;  but  there  the  rent  was  due  after  the  seques- 
tration, which  was  the  point  upon  which  mainly  the  decision 
of  the  case  proceeded.  There,  however,  the  same  question  as 
in  this  case  also  arose,  as  to  whether  this  section  of  the  Act 
prohibiting  distress  for  rent  applied  except  in  the  case  of  the 
insolvency  of  the  person  whose  goods  were  liable  to  be 
distrained  ;  and  some  members  of  the  Court  intimated  an 
opinion  that  the  section  in  question  only  applied  to  the  case 
of  an  insolvent  whose  goods  were  liable  to  distress. 

It  becomes  necessaiy  now  to  decide  this  point  upon  this 
section,  and  I  am  prepared  to  act  upon  the  view  thrown  out 
in  the  case  to  which  I  have  referred — ^namely,  that  it  is  only 
where  goods  of  the  insolvent  would  be  liable  to  distress  that 
the  section  is  restrictive  of  the  rights  of  the  landlord.  The 
operation  of  the  section  is,  to  deprive  the  landlord  of  the  right 
of  distress,  giving  him  a  preferential  claim  to  be  paid  rent  due 
for  not  more  than  six  months*  tenancy.  I  think  that  the 
latter  part  is  referential  to  the  former.  It  does  not  mean 
that  every  landlord  shaUbe  paid  six  months'  rent  as  a  preferential 
claim ;  but  such  landlords  only  as  it  deprives  of  the  right  of 
distress.  The  section  is  not  one  enabling  the  landlord  by 
any  means,  but  restricting  him  in  his  right  to  distrain,  and 
then  giving  a  certain  preferent  claim  in  compensation  for 
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that  restriction.  Therefore,  concurring  as  I  do  in  the  decision 
of  the  learned  Commissioner,  I  must  refuse  this  appeal 

Appeal  dismissed.  bbown 
ex  parte 
TOMON. 


In  rb  ROBERT  B.   RODEN,  an  Insolvent. 

November  21. 

JLn  this  case,  after  the  plan  of  distribution  had  been  filed,  After  a  plan  of 

but  before  it  was  confirmed,  the  Union  Bank,  alleging  them-  ^^^^*°^d 

selves  to  be  creditors,  had  caused  a  special  meeting  to  be  before 

called  for  the  proof  of  their  debt.      The  Official  Assignee  fresh  crecUtor* 

opposed  the  proof  successfully,  but  in  doing  so  incurred  £12  claimed  to 

prove,  and  was 

costs.     The  whole  of  the  assets  having  been  included  in  the  Bncoeasfhlly 

plan  of  distribution  previously  filed,  the  Official  Assignee  had  ^^^  ^^  *^« 

no  funds  wherewith  to  reimburse  himself  this  amount.  Assignee.    On 

an  application 
by  the  Official 

Sir  George  Stephen,  for  the  Official  Assignee,  now  moved  Assignee  to 

amend  his 
that  the  Official  Assignee  might  have  leave  to  amend  the  plan  plan  by 

of  distribution,  by  the   insertion  of  the  £12  paid  for  these  ^^|^^^ 

costs.  by  him  in 

resisting  the 

fresh  claimant, 

the  Court 
granted  the 

Mb.  Justice  Moleswobth  :—  bS'^d  th^t 

the  better 
This  is  a  very  inconvenient  mode  of  proceeding.     It  would  course  would 

have  been  much  better  that  the  plan  of  distribution  should  ^y^q  ^i^ 

have  been  confirmed ;  and  that  any  creditor  who  had  n^lected  ^^^  ^^® 


to  come  in  before,  should  have  been  allowed  to  re-open  the  confirmed,  and 

plan,  which  permission  would  have  been  granted  only  upon  ^^^y^^^^^ 

the  terms  of  such  creditor,  whether  successful  or  unsuccessful  would  have 

in  his  application,  paying  all  the  costs  incurred  by  all  partiea  to  re^^^ir'^ 

In  this  case,  however,  I  will  allow  the  plan  to  be  amended  in  ^'^y  '^P^^  *^® 
.  terms  that  he, 

the  particular  referred  to.  whether 

successful  or 
unsuccessful  in  his  application,  should  pay  all  the  costs  incurred  by  all  parties. 
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Nov.  14^  21. 

On  an 

application  by 
a  creditor  to  * 
set  aside  a 
Yolnntary 
sequestration 
made  by  one 
partner  only 
of  a  firm  of 
two,  the 
Official 
Assignee  does 
not  represent 
all  parties; 
and  notice 
mnst  be  given 
to  "all  the 
parties/' 
including  the 
party 
voluntarily 
sequestrating. 

On  an 
application  by 
a  creditor  to 
set  aside  a 
voluntary 
sequestration 
by  one 
partner  only 
of  a  firm  of 
two,  on  the 
ground  that 
It  was  not 
made  on  the 
petition  of 
"  the  greater 
number  of  the 
partners,"  the  > 

vaH^lyrfthe    Official  Assignee  and  the  insolvents.— The  petition  ia  not  by  a 
sequestration  ^  r  ^i 

depends  upon 

the  antecedent  consent  of  the  partner  not  joining  in  the  petition,  and  cannot  be  supported 
by  his  subsequent  approval. 

Everv  person  ixguriously  affected  by  an  order  of  sequestration — ^for  example,  a  creditor 
stopped  by  it — ^has  a  right  to  investigate  its  validity. 

Voluntary  sequestration  of  the  estate  of  two  partners,  made  on  the  petition  of  one 
only,  without  the  antecedent  consent  of  the  other,  set  aside  on  petition  of  a  creditor, 
but  under  drcumstances  without  costs. 


In  be  YORSTON  and  WEBSTER^  Insolvents, 
Ex  PAETE  M*EWAN. 

XN  this  case  an  Order  for  sequestration  of  the  joint  estate  of 
the  firm  had  been  obtained  on  the  5th  October,  on  the  petition 
of  Marmaduke  Webster,  one  of  the  partners. 

Mr.  BillinQy  on  behalf  of  Mr.  if  c^u^an,  a  creditor,  now  moved 
on  notice  to  the  Official  Asignees  only,  that  the  Order  mi^t 
be  discharged,  and  all  subsequent  proceedings  be  set  aside,  with 
costs,  on  the  ground  that  l^e  Order  was  not  made  on  the 
petition  of  the  '^  greater  number  of  the  partners,"  as  required 
by  the  5  Vic.j  No.  17.  sec.  4. 

Mr.  Justice  Molesworth, — ^This  application  ought  to  be  on 
notice  to  all  the  parties.  I  cannot^  in  a  motion  of  this  nature, 
recognize  the  doctrine  that  the  Official  Assignee  represents  all 
the  parties  interested.  Obviously,  when  it  is  sought  to  set 
aside  a  sequestration  which  a  man  has  voluntarily  effected,  he 
ought  to  be  served  with  notice. 

Motion  postponed;  applicant  paying 
Official  Assignee  the  costs  of  the  day. 


Mr.  Billing  now  renewed  the  application,  on  notice  to  the »*^ 
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minority  of  the  partners.     One  cannot  be  a  majority  of  two. 

In  England  in  a  petition  for  a  fiat  all  the  partners  mnst  join ; 

Buckland  v.  Newsame  {k)y  Ex  parte  Fife  (Z).     The  form  of 

petition  given  in  Skinner,  p.  94,  shews  that  it  must  be  by  aU      ^^"^^^ 

the  partners,  or  the  greater  number  residing  in  the  colony.  aitd  Webster 

ex  parte 


M'EWAN. 


Mr.  LaweSf  for  the  Insolvents. — ^Theie  were  affidavits  before 
the  Judge  who  made  the  Order,  shewing  that  the  other  partner  . 
concurred  in  the  petition,  although,  being  absent  from 
Melbourne,  he  could  not  sign  it.  The  clause  requiring  the 
majority  of  the  partners  to  join  in  the  petition  is  only  for  the 
benefit  of  the  partners,  and  this  is  not  an  objection  which  a 
creditor  can  take. 

Sir  George  Stephenj  for  the  Official  Assignee. — ^This  is  a 
mere  irregularity  in  the  proceeding,  which  it  is  competent  to 
the  Court  to  amend.  In  the  case  of  In  re  Fish  in  this  Court 
the  petitioning  creditor  petitioned  for  the  sequestration  of  his 
own  estate,  upon  which  an  Order  was  made  for  the  seques- 
tration of  the  insolvent's  estate ;  but  in  tiiat  case  the  Court 
held  that  it  was  competent  to  the  Court  to  amend  the  petition. 
In  the  case  of  In  re  Scharff  there  were  two  brothers  in  part- 
nership, but  one  only  resident  in  the  Colony ;  but  the  Court 
held  the  sequestration  good  upon  the  petition  of  the  partner 
in  the  Colony  upon  proof  of  the  assent  of  the  absent  partner. 


Mb.  Justice  Molbswoeth  : — 

In  this  case  the  very  documents  upon  which  the  seques- 
tration was  based  shew  that  Torsion  did  not  concur  in  this 
measure  being  taken.  He  seems  afterwards  to  have  approved 
of  what  had  been  done ;  but  the  validity  of  this  sequestration 
depends  upon  his  antecedent  consent,  which  was  not  given ; 
and  this  strikes  at  the  very  root  of  the  jurisdiction  in  the 

(*)  1  Taunt.,  477.  (0  2  Mont,  k  Ayr,  674. 
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IKSOLYENCT  "^^^^  ^^*"  complain  of  this,  and  no  other  person.     I  think 

eveiy  party  injuriously  affected  by  any  act  has  a  tight  to  be 

YoBSTON  1^6u-d  as  to  the  validiiy  of  that  act     Where  creditors  are,  as 

AND  Websteb  in  this  case,  stopped  by  the  sequestration,  they  have  a  right 
ex  parte 
M<£wAx.      to  investigate  the  validity  of  the  Order  by  which  they  are 

stopped.      In    this    case  there  appears    to    have    been   an 

irregularity,  and  it  is  not  matter  of  form  only.     No  statement 

truly  made  by  Mr.  Webster  could  have  got  over  the  difficulty. 

He  had  no   power  to  sequestrate  his  partner's  estate,  and 

therefore  it  is  not*  a  matter  of  form  ;  but  the  sequestration  was 

made  without  the  concurrence  of  one  of  them.     I  therefore 

think  the  Order  must  be  set  aside,  but  under  the  circumstances 

without  costa 


In    be   JAMES   ROGERS,    an    Insolvent, 
Ex  PABTB  ISABELLA  MIACHLAN. 


November  28, 


A  voluntary 
settlement  by 
an  insolvent 
on  his  wife 
and  infant 
children  may 
be  impeached 
under  5  Tic., 
No.  17,  8.  7, 


XVULE  nwi,  under  5  Ftc,  No.  17,  sec.  7,  calling  upon  the 

trustees  of  a  Yoluntary  settlement,  executed  by  the  insolvent 

within  twelve  months  of  the  sequestration  of  his  estate,  to  shew 

cause  why  the  settlement  should  not  be  set  aside  as  against 

Isabella  M^Lachlany  a  creditor  at  the  time  of  the  execution 

of  the  settlement.     By  direction  of  the  Court  the  rule  was 

upon  rule  «m,  geared  upon  the  trustees  of  the  settlement,  and  also  upon  the 
served  on  the  ^  ^  r 

trustees  and       Cestuis  que  tnistent,  the  children  of  the  insolvent,  who  however 
fiither.  and  «. -i       . 

without  a  rait   Ad  not  appear. 
instituted  for 
the  purpose. 

Section  7,  of  5  Vic.,  No.  17,  is  quite  independent  of  the  solvency  of  the  party  at  the 
time  of  executing  the  settlement. 

As  to  costs  under  that  section,  though  there  has  been  some  conflict  of  authority,  the 
precedent  of  M*Donogh*8  Case  should  be  followed,  and  costs  be  given  to  the  creditor ;  on 
the  principle  that  the  Act  should  be  so  construed  as  that  the  creditor  should  be  paid  bis 
debt  in  full ;  but  the  trustees  of  the  settlement  should,  where  infants  are  concerned,  have 
their  costs  in  priority  out  of  the  estate. 
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Mr.  Lowes  J  for  the  Trustees,  shewed  cause. — ^In  the  absence 
of  the  Ceatuia  que  trustent,  who  are  infants,  the  Court  will 
not  set  aside  the  settlement,  except  in  a  suit  instituted  for 
the  purpose,  and  in  which  the  infEuits  appear  by  guardian. 
[Abraham. — In  M^DonogKs  Case  in  this  Court  there  were 
infants,  and  the  trustees  only  were  served  as  representing 
them.  In  Sugden's  Case,  also  in  this  Court,  the  Chief  Justice 
refused  to  allow  the  costs  of  a  Bill  being  filed,  because  there 
was  a  summary  remedy  under  the  Act]  [Molesworth^  J. — I 
think  the  inf&nts  are  represented  by  their  trustees,  as  well 
probably  as  they  would  be  by  a  guardian  in  a  suit  Their 
father  has  been  served  in  their  behalf  and  he  is  their  natural 
guardian.]  There  is  no  evidence  before  the  Court  of  any  fraud 
at  the  time  this  settlement  was  executed,  and  no  evidence 
that  the  settlor  was  then  insolvent  The  trustees  are  at  all 
events  entitled  to  their  costs  in  priority  out  of  the  estate. 


1861. 

iHSOLVBirCT. 
In  re 

BOGBBS 

ew  parte 
M'Laohlak. 


'Sir,  Abraham,  in  support  of  the  Bula — ^The  question  of 
solvency  at  the  time  of  executing  the  settlement  is  not  to  be 
considered  As  to  the  costs,  the  creditor  is  to  be  placed  in 
the  same  position  as  she  would  have  been  if  the  settlement  had 
not  been  executed,  and  therefore  she  is  entitled  to  the  costs  of 
resorting  to  this  remedy. 


Mr.  Justice  Molesworth: — 

This  clause  is  quite  independent  of  the  solvency  of  the  party 
at  the  time  of  executing  the  settlement ;  and  I  think  in  this 
case  the  settlement  ought  to  be  set  aside  so  far  as  it  prevents 
this  creditor  receiving  her  debt  in  full  It  is,  however,  a 
clause  creating  a  new  right  and  a  new  remedy,  and  it  is  a 
question  whether  by  intendment  it  covers  the  right  to  costs. 
There  is  some  conflict  of  authority  as  to  the  power  of  the 
Court  to  give  costs  in  cases  of  this  kind.  I  will,  however, 
follow  the  precedent  in  M^Donogh's  Case,  and  give  costs.     I 
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In  re 
B00BB8 
ex  parte 

M'LACHLAK. 


think  the  daiue  ought  to  be  so  constraed  as  that  the  creditor 
should  be  paid  his  debt  in  full,  which  he  would  not  be  if 
deprived  of  his  costs.  Nevertheless,  I  think  the  trostees 
ought  to  have  their  costs  in  priority  out  of  the  estate,  as 
I  think  it  very  desirable  where  infants  are  concerned  that 
somebody  should  appear,  and  make  the  best  case  they  can  on 
their  behalf 

Bule  absolute,  with  costs;    Trustees' 

costs  to  he  paid  in  priority  out  of 

the  trust  estate. 


December  1%. 


In  be  JOHN  WILLIAM  ANMER,  an  Insolvent, 
Ex  PAKTB  SHUTTLEWORTH. 


In 


this  case  a  caveat  had  been  lodged  by  Mr.  Shuttleworth, 


The    Chief 
confirmation.' 


Commissioner    now    presented    the    plan    for 


A  Solicitor 

penon  makine  *^®  Solicitor  of  the  Insolvent,  against  the  confirmation  of  the 

a  voluntary       pjmi  of  distribution  filed  by  the  Official  Assignee, 
leqaestration  .^  « 

services  in 
preparing  tbe 
schedule,  and 
subsequently 
at  the 
meetings  in 
the  estate,  for 
which  the 
taxed  diarges 
were 

£16  2e.  sa. 
The  Solicitor 
did  not  shew 
nplitnde 

I  taxing  and 
presenting  his 
costs,  and  tiie 
Official 
Assignee 

refh«Bd  to  pay  a  balance  fbund  due  on  taxation,  the  plan  of  distribution  having  been 
filed  before  Uiis  claim  for  costs  was  made.  The  Solicitor  entered  a  cavetU  against 
confirmation  of  the  plan ;  and  in  person  moved  to  amend  the  plan,  by  Uie  insertion  of 
the  unpaid  balance  of  his  taxed  costs. 

Seld,  that  the  costs  were  not  chargeable  at  all ;  and  that,  at  all  events,  they  should 
have  been  taxed  with  the  greatest  promptitude,  so  that  the  Solicitor's  daim  should  not 
be  a  dog  on  the  filing  of  the  plan ;  and  Motion  refused. 


Mr.  Shuttleworth  in  person,  moved  that  the  plan  might  be 
amended  by  the  insertion  of  an  unpaid  balance  of  his  taxed 
costs.  The  sequestration  was  a  voluntary  one.  Mr.  Shuttleworth 
was  solicitor  of  the  insolvent  in  preparing  the  schedule,  and 
subsequently  at  the  meetings  iu  the  estate.  His  costs  had 
been  taxed  at  £16  2s.  2d.y  of  which  he  had  been  paid  only 
£9  I2s.  ;  and  the  Official  Assignee  refused  to  pay  the  balance. 
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Sir  George  Stephen^  for  the  Official  Asaigneey  stated,  for  the 
information  of  the  Court,  that  the  practice  hitherto  had  been 
to  allow  these  costs,  though  such  allowance  might  not  be 
expressly  directed  by  any  part  of  the  letter  of  our  Insolvent 
Law.  It  was  for  the  benefit  of  the  estate  and  of  the  creditors 
that,  it  should  be  so,  for  these  costs  thus  came  under  the  eye 
and  control  of  the  taxing  officer.  The  plan  having,  however,  in 
this  instance,  been  filed  before  this  daim  for  costs  was  made, 
the  Official  Assignee  desired  the  opinion  of  the  Court  upon  the 
matter. 


1861. 
ImoLYziroT. 

In  re 
Akmxs 

ex  parte 
SHtrrrLB- 

WOSTH. 


Mb.  Justiob  Molbswobth: — 

I  have  already  decided  that  an  application  of  this  kind  can 
only  be  made  upon  notice  to  all  the  creditors  ;  and  such  notice 
does  not  appear  to  have  been  given  here.  My  impression 
always  was  that  the  insolvent  paid  these  costs  out  of  his  own 
pocket.  There  are  items  in  the  bill  of  costs,  for  ''  attending 
insolvent  with  Official  Assignee."  I  do  not  think  a  solicitor 
should  be  paid  to  act  as  prompter  in  an  interview  between  an 
insolvent  and  his  Official  Assignee.  In  the  first  place,  I  do 
not  think  these  costs  are  properly  chargeable  at  alL  In  the 
next  place,  if  a  solicitor  who  acts  for  an  insolvent  in  preparing 
his  schedule  is  entitled  to  his  costs  out  of  the  estate,  he  ought 
to  have  them  ascertained  with  the  greatest  promptitude,  so 
as  for  his  claim  not  to  be  a  clog  upon  the  filing  of  the  plan 
of  distribution.  Here  the  solicitor  has  not  shewn  such 
promptitude  in  taxing  and  presenting  his  costs :  he  deferred 
doing  so  until  it  came  to  a  mere  scramble,  at  the  last  moment^ 
whether  he  should  make  his  daim  or  the  Official  Assignee 
should  file  his  plan  first  Upon  the  whole,  I  think  I  ought 
not  to  make  the  Order  asked  for.  There  are  so  many  humane 
charges  on  behalf  of  insolvents,  and  so  many  kindnesses  and 
courtesies  in  their  interest^  that  it  seems  to  me  the  creditors 
are  regularly  plundered. 

Order  to  re-open  plan  refused. 
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Insolvenot. 

Fehruartf  6. 

Adherence  to 
a  stricter 
practice  as  to 
enlargements 
of  rules  fiin 
for 

sequestration 
approved  of; 
and  a 

peremptory 
enlargement 
of  the  rule 
"on  this 
occasion," 
granted  only 
on  payment  of 
full  costs  by 
the  applicant. 


In  be  DOWNIE  and  MURPHY,  allbqed  Insolvewts  (m). 


R 


>ULE  nisi  for  compulsory  sequestratioii. 


Sir  Oeorge  Stephen^  for  the  Petitioning  Creditor,  applied  for 
an  enlargement  of  the  rule. 

Mr.  Abraham  opposed,  and  cited  In  re  Keighran  (n). 

The  Chief  Juatiee. — The  Court  appears  to  have  been 
creeping  into  a  course  of  irregularity ;  and  I  see,  from  the  case 
dted,  that  my  brother  Molesworth  has  endeavoured  to  observe 
a  more  strict  practice.  After  these  two  cases  I  should  not 
hesitate  to  discharge  such  a  rule,  if  a  similar  case  arose  and 
the  petitioning  creditor  was  not  prepared  to  go  on ;  but  I 
win,  on  this  occasion,  enlarge  the  rule  peremptorily  to  next 
Thursday,  on  payment  of  costs  by  the  applicant. 


Sir  Oeorge  Stephen  asked  His  Honor  to  fix  the  amount  of 
the  costs. 

The  Chief  Justice, — Certainly  not. 


(m)  Coram,  JStawell,  C.  J. 


(»)  Ante,  p.  8. 
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1862. 
In  bb  JOHN  M*MUKRET,  an  alleged  Insolvent  (o).         


R 


February  e. 

IJLE  nisi  for  compulsoiy  sequestration.  Preliminary 

objections  to  a 


0D1( 

ral< 


e  nisi  for 


Sir  Oeorge  Stephen,  in  support  of  the  role.  sequestration, 

^         -^       '  ^^  must  be  taken 

when  Counsel 
Mr.  Lawes  contra,  took  certain  preliminary  objections.  appears  to 

enkrgement 
The  Chief  Justice  oTerruled  all  these  objections;  because,  ^-^  otherwise 

though  preliminary,  none  of  them  had  been  taken  on  a  previous  when  cause 

oomes  to  be 
occasion,   when  the   alleged  insolvent  appeared  by  Counsel  shewn,  they 

to  oppose  an  enlaigement  of  the  rule  nisi  for  sequestration.   wiU  be  deemed 

But  for  such  waiver,  His  Honor  said,  he  deemed  some  of  the  though  grave 

,  .  ones, 

objections  grave  ones. 

(o)  Coram  StaweU,  C.  J. 


In  rb  THOMAS  FURNEAUX  MANN  and  the 
INSOLVENT  ACTS  (p). 


R 


April  24,  26. 

ULE  nisi  for  compulsory  sequestration.  A  Rule  nisi  for 

sequestration 
is  a  proceeding 
Since  the  service  of  the  Rule  nm,  the  alleged  insolvent  had  ^^  pffrsonam 

died.    All  the  affidavits  were  regular  and  complete,  but  a  rem.    It 

doubt  arose  whether  the  proceedings  had  not  abated  by  the  5f*I?  rth^^ 

death  of  the  insolvent.  alleged 

insolvent ;  and 
cannot  be 

Mr.  Billing^  for  the  petitioning  creditors,  moved  the  Rule  revived,  or 

otiherwise 

absolute. — In  the  Colonial  Insolvent  Act,  no  provision  is  made  carried  on, 

against  his  re- 
presentatives, 
(p)  Coram  Chapman,  J. 


104  SUPREME  COURT:   VICTORIA. 

1862.  for  the  death  of  the  inBolvent  pending  the  Rule  nisi.  Bj  the 
IvsoLTSNCY.  English  Bankrnptcj  Act,  the  Court  can  proceed  in  the  eyent 
jr^  of  the  death  of  the  insolvent  after  adjudication ;  but  if  he  die 
MAifir.  after  the  fiat,  but  before  adjudication,  the  proceedings  fall 
through  altogether  ;  Ex  parte  Beale  (g).  This  may  be  said 
to  be  a  casus  omissus  in  the  Colonial  Act,  and  the  Court  will 
deal  with  the  matter  by  analogy  to  the  English  practice. 
The  utmost  length  the  Court  at  home  has  gone  is,  to  require 
the  personal  representative  of  the  deceased  bankrupt  to  be 
summoned  and  have  notice  of  the  proceedings ;  In  re  Green  (r). 
[^Ghapmanj  J. — ^All  the  cases  you  cite  proceed  upon  the  fact 
that  the  English  Bankruptcy  Acts  have  made  provision  for 
this  case,  which  the  Colonial  Act  has  not  done.]  This 
Court  is  sufficiently  seized  of  the  estate  to  deal  with  it, 
notwithstanding  the  subsequent  death  of  the  insolvent;  for 
the  moment  the  Rule  nisi  was  obtained,  the  estate  was 
divested  from  the  insolvent,  and  vested  in  the  Official  Assignea 
The  form  of  the  Rule  nisi  is,  that  it  will  be  made  absolute 
unless  cause  be  shewn ;  and  here  no  cause  is  shewn. 

Cur,  adv.  mUt. 


April  26.      Mr.  Justiob  Chapman  : — 

I  have  considered  the  point  which  has  arisen  in  this  case, 
and  I  am  of  opinion  that  a  Rule  nisi  for  sequestration  is  a 
proceeding  in  personam^  and  not  in  rem — I  therefore  think 
that  this  Rule  has  abated  by  the  death  of  Manny  and  that  it 
cannot  be  revived  under  the  Rules,  or  otherwise  carried  on 
against  Mannas  representatives.  The  Rule  nMi  must  therefore 
be  discharged. 

Eule  dischargtd. 


(q)  2  Vef.  &  B.,  29.  (r)  1  Dea.  &  Ch.,  249. 
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1862. 


In  re  PATRICK  TURNBULL  and  GEORGE  Ihsolvbnct. 

TURNBULL,   Insolvbntb.  February  27. 

^arch  6. 

XJlN   Order  for  the  compulsory  sequestration   of  the  joint  On  a  motion 

estate  of  these  insolvents,  who    were  partners  cartying  on  g^^^^^^^n^ 

business  under  the  style  of  "  Tumbull  Brothera,^  was  recently  of  the  separate 
,  .  .     J  estate  of  each 

obtained.  partner  of  a 

firm  whose 

Ct  estate 
been 

in  Chambers,  to  whom  th«  application  had  been  previously  ^""^'^rSlJ. 

made)  for  an  Order  or  Orders  for  the  sequestration  of  the      Meld,  that 

separate  estate  of  each  of  the  members  of  the  firm  of  Tumbull  ^^retionj 

Brothers.     The  matter  was  thus  referred  to  the  Court  in  as  on  voluntary 

seqaeBtrationSy 
consequence   oL  supposed  fluctuations  in  the  practice,  and  the  joint 

doubts  as  to  what  is  the  law.   The  cases  of /»rtfJlfoZ^e7w/or/(«),  ^t^^^^^*^ 

In  re  J.  B.  Were  ^  Co.  (t),  and  Bates  v.  Loewe  (v),  were  estate  of 

Cur,  adv.  vult.   of  the  separate 
estate  of  each 

partner;  and 

that  there 
need  be  no 
_  _       T  i^  separate  order 

^^  6.  Me.  Justice  Chapman  : —  of  seqnestra- 

—  tion  of  any  one 

Upon  this  application  being  made,  I  was  referred  to  the  case  of  the  separate 

of  Mr.  J.  B.  Were's  insolvency,  in  which  Mr.  Justice  Molesworth  ^hgn  the  joint 

decided  that,  in  the  case  of  a  voluntary  sequestration,  that  estate  and 

sequestration  extended  to  the  separate  estates  of  the  partners  estates  are 

who  had  voluntarily  sequestrated  their  estate,  of  course  not  Jhey^,J^^ 

including  absent  partners.     I  think  that  ruling  is  right  so  fkt  kept  distinct 

as  Mr.  Justice  Molesworth' a  decision  goes ;  and  upon  examining  ^p^^  them 

carefully  the  Act  5  Vic.^  No.  17,  I  think  the  same  principle  respectively. 

applies  to  a  compulsoiy  sequestration. 


(*)  Sup.  Ct.  Tie,  26  April  1860.  (v)  1  W.  &  W.,  Eq.,  7. 

(0  Sup.  Ct.  Vic. 
VOL.  I. 1.  E.  &  M.  I 
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1862. 

Iksolvenot. 

In  re 

TCRNBULL. 


The  4tli  section  of  the  Act  applies  to  a  voluntary  sequestration 
by  a  Company,  as  it  is  called  ;  and  at  the  end  of  that  section 
is  a  provision  that,  "  after  the  Order  for  any  such  sequestration 
''  is  made  the  like  proceedings  shall  and  may  be  had  and  take 
"  place  concerning  such  estates,"  referring  to  estates  seques- 
trated by  administrators  or  trustees ;  "  and  the  partner  or 
''  partners  of  such  Companies  as  are  herein  provided  concerning 
''  other  estates  and  other  insolvents."  That  clause  makes  the 
whole  Act,  as  it  were,  extend  to  the  partners  in  a  jointiy 
sequestrated  estate,  just  as  if  the  estate  were  that  of  a  sole 
trader.  That  is,  as  to  voluntary  sequestration.  The  17tii 
section,  which  relates  to  the  sequestration  of  the  estate  of  a 
Company  upon  the  petition  of  a  creditor  or  creditors,  contains 
precisely  the  same  enactment — that  all  the  provisions  of  the 
Act  shall  apply  to  the  estate  and  to  the  persons  of  the 
insolvents,  just  as  in  the  case  of  sole  traders.  I  find,  therefore, 
that  there  is  no  distinction  in  that  respect  between  voluntaiy 
sequestrations  and  compulsoiy  sequestrations  of  partnership 
estates ;  and  in  the  other  provisions  of  the  Act  applying  to  all 
insolvents  I  find  no  distinction  wh&tever  between  a  voluntaiy 
and  a  compulsory  sequestration. 


I  find  farther  that  it  would  be  absolutely  impossible  to  carry 
out  the  intention  of  the  Act  thoroughly,  imless  the  insolvents 
were  treated  individually,  although  the  estate  was  sequestrated 
by  two  persons  trading  together,  or  on  the  petition  of  a  creditor 
against  two  or  more  persons  trading  together.  The  provisions 
of  the  Act  apply  altogether  to  the  insolvent  individually,  jnst 
as  the  Bankrupt  Acts  do  in  England.  The  words  of  the  53rd 
section  as  to  the  vesting  are  so  general  that  they  would  apply 
to  any  interest  whatever  which  either  of  the  partners  might 
have  in  any  property  whatever,  and  not  merely  to  any  estate 
in  which  he  was  jointly  interested.  The  same  generality,  or  I 
may  almost  say  universality,  of  language  is  adopted  in  the 
amending  Act,  the  7  Vic,  No.  19,  sec.  14,  and  the  whole  of  the 
personal  estate  is  divested  at  once  so  far  as  the  insolvent  is 
concerned,  and  is  by  the  mere  force  of  the  statute  vested  in 
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the  Official  Assignee ;  and  in  the  10th  Vic,  No.  14,  the  same 
language  is  used.  The  Insolvent  being  treated  throughout 
the  whole  Act  as  an  individual,  the  way  the  joint  estate  vests 
appears  to  me  to  be  by  the  vesting  of  the  several  parts  of 
which  it  is  composed.  Then  the  same  individuality  is  carried 
out  in  the  clauses  relating  to  the  examination  of  the  insolvent ; 
and  he  could  hardly  make  a  true  discovery  of  all  his  property 
unless  he  disclosed  his  private  property  as  well  as  the  joint 
property  of  the  estate.  Then,  again,  in  the  clause  as  to 
wearing  apparel,  there  is  no  distinction  between  the  separate 
estate  and  the  joint  estate,  and,  as  in  all  the  other  clauses, 
the  insolvent  is  treated  individually  when  once  the  Order  of 
Sequestration  ia  made. 


1862. 

Ikbolvekct. 

In  re 
TUBNBULL. 


It  appears  to  me,  therefore,  that,  in  the  case  of  the  seques- 
tration of  partnership  estates,  or  Companies'  estates  as  it  is 
called,  whether  the  sequestration  be  voluntary  or  compulsoiy, 
when  once  the  Order  for  sequestration  is  made,  the  insolvents 
must  be  treated  individually,  and  that  there  is  no  necessity  for 
sequestrating  the  separate  estates  of  the  partners.  I  think, 
therefore,  that  no  separate  Order  of  Sequestration  is  required 
in  the  case  of  the  separate  estates  of  these  partners.  Of  course, 
when  the  joint  estate  and  the  separate  estates  come  to  be 
administered,  they  must  be  kept  distinct  as  to  claims  upon 
them  respectively. 


1  2 
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1862. 


iNBOLVBirCY. 


In  rb   henry  CHRISTOPHERS,   an  Insolvknt. 


March  6, 18. 

An  Insolvent 
who  had 
received  from 
S,  money  to 
be  invested  at 
interest  on 
good  and 
approved 
secorities  on 
account  of  B., 
lent  the  money 
on  bills  drawn 
by  and  payable 
to  himself,  did 
not  disclose  his 
character  as 
agent  in  any 
transaction, 
nor  make  any 
entry  in  his 
own  books  to 
shew  he  held 
the  money  as 
trustee  or 
agent,  and 
scheduled  it  as 
a  loan  to 
himself: 

Held,  that 
he  had 
appropriated 
to  his  own  use 
money 
entrusted  to 
him  as  an 
agent,  and 
under  the 
7  Vic.,  No.  19, 
sec.  18,  was 
rightly  refused 
his  certificate 


xjlPPEAL  from  a  decision  of  the  Chief  Commiesioner  of 
Insolvent  Estates  refusing  the  Insolvent  his  certificate,  under 
the  7th  Ftc,  No.  19,  sec,  18,  on  the  ground  of  his  having 
expended  for  his  own  benefit,  or  appropriated  to  his  own  use, 
moneys  entrusted  to  him  as  an  agent. 

The  Insolvent  had  received  from  a  Mr.  Edward  Baker 
£220  to  invest  for  him,  and  had  signed  a  memorandum  of 
receipt  in  the  following  words  : — 

"  Received  from  Mr.  Edward  Baker  Two  hundred  and 
''  twenty  pounds  sterling  to  be  invested  at  interest  on  good 
'<  and  approved  securities  on  his  account  for  periods  not 
"  exceeding  two  years  from  date. 

"  Castlemaine  9th  Feb.  1860. 

"  £220.  "  Henry  Christophebs." 

The  Insolvent  lent  out  this  money  on  bills,  drawn  by  and 
payable  to  himself  personally,  and  did  not  disclose  his 
character  as  agent  in  any  transaction.  In  his  schedule,  also, 
he  treated  the  money  as  a  loan  to  himself,  and  entered 
Mr.  Baker  as  an  ordinary  creditor. 

Mr.  LaweSf  for  the  Insolvent,  the  Appellant. 

Sir  George  Stephen^  for  the  Official  Assignee,  in  support  of 
the  judgment  of  the  Chief  Commissioner. 


Mr.  Justice  Chapman: — 

I  cannot  doubt,  from  the  whole  tenor  of  this  transaction, 
that  the  Insolvent  has  improperly  kept  out  of  sight  the  fact 
that   this  money  was   not  his   own  property,  but   that  of 
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Mr.  Baker,  He  has  treated  it  as  his  own  and  scheduled  it 
as  his  own,  and  there  is  nothing  in  his  hooks  to  indicate  the 
true  state  of  the  case,  that  he  was  the  holder  of  this  property 
as  a  trustee  or  as  an  agent,  having  no  interest  whatever  in 
it,  except  a  bare  remuneration  for  his  services  in  the  way  of 
commission.  If  this  had  been  treated  as  trust-money  there 
should  have  been  some  indication  in  the  books  of  Christophers 
to  that  effect ;  and  then,  when  his  estate  became  insolvent,  it 
should  at  once  have  been  stated  to  the  Official  Assignee  by  the 
Insolvent,  "  These  bills  are  not  my  property  ;  they  are  bills 
which  I  have  received  from  borrowers  out  of  ,a  fund  deposited 
with  me  for  that  purpose  by  Mr.  Bakery  Instead  of  that 
the  insolvent  has  entered  these  bills  as  part  of  his  assets,  and 
has  put  down  Mr.  Baker  as  a  creditor  on  his  estate  for  the 
whole  amount  he  received  from  him.  That  makes  it  an 
appropriation  to  his  own  use,  although  perhaps  not  an 
expending  for  his  own  benefit.  His  power  of  so  expending  it 
is  cut  off  only  by  his  insolvency,  which  has  brought  the  bills 
into  the  hands  of  the  Official  Assignee.  Giving  the  matter  the 
best  consideration  I  am  able,  and  with  a  very  strong  disposi- 
tion to  relax  the  severity  of  this  part  of  the  Act  if  I  saw  that 
I  had  the  power  to  do  so,  yet  I  cannot  interfere  with  the 
decision  at  which  the  learned  Chief  Commissioner  has 
arrived.     The  appeal  will,  therefore,  be  dismissed. 


1862. 
Inbolvekct 

In  re 
Chbisto- 

PHSB0. 


Sir  George  Stephen  applied  that  the  Official  Assignee  might 
be  allowed  to  charge  upon  the  estate  the  costs  of  opposing 
the  certificate  in  the  Court  below  and  also  on  appeal,  the 
opposition  having  been  authorized  by  two  of  the  largest 
creditors  upon  the  estate. 


Mr.  Justice  Chapman, — It  does  not  appear  how  many 
creditors  there  are,  and  how  many  of  them  have  justified  this 
proceeding.  The  Official  Assignee  may,  however,  allow  him- 
self these  costs  in  the  plan  of  distribution,  subject  to  any 
objection  that  may  be  made  when  the  plan  comes  before  the 
Court  for  confirmation. 

Appeal  dismissed. 
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SUPREME   COURT:    VICTORIA. 


1862. 

Insolvency. 

March  27. 
April  3. 

In  the 

expression  in 
7  Vic.,  No.  19, 
sec.  18,  "in 
contemplation 
of  insolvency 
or  knowing 
himself  to  be 
insolvent," 
the  latter 
words  are  not 
merely 


In  be  gilbert  HANDASYDE,  an  Insolvknt. 

XjLPPEAL  from  a  decision  of  the  Chief  Commissioner  of 
Insolvent  Estates,  refusing  the  Insolvent  his  certificate. 


The  Insolvent's  application  for  a  certificate  was  opposed 
before  the  Commissioner  npon  various  grounds,  and  was 
ultimately  refused  by  him,  under  the  7th  Fjc,  No.  19,  sec.  18, 
upon  two  of  the  grounds  raised,  viz. : — 1.  That  the  Insolvent 
had  unjustifiably  made  away  with  or  disposed  of,  otherwise 
the  former  but  *^*^  ^^^^  fi^^  *^^  ^^^  *  valuable  consideration,  certain  portions 
of  his  property;  and — 2.  That  knowing  himself  to  be  insolvent, 
he  had  given  a  creditor  an  unjust  preference. 


the  word  "  or" 
is  disjunctive. 

The 
words  "  in 
contemplation 
of  insolvency  " 
mean  that  the 
insolvent  is  in 
contemplation 
of  sequestrat- 
ing his  estate, 
and  the  words 
"  knowing 
himself  to  be 
insolvent " 
mean  that  the 
insolvent 
knows  himself 
to  be  incapable 


From  the  evidence  taken  in  the  Insolvent  Court,  it  appeared 
that  in  April  1860,  the  Insolvent,  being  extensively  engaged 
in  business  in  Melbourne,  entered  into  an  arrangement  with  a 
Mr.  Williamson  to  manage  a  store  for  the  Insolvent  at  the 
Pyrenees.  Subsequently,  finding  that  his  business  was  not 
prosperous,  in  order  to  raise  money  at  once,  he  continued  to 
buy  goods  on  credit,  consigned  them  to  Willicansan^  took  his 
acceptances  for  much  less  than  the  goods  were  worth,  and  made 
over  the  whole  stock  to  him  as  security  for  the  acceptances ;  and 


of  meeting  his   \\^{^  course  was  pursued  to  within  a  few  weeks  of  the  insolvency, 
engagements.  . 

Upon  this  evidence  the  Commissioner's  Judgment  as  to  the 

first  of  the  above  grounds  of  objection  proceeded.  In  support 
of  the  second  objection,  the  evidence  upon  which  the  Commis- 
sioner founded  his  Judgment,  was  to  the  effect  that  the 
Insolvent,  being  indebted  to  his  brother  in  a  sum  of  £100  for 
money  advanced  by  him  to  the  Insolvent,  paid  this  sum  to  his 
brother  on  the  25th  May  1860,  being  shortly  before  the  date 

of  the  sequestration,  by  a  cheque  on  his  bankers,  where  he 
pledging  them 

to  raise  money,  is  "  unjustifiably  disposing  of  goods  otherwise  than  JoikJ  fide  "  within 
the  meaning  of  7  T'tc.,  No.  19,  sec.  18. 


Circum- 
stances under 
which  an 
insolvent  is 
held  to  have 
given  a 
creditor  an 
unjust 
preference. 

Buying 
goods  and 
immediately 
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had  already  an  overdrawn  account,  but  which  cheque  was 
honoured  on  presentation.  In  his  evidence  the  Insolvent  had 
also  stated  that  the  money  paid  by  him  to  his  brother  on  the 
25th  May  was  "  his  brother's  money ;"  but  gave  no  evidence 
to  shew  that  it  was  money  entmsted  to  him  by  his  brother 
for  any  specific  purpose.  The  Insolvent,  also,  in  the  course  of 
his  evidence  admitted  that  on  the  21st  May  he  "  found  him- 
self surrounded  by  difficulties." 


1862. 

Insolvency. 

In  re 
Handasyde. 


Sir  George  Stephen^  in  support  of  the  Appeal. 

Mr.  Lawes,  for  Creditors,  in  support  of  the  Judgment  of 
the  Chief  Commissioner. 

Cur,  adv.  vult. 


Mb.  Justice  Chapman: — 

In  this  case  I  took  time  to  consider  the  grounds  of  the 
Chief  Commissioner's  decision,  in  order  that  I  might  read  the 
whole  of  the  Insolvent's  evidence  upon  which  that  decision  was 
founded ;  and  with  every  disposition  not  to  press  the  language 
of  the  Statute  against  the  Insolvent  further  than  the  facts 
disclosed  by  the  evidence  warrant,  I  can  arrive  at  no  other 
conclusion  than  that  the  decision  is  well  founded,  and  that 
the  appeal  must  be  dismissed. 


Aprils. 


Of  the  two  charges  —  that  the  Insolvent  unjustifiably 
disposed  of  property  otherwise  than  bond  j/ide;  and  that, 
knowing  himself  to  be  insolvent,  he  gave  an  unjust  preference 
to  a  creditor — I  am  disposed,  contrary  to  the  opinion  of  the 
Chief  Commissioner,  to  give  the  more  weight  to  the  second, 
because  it  seems  to  me  to  be  the  more  clearly  proved,  and  to 
be  less  capable  of  lenient  construction.  In  the  words  of  the 
18th  section,  "  in  contemplation  of  insolvency  or  knowing 
himself  to  be  insolvent,"  I  recognise  the  distinction  which  is 
suggested  by  the  Chief  Commissioner.    I  think  the  expression 
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"  in  contemplation  of  insolrency  "  means  in  contemplation  of 
the  sequestration  of  his  estate  ;  whilst  the  words  "  knowing 
himself  to  be  insolyent,"  mean  knowing  himself  to  be  incapable 
of  meeting  his  engagements.  The  word  "  or,"  in  some  Statutes 
is,  no  doubt,  equivalent  to  '*  otherwise,"  and  then  the  second 
phrase  is  only  explanatory  of  the  first ;  as,  for  instance, 
"  bailiwick  or  jurisdiction"  in  the  Statute  of  Marlbridge.  Here, 
however,  it  is  used  in  the  disjunctive,  separating  two  distinct 
states  of  circumstances.  The  question,  then,  is,  did  the 
Insolvent,  when  he  drew  £100  from  the  bank  and  paid  the 
money  to  his  brother,  know  himself  to  be  in  insolvent 
circumstances  ?  The  whole  of  his  statements  as  to  his  liabilities 
and  assets  seem  to  me  to  shew  that  he  must  have  had  that 
knowledge.  Thus  he  states  that  on  the  21st  May  he  ^'  found 
himself  surrounded  by  difficulties,"  and  only  four  days  after- 
wards we  find  him  drawing  on  the  bank,  where  he  had  no  funds, 
and  with  the  money  so  obtained,  paying  his  brother.  Two 
suggestions  are  pressed  upon  me  in  his  favour  by  his  counsel, — ' 
first,  that  the  date  is  wrong,  and  ought  to  have  been  set  down 
as  the  27th  instead  of  the  21st  of  May;  and,  secondly,  that 
in  paying  the  money  he  was  merely  fulfilling  a  trust.  Now, 
as  to  the  first, — ^his  evidence  was  read  over  to  him,  or  read 
by  him,  and  he  signed  it,  and  then  was  the  proper  time 
for  tlie  correction  of  an  important  date.  That  he  made  no 
attempt  to  do  so,  convinces  me  that  the  suggestion  is 
an  after-thought,  when  the  consequence  of  the  earlier  date 
became  apparent  to  him  by  the  arguments  of  counsel.  As  to 
the  second  suggestion,  the  Insolvent  says,  "  The  money  was  my 
brother's."  This  expression  is  ambiguous.  In  a  loose  way, 
the  Insolvent  may  have  considered  the  money  as  his  brother's, 
though,  in  fact,  lent  to  him  in  the  ordinary  way.  If  the 
money  had  been  entrusted  to  him  by  his  brother  for  a 
specific  purpose,  and  was,  therefore,  never  money  at  the 
Insolvent's  disposal — if  it  had  been,  in  fact,  tnist  money, 
which  the  Insolvent  was  bound  to  hand  over  to  his  brother,  it 
would  have  been  easy  for  the  Insolvent  to  have  explained  the 
transaction  to  the  Chief  Commissioner;  and,  had  it  really 
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borne  that  character,  I  cannot  doubt  that  the  explanation 
woold  have  been  given.  As  a  mere  suggestion  it  comes  too 
late;  and  I  agree  that  the  payment  constitutes  an  unjust 
preference,  and  is  fraudulent  as  regards  the  other  creditors. 
I  also  think  that  in  drawing  the  money  from  the  bank  a  debt 
was  created  which  the  Insolvent  had  no  reasonable  or  probable 
expectation  of  paying. 


1862. 

iNSOLtEWCT. 

In  re 
Handasydb. 


With  regard  to  the  transactions  with  Williamson,  I  think 
they  bear  the  character  which  the  Chief  Commissioner  has 
assigned  to  them ;  but,  had  they  stood  alone,  I  should  probably 
have  hesitated  to  disallow  the  certificate,  because  I  think 
considerable  allowance  should  be  made  for  the  sanguine  hopes 
which  traders  often  entertain  of  a  favourable  turn  in  their 
affairs,  even  after  they  have  fallen  into  considerable  difficulties ; 
and  these  transactions  do  not,  in  point  of  time,  come  down  so 
nearly  to  the  moment  of  the  final  catastrophe  as  the  payment 
to  the  brother.  Htill,  the  character  of  the  transaction  is  borne 
out  by  the  evidence.  The  goods,  as  they  were  purchased, 
"  were  made  away  with  or  disposed  of,"  by  way  of  pledge,  for 
less  than  the  price  which  the  insolvent  had  to  pay  for  them. 
The  Insolvent  says,  that  he  considered  the  goods  made  over 
to  Williamson  to  have  become  that  person's  property ;  and  I 
cannot  accept  the  suggestion  of  his  counsel,  that  the  Insolvent 
meant  thereby  "  a  special  property,"  such  as  lawyers  under- 
stand by  a  pledge  or  bailment.  Buying  goods  and  immediately 
pledging  them  to  raise  money,  whereby  they  become  liable  to 
what  is  commonly  called  a  "  slaughter  sale,"  is  "  unjustifiably 
disposing  of  goods  otherwise  than  5ona^Je,"  within  the  meaning 
of  the  18  th  section  of  the  Act. 


For  these  reasons  I  am  of  opinion  that  the  appeal  must  be 
dismissed. 

Appeal  dismissed. 
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Cap.  X.  of  the     XlULE  nisi  for  compulsory  sequestration. 

Sv^emeCowrt 

Rules,  headed 

«  Miflcel-  Mr.  Billing  moyed  the  rule  absolute. 

laneons," 

applies  to 

proceedings  in       Mr.  J,  w.  Stephen  shewed  cause. — No  notice  of  objections 

the  Insolyency   ,        ,  , 

jurisdiction.       has  been  filed  by  the  alleged  insolvent,  but  the  proceedings 

RnleTTf         ^^  *^®  matter  are  upon  the  face  of  them  irregular,  and  the 

Cap.  X.,  is         rule,  therefore,  cannot  be  made  absolute.      First.  The  bond 

fmd  applS       given  by  the  petitioning  creditor  is  attested  in  the  name  of 

equally  to         the  insolvent  instead  of  that  of  the  petitioning  creditor,  the 

material  and  .  .  ^  *  o 

immaterial        attestation  being  "  Signed  sealed  and  delivered  by  the  said 

^Xe-*^^      -Henry  Stephenson  in  the  presence  of,"  &c.     [C^oproaw,  J.— 

ations.  Would  the  bond  be  invalid  if  it  had  no  attestation  at  all  ?] 

On  appeal      ^^  ^  ^^*  ^  ^*  hsisfe  an  attestation  it  should  be  a  correct  one. 

from  the  Secondly.  The  affidavits  were  not  filed  before  the  Order  was 

decision  of  a 

Judge  making  made.    [^Chapman,  J. — It  is  impossible  to  ascertain  that,  from 

^)lute  an       ^j^^  proceedings  themselves,  which  are  all  that  is  before  the 

sequestration:    Court.     The  affidavit  is  marked  as  being  filed  on  the  same 

full  Court^    ^  ^*y  *®  *^®  Order  is  dated,  and  we  must  presume  that  it  was 

MoJesworth  J.  properly  done.]     Thirdly.  The  affidavits  are  not  folioed  in  the 

doubting  but  .  .-iii-r^,  -^  r      ^  r  j^,  T 

not  dissenting,  margin,  as  required  by  the  Rules  of  Court  {w).     [Chapman^  J. 

that  it  was        — j  think  the  objections  as  to  the  affidavits  not  beinir  filed 

ground  for  ... 

reversing  the     in    time,    and   not   being   folioed,   cannot   be    entertained.] 

J^e?and*^^  Fourthly.  The  affidavit  by  the  petitioning  creditor  has  several 
discharging  alterations  and  interlineations,  which  are  not  initialled  or 
for  sequestra-  marked  by  the  Commissioner  taking  the  affidavit ;  the  amount 
^fflH*  ^^^  *^^  ^^  *^®  petitioning  creditor's  debt  being  altered  in  two  places 
which  it  was  from  "  Eighty-six  pounds  seven  shillings  and  six  pence  "  to 
obtained 

contained  interlineations,  which  had  not  been  ''  noticed  in  the  margin  opposite  thereto 
by  the  officer  or  person  taking  such  affidavit." 

Cases  for  hearing  on  appeal,  unless  entered  before  the  time  appointed  for  the 
commencement  of  the  Appeal  Sittings,  cannot  be  heard  at  those  sittings,  except  by 
consent. 

{w)  Cap.  X.,  R.  7. 
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"  Eighty-six  pounds  two  shillings  and  three  pence."  The 
Eules  of  Court  provide  "  that  no  affidarit  shall  be  filed,  or 
"  if  filed  shall  be  allowed  to  be  read,  with  any  erasure  or 
'^  interlineation  therein,  unless  the  same  be  noticed  in  the 
'^  margin  opposite  thereto  by  the  officer  or  person  taking  such 
"  affidavit "  (x).  Fifthly.  The  petition  does  not  disclose  any 
act  of  insolvency,  it  merely  stating  that  the  alleged  insolvent 
was  required  by  the  sheriff's  officer  to  satisfy  the  judgment 
or  point  out  sufficient  disposable  property  to  satisfy  the  same, 
■  without  stating  where  he  was  so  required.  Sixthly.  The  alleged 
insolvent  has  not  been  properly  served  with  the  process  of 
the  Coart.  [Billing. — His  appearance  in  Court  waives  that 
'  objection.]  No ;  he  appears  to  object  that  the  Court  has  no 
jurisdiction,  he  not  having  been  properly  served.  He  ought 
to  have  been  served  with  all  the  proceedings,  whereas  he  has 
been  served  with  the  sunmions  only.  The  regular  practice  is 
always  to  serve  the  alleged  insolvent  with  all  the  proceedings. 
The  Insolvent  Act  (y),  sec.  25,  requires  the  petitioning  creditor 
to  take  out  the  process  of  the  Court.  [Chapman,  J. — That 
may  have  reference  to  some  practice  when  the  Act  was  passed 
of  which  we  know  nothing  now.  This  proceeding  is  by  order 
nisi,  and  the  ordinary  course  with  a  rule  nisi  is  to  serve  the 
rule  itself  without  anything  else.]  Here  neither  the  order  nisi 
nor  the  petition  has  been  served. 


In  re 
Stkphbnbok. 


Mr.  Billing,  in  support  of  the  Rule. — As  to  the  first 
objection,  the  bond  is  not  required  to  be  attested,  and  the 
error  in  tlie  attestation  does  not  vitiate  it.  In  support  of  the 
fourth  objection,  the  Miscellaneous  Rules  in  Cap.  x.  of  the 
Eules  of  Court  of  February  1854  are  relied  upon ;  but  these 
Miscellaneous  Rules  do  not  apply  to  the  Insolvent  Jurisdiction 
of  the  Court,  they  having  reference  only  to  those  jurisdictions 
which  are  specially  provided  for  in  the  Rules  of  which  they  are 
a  part.  [^Chapman,  J. — The  Rule  referred  to  merely  affirms 
what  without  any  rule  is  the  practice  of  all  Courts  as  to 


(x)  Cap.  X.,  R-  4. 


(^)  5  He,  No.  17. 
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affidavits.]  Then  the  alteration  in  the  affidavit  is  not  material. 
The  Act  only  requires  the  petitioning  creditor's  debt  to  amount 
to  £50,  and  the  debt  stated  in  the  affidavit,  whether  it  be 
taken  with  or  without  the  alteration,  is  above  that  amount. 
His  Honor  the  Chief  Justice  having  made  the  Order  nisi  on 
these  affidavits,  it  is  to  be  presumed  that  he  was  satisfied  with 
them.  As  to  the  fifth  objection,  the  allegation  of  the  act  of 
insolvency  follows  the  words  of  the  Act,  and  this  is  sufficient. 
Afl  to  the  sixth  objection,  there  is  no  necessity  to  serve  any- 
thing but  the  summons. 


Mr.  Justice  Chapman: — 

I  think  the  mistake  in  the  attestation  of  the  bond  is 
altogether  immaterial,  because  no  attestation  is  really  neces- 
sary to  the  validity  of  a  bond.  Then,  as  to  the  interlineations 
in  the  affidavit,  I  think  the  Miscellaneous  Rules  do  apply  to 
insolvency  matters.  These  Rules  of  1854  evidently  are  at  the 
commencement  of  them  meant  to  apply  to  all  the  jurisdictions 
of  the  Court,  and  there  are  certain  provisions  as  to  intituling 
the  proceedings  of  the  Court,  in  which  the  Insolvency  Juris- 
diction is  particularly  mentioned.  I  think,  therefore,  that  the 
Miscellaneous  Rules  are  not  confined  to  the  jurisdictions  more 
especially  dealt  with  by  the  previous  Rules.  Then  it  is  true 
the  Rule  in  question  says,  "  any  erasure  or  interlineation"  which 
would  substantially  mean  whether  material  or  immaterial,  but 
the  presumption  is,  that  at  the  time  the  Chief  Justice  made 
the  Order  nisi  this  trifling  alteration  was  brought  before  his 
notice ;  and  the  alteration  in  itself  is  so  utterly  unimportant 
that  I  do  not  think  I  ought  to  allow  the  objection.  The  next 
objection  is  as  to  the  act  of  insolvency,  and  that,  I  think,  is 
sufficiently  set  forth.  Then  as  to  the  service,  that  depends 
upon  the  express  wording  of  the  Act.  No  doubt,  where  the 
question  is  simply  one  of  discharging  or  making  absolute  an 
Order  ntsi,  then  the  whole  of  the  requirements  are  sufficiently 
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fulfilled  by  serying  the  Order  nisi  itself ;  but  here  something 

else  is  required — ^namely,  to  bring  the  insolvent  himself  before 

the  Court,  to  answer  whether  the  order  ought  to  be  made 

absolute  or  not.     The  Act  requires  the  process  to  be  taken    sxephekbom. 

out,  and  the  process  usually  taken  out  is  something  in  the 

nature  of  an  original  writ :  it  is  directed  to  the  Sheriff  in  the 

first  instance,  and  he  is  directed  to  summon  the  insolvent ;  he 

does  so,  and  I  think  that  is  sufficient  to  comply  with  the  Act. 

There  being,  therefore,  no  other  objection,  and  the  insolvent 

being  here,  the  Order  for  sequestration  will  be  made  absolute. 


Mr.  <7.  W,  Stephen  applied  that  the  Order  might  be  made 
absolute  without  costs,  the  insolvent  having  since  the  service 
of  the  rule  nisi  tendered  payment  of  his  debt  to  the  petitioning 
creditor. 

Mr.  Justice  Chapman. — ^That  is  too  late.  I  think  it  would 
be  a  fraudulent  preference  if  the  creditor  took  the  money. 
There  is  a  recent  decision  of  the  Privy  Council  that  every 
preference  is  a  fraudulent  preference. 


The  Insolvent  now  appealed  to  the  full  Court  against  the 
Order  absolute  for  sequestration,  upon  the  fourth  and  sixth 
of  the  grounds  above-mentioned. 


Ma^  12  (z). 


Mr.  Abraham,  for  the  Respondent  (the  petitioning  creditor), 
objected  that  this  appeal  had  been  set  down  for  hearing  after 
the  1st  May,  the  day  appointed  for  the  commencement  of  the 
Appeal  sittings,  and  could  not  therefore  be  proceeded  with  at 
these  sittings. 

Mr.  J.  W.  Stephen^  for  the  Appellant. — The  sittings  were 
postponed  from  the  1st  to  the  12th  inst.,  and  did  not,  in  fact, 

(2)  Coram  StaweU,  C.  J. ;  WilUams,  J. ;  and  MolMworth,  J. 
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1862.  commence  until  to-day.  This  postponement  must  enure  to 
the  benefit  of  the  snitors;  and  although  the  list  cannot  be 
fed  during  the  sittings,  still  the  commencement  of  the  sittings 

-'»»**  having  been  postponed,  this  case  was,  in  fact,  set  down  before 
the  sittings  began,  and  can  therefore  be  heard. 

Mr.  Abraham,  in  reply  upon  this  point. — The  Court  has 
already  decided  that  no  case  can  be  set  down  during  an 
adjourned  sittings.  [^Molesivorth,  J. — As  I  remember  the 
decision,  it  was  that  the  Court  had  a  discretion  as  to 
disposing  of  its  list ;  that  it  was  not  bound  to  dispose  of  the 
entire  list  as  it  stood  on  the  last  day  of  the  sittings,  when  it 
had  been  fed  during  the  sittings ;  but  not  that  the  Court 
had  no  jurisdiction  to  entertain  cases  set  down  pending  the 
sittings.]  Here  the  decision  appealed  from  was  gi?en  pending 
the  time  appointed  for  the  sittings. 

The  Chief  Justice. — We  think  this  objection,  if  taken, 
must  prevail.  There  certainly  is  a  distinction  between  the 
decision  formerly  pronounced  and  the  present  case.  At  the 
same  time,  properly  speaking,  causes  ought  to  be  entered 
before  the  time  appointed  for  the  commencement  of  the 
Appeal  Sittings.  If,  however,  both  parties  consent,  the  Court 
is  ready  to  hear  the  case.  If  it  stand  over,  it  will  stand  OTer 
without  costs. 

Mr.  Abraham  agreed  to  waive  the  objection,  and  the  case 
proceeded. 


Mr.  J.  W,  Stephen,  in  support  of  the  appeal,  cited  TuUtf 
V.  Osmond  (a). 

Mr.  Abraham  and  Mr.  Billing,  for  the  Respondent. — As  to 
the  objection  with  regard  to  the  service,  the  summons  recites 

(a)  Vic.  Law  Times,  145. 
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the  rule  nisiy  and  service  of  the  summons  is  sufficient  -without 
anything  else.  [_The  Chief  Justice. — ^We  have  no  doubt  upon 
that  point.]  Then  as  to  the  affidavit,  the  alteration  is  not 
material,  and  the  Rule  of  Court  is  intended  to  applj  only 
where  the  alteration  is  one  of  importance.  The  Rule  in 
England  relates  only  to  alterations  in  the  Jurat ;  and  in  the 
construction  of  that  Rule,  the  Court  has  held  that  it  is  only 
applicable  to  material  alterations.  Austin  v.  Orange  (J>). 
[  Williams,  J. — Although  the  Rule  in  England  is  confined  to 
the  Jurat,  the  practice  of  the  Court  is  not  so.]  No ;  but  it 
has  been  held  that  an  immaterial  alteration  in  the  body  of  an 
affidavit  need  not  be  noticed  by  the  Commissioner.  Be 
Imeson  (c).  Under  the  1 3th  section  of  the  Insolvent  Act, 
this  affidavit  must  have  been  produced  to  the  learned  Judge 
who  made  the  order  nisi,  and  having  been  accepted  by  him,  it 
cannot  now  be  questioned.  [WilliamSyJ, — Why  did  you  not 
ask  the  Judge  below  to  have  the  affidavit  re-sworn  ?]  His 
Honor  below  was  with  us,  which  rendered  such  an  application 
unnecessary. 


1862. 
IirsoLVEiroT. 

In  re 
Stbphensok. 


Mr.  J.  W.  Stephen,  in  reply. — Any  application  to  re-swear 
the  affidavit  should  have  been  made  at  the  time  the  Order  nisi 
was  applied  for. 


The  Chief  Justice  : — 

I  regret  that  this  matter  was  not  arranged  in  the  Court 
below.  As  it  now  comes  before  us,  it  appears  to  me  that  the 
Rule  is  imperative,  and  the  objection  must  prevail  It  is 
impossible  to  say  what  may  or  may  not  be  important  alter- 
ations ;  and  if  the  party  making  the  affidavit  be  left  to  decide 
that,  it  will  lead  to  the  very  difficulty  the  Rule  is  framed  to 
prevent     It  is  contended  that,  inasmuch  as  this  affidavit  wa& 


(b)  4  Dowl.,  P.  C,  576. 
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laid  before  the  Judge  who  made  the  Order  niVi,  it  was  bis 
duty,  to  have  seen  this  alteration ;  but  I  do  not  think  in  an 
ex  parte  proceeding  it  is  to  be  so  held.  The  person  affected 
had  then  no  opportunity  of  protesting.  The  instant  he  had 
that  opportunity  the  objection  was  taken ;  and  having  been 
taken,  I  think  must  prevail.  The  appeal  will  therefore  be 
allowed,  but  without  costs. 


Mb.  Justice  Williams  concurred. 


Mr.  Justice  Molesworth: — 


I  feel  some  doubt  upon  this  decision,  not  upon  the  ground 
of  the  immateriality  of  the  alteration — ^for  the  Rule  equally 
applies  whether  the  alteration  be  material  or  not — ^but  as  to 
whether  this  objection  can  be  taken  at  this  stage  of  the 
proceedings  or  in  this  way.  The  Rule  is  that  no  affidavit 
shall  be  used  with  interlineations ;  and  of  course,  if  the  Judge 
in  Chambers  observed  the  interlineations,  he  would  make  no 
Order  upon  the  affidavit.  But  here  the  Order  has  been  made, 
and  I  am  inclined  to  think  that  it  is  one  of  those  cases  in 
which  the  principle  fieri  non  debet  factum  valeat  applies.  I 
have  some  doubt  whether  this  objection  is  available  in  the 
way  of  shewing  cause  against  the  rule,  and  whether  in  order 
to  enable  the  party  to  avail  himself  of  it,  he  should  not 
expressly  apply  to  have  the  Rule  nisi  set  aside  on  that  ground. 
I  can,  however,  hardly  say  that  I  dissent  from  the  decision  of 
the  Court. 


Mr.  Billing  applied  to  be  allowed  to  re-swear  this  affidavit. 
The  Chief  Justice, — No.     You  must  commence  de  novo. 
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1862. 
In  rb  JOHN  RANDLE  PASOOE,  ak  Insolvbnt  (d).        ' — — ' 

IirsoLVEircT. 

Ifajf  12. 

J.N  this  case  the  Insolyent  had  presented  a  petition  of  There  is  no 

appeal  from  the  decision  of  the  Chief  Commissioner  refusing  the  Chief  ™ 

him  his  certificate.  CommisBioner 

of  Insolyent 
Estates  direct 

Mr.  Lawesy  for  the  Insolvent,  now  applied  that  the  appeal  ^^^^ 
might  be  heard  by  the  Court  of  Appeal  in  the  first  instance,   as  a  Court  of 
instead  of  by  the  primary  Judge.  ^'^^ 

Thb  Chief  Justice. — Why  are  we  to  presume  that  the 
decision  of  the  primary  Judge  will  not  be  satisfactory  to  all 
parties  ?  There  is  no  appeal  from  the  Chief  Commissioner  to 
this  Court  sitting  as  a  Court  of  Appeal.  We  are  sitting  here 
to  hear  appeals  from  the  primary  Judge. 

Mr.  Justice  Moleswobth. — ^The  appeal  from  the  Chief 
Commissioner  could  not  be  heard  in  the  present  sittings  as  an 
Appeal  Court.  The  original  appeal  may  be  heard  by  seyeral 
Judges  sitting  in  banco ;  but  that  is  not  the  Court  which  is 
now  sitting. 

AppUcatwn  refltsed. 


{d)  Coram  StaweU,  C.  J.;  WUliamg,  J,;  and  Moidtworik,  J. 


(. 
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Insoltenct. 

June  12, 19. 

"Rent  accrued 
due  is  a  debt 
within  the 
meaning  of 
the  words  (m 
the  5th  Vio., 
No.  17,  B.  7), 
"  whose 
debt  was 
contracted," 
and  the 
existence  of 

distrSs  do«B^     ^*^  contracted  the  debt,  or  the  cause  thereof  had  arisen,  and 

not  affect  the 

operation  of 

the  Statute; 

but  under 

the  words 

immediately 

following,  "  or 

the  cause  of 

whose  debt 

had  arisen ;" 

the  rent  of  a 

current 

quarter  not 

yet  actually 

accrued  due  at 

the  time  of  a 

voluntary 

settlement 

made,  is  not 

gfrouud  for 

setting  the 

settlement 

aside,  "  in  so 

&r  as  such 


In  re  CHARLES   EDWARD   COATES,  ah   Ltbolvest, 
Ex  PARTE  ROBERT  HEPBURN. 

jLVULE  nisi,  under  5  Fic,  No.  17,  sec.  7,  calling  on  William 
Holliwell  Evans,  as  the  trustee,  and  on  the  wife  and  children 
of  Coates,  as  the  Cestuis  qui  trustentf  under  a  settlement 
executed  by  Coates  in  favour  of  his  wife  and  children,  on  the 
22nd  of  May  1862,  to  shew  cause  why  the  settlement  should 
not  be  set  aside,  so  &r  as  H^bum  was  thereby  prevented 
from  receiving  the  full  amount  of  his  debt ;  on  the  ground 
that  the  settlement  was  executed  by  the  insolvent  after  he 


within  twelve  months  preceding  the  sequestration,  and  without 
valuable  consideration. 

The  debt  claimed  by  Hephum  was  due  for  a  sum  covenanted 
by  lease  to  be  paid  for  rent  of  a  hotel.  Part  of  this  rent  had 
accrued  before  and  part  after  the  settlement 


Sir  George  Stephen^  for  the  Trustee,  shewed  cause. — ^The 

creditor  here  being  a  landlord,  it  does  not  apppear  that  in 

point  of  fiict  he  has  been  prevented  by  the  settlement  from 

obtaining  the  fuU  amount  of  his  debt,  inasmuch  as  he  has  not 

been  prevented  by  the  settlement  from    distraining.     The 

creditor  here  is  not,  in  the  words  of  the  statute,  a  creditor 

whose  debt  was  contracted  or  the  cause  of  whose  debt  had 

arisen,  prior  to  the  making  of  the  settlement ;  for  the  settlement 

creditor  would  was  antecedent  to  the  date  at  which  the  second  quarter's  rent 

prevented         accrued  due,  and  the  first  quarter's  rent  which  was  due  at 

from  receiving  the  time  of  the  settlement  being  executed,  has  been  tendered 
theftiU  ®  ^ 

amount  of  his 
said  debt." 

The  words  "  the  cause  of  whose  debt  had  arisen"  have  no  other  meaning  than  "  cause 
of  action ;"  and 

Semhle,  per  Cht^man,  J.,  that  they  are  even  narrowed  to  such  causes  of  action  u 
result  in  a  debt. 
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to  the  landloid  and  refused.  There  is  no  evidence  that  Coatea 
was  insolvent  at  the  date  of  the  settlement,  and  this  is  necessary 
to  render  it  liable  to  be  set  aside  under  the  Act  It  has  been 
held  by  the  Privy  Council  in  The  Bank  of  AuBtralasia  v. 
Harris  (e),  that  in  Section  8  of  the  Insolvent  Act  the  words 
<<  having  the  effect  of  preferring  any  then  existing  creditor  to 
another"  apply  only  to  a  fraudulent  preference ;  and  the  same 
principle  must  be  applied  in  reading  the  7th  section,  and  it 
must  in  order  to  set  this  settlement  aside  be  shewn  that 
it  was  fraudulent. 


1862. 

Inbolvbnct. 

I*  re 

COATES, 

Ss  parte 
Hbpbusk. 


Mr.  Abraham  in  support  of  the  Rule. — ^The  decision  of  the 
Privy  Council  on  section  8  can  have  no  relation  to  section  7. 
There  can  be  no  doubt  as  to  this  creditor's  right  to  have  the 
settlement  set  aside  so  far  as  regards  the  one  quarter's  rent 
due  at  the  time  of  its  execution.  The  tender  of  the  insolvent 
was  made  conditionally  on  the  one  quarter's  rent  being  accepted 
in  full  of  all  further  claim,  and  this  was  refused  by  the 
creditor.  As  to  the  rent  accrued  due  since  the  settlement,  the 
creditor  is  also  entitled  to  have  this  realized  out  of  the  settled 
property,  for  the  words  of  the  Act  are  not  simply  "whose 
debt  was  contracted,"  but  also  "  or  the  cause  of  whose  debt 
had  arisen."  [^Chapman^  J. — ^The  words  most  strongly  against 
you  are  ''  so  fiftr  as  such  creditor  would  thereby  be  prevented 
from  receiving  the  fiill  amount  of  his  said  debt"  That  must 
mean  the  debt  contracted  before  the  settlement]  The  words 
"  cause  of  whose  debt  had  arisen"  can  have  no  meaning  at  all 
unless  they  are  to  be  referred  to  the  contract  itself  Here 
the  cause  of  the  debt  for  the  second  quarter's  rent  was  the 
covenant  in  the  lease.  [Chapman^  J. — ^There  is  no  complete 
cause  of  the  debt  until  the  right  to  enjoy  the  estate  under  the 
covenant  has  accrued.  I  cannot  see  that  this  has  any  other 
meaning  than  cause  of  action.]  The  words  "  whose  debt  was 
contracted"  meet  the  point  of  the  cause  of  action  having 
arisen. 


(e)  8  Jur.,  N.S.,  181.    8.  C.  1  W.  4  W.,  Law,  59. 

K  2 
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Mr.  Justice  Chapman. — ^The  point  as  to  the  second 
quarter's  rent  requires  very  careful  consideration.  As  to  the 
first  quarter's  rent,  I  have  no  doubt  that  notwithstanding  the 
tender,  the  applicant  would  be  entitled  to  the  order  asked  for. 

Cur,  adv.  wit. 


Jwteld.       Mb.  Justice  Chapman: — 

This  rule  is  under  the  7th  section  of  the  5th  Vic,  No.  17, 
which,  omitting  words  not  applicable  to  this  case,  is  asfollows  : — 
"  All  alienations  made  by  any  person  after  he  has  contracted 
''  any  debt  and  within  twelve  months  preceding  the  sequestration 
"  of  his  estate  as  insolvent  to  any  person  whatsoever  without 
'<  valuable  consideration  shall  be  liable  to  be  set  aside  at  the 
'<  instance  of  any  creditor  of  the  said  insolvent  whose  debt 
*^  was  contracted  or  the  cause  of  whose  debt  had  arisen  prior 
*^  to  the  making  of  such  alienation  in  so  &r  as  such  creditor 
*^  would  thereby  be  prevented  from  receiving  the  fcdl  amount 
«  of  his  said  debt." 


It  appears  from  the  affidavits  that  Coates  was  tenant  of  a 
public-house,  under  a  lease  bearing  date  the  16th  May  1859, 
at  a  rental  of  £600  a  year,  subsequently  reduced  to  £400 
a  year.  All  rent  had  been  paid  up  to  the  1st  April,  1861. 
On  the  1st  July  another  quarter's  rent  became  due,  and  this 
is  relied]  on  as  the  "  debt  contracted"  within  the  meaning  of 
the  section.  On  the  9th  July  a  tender  was  made  on  behalf 
of  Coates  of  the  sum  of  £100,  but  it  was  not  accepted.  An 
action  was  brought  against  Coates  to  recover  the  quarter's 
rent,  but  the  tender  was  not  pleaded,  nor  was  the  £100  paid 
into  court ;  and  the  sum  of  £100  was  in  November,  1861, 
recovered,  with  costs.  On  the  Ist  October  another  quarterns 
rent  became  due,  which  was  recovered  in  an  action  in  the 
County  Court  It  was  between  these  two  dates — namely,  on 
the  23rd  of  September — that  the  voluntaiy  settlement  was 
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executed ;  that  is,  after  the  first  debt  was  contracted,  but  before         1862. 
the  second  accrued  due.     The  sequestration  was  on  the  30th    Insolvency. 
December,  1861,  which  is  within  twelve  months  of  the  date  of 
the  settlement. 


As  to  the  first  quarter's  rent,  I  have  already  expressed  my 
opinion  that  it  comes  clearly  within  the  meaning  of  the  act, 
and  the  settlement  must  be  set  aside  so  far  as  that  debt  is 
concerned.  There  can  be  no  doubt  that  rent  is  a  debt,  and  the 
existence  of  the  remedy  of  distress  does  not  affect  the  operation 
of  the  statute.  The  condition  of  the  statute  was  complete  on 
the  1st  July,  and  the  tender  of  the  9th  could  not  wipe  away 
that  effect.  Why  the  tender  was  declined,  or  why  the  money 
was  not  paid  into  court,  I  am  not  informed  by  the  affidavits  ; 
and  the  judgment  being  unsatisfied,  the  creditor  is  certainly 
now  *'  prevented  (by  the  settlement)  from  receiving  the  full 
amount  of  his  said  debt."  I  do  not  think  the  principle  of  the 
Bank  of  Australasia  v.  Harris  applies  to  this  casa  Preferring 
a  creditor  is  a  voluntary  act  of  the  insolvent,  whereas  "  prevented 
from  receiving  his  debt "  is,  by  the  use  of  the  word  "  thereby," 
clearly  put  as  a  consequence  flowing  from  the  settlement 


In  re 

COATEB, 

jEx  parte 

HSFBITRN. 


The  whole  difficulty  of  the  case  arises  out  of  the  second 
debtj  and  the  very  peculiar  wording  of  the  section.  The  second 
quarter's  rent  did  not  grow  into  a  debt  until  after  the  date  of 
the  settlement,  and  therefore  if  it  had  stood  alone  it  would  not 
have  come  within  the  first  part  of  the  section,  '^  after  he  has 
contracted  any  debt"  This  Mr.  Abraham  admits  ;  but  he  has 
very  ingeniously  contended  that,  the  first  part  of  the  Act  being 
once  satisfied  by  the  debt  of  July  1,  we  must  look  to  the  latter 
portion  to  ascertain  to  what  classes  of  persons  the  benefit  of 
setting  aside  the  voluntary  deed  ought  to  be  extended,  and 
that  it  must  be  set  aside,  not  only  at  the  instance  of  the  person 
whose  debt  was  contracted,  but  also  of  the  person  ''  the  cause  of 
whose  debt  had  arisen"  prior  to  the  making  of  the  alienation. 
These  are  certainly  not  very  artistic  words  to  be  employed  in  the 
framing  of  a  statute ;  nevertheless  we  are  bound,  if  possible,  to 
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1862. 

Ikbolvenct. 
In  re 

COATES, 

Sx  parte 
HSPBUBN. 


give  them  a  meaning  which  shall  be  consistent  with  the  context 
Mr.  Abraham  contends  that  they  mean  something  more  than  a 
mere  cause  of  action  ;  and  he  suggests  that  the  case  of  accruing 
rent  is  precisely  one  which  the  words  were  designed  by  the 
Legislature  to  meet ;  that  the  cause  of  debt  must  be  sought  in 
the  demise,  or  rather  in  the  covenant  to  pay  rent  therein 
contained.  I  have  carefully  considered  the  meaning  to  be 
attached  to  the  words,  but  I  cannot  adopt  the  above  inter- 
pretation. The  covenant  to  pay  rent  is  only  part  of  the  cause 
of  the  debt  There  must  be  lapse  of  time  with  a  continuous 
title  to  enjoy.  To  shew  that  the  covenant  alone  is  not  the 
whole  cause  of  debt,  any  wrongful  disturbance  by  the  landlord 
of  the  tenant's  enjoyment  would  get  rid  of  one  element  of  the 
debt  I  am  of  opinion,  therefore,  that  the  words  do  not  go 
beyond  the  words  "  cause  of  action,**  and  I  am  indined  to  think 
they  are  even  narrowed  to  such  causes  of  action  as  result  in  a 
debt.  This  interpretation  is  aided  by  the  concluding  words  of 
the  section,  "  his  said  debt.*' 


The  rule  will,  therefore,  be  made  absolute  as  to  the  debt 
under  the  first  judgment  only,  and  the  order  must  be  drawn  in 
the  form  settled  in  the  case  of  James  Rogers  (/),  which  seems 
to  me  to  carry  out  the  meaning  of  the  statute  veiy  effectually. 


(/)  Anie,  p.  98. 
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Ik  thb  matter   of  the   Estate  op   JOHN  WALWYN  ^^ 

TAYLOR      DECEASED,      ON      THE      SEQUESTRATION      OF  .^-^ — - 

SARAH  TAYLOR,  Administratrix,  Inso^ncy. 

Ex   parte  the  AUSTRALIAN  TRUST  COMPANY.    March  Q.  is, 

July  31. 

John    WALWYN  TAYLOR  mortgaged    land  to    the  A  specialty 

__  creditor 

Australian  Trust  Company^  and  died.     The  company  brought  gecured  by 

a  suit  in  Equity  against  the  heir-at-law  and  the  Administratrix  mortgage  of 
^      "^  ^  ^         land  which  is 

of  Taylor  (his  widow)  to  establish  and  realize  the  secoriiy.  not  worth  the 

Pending  the  suit,  the  Administratrix  seques^ated  the  estate  ^LJ^j^iL  jg^t 

of  her  deceased  husband,   imder  the    proyisions  of  5  Vic,  has  not,  under 

No.   17,   sec.  4,    and   Mr.    Webster  was  appointed    Official  Law,  any 

Assignee.      The  Australian  Trust  Company   applied  to  the  priority  over 

Commissioner  of  Insolvent  Estates  at  Geelong  to  allow  their  contract 

claim  to  be  entered  in  the  proceedings  under  the  43rd  section  e^c^^f^e  * 

of  the  Insolvent  Act ;    and   thereupon,    the   Commissioner  specialty  deht 

required  the  Company  to  proceed  under  the  39th  section,  by  of  ^j^e 

valuing  their  security  and  proving  for  the  balance.     This  the  mortgaged 

Company,  believing  themselves  entitled  to  rank  as  specialty 

creditors  for  the  whole  of  their  debt,  declined  to  do.     In 

due  course  the  Official  Assignee  filed  his  account  and  plan  of 

distribution  of  the  assets,  and  in  this  plan  he  did  not  include 

the  Australian  Trust  Company  as  creditors.     After  the  filing  of 

this  plan  of  distribution  in  insolvency.  His  Honor  Mr.  Justice 

Molesworth,  on  the  4th  February  1862,   gave  Judgment  in 

the  Equity  suit,  deciding  that  the  Trust  Company  was  entitled 

to  rank  with  specialty  creditors  on  the  general  estate  of  the 

deceased  for  any  balance  of  their  claim  beyond  the  amount 

realized  by  their  mortgage  security ;  and  that  the  prosecution 

of  the  Equity  suit,  and  the  taking  of  the  accounts  of  the  estate 

of  the  deceased  prayed  in  that  suit  was  not  suspended  by  the 

sequestration  of  the  estate  (^). 

(^)  AuHralicM  Trutt  Coy.  «.  WeUter,  1  W.  &  W.,  Eq.,  148. 
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Mr.  Eolroydy  on  the  6th  Febroaiy,  obtained  from  His  Honor 
the  Chief  Justice  a  rule  nisi^  calling  on  the  Official  Assignee 
and  the  creditors  to  shew  cause  why  the  account  and  plan 
of  distribution  should  not  be  withdrawn  or  altered  and 
amended  by  the  insertion  of  the  claim  of  the  Company  as 
specialty  creditors ;  his  Honor  on  the  authority  of  In  re  Miller 
Brothers  (h),  directing  the  rule  to  be  served  on  the  Official 
Assignee  and  the  simple  contract  creditors. 

Mr.  Abrcikam,  for  the  Official  Assignee,  shewed  cause. 

None  of  the  creditors  appeared. 


Mr.  Holroydf  in  support  of  the  Rule. 


Cur.  adv.  vuU. 


Mr.  Jubtiob  Chapman  : — 

This  is  a  rule  or  an  order  nisiy  calling  on  Mr  Oeorge  Webster 
the  Official  Assignee  of  the  estate,  and  the  creditors  on  the 
estate,  to  shew  cause  why  the  plan  of  distribution  should  not 
be  withdrawn,  or  amended  by  the  insertion  of  a  daim  made  by 
the  Australian  Trust  Company,  who  are  creditors  of  the 
deceased. 


The  objections  to  the  plan  of  distribution  filed  on  behalf  of 
the  Australian  Trust  Company  are  briefly  as  follows  : — 1.  That 
the  plan  does  not  make  mention  of  the  Australian  Trust 
Company,  who  are  creditors.  2.  That  it  does  not  make 
provision  for  the  payment  of  their  debt,  or  of  any  dividend 
thereon.  3.  That  it  ought  not  to  have  been  prepared  until 
judgment  had  been  delivered  in  a  certain  suit  in  equity,  in 
which  the  said  Trust  Company  are  plaintiflEs,  and  the  said 
Sarah  Taylor  is  defendant     4.  That  as  specialty  creditors  of 

(A)  AiUe,  p.  77. 


INSOLVENCY,  BCCLESIASTICAL,  &  MATRIMONIAL  CASES. 


129 


the  deceased,  tlie  said  Trnst  Company  are  entitled  to  priority, 
and  the  said  plan  ought  to  have  made  provision  for  the  payment 
of  their  debt,  so  far  as  the  assets  would  extend.  The  fifth 
objection  is  substantially  included  in  the  second  and  fourth  ; 
and  the  sixth  objection,  as  to  excessive  counsel's  fees,  was  not 
insisted  on. 

It  appears  that  the  Australian  Trust  Company  are  the 
mort^gagees  of  certain  property  of  the  deceased,  and,  after 
administration  had  been  granted  to  Sarah  Taylor^  they  filed  a 
bin  against  her  (with  other  necessary  parties)  for  an  account 
and  a  sale  of  the  mortgaged  property ;  and  further  praying  that 
in  case  of  a  deficiency,  they  might  rank  as  specialty  creditors 
on  the  general  assets  of  the  intestate.  After  the  bill  was  filed, 
and  before  decree,  the  administratrix  voluntarily  sequestrated 
the  estate  of  the  intestate  under  the  provisions  of  the  4th 
section  of  the  5th  Ftc,  No.  17,  and  the  official  assignee  was 
then  made  a  defendant  in  the  suit  On  the  4th  February 
1862,  his  Honor  Mr.  Justice  Molesworth  made  a  Decree  in 
&vor  of  the  plaintiff,  and  on  the  6th  February  (in  consequence 
of  the  proceedings  in  insolvency  having  been  prosecuted 
regardless  of  the  suit),  this  order  was  obtained.  The  order 
came  on  for  hearing  before  me  on  Thursday  the  13th  of  March, 
but  I  delayed  giving  judgment  thereon  as  there  was  an  appeal 
firom  the  decree  of  Mr.  Justice  Molesworth,  Unfortunately, 
that  appeal  became  abortive,  in  consequence  of  an  irregularity 
in  the  notices,  and  I  am,  consequentiy,  called  upon  to  give 
judgment  on  this  order. 


1862. 
Insolvinct. 

In  re 

Taylob's 

Estate, 

JEx  parte 

The 

aubtbai.ian 

Trust 
Company. 


Substantially,  the  case  turns  upon  the  fourth  objection,  and 
was  so  argued  by  Counsel.  In  the  administration  suit,  the 
Trust  Company,  as  specialty  creditors,  would,  apart  firom  the 
question  of  insolvency,  be  entitied  to  priority  over  simple 
contract  creditors.  Do  they  retain  that  priority  under  the 
Insolvent  Act ;  and,  further,  are  the  proceedings  in  the 
Insolvent  Court  controlled  by  the  decree  %  It  appears  that  the 
Trust  Company  applied  to  the  Commissioner  of  Insolvent 
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Estates  at  Geelong  to  admit  their  claim  to  be  entered  imder 
the  4drd  section  of  the  Insolvent  Act  The  Commissioner  then 
required  the  Trust  Company  to  value  their  security,  as  provided 
by  the  39th  section  of  the  Act>  and  the  plan  of  distribution  was 
delayed  in  order  to  enable  them  to  do  so.  They,  however, 
considering  themselves  entitled  to  priority,  did  not  avail 
themselves  of  the  opportunity  so  afforded  to  them. 

By  the  4th  section  of  the  act  it  is  enacted,  ''  that  it  shall  in 
"  like  manner  (i.e.  in  the  manner  pointed  out  by  the  3rd  section, 
"  which  relates  to  sequestration  on  the  petition  of  the  insolvent) 
**  be  lawful  for  any  judge  of  the  Supreme  Court  upon  the  like 
"  petition  of  any  person  legally  vested  with  the  administration 
"  of  the  estate  of  any  person  deceased,  to  accept  the  surrender 
^'  of  any  such  estate,  and  to  place  the  same  under  sequestration 
''  in  manner  aforesaid  *'  (i.t,  as  pointed  out  by  the  3rd  section), 
and  then  follows  this  provision — "  and  after  the  order  for  any 
*^  such  sequestration  is  made,  the  like  proceedings  shall  and 
''  may  be  had  and  take  place  concerning  such  estates,  and  the 
"  persons  in  whom  the  administration  thereof  is  legally  vested, 
'^as  are  herein  provided  concerning  other  estates  and  other 
"  insolvents."  It  is  worthy  of  observation,  as  I  think  it  will 
aid  us  in  ascertaining  the  intention  of  the  Legislature,  that 
not  only  does  the  above  provision  apply  to  the  voluntary 
sequestration  of  trust  estates  and  trading  companies,  but  it 
is  repeated  word  for  word  in  the  17th  section,  which  provides 
for  the  compulsory  sequestration  of  the  estates  of  trading 
Companies,  and  in  the  18th  section,  which  provides  for  the 
compulsory  sequestration  of  the  estates  of  deceased  persons 
where  the  administrator  has  committed  an  act  of  insolvency. 


Now,  considering  the  above  provision  with  reference  to  the 
general  scope  and  object  of  the  Insolvent  Act,  I  am  unable  to 
arrive  at  any  other  conclusion  than  that  the  intention  of  the 
Legislature  was  to  place  all  insolvent  estates  on  the  same 
footing.  I  do  not  think  the  provision  under  notice  is  confined 
to  mere  formal  proceedings  such  as  the  time  and  method  of 
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I  holding  meetings,  the  mode  of  compelling  the  attendance  of  1862. 

n                  the  insolvent,   the  subpoenaing  of  witnesses,    and  so  forth.  lirsoLVENCT. 

9                  Different  modes  of  effecting  the  sequestration  of  estates  are  ^T^ 

II  prescribed  to  meet  different  cases ;  but  when  once  the  order  Tayxoe's 

ESTATB 

ER                   of  sequestration  is  made,  the  effect  of  the  words  which  I  have  ^j.  ^^^ 

«                   quoted  is,  in  my  opinion,  to  break  down  all  distinctions  between  Th* 

the  different  species  of  estates,  and  to  make  all  the  provisions  Tbubt 


of  the  Act  applicable  alike  to  all  cases.  I  am,  moreover, 
inclined  to  think  that,  even  without  the  clause  in  question, 
the  same  effect  would  have  followed,  inasmuch  as  no  part 
of  the  Act  makes  any  distinction  between  insolvent  estates 
of  different  kinds.  The  provisions  of  the  act  throughout  are 
of  general  application 

But  there  are  two  sections  of  the  act — ^namely,  the  d4th 
and  the  87th — ^which  refer  to  debts  **  according  to  the  l^al 
"  order  of  their  preference,"  and  Mr.  Holroyd  relies  on  these 
clauses,  especially  on  the  87th,  which  prescribes  the  mode  of 
framing  the  plan  of  distribution,  as  contemplating  the  veiy 
priority  which  the  Trust  Company  seek  to  establish.  I  am  of 
opinion  that  the  legal  preference  referred  to  in  these  sections 
means  such  preference  only  as  is  given  by  the  act, — namely,  to 
''  six  months'  rent,"  under  the  41st  section,  and  *'  six  months' 
'^  salary  or  wages,"  under  the  42nd  section.  It  is  true  as  urged 
by  Mr.  Holroyd^  that  the  oj£cial  assignee  may  discharge  such 
preferential  claims  at  once.  But  he  may  not  have  sufficient 
assets  for  the  purpose  at  the  time  the  claims  are  made  ;  and 
if  no  second  application  for  payment  should  be  made  up  to  the 
time  of  preparing  the  plan  of  distribution,  I  apprehend  it  would 
be  his  duty  to  insert  those  claims  in  such  plan  of  distribution 
in  the  manner  pointed  out, — t.e.  ''  specifying  first  such  creditors 
*'  as  are  entitled  to  any  preference  in  the  order  of  their  legal 
"  preference" ;  and  I  do  not  think  he  is  to  look  outside  the 
Act  for  any  other  preference  or  priority  whatever. 

Although  the  Insolvent  Act  provides  for  a  stay  of  proceedings 
in  certain  dasses  of  actions,  which  might  possibly,  by  equitable 
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construction,  be  applicable  to  certain  dasses  of  suits  in  equty, 
there  is  certainly  no  provision  by  which  a  suit  in  equity,  any 
more  than  an  action  at  law,  operates  as  a  stay  of  the  proceedings 
in  insolvency ;  and  although  I  lament  this  conflict  of  jurisdictions, 
I  am  of  opinion  that  the  decree  in  the  suit  has  no  such  eEkct 
This  disposes  of  the  third  objection. 

As  to  the  first  and  second  objections,  I  think  the  Australian 
Trust  Company  have  precluded  themselves  from  now  opposing 
the  plan  of  distribution  on  those  grounds.  An  opportunity 
was  afforded  them  of  proving  their  debt,  or  having  their  claim 
entered,  in  accordance  with  the  Commissionei's  interpretation 
of  the  Act,  and  a  reasonable  time  was  ^ven  them  for  the 
purpose  :  of  this  opportunity  they  declined  to  take  advantage. 


I  cannot  conclude  without  expressing  my  regret  that,  after 
giving  to  this  case  my  most  anxious  consideration,  I  have  been 
unable  to  arrive  at  the  same  conclusion  as  Mr.  Justice 
Moleswarth  has  done.  That  regret  is,  however,  tempered  by 
the  reflection  that  the  opinion  of  the  Court  above  can  be  taken 
on  my  judgment  as  effectually  as  by  the  former  appeal,  which 
unhappily  miscarried. 


Order  nisi  discharged  toith  costs. 
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R 


In  rb  YORSTON  akd  WEBSTER,  Iksolvkntb,  ' — ^ 

Ex    PARTE    M'EWAN    AND    CO.  iNflOLVENOT. 

July  17,  31. 
ULE  m'ffty  calling  upon  the  Official  Assignee  to  shew  The  Official 

cause  wby  the  plan  of  distribation  in  this  estate  should  not  ^sfflg^oeof  an 
•^  ^  insolvent  firm 

be  amended.     Messrs.  M^Ewan  4r  Co.,  creditors  for  £1,885,  seized  goods 

had  lodged  a  caveat  against  the  plan.     The  principal  items  f^^,^^  ^^ 

objected  to,  and  upon  which  this  rule  was  argued,  were  the  store,  along 

costs  of  an  Action  of  Trover  brought  by  Messrs.  M^Ewan  goods,  and 

rf-  Go,  against  the  Official  Assignee  for  the  recovery  of  certain  api«r«]itly  in 

the  order  and 
goods  of  the  msolvents  taken  possession  of  by  the  Assignee,  disposition  of 

and  which  Messrs.  M^Ewan  claimed  under  an  assignment  to  he^^^^^^*' 

them.     In  this  action  Messrs.  M^Ewan  recovered  a  verdict  a  firm,  who 

for  a  portion  only  of  the  goods  claimed  by  them,  and  the  assignment. 

Official  Assignee  now  charged  upon  the  estate  in  his  plan  of  ?^  ^^^  fsoo^ 

distribution  the  whole  of  the  plaintiffs'  and  defendant's  costs  he  defended' 

of  the  action,  which  had  been  paid  by  him.  *^®  ^^'^'^V 

'  -^  ^  and,  though 

the  verdict 


Sir  George  Stephen^  for  the  Official  Assignee,  shewed  cause  ^  Jftoro: 


some 


against  the  rule.  of  tl^o  9^^^^^ 

claimed  hy  the 
Phuntiffs  and 
Mr.  Billing,  in  support  of  the  rule.  the^^W*^ 

Cur.  adv.  vult.   both  sides,  yet 
he  so  reduced 
the  daim  of 

the  Plaintiffi^ 

that  the 
defence  of  the 
^  action  gave  a 

Juhf  31.  Mb.  Justice  Chapman  : —  bahince  of 

advantage  to 

I  have   considered  this  case.      His  Honor  Mr.  Justice  ^^o^S^tiffii 

Molesworth  having  been  away,  I  have  not  had  an  opportunity  alao  proved  on 

the  estate  as 
creditors. 
The  Assignee  inserted  in  the  plan  of  distribation  his  own  costs  in  the  action  and  those 
of  the  Plaintiils  paid  by  him. 

Held,  that  the  Assignee,  as  a  Defendant  in  the  action,  and  not  a  Fhuntiff,  was  not 
to  blame ;  and  that  he  might  insert  in  his  plan  the  costs  in  the  action  both  of  himself 
and  of  the  Flaintiffi. 
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Inbolyekct.    ^^  doubt  whatever  as  to  the  conclusion  to  which  I  ought  to 
I  come — namely,  that  this  rule  must  be  discharged. 

YOBBTON  AITD 

JBx^pwie  ^^  ^^^  which  it  is  sought  to  expunge  from  this  plan  of 

M'EwAK.  distribution  are,  no  doubt,  apparently  large ;  but  it  appears 
that  they  have  been  taxed,  so  that  it  is  not  open  to  canvass  the 
amount  at  present.  It  appears  that  these  costs  were  incurred 
by  the  Official  Assignee  Mr.  Courtney^  as  a  defendant,  and 
not  as  a  plaintiff.  In  cases  where  an  Official  Assignee 
improvidently  brings  a  hopeless  action,  and  especially  where 
he  does  so  without  advice,  the  Court  will  look  very  narrowly 
into  the  circumstances,  and  very  probably  will  expunge  the 
costs  from  his  plan  of  distribution.  But  the  case  of  an  Official 
Assignee  who  is  a  defendant  is  very  different.  And  what  was 
the  position  in  which  the  Official  Assignee  was  placed  in  this 
particular  case  7  He  took  possession  of  goods  found  in  the 
store  of  the  insolvents,  and  apparently  in  the  order  and 
disposition  of  the  insolvents.  He  was  met  by  a  claim  from 
the  former  plaintiffs,  the  present  applicants,  of  all  the  goods 
in  the  store,  under  an  assignment  to  them.  He  refused  to 
give  up  what  was  so  claimed.  He  did  so,  I  presume,  under 
advice  that  he  must  either  yield  or  resist,  and  that  there  was 
no  alternative  but  to  do  one  or  the  other.  He  determined  on. 
resisting  the  claim  made,  and  on  defending  the  action.  There 
is  no  doubt  that  he  did  act  under  advice.  It  is  said  that  he 
did  not  take  the  opinion  of  Counsel;  but  the  advice  of  a 
respectable  Solicitor  was  sufficient.  It  is  only  when  a  Solicitor 
feels  a  doubt  that  he  shelters  himself  from  responsibility  to 
his  client  by  taking  the  opinion  •of  Counsel.  Whether  the 
opinion  of  Counsel  was  taken  or  not  is,  therefore,  of  little 
importance,  as  it  is  clear  that  Mr.   Courtney  acted   under 

ij)  TorgtoncmdWehsfer^smsol-  notice  of  that  learned  Jndge,  Mr. 

vency  had  been  before  Mr.  Jostice  Justice  Chapman  had   expresiied 

Molesworth ;   and,  it  having  been  hig  intention  of  conferring  with 

suggested  that  the  point  in  this  His  Honor, 
case  had  been  brought  under  the 
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that  he   broke   down  the   claim  of  the  plaintiffs   in  that    Insolyskot. 

action  very  considerably;    and  that,  though  the  costs  were         Z 

considerable,  yet  by  the  very  course  he  so  took  he  secured  Yobston  a»i> 

a  moderate  dividend  to  the  other  creditors  out  of  the  goods      ^^    ^^ 

which  the  plaintiffs  claimed,  but  did  not  succeed  in  making      M'Ewaf. 

him  disgorge ;    so  that,  on  the  whole,  there  was  a  balance 

of  advantage  to  the  other  creditors  in  the  course  which  the 

Official  Assignee  took.      It   is   said   that  he   should  have 

entered  into   some  negotiation  with   the  plaintiffs  in  that 

action,  with  the  object  of  avoiding  litigation;    and  that  he 

might  so  have  secured  all  that  he  gained  by  defending  the 

action,  without  the  loss  of  the  costs.     But  it  may  be  answered 

that  the  plaintiffs  in  that  action,   the  present  applicants, 

should  themselves  have  demanded  only  such  goods  from  the 

Official  Assignee  as  they  were  really  entitled  to,  and  such 

only  as  they  ultimately  recovered  in  the  action,  and  should 

not  have  made  the  general  vague  and  loose  demand  which 

they  set  up,  and  which  precluded  the  defendant  from  satisfying 

their  just  claim,  by  tendering  to  them  that  which  they  reaUy 

had  a  right  to.     It  was  for  them,  who  had  long  previous 

dealings  with  the  insolvents,  to  ear-mark  the  goods  which 

they  claimed. 

On  the  whole  I  consider  that  the  Official  Assignee,  as  a 
defendant  in  this  case,  and  not  a  plaintiff,  was  not  to  blame ; 
and  that  the  rule  nisi  to  amend  the  plan  of  distribution  should 
be  discharged,  and  with  costs. 

EuU  discharged,  with  costs. 
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In  be  NICHOLAS  HARRY,  aw  allbgbd  Iksolvkht. 


Aiiffwt7. 

On  a  rnle  nisi    XVULE  nisi  for  compulsory  sequestration. 

for  compulsory 

sequestration, 

the  objection         In  this  case  the  alleged  Insolvent  had  filed  a  notice  of 

that  the  ,.      .  ® 

summons  has     objections. 

been 

improperly 

served,  is  Sir  Qeorge  Stephen  now  appeared  in  support  of  the  Rul& 

waived  by  the 

alleged 

insolvent  Mr.  Bunny  and  Mr.  Holroyd,  for  the  alleged  Insolvent,  took 

filing  other  ...  i.      .  i  . 

objections.         »    preliminary  objection  to  the    service  of   the  summons. 

[^Ghapmany  J. — Does  not  the  Insolvent  admit  the  regularity 

of  the  service  by  filing  his  notice  of  objections  f]    The  £eu^  of 

our  having  filed  our  objections  does  not  debar  us  of  the  right 

to  say  we  have  been  improperly  served.     We  are  bound  to  be 

prepared  both  ways.     Brown  v.  Eobertson  (k). 

Mb.  Justice  Chapman. — ^The  rule  is,  no  doubt,  that  a 
party  may  appear  merely  for  the  purpose  of  objecting  to  the 
summons  or  the  service,  and  that  does  not  constitute  an 
appearance  to  the  Action  or  Suit ;  but  here  something  more 
has  been  done.  A  proceeding  has  been  filed  in  the  nature  of 
a  plea,  and  you  cannot  object  to  the  sufficiency  of  a  summons 
after  plea  pleaded.  I  think  the  filing  of  the  objections  is  a 
waiver  of  any  irregularity  in  the  service.  It  is  an  admission 
that  the  process  has  come  into  the  hands  of  the  alleged 
Insolvent^  and  that  is  enougL 

Objection  over-ruled. 


(k)  2  PhiL,  178. 
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IV80LTIKOY« 

In  be  JAMES  MXJBRAY,  an  alleged  Insolvent.  jwiiTae. 


R, 


Jfdy  8. 


i;UL£  nisi  for  compnlfloiy  sequestration.  A  petition  in 

insolvency 
prayed  by  mis- 
Mr.  Billing  J  for  the  alleged  insolvent,  objected  that  the  take  for  the 

petition  upon  which  the  rule  nm  was  granted  prayed  for  the  JJ^heeatoto^ 

sequestration  of  the  estate  of  Messrs.   Patterson^  Ray,  and  thepetitioning 

Palmer,  the  petitioning  creditors,  and  not  of  that  of  the  alleged  instead  dTthe 

insolvent. 

Mr.  /.  W.  SUphmj  for  the  petitioning  creditors,  applied  for  ^^^^  ^ror  was 

leave  to  amend.  ^^  J  *^* 

as  the 
objection  went 

Mb.  Justice  Chapman. — ^I  am  of  opinion  that  this  error  is  ^^^j^^on  i^ 

fiitaL     The  Statute  requires  that  the  petition  should  pray  for  oonld  not  be 

the  sequestration  of  the  estate  of  the  insolvent     Here  the  ^^  j^ 

petition  does  not  do  so  :  and  I  do  not  think  that  omission  can  Supreme 

Court  Sulee ; 
be  supplied  by  amendment     The  dause  in  the  Rules  of  Court  and  that  the 

giving  the  power  of  amendment  does  not,  in  my  opudon,  go  to  ??i*!^^^^ 

the  extent  of  giving  jurisdiction.     I  do  not,  however,  think  it  but  without 

is  a  case  in  which  costs  should  be  given ; — ^the  rule  nisi  being  ^^  

dismissed,  not  upon  the  merits,  but  upon  a  preliminary      A  petition 

,.     ..  by  three 

objection.  creditors  for 

BuU  dismisaed  tnthaut  costs.  Bequestration 

of  the  estate 
of  Jr.  was 

ngned  by  two 

of  the 
creditors 
,  %    »        m     rn  •        residing  in 

July  8.      This  case  now  came  before  the  Court  again,  upon  a  motion  vict^ia,  and 

to  make  absolute  a  rule  niw,  obtained  on  a  fresh  petition  by  "^^  by  one 

Messrs.  Patterson,  Ray,  and  Palmer.  for  the  third, 

who  was  out 
of  the 

jurisdiction.    The  petition  did  not  shew  that  the  three  creditors  were  partners ;  nor  that 

the  resident  creditor  who  signed  for  the  absent  one  was  duly  authorized  to  sign  for  him ; 

but  the  affidavit  of  debt  shewed  that  the  petitioners  were  partners. 

Held,  that  the  Court  must  depend  on  the  affidavit^ not  on  the  petition;  that  a 
partner  not  in  the  jurisdiction  need  not  join  in  the  affidavit,  and  that  there  was 
sufficient  to  launch  the  case. 

VOL.  I. 1.  B.  &  M.  L 
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Mr.  Billing, — ^The  petition  is  not  signed  by  the  three 
persons  whose  names  are  mentioned  in  the  commencement  of 
the  document  as  the  petitioning  creditors.  It  is  signed  by 
Patterson  and  Palmer,  and  also  by  Palmer,  as  Attorney  for 
Ray  ;  but  there  is  no  evidence  in  the  proceedings  before  the 
Court  that  Palmer  was  authorized  to  sign  for  Ray.  The 
petition  must  be  signed  by  each  of  the  petitioning  creditors. 
BuchUmd  v.  Ntwsom  (l),  [Chapman^  J. — That  was  not  a 
case  of  partnership.  It  was  a  case  of  a  bond  giyen  to  two 
persons,  and  very  diffvent  to  a  mercantile  partnership.]  It 
is  not  shown  on  the  &ce  of  the  petition  that  the  petitioning 
creditors  are  partners.  In  Bet/Jus  v.  Green  (m),  the  signature 
of  one  of  the  partners  of  a  firm  to  an  assignm^it  m  trust  for 
creditors  was  held  not  to  bind  the  finn.  Making  a  man 
insolvent  is  not  in  the  ordinaiy  course  of  the  partnership 
affairs,  and  there  is  no  authority  shown  here  to  Palmer  to 
sign  for  Ray. 


Mr.  /.  W.  Stephen,— The  Court  will  look  to  the  affidavit 
of  debt  It  is  not  necessary  that  the  petition  should  be  signed 
by  all  the  partners.  The  law  does  not  require  an  affidavit  of 
the  signature,  but  an  affidavit  by  the  petitioning  creditor  of 
the  truth  of  his  debt  That  affidavit  is  sufficient,  if  made  by 
one  partner  of  a  firm.     Ex  parte  Hodgkinean  (n). 

Mr.  Billing,  in  reply. 

Mb.  Justice  Chapmak. — There  is,  I  think,  sufficient  to 
launch  the  case.  The  Court  must  depend  on  the  affidavit,  not 
on  the  petition  ;  and  I  think  it  would  be  a  monstrous  doctrine 
to  lay  down  that  a  partner  not  living  in  the  jurisdiction,  and 
who  might  never  have  lived  here,  and  never  intended  to  do  so, 
must  join  in  the  affidavit. 

Objection  over-ruled. 


(0  1  Tannt,  476. 

(fli)  Vic.  Law  Times,  174. 


(»)  19  Ves.,  291. 
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1862. 

In  rb  JOHN  FREDERICK  KLEIN,  an  Ihsolvbnt.      ^^«^^^^- 


Ri 


i^ULE  nisi  calling  on  the  Chief  Commissioner  of  Insolvent  Where  a 

Estates  to  shew  canse  why  the  minutes  of  proceedings  on  ^I^JS^v  * 

the  7th  December  1859,  in  the  matter  of  Klein's  insolvency,  the  Cluef 

whereby  the    then  Chief  Commissioner  refused  KUin  his  under  7  Vic., ' 

certificate,  should  not  be  confirmed  now,  as  at  the  sittings  of  ^^:^f>  •?cl7, 

^  it  is  his  duty 

this  Court  in  Insolvency  then  next  following  after  such  to  present 

refusal ;  the  refusal  of  the  certificate  by  the  Chief  Commis-  ^^?,      . 

sibner  never  having  been  reported  by  him  to  the  Court.  but  where  it  is 

suspended  or 
refGsedby 

The  matter  was  brought  before  the  Court  to  try  the  question  *>"^»  it  is  not 

necessary  for 
whether  the  Chief  Commissioner  must  in  every  case  report  to  hun  to  come 

the  Supreme  Court  for  its  confirmation  his  refusal  of  any  JJ*®^?'^ ; 

'^  •'    the  bringing 

certificate.     The  latter  question  was  raised  in  order  to  base  of  the  matter 

upon  it  the  further  question,  whether  the  insolvent's  right  j^wthen 

of  appeal  must  be  exercised  within  a  time  to  be  reckoned  <^Bt  on  the 

.  party 

from  the  Chief  Commissioner's  verbal   refusal  in  his  own  dissatisfied 

Court,  or  the  same  time  reckoned  from  his  subsequent  report  ^*}*  the 
'  *  '^         decision, 

to  the  Supreme  Court  of  such  refusal.  The  time 

when  the 
Chief 
Sir  George  Stephen  appeared  in  support  of  the   rule. —  Commissioner 

Notice  had  been  served  on  the  Official  Assignee  and  on  the  §^??^*^^'^ 

creditors  who  opposed  the  certificate ;  but  no  one  now  appeared  granting, 

on  their  behalf,  and  no  cause  was  now  shewn.  refoi^g^'e 

certificate,  is 
the  time  to 

— .- which  any 

intending 
appellant 

■^r  -r  i^  must  look, 

Mr.  Justice  Chapman:—  under  sec,  20, 

as  the  one 
I  have  considered  the  effect  of  the  17th  and  20th  sections  from  which  to 

date  *'  the 

of  the  Insolvent  Act,  upon  which  this  rule  has  been  argued,  ,jext  sitting  of 

the  Court,"  at 
which  he  must 
appeal :  and  if  the  appeal  be  not  made,  or  saved,  at  "  the  next  sitting,"  it  is  lost. 

L  2 
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and  I  am  decidedly  of  opinion  that  when  the  Chief  Conunis- 
sioner  pronounces  his  judgment,  granting,  enspending,  or 
refusing  the  certificate,  as  the  case  may  he,  that  is  the  perigd 
to  which  the  intending  appellant  must  look  as  that  from 
which  to  date  "  the  next  sitting  of  the  Court."  The  17th 
section  provides  that  the  Chief  Commissioner  shall  either 
grant,  suspend,  or  refuse  the  granting  of  the  certificate,  hot 
subject  in  each  case  to  confirmation,  alteration,  or  allowance 
by  the  Court  as  thereinafter  provided.  Then  the  20th  section 
provides  '^That  at  the  next  sitting  of  the  Court  in  its 
*'  Insolvency  jurisdiction  after  the  granting  or  refusal  or 
"  suspension  of  any  certificate  the  said  Court  shall  in  like 
**  manner  have  power  on  the  complaint  or  appeal  of  the 
"  insolvent  or  the  assignees  or  any  creditor  to  confirm  revene 
''  or  alter  the  decision  of  the  Commissioner."  8o  far  no  duty 
is  cast  upon  the  Chief  Commissioner  in  respect  of  bringing 
his  decision  before  the  Supreme  Court  Then  come  certain 
other  words,  and  here,  I  think,  the  rule  expressio  uniiu 
exclusio  est  alterius  decidedly  applies.  The  section  proceeds : 
^*  And  in  every  case  the  insolvent's  certificate  when  granted 
''  shall  at  such  next  sitting  be  presented  to  the  Court  bj 
'<  the  Chief  Commissioner  for  its  allowance  thereof  and  the 
^'  Court  shall  then  proceed  to  enquire  into  and  determine 
"  the  matter" ;  and  I  think  that  the  Legislature,  by  expressly 
requiring  the  Chief  Commissioner  to  present  to  the  Court 
the  certificate  when  granted,  has  tacitly  provided  that  it  shall 
npt  be  necessary  for  him  to  come  into  Court  when  he  refoses 
or  suspends  a  certificate.  The  bringing  of  the  matter  then 
into  Court  is  cast  upon  the  party  complaining  of  the  Commis- 
sioner's decision ;  and  I  would  say,  in  the  case  of  a  certificate 
being  granted,  that,  when  the  Commissioner  has  presented 
the  certificate  to  the  Court  and  it  has  been  confirmed,  it 
would  be  too  late  then  for  any  party  to  appeal  against  his 
decision.  The  time  to  appeal,  in  my  opinion,  dates  from  the 
moment  the  certificate  is  granted  by  the  Chief  Commissioner ; 
and  if  a  creditor  neglects  to  appeal  until  the  certificate  has 
been  confirmed  by  this  Court,  he  will  then  be  too  late. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES.  141 

1  Taking  that  view,  I  approve  of  the  practice  which  has,  in  1862. 

^  certain  cases  of  emergency,  grown  up  of  saving  the  appeal  by    Iitsoltbnct. 

»  mentioning  the  case  at  the  next  sitting  of  the  Gonrt  after  the  Z. — 

granting  or  refusal  of  the  certificate ;  just  as  in  the  first  four        Klbik. 

days  of  Term  at  Common  Law,  by  mentioning  a  case,  you  may 

2  tide  over  the  narrow  limit  of  time  allowed,  and  permit  the 
case  to  be  heard  at  any  subsequent  time.  I  think,  therefore, 
this  Rule  must  be  discharged. 

g  EuU  discharged. 

i 


Ai 


^  In  rs  DAVID  WILSON,  an  Insolvent. 

August  14>,  21. 

^PPEAL  by  the  insolvent  firom  the  refusal  of  his  certificate  The  Insolvent 

by  the  Chief  Commissioner.  ^mmiasioner 

'  refused  a 

certificate  on 

The  decision  of  the  Chief  Commissioner  was  pronounced  on  rpj^^  «  next  ^ 

the  28th  July.    The  <<  next  sitting  of  the  Court "  was  on  the  sitting  of  the 

Court "  was 
31st  July.     The  insolvent  did  not  '*  complain  or  appeal "  on  on  the  dlst 

the  latter  day ;  but,  as  appeared  by  the  rule  then  drawn  up,  he  ^^*  ^}^^ 
obtained  by  (ounsel  an  enlargement  of  the  time  for  appealing  insolvent  by 
untU  the  next  succeeding  Thursday.  S!2.™^mplain 

or  appeal," 
Mr.  Holroyd,  for  the  Official  Assignee — This  appeal  has  the  case  to  the 
not  been  made  in  due  time.     The  power  of  appealing  is  given  ^^'_5°-x 
by  the  Statute  only  at  the  "  next  sitting  of  the  Court  after  enlargement 
"  the  refusal"  (p);  and  the  Court  has  no  power  to  enlarge  foUo^fug 

the  time  for  appealinfir.  "  ii^^t  dttuig 

^*^         °  of  the  Court." 

mid,  that 
as  there  is  no 
particular  mode  prescribed  by  the  Act  for  commencing  an  appeal,  it  is  a  sufficient 
initiation  of  the  "  complaint  or  appeal "  for  counsel  to  mention  it,  and  that  the  Court 
18  then  sufficiently  seized  of  it,  to  adjourn  it  to  a  subsequent  day. 

(o)  1  Vie.,  No.  19,  sec.  20. 
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IXSOLTENCY. 

In  re 
Wilson. 


Sir  Oeorge  Stipheny  for  the  insolTent. — No  form  or  particolv 
mode  of  making  the  ''  complaint  or  appeal  **  is  imposed,  or 
even  indicated,  by  the  Statute,  and  the  mere  application  by 
comisel  for  farther  time  to  appeal  is  a  sufficient  commence- 
ment of  the  complaint  or  appeal. 

Cur.  adv.  vult 


Auffmf  21.  Mr.  Justigb  Chapman. — I  haye  conferred  with  Mr.  Justice 

Molesuforth  on  the  preliminary  objection  raised  in  this  case 
last  Thursday;  and  we  are  of  opinion  that^  there  being  no 
particular  mode  prescribed  by  the  Act  for  commencing  an 
appeal,  it  is  a  sufficient  initiation  of  the  ''  complaint  or 
appeal "  to  give  the  Court  jurisdiction,  for  counsel  at  the  next 
sitting  of  the  Court  merely  to  mention  the  intention  to  appeal, 
and  ask,  and  obtain  an  enlargement  till  a  subsequent  sitting. 
On  such  a  course  taken  by  counsel,  the  Court  is  sufficiently 
seized  of  the  '^  complaint  or  appeal  **  to  be  enabled  to  adjourn 
it  to  a  subsequent  day. 

Ohjtcti%n  over-ruled. 
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Ex  PABTE   FLOWER,   SALTING  &   Co.,  v25Sl^ 

In  rb  WILLLA.M  RUTLEDGE  and   Co.,   Insolvents.     lysoLVKNcr. 

July  2^. 
Sept.  23,  24. 

xjLPPEAL  firom  a  decisioii  of  the  Commissioner  of  Insolyent  where  the 

Estates  for  the  Geelong  district^  rejecting  a  proof  of  debt.  1^^^ teen 

sequestrated. 

The  joint  estate  of  William  Rutledge  ^  Coyy  and  the  separate  ^par^te 

estates  of  each  partner  of  the  firm — William  Eutledge^  Horace  e^ate  of  each 

Flower,  and  Frank  Farater — ^were  voluntarily  sequestrated  on  separately 

the  4th  June  1862.     Separate  orders  of  sequestration  were  sequestrated, 

'^  ^  and  a  creditor 

made  for  the  joint  estate,  and  for  each  of  the  three  separate  of  the  firm 

estates.      Mr.  Webster  was  appointed  official  assignee  of  all.  ^^^^y  ^^ 

At  the  first  meeting  of  creditors  before  the  Commissioner,  one  of  the 

86T)apate 
at   Geelong,    Mr.  Beilby  Hawthorn   tendered,   on  behalf  of  estates  tenders 

himself  and  his  partners,  carrying  on  business  in  Sydney  as  Pjo^^^^gainst 

''  Flower,  Salting  4r  Co,,*'  proof  against  the  joint  estate  of  a  estate,  he  is 

debt  of  £53,5S7  10«.  lOd,  due  to  the  firm  of  FUnver,  Salting  y^J^^^  ^ 

4r  Co,,  on  accounts  current  between  William  Rutledge  ir  Co.  security  on 

and  Flower,  Salting  ^  Co.,  and  for  goods  sold  and  delivered,  estate,a8there 

and  money  lent.     This  proof  was  supported  by  Mr.  Hawthorn's  <»«inot  be  two 

affidavit,  that  he  and  his  co-partners  held  ^*  no  security  over  the  Court  at 

"any  part  of  the  estate  of  the  said  William  Rutledge  and  thel^orir^ 

"  Company  for  the  said  debt  or  any  part  thereof"     The  Bank  which  tlie  Act 

of  Australasia,  who  had  proved  a  debt  against  "  W,  Rutledge  creditor  to 

^  Co.,''  opposed  the  proof  of  Flower,  Salting  4r  Co.,  on  the  ^?e  is  only 

7  ^  »         >  g^gjj  secunty 

ground  that  that  firm  held,  for  the  above  debt^  security  over  as  he  may 

the  separate  estate  of  William  Rutledge,  and  that  they  must,  ^^^^'^ 

under  the  39th  section  of  the  Insolvent  Act  (p),  value  the  ^pon  which  he 

seeks  to  prove. 

(p)  "And  belt  enacted  that  any  obliged  upon  oath  in  the  affidavit 

creditor  who  shall  have  or  hold  accompanying  the    petition    and 

any  security  or  lien  upon  any  part  when  he  is  not  the  petitioning 

of  the  insolvent  estate  shall  when  creditor  in  the  affidavit  produced 

he  is  the  petitioning  creditor  be  by  him  at  the  time  of  proving  his 


144 


SUPREME  COURT:   VICTORIA. 


1862. 
Inbolyenoy. 

Bx  parte 
Floweb, 

SALTIKa&Co. 

In  re 

BUTLEDQE  k 

Co. 


security  held  by  them  againBt  the  separate  estate,  and  prove 
against  the  joint  estate  only  for  the  balance  or  snrphis  of 
their  debt  not  covered  by  the  valued  amount  of  their  separate 
security.  The  Commissioner  allowed  this  objection,  and 
required  Flower^  Salting  4r  Co.  to  value  their  security.  They 
declined  to  do  so ;  and  at  their  suggestion,  and  in  order  that 
the  matter  might  be  brought  before  the  Supreme  Courts 
the  Commissioner  rejected  entirely  the  proof  tendered  by  them 
of  their  whole  debt.  Against  this  decision  Messrs.  FTawer, 
Salting  4r  Co.  now  appealed. 


Mr.  Abrahamj  Mr.  J.  W.  Stepheuj  and  Mr.  LaweSy  for  the 
Appellants. 

Mr.  Holroyd^  for  the  Respondent  the  Bank  of  Australasia 

Mr.  Moore  appeared  for  the  Official  Assignee,  but  took  no 
part  in  the  argument. 
» 
Mr.  Abraham,  in  reply  was  stopped. 


Mb.  Justice  Chapmak  : — 

I  think  in  this  case  the  decision  of  the  learned  Commissioner 
is  wrong,  and  that  the  appeal  must  therefore  be  allowed.  It 
so  happens  that  there  were  four  separate  orders — an  order  for 
the  sequestration  of  the  joint  estate,  mentioning  all  the  members 
of  the  firm,  and  a  separate  order  for  the  sequestration  of  each 


debt  to  put  a  yalae  upon  sach 
security  so  far  as  his  debt  may 
thereby  be  covered  and  to  deduct 
such  value  from  the  debt  proved 
by  him"  •  •  •  "  and  the 
amount  of  value  of  such  security 


or  lien  shall  be  deducted  from  his 
debt  and  he  shall  only  be  ranked 
for  or  receive  payment  of  or  a 
dividend  for  the  balance  after 
such  deduction."— 6  Vie.,  No.  17, 
sec.  89. 
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separate  estate.     Mr.  Holroyd  has  contended  that  these  three         1862. 

orders  were  unnecessary,  inasmuch  as  by  two  previous  decisions  Ihsolvbkot. 

of  this  Court  the  sequestration  of  the  seyeral  separate  estates      ^r~Tl^ 

would  have  been  comprised  in  the  order  for  the  sequestration      Flowbb, 

of  the  joint  estate.     I  am  disposed  to  concede  thus  much,  that  ^^^^re 

there  is  no  difference  in  the  two  courses ;  but  I  go  to  this   BiTTtBDaE  & 

Co* 
extent,  that  there  is  no  difference  in  any  part  of  the  proceedings, 

and  if  the  sequestration  of  these  three  separate  estates  had 

merely  followed  as  a  consequence  from  the  sequestration  of  the 

joint  estate,  the  rights  of  all  the  several  parties  under  each 

estate,  and  the  mode  of  administering  the  estates,  would  still 

have  been  precisely  the  same  as  it  will  be  under  the  separate 

order  of  sequestration.    That  is  to  say,  if  there  had  been  only 

one  order,  the  same  mode  of  administering  the  estates  should 

have  been  pursued  as  under  four  orders ;  the  Comnussioner 

would  have  to  consider  the  rights  of  the  several  creditors  of 

the  separate  estates,  as  well  as  of  the  joint  estate^  separately 

and  not  confusedly. 

In  giving  judgment  in  the  case  of  Tumbull  Brothers  (9),  I 
remember — and  the  recollection  of  Counsel  will  bear  me  out — 
I  said,  by  way  of  caution,  ^  Of  course,  the  several  estates  wiU 
be  worked  separately,  notwithstanding  my  present  decision ;" 
that  IS  to  say,  I  contemplated  that  when  the  several  estates 
came  before  the  Comnussioner,  it  would  be  necessaiy  for  him 
to  treat  them  as. separate  estates,  and  administer  them  accord- 
ingly. Now,  does  the  language  of  the  39th  section  interfere' 
with  this  t  I  do  not  think  it  does  in  any  degree.  It  has  been 
said  that,  in  administering  the  estate,  when  a  creditor  comes  up 
to  prove  on  the  joint  estate,  if  there  is  no  objection  made  to  the 
debt,  it  is  admitted ;  and  the  same  with  a  debt  against  one  of 
the  separate  estates ;  that  is,  they  are  aU  indiscriminately  taken. 
I  do  not  know  whether  that  is  the  practice  ;  but  if  it  be  so, 
and  separate  meetings  are  not  held  in  the  separate  estates, 
then  I  say  the  only  case  before  the  Court  at  the  time  is  the 

(J)  AmU,  p.  105. 
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case  in  which  the  proof  is  tendered.  There  cannot  be  two 
cases  before  the  Commissioner  at  one  and  the  same  time. 
I  do  not  think,  supposing  there  had  been  only  one  order,  it 
would  have  had  the  effect  of  confusing  or  making  the  sevend 
estates  coalesce  into  one :  they  must  still  have  been  separately 
administered.  The  words  of  the  39th  section  are — ''Any 
''  creditor  who  shall  have  or  hold  any  security  or  lien  on  any 
''  part  of  the  insolvent  estate."  This  must  mean  on  the  estate 
upon  which  he  claims  to  be  a  creditor,  and  respecting  which 
the  Commissioner  is  then  acting.  The  creditor  in  this  case 
claims  to  be  a  creditor  on  the  joint  estate  of  William  BuUedge 
4r  Co.  The  Commissioner  aaka — ''Have  you  any  securi^ 
on  any  part  of  that  estate  ?"  The  creditor  says  "  No  "  (and 
that  may  be  a  very  proper  answer) ;  "  I  have  a  security,  it  is 
true,  but  it  is  on  the  separate  estate  of  one  of  the  partnras 
of  the  firm."  The  Commissioner,  I  think,  should  have  said, 
"  Very  well,  that  is  no  part  of  the  estate  which  is  under  my 
consideration  at  present,  and  therefore  you  must  be  admitted 
to  prove." 


I  think  there  can  be  no  doubt  upon  the  meaning  of  the 
language  of  the  39th  section  of  the  Act  The  words  of  the 
first  part  of  the  clause,  it  is  true,  apply  to  the  petitioning 
creditor  merely,  but  the  language  of  the  clause  is  unifwrn 
throughout ;  it  means  any  security  which  would  affect  in  any 
way  the  creditor's  right  to  prove  upon  the  estate  then  under 
^notice,  and  upon  which  he  was  claiming  to  prove,  not  any 
security  affecting  any  one  of  the  other  estates.  I  think  these 
estates  should  be  separately  considered  by  the  Commissioner, 
separately  administered,  and  in  no  way  confounded,  either  as 
to  the  proof  of  debts,  or  as  to  any  security  the  creditors  may 
hold  on  these  estates,  or  any  of  them. 

The  appeal  therefore  will  be  allowed. 


Mr.  Abraham, — Of  course,  under  the  36th  section,  the  proof 
will  be  now  admitted. 
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Mr.  MoQTt  daiined  a  right  for  the  official  assignee  to  object         1862. 
on  other  grounds,  if  he  found  it  necessary  to  do  so.  Inboltxncy. 

"Ex  parte 

Mb.  Justice  Chapman. — ^I  have  only  power  finally  to  adnut      Flowbb, 
or  reject,  and  I  think  this  proof  must  be  admitted,     I  think  Sal™o&Co. 
all  the  objections  should  have  been  taken  when  the  proof  was    Butledgb  & 
tendered.     In  all  these  cases  theie  should  be  great  care  taken 
to  bring  the  case  before  this  Court  upon  the  point  to  be 
decided,  leaving  nothing  else  open. 

Mr.  Abraham  applied  for  costs  against  the  Respondent  the 
Bank  of  Australasia.  It  is  always  held  that  where  creditors 
assume  to  themselves  a  function  properly  belonging  to  the 
official  assignee,  they  must^  if  unsuccessful,  pay  the  costs 
occasioned  by  their  opposition. 

Mr.  Holroyd^  contra. — ^The  Respondent  here  is  only  sup- 
porting the  decision  of  the  Court  below,  and  is  therefore  not 
liable  to  costs. 

Mb.  Justice  Chapman. — I  think  in  this  case  the  successful 
party  must  have  their  costs.  If  I  thought  I  had  any  authority 
to  do  so,  I  certainly  would  charge  them  upon  the  estate^  but  I 
do  not  think  I  have  any  such  authority. 

Appeal  Jram  Cwnmksumer  allowed 
tuith  costs. 


Against  this  Judgment   the   Bank  of  Australasia    now    ^^.28,24. 
appealed  to  the  full  Court  (r).  *  

(r)  Stawell  C.  J.»  MoUsworth  J,,  and  Chapman  J. 
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1862.  Mr.  Wood^  Mr.  Bolroyd^  and  Mr.  T.  A'Btchett,  for  the 

Inbolvbnct.    Appellants. 

H»  parte 

Flower,  Mr.  J.  W.  Stephen,  Mr.  Fellows,  and  Mr.  Lawee,  for  the 

In  re         Respondents  Messrs.  Flower,  Salting  ^  Co, 

BUTLBDaS  k 

Co. 

Mr.  Moore^  for  the  Official  Assignee. 


Thb  Chief  Justice  delivered  the  judgment  of  the  Goori, 
as  follows : — 

The  gronnds  of  appeal  in  this  case  are,  that  proof  of  a 
debt  by  a  joint  creditor  against  the  joint  estate  of  William 
Rutledge  4r  Co.,  was  improperly  allowed,  without  compelling 
the  creditor  to  yalne  his  security  against  the  separate  estate 
of  William  Rutledge. 

It  has  been  admitted  that  under  the  English  Statutes  this 
objection  could  not  be  sustained ;  but  it  is  urged  that,  under 
the  39th  section  of  the  5  Ftc,  No.  17,  and  the  spirit  of  that 
Act,  the  joint  creditor  holding  a  security  against  the  separate 
estate  of  any  partner  must  value  his  security,  and  prove  only 
for  the  balance  against  the  joint  estate ;  and  that,  if  it  were 
not  so,  great  injustice  would  in  many  cases  arise.  Unless 
there  is  something  in  the  words  of  the  Act  to  preclude  it,  the 
obvious  course  is,  that  where  a  creditor  possesses  a  security, 
he  should  first  exhaust  the  estate  primarily  liable ;  and  where 
the  joint  estate  is  primarily  liable,  proof  should  first  be  mode 
against  it.  If  the  security  is  originally  for  a  joint  debt,  the 
joint  estate  is  primarily  liable.  The  security,  whether  given 
by  a  stranger  or  by  a  member  of  the  firm,  may  notwith- 
standing this  proof  be  enforced  so  soon  as  the  estate  primarily 
liable  has  been  exhausted.  The  necessity  for  so  enforcing  the 
security  arises  only  on  default  of  the  principal ;  but  if  the 
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principal  pay  twenty  shillings  in  the  pound,  why  should  the 
security  be  called  upon  to  pay  at  all?     Here  the  separate 

estate  is  security  to  the  creditors  of  the  joint  estate.     Until  " 

the  assets  of  the  joint  estate  have  been  exhausted,  no  part  of  Fx<owxb, 

the  separate  estate  should  be  called  on  to  meet  a  necessity  not  ^™% 

yet  arisen.  Eutlbdob  & 

^  Co. 

It  is  alleged  that,  according  to  the  preyious  decisions  on 
this  point — ^in  all  of  which  I  concur — ^inasmuch  as  one  order 
sequestrates  all  the  estates,  they  all  go  to  make  one  common 
fund,  in  a  sort  of  hotch-potch.  I  do  not  think  so.  In  one 
sense,  they  go  together — ^that  is  to  say,  in  so  far  as  they  are 
all  conveyed  to  one  official  assignee ;  but  the  joint  estate  must 
pay  the  joint  debts,  and  the  separate  estate  pay  the  separate 
debts ;  and  for  this  purpose  they  must  be  administered 
separately.  Difficult  questions  may  hereafter  arise  in  mar- 
shalling the  assets  of  these  estates ;  but  I  confess  that  at  this 
stage  it  appears  to  me  that  there  was  no  option.  All  that 
I  now  say  is,  that,  on  the  facts  before  the  Court,  the  joint 
creditor  should  have  been  allowed  to  prove  against  the  joint 
estate,  and  that  in  fact  the  89th  section  of  the  Act  had  no 
application  to  the  case. 

The  appeal  will  therefore  be  dismissed ;  but  as  costs  were 
given  below,  and  we  think  erroneously,  in  dismissing  this 
appeal  we  dismiss  it  without  costs.  The  deposit  to  be  paid 
out  of  Court  to  the  Appellant 


Appeal  from  primary  Jitdge  diamisaed 
without  costs. 
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1862. 
Inbolveitcy. 


In  rb  WILLIAM  PERRY,  an  Lwolveht. 


Auffiut  28, 29. 
September  26. 

An  auctioneer  xjLPPEAL  firom  a  decision  of  tlie  Chief  ConmuBsioner  of 
by  clients  with  I^^solyent  Estates,  refiising  the  insolvent  his  certificate, 
property  for 

The  insolvent  was  an  auctioneer.     His  liabilities  amounted 


sale :  he  sold, 
and  paid  the 
proceeds  into 
nis  general 
account  at  his 
banker's;  he 
neglected 
afber  repeated 
applications 
to  render 
account-sales 
or  pay  over 
the  proceeds ; 
by  payments 
in  course  of 
his  business 
his  general 
account 
dwindled,  and 
he  became 
insolvent. 
The  Commis- 
sioner refused 
his  certificate. 


to  £36,839.  The  creditors  who  opposed  the  granting  of  his 
certificate  by  the  Chief  Commissioner  were — Mr.  ffigheUy 
under  power  of  attorney  from  Mr.  Steele,  who  had  proved 
for  £400  ;  Mr.  Bandle^  who  had  proved  for  £177  ;  and  the 
Gfovemment  of  Victoria,  who,  by  the  Government  storekeeper, 
had  proved  for  £426  and  £546.  The  insolvent  was  employed 
to  sell  the  property  of  the  opposing  creditors :  he  sold,  but 
did  not  pay  to  them  the  proceeds.  The  sales  took  place  in 
the  latter  months  of  1861 ;  the  sequestration  in  the  month 
of  March  1862.  Repeated  applications  were  made  during  the 
interval  for  account-sales  and  payment  of  purchase-moneys, 
but  without  effect.  The  insolvent  placed  the  moneys  to  his 
general  account  at  his  banker's,  and  never  paid  them  to  the 
creditors  who  employed  him.     They  therefore  contended  that 


because  he  had 

"  expended  for  his  own  benefit  or  appropriated  to  his  own  use  trust-ftinds  or  other 

property  of  which  he  had  the  chai^  or  disposition  as  trustee  or  as  an  agent  only.'* 

On  appeal  to  a  Judge  of  the  Supreme  Court, 

Held,  that  to  satisfy  the  Act  there  must  have  been  something  of  a  special  fiduciary 
character  in  the  agency — some  special  duty  to  be  fulfilled — so  as  to  take  it  out  of  the 
ordinary  duty  imposed  on  every  trader  of  meeting  his  engagements ;  that  the  employers 
of  auctioneers  must  be  taken  to  deal  with  them  in  their  general  character  of  traders, 
without  relying  on  any  fiduciary  character ;  and  that  this  auctioneer's  use  as  his  own 
of  money  he  had  received  from  the  purchasers  of  goods  entrusted  to  him,  was  not  the 
irregularity  contemplated  by  the  Act. 

On  appeal  to  the  fuU  Court, 

Meld  by  the  majority,  that  the  words  "  agent  only  *'  mean  an  agent  without  an 
interest ;  that  an  auctioneer  employed  simply  to  sell  is  such  an  "  agent  only ;"  that 
there  is  no  substantial  distinction  between  the  auctioneer's  appropriation  of  the  proceeds 
and  his  appropriation  of  the  property ;  and  that  the  certificate  was  rightly  refused. 

On  appeal  from  the  primary  Judge  in  the  matter  of  an  insolvent's  certificate,  all  the 
grounds  of  opposition  taken  before  the  Commissioner  are  open,  though  the  whole  of 
them  were  not  taken  before  the  Judge,  nor  specified  in  the  grounds  of  appeal. 

SemhU,  that  on  an  appeal  against  the  refusal  of  an  insolvent's  certificate,  the  practice 
is  for  the  Appellant's  Counsel  to  open,  and  the  Counsel  for  the  Bespondent  to  reply. 
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he  was  not  entitled  to  a  discharge  firom  his  debts,  because         1862. 
he  had  "  expended  for  his  own  benefit  or  appropriated  to  his    Ihboltbkcy. 
own  use  trust  funds,  or  other  property  of  which  he  had  the         j^^ 
charge  or  disposition  as  trustee  or  as  an  agent  only"  («).       Pbbbt. 
The  Chief  Commissioner  was  of  opinion  that  this  ground 
of  opposition  was  well  founded,  and  refused  the  certificate 
accordingly.     Against  this  refusal  the  insolvent  now  appealed. 

Mr.  Holroyd  and  Mr.  LaweSy  for  the  Appellant,  cited  In  re 
Nantes  (J)  and  In  re  Bayne  (v)  ;  and  called  a  witness  to  prove 
that  it  was  the  custom  of  the  trade  for  auctioneers  to  keep 
only  one  banking  account,  and  not  to  keep  the  proceeds  of 
sales  effected  by  them  apart  from  their  general  moneys. 

Mr.  J.  W.  Stephen^  for  the  Qovemment  of  Victoria,  in 
support  of  the  decision  of  the  Chief  Commissioner. 

Mr.  Holroyd  proposed  to  reply. 

Mr.  J.  W.  Stephen  objected.— The  20th  section  of  the  7  Vic, 
No.  19,  under  which  this  appeal  comes  before  the  Court  provides 
that  the  Court  shall  '^  in  like  manner  *'  have  power  to  confirm, 
reverse,  or  alter,  <&c. ;  and  by  the  19th  section  it  is  provided 
that  the  Court  shall  ''  after  hearing  the  insolvent  and  any 
"  evidence  which  he  may  adduce  and  the  assignees  or  any 
'^  creditor  in  reply  either  grant  the  certificate  or  confirm  the 
"  refdsal  thereof." 

Ma.  Justice  Chapman. — I  believe  strictly  the  practice  is 
for  the  Appellant's  Counsel  to  open,  and  the  Counsel  for  the 
Respondent  to  reply.  In  this  case,  if  Mr.  Holroyd  has  been 
taken  by  surprise,  I  will  hear  him  in  reply. 

Mr.  Holroyd,  in  reply. 


(*)  7  Vic.,  No.  19,  sec  18.  («)  Vic.  Law  Times,  143. 

(0  Ante,  1^,1, 


< 
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1862.         Ms.  JrsTicB  Chapman  : — 
Ikboltsnct.        This  is  an  appeal  against  the  decision  of  the  Chief  Com- 

J  missioner  refiising  the  certificate  of  the  insolvent-;  and  the 

Pb&st.  adjournment  of  the  argument  has  afforded  me  an  opportcmity 
of  considering  the  words  of  the  Statute  upon  which  the  Chief 
Commissioner  founded  his  decision,  and  also  the  case  In  re 
Nantes,  in  which  His  Honor  Mr.  Justice  MoUswortk  proposes 
certain  tests  for  determining  the  sense  in  which  the  word 
^  agent "  is  to  be  understood  in  the  clause  relied  on.  Acceptiiig 
Mr.  Justice  MolestvortKs  view  in  that  case,  and  giving  weight 
to  the  word  ^<  only  "  in  the  18th  section  of  the  Act,  I  think 
that  to  satisfy  the  Act  there  must  have  been  something  of  a 
special  fiduciary  character  in  the  agency — some  special  duty  to 
be  fulfilled — so  as  to  take  it  out  of  the  ordinary  duty  imposed 
upon  every  trader  of  meeting  his  engagements.  Under  the 
English  Bankrupt  Acts,  an  auctioneer  has  always  been  deemed 
a  trader.  In  the  modem  Acts — certainly  since  the  Act  of 
6  Qeo,  IV. — auctioneers  are  expressly  named  as  traders  within 
the  meaning  of  the  Acts.  Here  we  have  no  distinction  between 
*'  traders*'  and  others,  none  between  bankrupts  and  insolvents ; 
but  in  commercial  acceptation,  auctioneers  are  traders  for  all 
purposes,  and  those  who  deal  with  them  must  be  taken  to  run 
the  ordinary  risks  of  dealing  with  tradera  An  auctioneer 
comes  within  the  nature  of  a  &ctor,  rather  than  of  a  broker. 
The  case  of  Baring  v.  Corrie  (w)  may  be  referred  to  as 
pointing  out  the  distinction.  The  factor  is  entrusted  with  the 
goods  themselves  for  sale ;  he  has  a  special  property  in  them ; 
in  selling  them  he  is  not  bound  to  disclose  his  principal ;  he 
has  authority  to  sell  them  in  his  own  name,  to  treat  the 
purchaser  as  his  own  debtor,  and  to  receive  the  purchase- 
money.  The  broker,  on  the  other  hand,  is  not  entrusted  with 
the  goods,  and  contracts  only  in  the  name  of  his  principal 
An  auctioneer  may  be  employed  as  a  mere  broker,  and  no 
doubt  is  so  occasionally;  but  more  commonly  he  is  treated 
more  in  the  light  of  a  factor,  having  the  goods  handed  over  to 

(w)  2  B.  &  Aid.,  137. 
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Mm,  selling  in  his  own  name,  and  performing  all  the  functions  1862. 

of  a  factor.     All  this  is  known  to  his  employers,  who  mnst,  I  Ihbolyekot. 

think,  be  taken  to  deal  with  him  in  his  general  character  as  a  Z 

trader,  without  relying  on  any  fiduciary  character,  beyond  the  Pbbst. 
general  duty  of  finally  paying  what  is  due  to  his  employers — a 
duty  common  to  all  traders. 

It  was  contended  that  the  insolvent  ought  to  have  ear- 
marked the  money  of  his  customers,  by  paying  it  into  a  separate 
account,  so  that  its  identity  should  not  be  lost  in  his  general 
funds.  The  evidence  of  Mr.  Cohen  is  to  the  effect  that  his 
firm  has  but  one  general  banking  account,  and  that  such  is 
the  practice  of  auctioneers  both  here  and  at  Sydney.  I  have 
no  doubt  that  such  is  the  practice  everywhere — that  nowhere  do 
auctioneers  deem  it  their  duty  to  keep  their  customers*  monies, 
the  proceeds  of  sales,  apart— and  that  such  a  course  is  never 
expected  of  them  by  merchants  who  employ  them.  Even 
auctioneers  who  strictly  confine  themselves  to  their  appropriate 
business,  may  be  liable  to  insolvency,  from  the  &ilure  of  the 
persons  to  whom  they  selL  They  often  guarantee  the  due 
payment  of  the  purchase-money  by  the  buyer.  There  is  no 
evidence  that  in  the  case  of  the  goods  sold  for  the  Government 
storekeeper  this  was  the  case  ;  but  I  believe  in  a  majority  of 
cases — certainly  in  many  cases — a  del  credere  commission  is 
charged,  and  the  auctioneer  makes  the  purchaser's  debt  his 
own.  A  failure  of  any  considerable  number  of  purchasers — a 
bad  year  or  two — may  involve  any  auctioneer  in  insolvency. 
To  treat  him  as  fidling  within  the  meaning  of  the  part  of  the 
18th  section  referred  to,  would  be  to  render  the  granting  of  a 
certificate  impossible  in  nearly  every  case. 

If  the  interpretation  which  the  learned  Cliief  Commissioner 
has  put  upon  the  words  of  the  Statute  could  be  supported, 
I  see  nothing  to  exclude  a  similar  inteipretation  in  the  case 
of  commission  merchants.  They  are  entrusted  with  the  goods  ; 
they  sell  in  their  own  names,  and  not  in  the  names  of  their 
consignors  ;    the  purchasers  are  their  debtors.      The   only 

VOL.  I. — I.  B.  &  M.  II 
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1862. 

Insolvency. 
In  re 

PSBBY. 


difference  is  that,  generally,  the  commission  merchant  sells  by 
private  contract^  and  not  by  auction.  He  has  not,  usually,  an 
auctioneer's  licence,  and,  if  he  desire  to  sell  by  auction,  he  calls 
in  the  aid  of  an  auctioneer,  paying  the  ordinaiy  commissioiL 
The  auctioneer,  on  the  other  hand,  usually,  though  not  alwa^ 
sells  by  auction.  But  this  is  an  unimportant  distinction; 
and  I  repeat  that  if  the  ordinary  trading  transaction  of  the 
auctioneer  is  marked  by  such  a  fiduciaty  character  as  to  require 
him  to  keep  the  money  of  his  employer  apart,  and  to  bring 
him,  in  case  of  neglect,  within  the  Act,  there  seems  to  me  to 
be  no  distinction  to  relieve  the  commission  merchant  £rom  a 
similar  duty  and  a  similar  liability. 


Some  special  circumstances  in  Mr.  Perry* 8  conduct  have 
been  referred  to,  but  they  do  not  affect  the  point  which  I  am 
alone  to  decide.  There  is  nothing  before  me  in  this  appeal 
except  the  question  whether  his  using  as  his  own,  money  that 
he  had  received  from  the  purchasers  of  goods  entrusted  to  him 
for  sale,  brings  him  within  the  meaning  of  the  clause  of  the 
Act  already  cited ;  and  after  carefdl  consideration,  I  think  it 
does  not.  The  appeal  will  therefore  be  allowed,  but  without 
costs. 


September  26.       The   Government  of  Victoria  now  appealed  to   the  fhll 
Court  (x)  against  the  above  Judgment. 

Mr.  J.  W.  Stephen^  for  the  Appellant,  cited  In  re  Nantes  (y) 
and  Ex  parte  Wrigkte,  In  re  Mark  Boyd  {z). 

Mr.  Holroyd  and  Mr.  Lawes,  for  the  insolvent,  cited  Chrajf 
V.  Outteridge  (a),  HaringUm  v.  Hoggart  {b),  Lee  v.  Munn  (c), 


(a?)  Stawell  C.  J.,  Moleeworth  J., 
and  Chapman  J. 
(y)  Ante,  p.  1. 
(z)  26  L.  J.  (N.S.),  Bky.,  33. 


{a)  3  Car.  &  P.,  40. 
(5)  1  B.  &  Ad.,  577. 
(o)  8  Taunt,  45. 
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Ex  parte  Manico  (d),  In  re  Nantes  («),  In  re  Daviee  (/),  and         1862. 
Miller  V.  Race  {g\  Ikboltekot. 

In  re 

PSBBT. 


The  Chief  Justice: — 

In  tbis  case  the  notice  of  grounds  of  appeal  was  not 
precisely  a  copy  of  the  notice  of  objections  before  the  Chief 
Commissioner.  Oar  opinion  has  been  invoked  on  the  point, 
and  as  it  is  said  to  be  of  much  importance  to  insolvents 
in  the  practical  coarse  of  proceedings,  we  do  not  hesitate  to 
express  it.  I  think  that,  as  there  are  no  pleadings  required 
before  the  Commissioner,  neither  the  insolvent  nor  those  who 
oppose  the  application  for  his  certificate  ought  to  be  held  very 
strictly  to  the  precise  form  of  the  issues ;  but  that  it  ought 
to  be  required,  and  it  is  sufficient,  that  the  insolvent  be 
apprised  substantially  of  the  grounds  on  which  his  certificate 
is  opposed.  He  ought  to  have  a  fair  opportunity  of  defending 
himself  from  the  attack  which  is  about  to  be  made  on  him ; 
but  if  that  has  been  afforded,  it  is  sufficient.  I  also  think 
that  all  the  grounds  adduced  against  him  before  the  Commis- 
sioner are  open  in  the  court  of  appeal,  although  all  of  those 
grounds  were  not  relied  upon  before  the  Judge  before  whom 
the  matter  came  in  the  first  instance,  on  appeal ;  and  that  the 
insolvent  ought  to  hold  himself  prepared  to  meet  the  whole  of 
the  case  made  against  him.  . 

In  the  present  instance,  the  ground  of  objection  before  the 
Chief  Commissioner,  and  also  before  the  Judge,  was,  that 
the  insolvent  had  '^  unlawfully  expended  for  his  own  benefit, 
or  appropriated  to  his  own  use  trust  funds  or  other  property 
of  which  he  at  the  time  had  the  charge  or  disposition  as 
trustee  or  as  an  agent  only." 


(rf)  3  De  G.,  M.,  &  a,  502.  {/)  Ante,  p.  6. 

{e)  Xm  sup.  {g)  1  Burr.,  462, 
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1862.  The  facts  before  the  Court  are  few,  and  they  are  not  in 

Ikboltxngt.    dispute.     The  insolvent  was  an  auctioneer ;  he  was  employed 

'  by  the  GoTemment  to  sell  some  bricks  by  auction ;   he  sold 

PxBBT.  them,  receiyed  the  money  from  the  purchasers,  but  did  not 
forward  the  account  sales,  or  hand  oyer  the  money.  He  now 
says  that  it  was  inconyenient  to  him  to  forward  the  moneys 
at  that  particular  juncture;  that,  in  point  of  fact,  he  had 
embarked  in  mining  and  other  speculations,  and  became 
embarassed,  though  he  hoped  to  extricate  himself;  that  as 
he  did  not  forward  the  money,  he  must  haye  spent  it  in  his 
business ;  and  that  this  not  having  been  a  wilful  expenditure 
for  his  own  benefit,  with  intention  to  defraud  the  owner 
of  the  money,  it  is  not  an  expenditure  within  the  Act.  It 
is  argued,  indeed,  that  even  a  wilful  expenditure  by  an 
auctioneer  of  the  proceeds  of  goods  entrusted  to  him  is 
not  within  the  Act,  because  it  was  the  goods  only  whidi 
were  entrusted  to  him,  and  that  the  auctioneer,  though 
entrusted  with  the  property,  is  not  entrusted  with  the  pro- 
ceeds. It  is  contended  that  the  instant  the  goods  are 
converted  into  money  he  ceases  to  be  ''a  trustee  or  agent 
only,"  and  becomes. like  any  other  mere  debtor;  that  there 
must  be  something  more  than  the  character  of  trustee  or 
mere  agent,  and  that  the  words  '^  agent  only ''  indicate  that 
the  possession  must  be  somewhat  beyond  that  which  exists  in 
every  instance  where  a  debtor  keeps  the  money  of  his  creditor 
by  not  paying  it  over  as  soon  as  it  is  due.  This  section,  the 
18th,  which  is  only  an  elaboration  of  the  17th,  provides  that 
the  application  shall  be  suspended  in  one  class  of  cases,  and 
suspended  or  refused  in  another  class;  and  I  must  say  it 
appears  to  me  difficult,  on  consideration  of  this  section,  to 
distinguish  between  the  property  itself  and  the  proceeds  of  it 
No  doubt  morally  the  act  of  misappropriating  the  property 
may  sometimes  be  more  heinous  than  the  act  of  misappro- 
priating the  money,  as  the  latter  may  be  done  with  an 
intention  to  repay ;  but  looking  to  the  wording  of  the  Act, 
and  at  the  conduct  of  the  insolvent,  which  it  seems  intended 
to  meet,  I  am  unable  to  draw  any  distinction  between  his 
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I  taking  the  goods  and  taking  the  proceedB  of  them  for  his  1862. 

I  own  use.  Ihsolvekct. 

*  Inre 

i:  Nor  can  I  adopt  the  constmction  argaed  for  on  behalf  of       Pxbbt. 

the  insolyent,  as  to  the  words  ''  agent  only."     I  think  those 

i!  words  mean  an  agent  without  any  interest,  and  that  the*  word 

J  ''only''  was  advisedly  inserted  to  exclude  cases  in  which  the 

,  character  of  agent  existed  along  with  some  other  character 

,  inyolying  an  interest — ''  agent  only "   means,  I  think,  as 

.;  agent  Yrithout  interest.     An  auctioneer  is  an  agent  only,  to 

^  sell  and  remit  the  moneys.     It  is  not  necessary  to  determine 

which  of  the  characters  mentioned  in  the  Act  he  filled  here, 

whether  he  was  a  trustee  or  an  agent  only.    He  got  the  goods 

to  sell,  and  it  was  his  duty  the  instant  he  had  sold  to  send  in 

his  account  sales,  and  hand  the  money  over.     Payment  of 

the  money  by  the  purchaser  lb  him  was,  so  far   as   the 

purchaser  is  concerned   payment  to  the  principal.     Whether 

the  auctioneer  goes  to  the  house  of  his  principal  and  sells 

there,  or  stays  in  his  own  place  of  business,  and  is  intrusted 

with  the  principaVs  goods  there,  makes  little  difference  as 

between  the  agent  and    his  own  principal.      Imagine  an 

auctioneer  going  to  the  house  of  his  principal,  and  there 

Belling  the  furniture  of  the  principal,  receiving  the  price  of 

the  goods,  and  then  saying  to  his  pricipal,  ''  Oh,  I  am  your 

debtor  for  these  proceeds,  and  I  will  send  yon  them  when  it 

is  convenient  to  me  to  pay."     In  fact^  it  is  erroneous  to  say 

he  is  not  bound  to  "  pay";  he  does  not  " pay  "  as  a  debtor — 

he  hands  over  the  money,  or  ought  to  do  so,  as  an  agent 

employed  to  receive  it  and  hand  it  over.     He  holds  it  only  so 

long  as  it  takes  him  to  make  out  his  account  sales,  and  no 

longer. 

It  is  suggested  that  these  views,  if  carried  out,  will  entail 
on  auctioneers  and  other  agents  much  inconvenience  in  the 
conduct  of  their  business,  by  imposing  on  them  the  necessity 
of  opening  a  separate  account  with  their  bankers,  into  which 
all  moneys  received  by  them  for  goods  sold  as  auctioneers 
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1862.  most  be  paid.  Oar  Judgment  cannot  be  affected  hj  such 
IiTBOLYSNCT.    argxunents  :   an  auctioneer,  employed  simply  to  sell,  ia  bonnd 

^^  to  sdl  and  hand  over  the  proceeds ;  he  is  not  justified  in 
Pbbbt.  speculating  with  or  dealing  with  money  which  is  not  his ; 
his  trading  with  other  people's  money  is  not  sanctioned  by 
law ;  if  he  does  so,  though  he  may  often  escape  detection,  yet 
if  he  become  insolvent  he  falls  within  the  operation  of  this 
clause,  which  seems  the  very  one  intended  to  meet  his  case ; 
and  it  is  just  as  much  a  breach  of  this  clause  to  keep  Uie 
moneys  as  it  would  be  to  keep  the  goods  of  which  the 
moneys  are  the  proceeds. 

It  may  be  the  custom  for  auctioneers  to  keep  but  one 
general  account  of  their  own,  into  which  they  pay  all 
moneys  of  their  own  and  of  their  customers  indiscriminately. 
It  was  indeed  contended,  beyfnd  this,  that  it  was  customaiy, 
not  merely  not  to  keep  a  particular  account  for  the  moneys  of 
customers,  but  tiiat  these  moneys  were,  in  fact,  the  auctioneer's 
capital,  on  which  he  traded  or  might  trade,  when  he  had  none 
of  his  own.  Such  a  contention  is  not  to  be  countenanced  by 
this  Court  for  one  instant.  If  goods  are  deposited  with  an 
auctioneer,  and  advances  made  by  him,  then  they  are,  in  fact, 
goods  mortgaged  to  him,  with  a  power  of  sale.  He  is  not  an 
agent  anltfj  without  an  interest.  That  is  not  the  present  case. 
Again,  if  goods  are  sold  by  him,  within  the  scone  of  his^ 
authority,  on  credit,  and  he  guarantees  the  payment^nj;^L- 
credere;  that,  again,  is  not  the  present  case.  Instances  may 
arise  in  which  the  question  of  intention  and  the  full  force  to 
be  given  to  the  word  "  unlawfully  "  may  cause  difficulties-- 
but  no  such  difficulties  exist  in  this  case — ^the  facts  are  simple. 
The  law,  in  my  opinion,  is  clear. 


Mb.  Justice  Moleswobth  : — 

As  to  how  far  the  Court  is  confined  on  appeal  from  the 
Commissioner's  refusal  of  a  certificate  to  the  exact  point  takui 


Insolvency. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATBIMONIAL  CASES.  159 

below,  generally  speaking,  I  think,  this  Court  wonld  not  2862 
be  so  confined.  But,  at  the  same  time,  we  should  see  that 
the  insolvent  is  tried  on  a  charge  which  he  reasonably  under- 
stood to  have  been  made  against  him  during  the  taking  of  Ps^^ 
evidence.  It  is  not  enough  that  in  the  entire  proceedings 
there  may  be  one  fact  or  passage  on  which  he  might  see  that 
a  particular  charge  or  case  could  come  against  him.  There- 
fore, I  have  several  times  refused  to  enter  into  questions 
which  it  did  not  appear  from  the  report  of  the  Chief 
Commissioner  the  insolvent  was  apprised  would  be  brought 
against  him. 

Passing  to  the  present  case.  It  appears  that  the  insolvent 
was  employed  as  an  auctioneer  by  the  Government ;  that  the 
Government  had  no  r.nT)ii,pliftAt^j  trfflg|Artinna  with  him,  but 
that  he  was  simply  employed  in  this  transaction  to  sell  the 
property  and  account  for  the  proceeds.  He  sold  and  was 
called  on  to  account  for  the  proceeds.  He  did  not,  when  so 
called  ouj  allege  that  he  had  a  right  to  deal  with  the  money. 
He  fully  acknowledged  his  obligation  to  pay  over  the  money 
immediately,  and  made  some  paltry  excuses  for  not  handing 
it  over  then.  He  never  dreamed  of  urging,  as  has  been 
gravely  and  at  considerable  length,  urged  before  us  here,  that 
he  had  a  right  to  deal  with  it  as  his  own  capital,  and  ought 
to  be  treated  in  regard  to  it  only  as  any  other  ordinary  debtor. 
He  clearly  committed  a  breach  of  trust.  I  do  not,  however, 
think  it  necessary  to  say  at  what  precise  time  that  breach  of 
trust  commenced,  and  whether  it  should  be  held  a  breach  of 
trust  in  respect  of  the  goods  or  of  the  proceeds  of  them,  or 
whether  he  should  be  called  a  trustee  or  agent.  In  some 
cases,  where  there  are  several  successive  operations,  a  trustee 
is  chargeable  with  a  breach  of  trust  on  the  result,  though 
the  precise  moment  at  which  the  trust  was  broken  is  not  to 
be  defined.  The  word  "  only  "  may  have  been  intended  to 
exclude  cases  in  which  the  possession  is  partly  as  owner 
partly  as  agent,  or  it  may  have  been  intended  to  exclude  such 
cases  as  I  had  to  deal  with  in  the  case  of  Nantes^  in  which 
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1862.         the  arrangements  for  the  application  of  the  fand  made  me 

IKBOLYEVCY.    regard  the  person  receiving  it  as  holding  it  rather  as  a  debtor 

J  than  a  trustee.     Bat  the  present  case  appears  as  simple  is 

Pbbbt.       that  of  the  manager  of  a  shop  selling  the  goods  and  patting 

the  proceeds  into  his  own  pocket,  instead  of  into  the  till; 

and  if  snch  a  person  were  paid  by  a  per  centage  on  the 

goods  sold,  instead  of  a  salary,  the  similarity  wonld  be 

complete. 

We  are  not  dealing  with  auctioneers  generally,  but  with  the 
relations  of  this  particular  person  to  the  Government  in  the 
transaction  under  consideration.  There  are  many  cases  in 
which  an  auctioneer  cannot  be  regarded  as  an  agent  simply— 
cases  in  which  complicated  accounts  grow  up  between  him  and 
his  principal,  or  in  which  he  guarantees  the  credit  of  the 
customers  to  whom  he  seJls  on  a  del  credere  comnaission,  pay-^ 
able  by  t^e  principal.  Li  such  cases,  and  others  which  might 
1)6  named,  conduct  becomes  only  a  breach  of  contract  which 
in  the  other  relation  would  be  a  breach  of  trust.  Indeed,  m 
this  case  the  error  which  seems  to  pervade  the  Judgment 
seems  to  me  to  have  been  that  of  saying  that,  because 
auctioneers  in  some  cases  are  not  responsible  as  agents  only, 
but  stand  in  some  other  relation  to  their  principals,  there- 
fore, in  all  cases  auctioneers  are  not  so  responsible ; — ^because 
some  employers  of  auctioneers  are  precluded  from  regarding 
certain  dealings  with  their  property  by  auctioneers  as  a 
breach  of  trust,  therefore,  all  employers  of  auctioneers  are 
BO  precluded.  It  also  assumes  that  factors,  and  all  other 
commission  agents,  are  exempted  from  the  liabilities  of  this 
clause.  It  seems  to  me  that  many  of  them  will  be  generally 
liable  under  this  clause,  though  under  some  circumstances 
they  may  not  be  so.  Each  case  must  be  dealt  with  according 
to  the  particular  relation  between  the  principal  and  the 
person  employed.  Anothef  point  in  which  I  dissent  from 
the  reasoning  of  the  Judgment  is,  that  it  mixes  the  question 
of  the  duties  and  liabilities  of  the  auctioneer,  to  his  employer, 
with  that  of  his  powers  as  representing  his  employer  with 
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pnrcbasers.      As  to  purchasers,  the  auctioneer  may  haye  1862. 

rights  which  have  not  the  least  effect  in  modifying  his  duties  Inbolyskot. 
and  liabilities  towards  his  principal. 


According  to  the  precise  relation  existing  between  this 
person  and  the  Oovemment,  the  latter  has,  in  mj  opinion, 
a  right  to  say  that  the  insolyent  misapplied  the  produce  of 
goods  of  which  he  had  the  charge  or  disposition^  as  trustee 
or  agent  only. 


Mb.  Justice  Chapman: — 

I  regret  to  say  that,  notwithstanding  the  arguments 
which  have  been  addressed  to  the  Court  by  counsel,  and 
the  observations  which  haye  fallen  from  the  other  members 
of  the  Court,  I  retain  the  opinion  which  I  expressed  on  the 
former  occasion. 

Under  the  yery  express  words  of  this  Act,  I  think  that 
some  special  fiduciary  relation  is  necessary  to  charge  the 
auctioneer  beyond  the  relation  arising  out  of  the  ordinary 
course  of  his  business.  The  words  are,  '^  where  he  shall  haye 
"  unlawfully  expended  for  his  own  benefit,  or  appropriated  to 
'*  his  own  use,  any  trust  funds,  or  other  property  '* — ^that  is  to 
say,  property  tn  trust,  I  presume — '*  of  which  he  shall  at  the 
*'  time  haye  had  the  charge  or  disposition  as  truateej  or  agent 
'^  only."  I  haye  already  accepted,  and  I  still  accept,  as  a  test, 
the  expression  of  Mr.  Justice  Molesworth,  in  the  case  of 
Nantes,  and  another  used  by  him  in  the  case  of  Davis ;  and 
I  think  also,  viewing  the  extraordinary  and  penal  character 
of  this  clause,  in  which  less  discretion  is  left  to  the  Court  than 
under  the  19th  clause,  and  seeing  that  the  Court  has  no 
discretion  in  some  cases  between  a  total  refusal  of  the  certifi- 
cate and  an  unconditional  granting  of  it,  that  the  act  of  the 
insolyent  must  be  brought  expressly  and  clearly  within  the 
words  of  this  Statute. 


In  re 
Pbbbt. 
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1862.  Now,  when  I  look  at  the  dealings  of  the  insolyent,  and 

iKBOLYEycY.    &^^    other   auctioneers,    I  find   that    every  person    dealing 
"Z  with   them   must  be   aware   that   they  receive  goods   and 

Pebbt.  sell  them,  and  receive  the  proceeds,  and  go  on  paying 
them  into  a  banker^s  account,  without  any  discrimination  of 
the  sources  from  which  the  moneys  come,  and  that  thej 
go  on  paying  into  and  paying  out  of  that  general  account 
indiscriminately,  until,  on  some  sudden  occasion,  they  find 
themselves  insolvent,  just  as  happens  with  other  merchants. 
I  think  that  does  not  constitute  such  an  expending  for 
his  own  benefit  of  any  moneys  entrusted  to  him  as  comes 
within  the  meaning  of  the  Act.  There  must  be  a  specific 
intention  in  each  act,  and  in  reference  to  some  specific  som 
entrusted ;  and  the  mere  dwindling  away  of  the  general  fund, 
when  the  identity  of  each  sum  is  lost,  does  not  constitute  the 
specific  breach  of  duty  to  the  auctioneer's  employer  which 
comes  within  the  Act.  There  must  be  a  special  fiduciary 
relation  and  a  specific  act  in  breach  of  that  relation,  and  not  a 
mere  general  lax  conduct.  The  insolvent's  transactions  did 
not  exhibit  the  special  fiduciary  relation,  nor  did  either  the 
Government  or  the  other  persons  believe  that  he  had  that 
character,  which,  as  it  seems  to  me,  is  necessary  to  bring  the 
insolvent  within  the  penal  operation  of  this  clause.  Indeed, 
after  this  decision  of  the  Court,  I  am  at  a  loss  to  see  how 
any  merchant  or  factor  who  pays  the  proceeds  of  goods 
entrusted  to  him  into  his  general  account,  and  makes  pay- 
ments out  of  that  account,  will  be  able  when  the  evil  day 
comes — ^for  it  is  hardly  ever  possible  for  him  to  say  when 
the  exact  moment  did  come  at  which  he  ceased  to  be  able 
to  go  on — to  keep  out  of  the  operation  of  this  clause  as 
now  interpreted.  I  feel  bound  to  express  the  views  which  I 
still  entertain  on  the  matter,  and  having  done  so,  I  do  not 
think  it  necessary  to  go  any  further. 

The  Chief  Justice. — The  appeal  is  allowed.  The  effect 
is  that  the  original  decision  of  the  Chief  Commissioner  is  left 
intact.     It  was  reversed  on  appeal,  it  is  now  set  up. 
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1862. 


Insolvbitot. 


B 


Ex  PARTE  ALEXANDER  DODDS, 
Li  thb  Matter  of  the  Petition  op  JOHN  GREENLAW 
FOXTON  AND  JOHN  PORTER,  respectively 
Chairman  of  the  Board  of  Directors  and  Manaoino 
Director  of  a  certain  Joint- Stock  Company  called 
THE  PROVIDENT  INSTITUTE  OF  VICTORIA, 

AND 

In  the   Matter    of    THE    ACT    OF    COUNCIL, 
11th  victoria,  No.  19. 

Octoberie,lS. 

Y  an  order  under  the  hand  of  a  Jadge  of  the  Supreme  The  deed  of 

Court,  dated  the  26th  September  1862,  reciting  that  John  J^e  P^vWen^t 

Greenlaw  Foxton  and  John  Porter^  being  respectively  chair-  Institute  of 

man  and  managing  director  of  a  certain  joint-stock  company  joint-stock 

called  "  The  Provident  Institute  of  Victoria,"  carrying  on  company 

declared  that 
business  at  Melbourne,  and  the  trustees  in  whom  the  estate  and  the  board  of 

eflfects  of  the  said  company  were  then  vested,  had  presented  ^®^,^"    ._^ 
'^     ^  '  ^  should  consist 

a  petition,  under  the  11th  Fi'c,  No.  19,  setting  forth  that  they  of  any  number 

were  desirous  of  surrendering  the  estate  of  the  said  company  ^j^  or*^  than 

for  the  benefit  of  the  creditors  thereof,  his  Honor  accepted  three,  and  that 

the  surrender  of  the  estate  of  the  said  company,  ordered  that  directors 

the  same  be  placed  under  sequestration  in  the  hands  of  the  ?^?,^^^  ^  ^J, 
^  ^  ballot ;  and  by 

Chief  Commissioner  of  Insolvent  Estates,   and    appointed  an  affirmative 

and  merely 
directory 
clause  it  empowered  the  directors  to  sequestrate  if  the  auditors  should  report  that  the 
company  was  unable  to  meet  its  engagements.  The  number  of  the  board  fell  to  four; 
two  of  the  four  had  been  re-appointed  without  ballot;  one  was  also  the  solicitor  of 
the  company;  and  the  auditors  had  not  reported  that  the  Company  was  unable  to 
meet  its  engagements.  A  meeting  of  the  board  duly  summoned  for  that  purpose  passed 
a  resolution  that  the  company  was  unable  to  meet  its  engagements ;  a  minute  of  such 
resolution  was  made;  the  resolution  and  minute,  both  signed  by  the  chairman  and 
attested  by  the  solicitor,  were  filed  in  the  office  of  the  Chief  Commissioner  of  Insolvent 
Estates;  and  on  the  petition  of  the  chairman  and  managing  director,  under  the  11  Fie., 
No.  19,  a  Judge  made  an  order  for  sequestration.  At  the  time  the  petition  was 
presented  and  order  made,  an  injunction  in  an  equity  suit  by  a  shareholder  to  wind  up 
the  company  was  in  force,  restraining  the  chairman  and  managing  director  from  dealing 
with  its  property.  The  Plaintiff  in  the  equity  suit  obtained  a  rule  ni$i  to  set  aside  the 
order  for  sequestration.    On  cause  shewn. 

Held,  that  the  requirements  of  the  Act  had  been  complied  with ;  that  the  Court  had 
jurisdiction,  and  the  directors  power,  to  sequestrate ;  and  rule  discharged,  but  without 
costs. 


164  SUPREME  COURT:   VICTORIA. 

1862.         Edward  Courtney  to  be  the  official  assignee  of  the  said 
iNsoLVBNcr.    estate. 

Sx  parte 
DoDDS,  From  the  petition  and  affidavits  upon  which  this  order 

^  ^*         was  obtained,  it  appeared  that  on  the  26th  September  1862, 

Pboytdent     Messrs.  Foxton  and  Porter  caused  to  be  filed  in  the  office  of 

ViOTOBU-^'  the  Chief  Commissioner,  the  following  declaration,  and  minute 

of  resolution : — 

"  By  yirtue  of  a  resolution  duly  passed  in  that  behalf  on 
'^  the  23rd  day  of  September  1862  at  a  board  of  directors 
''  of  the  Provident  Institute  of  Victoria  duly  summoned  for 
'^  that  purpose  it  is  hereby  declared  that  the  said  company  is 
"  unable  to  meet  its  engagements. 

«<  Dated  this  23rd  day  of  September  a.  d.  1862. 
"  Witness— (Signed) 

"  Theodore  Hangook  (Signed)     "  J.  G.  Foxton 

'*  Attorney  of  the  Supreme  ''  Chairman  of  the  board  of 
"  Court  of  the  Colony  of  "  directors  of  the  Provi- 
"  Victoria  and  attorney  of  "  dent  Institute  of  Victoria 
"  the  said  company  called  '^  present  at  the  passing  of 

"  The  Provident  Institute         "  the  above  resolution." 
''  of  Victoria  and  attesting 
''  witness  to  the  execution 
"  thereof  as  such  attorney. 

*'  A  resolution  was  duly  passed  on  the  23rd  day  of 
<^  September  1862  at  a  board  of  directors  of  the  Provident 
''  Institute  of  Victoria  duly  summoned  for  that  purpose 
^  — That  the  said  company  was  then  unable  to  meet  its 
'*  engagements  and  that  a  declaration  of  insolvency  should 
^'  be  forthwith  filed  in  the  office  of  the  Chief  Commissioner 
*'  of  Insolvent  Estates  at  Melbourne  in  the  form  directed  by 
^'  the  Act  in  that  case  made  and  provided. 
"  Witness— (Signed) 

"  Theodobb  Hancock  (Signed)    "  J.  Q.  Foxton 

"  Attorney,"  &c.  (aa  above),      "  Chairman,"  &c.  (as  above). 
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An  affidavit  by  Mr.  Hancock  stated  that  tlie  aboTo  declar-  1862. 

ation  and  minute  Trere  filed  bj  virtue  of  a  resolution  of  the  Iksoi.yenoy. 

company  duly  passed  in  that  behalf  at  a  board  of  directors  _ ' 

of  the  company  duly  summoned  for  that  purpose,  that  they  Doddb, 

were  signed  by  the  chairman  of  the  board  of  directors  at  the  ^^ 

passing  of  such  resolution,  in  his  (Mr.  Hancocks)  presence,  Pboyidikt 

and  were   respectively  attested  by  him  as  attorney  of  the  Victobia. 
company.     The  affidavit  also  stated  that  the  company  had 
no  common  seal. 


On  the  9th  October  1862,  a  rule  nisi  was  obtained  on 
behalf  of  Alexander  DoddSj  a  shareholder  in  the  company, 
calling  on  Foxton  and  Porter^  and  on  Courtney  the  official 
assignee,  to  shew  cause  why  the  order  of  the  26th  September 
1862  should  not  be  set  aside  on  the  following  grounds : — 

1.  That  there  was  no  jurisdiction  to  make  the  order  under  or 
by  virtue  of  the  provisions  of  any  Act  in  force  in  that  behalf. 

2.  That  jPoa;ton  and  Porfer  had  no  authority  to  sign  or  present 
the  petition  for  sequestration.  8.  That  at  the  time  when  the 
resolution  mentioned  in  the  petition  was  signed  there  was  no 
duly-constituted  board  of  directors  of  the  company ;  and  the 
company  had  no  independent  attorney  or  solicitor,  Hancock 
being  a  director  also.  4.  That  the  requirements  of  the 
company's  deeds  of  settlement  as  to  sequestration  had  not 
been  complied  with.  5.  That  the  materials  on  which  the 
order  was  founded  were  irregular  and  insufficient.  6.  That 
when  the  petition  was  presented  and  the  order  made,  an 
injunction  had  issued  in  a  suit  in  equity,  and  was  still  in 
force,  restraining  Foxton  and  Porter  from  dealing  with  the 
property  of  the  company,  or  parting  with  it,  otherwise  than 
to  the  receiver  to  be  appointed  by  the  Court,  or  under  the 
direction  of  the  Court  (A).  7.  That  the  attempt  by  Foxton 
and  Porter  to  sequestrate  the  estate  of  the  company  was  in 
contravention  of  the  company's  deeds  of  settlement,  and  a 
breach  of  trust  against  the  shareholders. 

(h)  Tide  Dodd*  V.  Foxton,  1 W.  &  W.,  Eq.,  271. 
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1862.  Mr.  Billing^  Mr.  Fellows,  and  Mr.  T.  A'Beckett,  for  the 

Insolysnct.  Official  Assignee,  now  shewed  canse  against  the  rule.    The 

_      T.  authorities   cited    by  them  were — Pocock  v.  Fiekering  (A 
JitX  pcffne 

DoDDs,  Lewis  V,  Lord  Tankerville  (k),  and  Gray  v.  Aarons  (/). 

In  re 

Thb 

Pbovidbnt  Mr.  /.  W.  Stephen  and  Mr.  Lawes,  in  support  of  the  role, 

VicTOBiA.  cited  In  re  Mackenna  (w),  Thames  Haven  Coy,  v.  Rose  («),  and 

Ex  parte  Morrison  (o). 


Mr.  Justice  Chapman: — 

This  is  a  rule,  the  object  of  which  is  to  set  aside  an  order 
of  Mr.  Justice  Williams  made  on  the  26th  September  kst, 
by  which  the  estate  of  the  Provident  Institute  of  Victoria  was 
sequestrated ;  and  as  this  is,  I  beKeve,  the  first  occasion  on 
which  the  Statute  under  which  the  sequestration  has  been 
effected  has  been  called  into  operation,  I  have  considered  it  to 
be  incumbent  upon  me  to  give  the  whole  subject  veiy  anzions 
study,  and  to  the  best  of  my  ability  I  am  now  to  state  the 
opinion  at  which  I  have  arrived. 

The  first  objection  to  this  order  is,  that  there  was  no  jurisdic- 
tion to  make  it.  The  jurisdiction,  if  at  all,  is  given  by  the  drd 
section  of  the  11th  Ftc,  No.  19  (p),  and  also  by  the  Insolvent 
Acts  now  in  force,  which,  by  the  operation  of  that  section, 
are  virtually  incorporated  with  the  Act  cited.  It  appears  by 
the  section  to  which  I  have  referred  that  certain  preliminaries 
have  to  be  performed  by  the  board  of  directors  before  they  are 
entitled  to  take  any  such  step  as  they  have  taken  in  this  case. 
First,  they  have  to  pass  a  resolution ;  and  it  has  been  contended 


(J)  18  Q.  B.,  789.  (m)  Snp.  Ct.  Vic,  Nov.  1860. 

(*)  11  M.  &  W.,  102  ;  S.C.  2  (»)  4  M.  &  Gr.,  552. 

Dowl.  (N.S.),  753.    See  also  Hume  (o)  De  G.,  539. 

r.  Lord  Wellesley,  8  Q.  B.,  521.  (p)  Ad.,  157. 

(Q  Vic.  Law  Times,  134. 
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that,  having  regard  to  the  language  of  the  section,  the  whole  1862. 

body  of  the  shareholders  ought  to  have  been  parties  to  that  Insoltency, 

resolution.     I  think,  however,  that  the  section  only  means  that  _         . 

the  resolution  is  to  be  passed  by  the  board  of  directors.    Having  Doddb, 

passed  that  resolution,  they  have  then  to  draw  up  and  execute  r^^ 

under  their  common  seal,  if  they  be  a  corporation,  or  by  the     Pbovident 

«.    1        1    .  .«  .1        1  .  -.  Institute  of 

signature  of  the  chairman,  if  they  be  not  a  corporation,  a      Victobia. 

declaration  in  the  form  specified  in  Schedule  1  of  the  11th 
Ft'c,  No.  19  ;  and  having  done  that^  they  are  also  to  execute 
a  minute  of  the  resolution  in  the  form  specified  in  Schedule  2 
of  the  same  Act.  The  resolution  and  the  minute  are  to  be 
signed  by  the  chairman  and  attested  by  the  attorney  or 
solicitor  of  the  company.  Then,  having  performed  these 
preliminaries,  they  have  committed  an  act  of  insolvency, 
which  is  in  point  of  fact  made  by  the  Act  a  condition  pre- 
cedent to  any  subsequent  proceeding  which  they  may  adopt. 
Upon  examining  the  proceedings,  I  think  these  conditions 
precedent  have  been  complied  with,  and  that  the  necessary 
materials  to  enable  the  learned  Judge  to  accept  the  sequestra* 
tion  were  before  him,  and  that  he  had  jurisdiction  under  the 
Act  11  ViCy  No.  19,  to  do  so. 

Having  performed  these  preliminaries  to  which  I  have 
referred,  it  is  provided  that  thereupon  the  chairman  or  the 
trustees  on  behalf  of  the  company  shall  be  at  liberty  to  cause 
the  estate  to  be  surrendered  as  insolvent  into  the  hands  of  the 
official  assignee.  No  doubt  the  wording  of  the  Act  does  leave 
out  certain  intermediate  steps,  but  those  steps  are  as  it  were 
obliterated,  by  the  fiact  that  by  the  mere  force  of  the  Judge's 
signature  there  is  an  acceptance  of  the  surrender,  a  sequestration 
of  the  estate  in  the  hands  of  the  Chief  Commissioner,  and  a 
vesting  of  the  estate  in  the  official  assignee  ;  so  that  the 
language  of  the  Act  appears  to  me  to  state  the  effect  without 
stating  the  intermediate  steps.  Then  the  use  of  the  words 
"at  liberty"  in  the  section  seems  to  me  to  clothe  the  directors, 
assuming  that  they  are  properly  constituted,  with  authority  to 
take  advantage  of  this  section  without  any  reference  to  the 
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1862.         deed  of  settlement  of  the  company.     I  think,  therefore,  that 
Inbolyenct.    ^  &'  ^  jurisdiction  and  authority  are  ooncemed,  the  3rd 
v~Z.       section  of  the  Act  is  effectual  and  applies  to  the  present  case. 

DODDS, 

J^^  I  now  come  to  the  question  as  to  the  appointment  of  the 

Pbotidkkt  board  of  directors  :  and  it  is  contended  here  that  at  the  time 
VicTOBLi.  ^^  resolution  was  passed  there  was  no  duly-constituted  board 
of  directors  in  existence.  The  deed  of  settlement  provides 
that  the  board  shall  consist  of  any  number  not  more  than  six 
nor  less  than  three.  Originally  there  were  six  directors; 
but  at  a  time  long  antecedent  to  this  proceeding  two  of 
them  appear  to  have  been  removed  by  a  resolution  of  the 
shareholders,  and  the  vacancies  have  not  been  filled  up.  We 
have,  therefore,  a  board  which  might  have  consisted  of  six 
members,  but  which  in  point  of  fact  only  consists  of  four. 
Now,  can  a  board  in  which  there  happens  to  be  a  vacancy  of 
one  or  two  directors  be  said  to  be  not  duly  constituted  %  I  am 
of  opinion  that  it  is  daly  constituted,  provided  there  be  a 
sufficient  number  to  constitute  a  quorum,  and  I  think  the 
case  of  Tht  Thames  Haven  Company  v.  Rose  fully  supports 
that  view.  Then  as  to  the  mode  in  which  two  of  the  directors 
have  been  re-appointed,  it  has  been  objected  that  the  deed  of 
settlement  provides  that  all  elections  of  directors  shall  be  by 
ballot,  and  that  a  ballot  was  not  taken  here.  The  answer  to 
that  objection  is  obvious — ^viz.,  that  a  ballot  is  only  intended 
where  there  is  a  contest ;  and  that  this  is  a  rule  which  applies 
I  equally  to  Parliamentary  elections,  municipal  elections,  and 

elections  of  officers  in  public  bodies  and  companies.  There  is 
an  exception  to  that  rule  in  the  case  of  admission  to  cluba^ 
but  clubs  are  peculiarly  constituted,  and  the  members  desire  to 
retain  in  their  own  hands  the  power  of  exclusion.  They  are 
not,  as  in  the  other  cases  to  which  I  have  referred,  under  the 
absolute  necessity  of  appointing  or  electing  some  person  to  fill 
up  a  vacancy.  On  the  case  made  upon  the  affidavits  before  the 
Court  I  see  nothing  to  establish  in  my  mind  the  least  doubt 
as  to  the  due  constitution  of  the  board,  and  therefore  I  think 
the  Statute  has  been  complied  with.     The  case  of  Ex  parte 
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Morrison  appears  to  me  to  be  distinguishable  from  this. 
There,  there  was  no  quorum.  Here,  there  was  a  quorum 
present.  I  therefore  think  that  case  does  not  apply  to  the 
present 

With  regard  to  the  objection  that  the  company  had  no 
independent  solicitor,  Mr.  Hancock  being  a  director  aLso,  there 
is  nothing  which  has  been  brought  before  my  notice  in  the 
deed  of  settlement  to  shew  that  there  is  any  violation  of  any 
part  of  that  deed  in  the  circumstance  of  Mr.  Hancock  besides 
being  a  director  being  also  the  solicitor  of  the  company,  and 
there  is  no  statutory  or  other  provision  requiring  that  the 
resolution  or  minute  shall  be  attested  by  an  independent 
attorney.  The  only  requirement  is  that  they  shall  be  attested 
by  the  attorney  or  solicitor  of  the  company,  and  that  has  been 
complied  with  in  the  present  case. 


Sx  parte 

DODDSj 

In  re 

The 

Pbovidbnt 

Institute  o» 

ViOTOEIA. 


The  ne^tt  objection  is  that  the  requirements  of  the  company*s 
deed  as  to  sequestration  have  not  been  complied  with,  and  the 
chief  point  relied  upon  is  the  absence  of  any  report  of  the 
auditors.  The  clause  in  the  deed  empowers  the  directors  to 
proceed  to  sequestrate  the  estate  of  the  company,  if  the  auditors 
shall  report  that  its  assets  are  insufficient  to  meet  its  engage- 
ments. This  clause  is  affirmative  in  its  language,  and  therefore 
upon  the  authority  of  all  similar  cases  merely  directory.  But 
I  would  go  further  than  that,  and  say  that  I  think  the  Court 
would  have  power  to  entertain  this  sequestration  even  if  the 
directors  had  not  complied  with  a  negative  clause ;  for  I  think 
the  same  principle  would  apply  to  this  case  as  in  the  ordinary 
case  of  arbitration  clauses  inserted  in  deeds  of  settlement. 
The  cases  of  Thompson  v,  Chamock  {^),  Harris  v,  Reynolds  (r), 
and  Allen  v.  Miller  («),  decide  that  an  agreement  to  refer 
is  no  bar  to  an  action,  on  the  ground  that  the  Courts  will 
not  allow  their  jurisdiction  to  be^  ousted  (t).       Mr.  Stephen 


(q)  8  T.  R.,  139. 
(r)  7  Q.  B.,  71. 

VOL.  I. — I.  E.  &  M. 


(*)  2Cr.  &J.,47. 

(t)   The    same  rule    has  been 

N 
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1862. 
Insolvency. 
,J5a?  parte 

DODDS, 

In  re 

Thb 

Pbotident 


has  objected  that  this  matter  is  in  point  of  fact  a  contnci 
between  the  directors  and  the  shareholders  at  large,  and  that, 
if  the  Court  here  should  sanction  this  proceeding,  it  will  be 
yirtuallj  sanctioning  a  breach  of  contract  and  a  breach  of 
trust.  I  think  that  is  rather  too  strong  a  way  to  put  it. 
Where  the  jurisdiction  of  a  court  of  justice  comes  into  oom- 


Institute  op  petition  with  a  contract,  the  Court  will  maintain  its  jurisdic- 
tion, notwithstanding  the  contract,  but  the  Court  does  not 
pretend  to  interfere  in  any  degree  with  the  rights  of  Uie 
parties  under  that  contract ;  and  it  has  been  held  that 
although  the  courts  both  of  law  and  equity  will  disregard  an 
agreement  to  refer,  and  although  the  courts  of  equity  will 
refuse  specific  performance  of  such  an  agreement,  nevertheless 
they  will  leave  it  open  to  the  party  complaining  of  the  breach 
of  contract  to  bring  his  action  for  such  breach,  and  to  recover 
damages.  I  think,  therefore,  notwithstanding  that  there  may 
have  been  a  breach  of  the  understanding,  and  although  it  may 
■*  be  that  the  directors  by  sequestrating  the  estate  have  been 

guilty  of  a  breach  of  contract,  which  may  render  them  liable 
to  an  action — nevertheless  that  is  not  to  oust  the  jurisdiction 
of  the  Court  in  entertaining  this  proceeding.  Against  that 
view  the  case  of  In  re  Mackenna  has  been  cited.  I  have 
examined  that  case  very  carefully,  and  I  do  not  think  it  has 
any  bearing  upon  this  case.  If  the  Statute  there  referred  to 
— the  5  Vic,  No.  9 — ^had  been  made  applicable  to  joint-stock 
companies,  and  the  shareholders  and  directors  of  this  Institute 
had  agreed  to  convey  their  property  to  trustees  under  that 
Act,  and  had  effectually  done  so,  and  then  the  trustees  in 
breach  of  their  contract  had  sequestrated  the  estate,  then  this 
case  would  have  been  on  all  fours  with  In  re  Mackenna.  Bat 
here,  according  to  my  view,  a  statutory  jurisdiction  is  given 
to  the  Court  to  accept  the  sequestration,  and  a  statutory 


followed  by  Courts  of  Equity. 
See  Mitchell  v,  Harris,  2  Ves.  Jr., 
233»  and  Steele  v,  Righy,  6  Yes., 
822.  Bat  an  arbitration  clause 
may  be  so  ^med  as  to  constitute 


a  condition  precedent  to  bringing 
an  action — e.g.,  to  determine  the 
amount  due.  Scott  v,  Avety,  8 
Exch.,  487,  in  error;  Avery  r, 
Scott,  ib.,  427. 
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authority  is  given  to  the  directors  to  seqaestrate,  and  I 

think  that  no  agreement  between  the  parties  can  oust  the 

jurisdiction  of  the  Court  to  accept  the  sequestration. 

Ex  parte 
DOPDS,  • 

Then  it  is  said  that  the  materials  on  which  the  order  was         i»  re 

Xhe 
granted  were  irregular  and  insufficient.     As  to  that,  I  think     psoYiDEirF 

I  have  already  shewn  that  the  learned  Judge  had  before  him  Institute  op 

ViOTOEIA. 

when  the  order  was  made  all  the  materials  necessary  to  give 
him  jurisdiction. 

The  next  objection  is,  that  when  the  petition  for  sequestra- 
tion was  presented  and  the  order  made,  an  injunction  in  a  suit 
in  equity  had  been  granted,  and  was  still  in  force,  restraining 
Messrs.  Foxton  and  Porter  from  dealing  with  the  property  of 
the  company  or  parting  with  it  otherwise  than  under  the 
direction  of  the  Court.  I  do  not  think  that  the  fact  of  the 
existence  of  a  suit  in  this  Court,  even  accompanied  by  an 
injunction  still  in  force,  is  any  reason  why  the  Insolvent  Court 
should  not  be  resorted  to.  There  is  nothing  whatever  in  any 
of  the  Insolvent  Acts  to  shew  that  any  proceeding  in  a  superior 
Court  is  to  prevent  a  party  from  going  into  the  Insolvent 
Court  if  he  has  a  legal  right  so  to  do.  Whatever  effect 
proceedings  in  insolvency  may  have  upon  actions  or  suits, 
certainly  actions  or  suits  have  no  control  over  proceedings  in 
insolvMicy,  and  that  even  although  an  injunction  may  have 
issued.  It  is  true  that  the  parties  enjoined  may  be  brought 
within  the  jurisdiction  of  the  Court  of  Equity  for  contempt, 
if  their  conduct  amounts  to  a  disobedience  of  the  injunction. 
That  is  quite  another  question,  upon  which  I  pronounce  no 
opinion,  it  not  being  judicially  before  me ;  but  the  opinion  I 
do  pronounce  is  this,  that  notwithstanding  the  suits  pending 
against  them,  and  notwithstanding  the  injunctions,  it  was 
competent  to  Messrs.  Foxton  and  Porter  to  avail  themselves 
of  the  liberty  given  to  them  by  the  3rd  section  of  the  1 1  Fife, 
No.  19,  and  competent  also  to  the  learned  Judge  to  exercise 
jurisdiction  under  that  clause  in  spite  of  the  injunction,  if  it 
was  brought  before  him,  which  I  believe  was  done. 
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JEx  pctrte 

DODDS, 

In  re 

The 

Peovident 

Xnstitutb  op 

Victoria. 


The  seyenth  objection  I  haye  already  disposed  of  in  dealing 
with  the  fourth,  of  which  the  seyenth  is  bat  a  modification. 

The  only  other  point  is  on  the  question  of  costs.  I  think 
this  is  a  proceeding  entirely  new,  this  Statute  haying  neyer 
been  brought  before  the  Court  preyiously  so  far  as  I  am 
awara  I  think  therefore  that  I  may  justly  and  property 
exercise  my  discretion  as  to  costs,  by  discharging  the  role 
without  costs.  The  official  assignee,  who  appears  here  to 
shew  cause,  is  I  think  entitled  to  include  his  costs  in  the  plan 
of  distribution,  subject  to  any  objection  that  may  be  made  as 
to  his  right  to  do  so,  when  that  plan  is  before  the  Court. 


Bule  discharged  tnihoui  costs. 


In  bk  ENOCH  CHAMBERS,  an  alleged  Insolvent. 


August  14. 


JLVULE  nisi  for  compulsory  sequestration. 
Sir  George  Stephen  moyed  the  rule  absolute. 


On  a  petition 

to  sequestrate 

an  estate 

compulsorily 

for  an  alleged 

act  of 

insolvency, 

the  defendant 

is  entitled  to 

be  informed 

precisely  of 

the  aot  of 

insolvency  x-  r    xi. 

alleged,  for  he  ^  satisfy  the  same. 

does  not  «  person  haying  against  him  the  sentence  of  any  competent 

necessarily  see 

the  affidavit ;     '*  Court  being  thereunto  required  shall  not  satisfy  the  same  or 

and  a  petition 

alleging  only 

that  a  person  having  a  judgment  against  him  has  not  satisfied  the  same  or  pointed  out 

to  the  officer  sufficient  disposable  property  to  satisfy  the  same,  without  alleging  that 

the  defendant  was  required  to  do  so,  Is  bad. 


Mr.  J.  TF".  Stephen  and  Mr.  Holroydj  for  the  alleged 
insolyent. — There  is  no  sufficient  act  of  insolvency  alleged  in 
the  petition.  The  act  of  insolyency  relied  on  is,  the  not 
satisfying  a  judgment,  and  not  pointing  out  sufficient  property 
The  words  of  the  Act  are,  ''  if  any 
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**  shall  not  point  ont  to  the  officer  charged  with  the  execution 
"  thereof  sufficient  disposable  property  to  satisfy  the  same'*  (u). 
In  this  case  the  petition  does  not  aver  that  the  alleged  insol- 
vent was  "  thereunto  required." 

Sir  Oeorge  Stephen  contr^. — ^The  affidavit  of  the  sheriff's 
officer  states  that  he  required  Chambers  to  satisfy  the  judg- 
ment or  point  out  property,  and  that  is  sufficient.  The 
statement  in  the  petition  that  Chambers  '*  refused  "  to  satisfy 
or  point  out  implies  that  he  was  required  to  do  so. 

Mr.  Justice  Chapmah. — I  think  the  objection  is  fataL  The 
insolvent  is  entitled  to  be  informed  precisely  on  the  face  of  the 
petition  of  the  act  of  insolvency  complained  of,  for  he  does 
not  necessarily  see  the  affidavit.  There  is  no  doubt  whatever 
that  on  ihe  face  of  the  Statute  it  is  no  act  of  insolvency  unless 
the  party  is  "required  "  to  satisfy  or  point  out.  I  do  not 
think  we  can  imply  anything  in  respect  to  the  petition.  The 
Statute  should  be  precisely  followed,  and  the  averment  be 
shaped  exactly  upon  it.  That  saves  much  trouble,  and  I  think 
should  always  be  done. 

RuU  discharged. 
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1862. 

IVSOLVBirCY. 

In  re 
Chambebs. 


(»)  5  Vic^  No.  17,  sec.  5. 


r 
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Lr  EE  JOHN  BARRY,  D.D.,  an  alleged   Insolteht. 


Insolvency. 

AuguH  14. 

A  petition  for    XLULE  nisi  for  compulsory  sequestration. 

oompukory 

seqaestration 

was  not  signed       His    HoNOB  pointed  out  that  the  original  petition  for 

petitioning       sequestration  was  not  signed  by  the  petitioning  creditor. 

creditor.    The 

Court  took 

notice  of  the         Mr.  Atkins,  for  the  alleged  insolvent,  thereupon  applied  to 

hS^Mthat     ^^^^ *^®  ^^  discharged  with  costs, 
the  document 

regarded  as  a        ^*  «^*  ^*  Stephen  and  Mr.  Lawes^  for  the  petitioning 

petition,  it  not  creditor,  contr^ — It  is  not  necessary  that  the  petition  shoold 

being  signed  ... 

by  the  be  signed.     Petitions  under  the  Trustee  Act  are  frequently 

d?Mh^^        lodged  with  the  Court  without  being  signed;   and  it  is  not 

the  rule  nisi  as  anywhere  laid  down  in  the  books  of  practice  that  a  petition 

by  a  petition  •    ^^^  ^  signed,     A  bill  in  equity  is  in  form  a  petition,  but  is 

makmg  no        never  signed  by  the  Plaintiff.     [Chapman,  J. — That  has  the 

order  as  to  .  , 

costs.  signature  of  counsel,  as  a  protection  to  the  Court.]     This  is 

a  case  in  which  the  Court  will  give  liberty  to  amend,  and 

allow  the  petition  to  be  signed  nunc  pro  tunc, 

Mr.  Justice  Chapmak. — ^According  to  my  view,  I  cannot 
regard  this  document  as  a  petition,  it  not  being  signed  by  the 
petitioner.  I  do  not  think  this  is  a  case  for  amendment ;  and 
the  rule  must  therefore  be  discharged,  it  being  unsupported 
by  a  petition.  As  this  is  an  objection  taken  by  the  Court, 
and  not  by  counsel,  I  shall  make  no  order  as  to  costs. 


Rule  discharged  wiihonU  costs. 


d 
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In   the   matter   of   the   Joint -Stock   Company  galled 

«  THE  PROVIDENT  INSTITUTE  OF  VICTORIA,"         1862. 
Insolvent.  _  ^""^'^"l-. 

October  9. 
XN  this  case  the  estate  of  the  company  was  sequestrated  The  Supreme 
after  injunctions  had  issued  in  two  equity  suits  against  the  iQ^ing^yency 
directors  of  the  company,  restraining  them  from  assigning  or  has  do 
parting  with  the  assets  of  the  company  in  their  possession  Qp^er  the 

or  power  otherwise  than  under  the  direction  of  the  Court  tnisteea  of  a 

company 
Motions  by  the  official  assignee  to  dissolve  these  injunctions  whose  estate 

had  been  made  in  the  equity  suits  and  in  each  case  had  been  J^^^^ted 

refused  (v).  xmder  the 

^  11th  Vic., 

No.  19, 

The  official  assi^ee  now  moved,  on  notice  headed  in  the  ^  *!*'*^'^. , 
®  to  the  official 

Insolvency  jurisdiction  of  the  Court,  ''  That  John  Oreenlaw  assignee  the 

"  Foxton  and  John  Porter  respectively  the  late  chairman  and  '  , 

^  •'  personal 

<<  managing  director  of  the  said  company  and  the  persons  in  estate  of  the 

"  whom  the  estate  and  effects  of  the  said  company  were  vested  ^^^^^J^ 

"  prior  to  the  sequestration  thereof  may  be  ordered  forthwith  them  as  such 

^  ,  ,  trustees. 

"  to  transfer  to  Edward  Courtney  as  such  official  assignee  all 

'^  mortgages  made  and  now  to  be  made  to  them  as  trustees 

^'  of  the  said  company  and  all  real  estate  and  chattels  real 

'^  granted  released  or  assigned  to  and  now  vested  in  them  as 

^'  trustees  for  the  said  company  and  to  transfer  to  the  said 

'^  official  assignee  all  cash  in  the  Bank  of  New  South  Wales 

<<  to  the  credit  of  the  account  kept  there  by  the  directors  of 

^'  the  company  and  to  do  all  other  acts  necessary  for  vesting  in 

''  the  official  assignee  all  property  of  the  company  for  obtaining 

"  which  it  would  otherwise  be  necessary  to  use  the  names  of 

"  the  trustees." 

(«)  F«fe  1  W.  &  W.,  Eq.,  271. 


Insolvency. 
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1862.  Mr.  J.  W.  Stephen  and  Mr.  Fellows  for  the  motion,  cited 

Dawson  v.  Paver  (w)  and £x  parte  Paynter  (x).   [^Chapmany  J, 

— ^This  motion  is  made  in  the  Insolvency  jnrisdictioa     How 

^^         do  yon  shew  that  I  have  jurisdiction  to  make  the  order  asked 

Pbovident     for  ?]    The  Joint  Stock  Companies'  Winding-up  Act  (11  Vte.f 

VicTOBiA.     ^^*  ^^))  ^7  sections  16  and  19,  gives  jurisdiction. 

Mr.  Bunny  and  Mr.  Holroyd  contra. — ^Messrs.  Foxton  and 
Porter  are  tied  by  the  injunctions,  and  this  Court  sitting  in 
Insolvency  has  no  jurisdiction  to  make  an  order  in  opposition 
to  those  injunctions.  If  such  an  order  were  made,  even 
although  it  might  be  bad,  these  gentlemen  would  be  bound 
by  it,  Paine  v.  Drew  (y),  and  they  would  be  driven  either 
to  a  breach  of  the  injunction,  or  to  a  violation  of  the  order 
of  this  Court. 

Mr.  «7.  W,  Stephen  in  reply. 

Mr.  Justice  Chaphak. — ^I  cannot  see  that  I  have  any 
power,  sitting  in  the  Insolvency  jurisdiction  of  the  Court,  to 
make  the  order  asked  for.  The  section  of  the  Winding-up 
Act  cited  is  merely  a  penal  section.  It  refers  only  to  the  case 
of  a  party  disobeying  such  orders  as  the  Court  already  had, 
or  might  thereafter  have,  jurisdiction  to  make,  either  under 
the  Winding-up  Act  itself,  or  under  other  Acts  respecting 
insolvency.  The  Act  does  not  itself  give  jurisdiction  to  make 
orders  of  the  sort  referred  to  in  its  16th  section,  and  I  cannot 
see  how  I  can  make  any  order  which  would  hold  water.  The 
motion  must,  therefore,  be  dismissed,  and  I  see  no  reason  for 
withholding  costs  from  the  successful  party. 

Motion  rejused  with  costs. 


(to)  5  Hare,  415.  (y)  4  Easto  522. 

(or)  2  Dea.  and  Ch«,  584. 


Had 
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1862. 

IVSOLVEKOY. 

In  re  JAMES  MILNER,  an  Insolvent.  OdoberdO. 

Novembers. 

X  HE   Estate  of  this  Insolvent  was  sequestrated  by  an  Where  the 

order,  dated  the  16th  September  1858.     The  assets  realized  J^^^^^^d 

by  the  oflScial  assignee  far  exceeded  the  scheduled  liabilities,  inaolvent'g 

and  all  the  creditors  who  proved  their  debts  received  payment  exceeded  the 

in  full.     There  were,  however,  several  creditors  set  forth  in  fp^t?"?®^ 

liabibtieB,  and 

the  Insolvent's   schedule  who  had  never  proved  upon  the  all  the 

estate.     An  order  was  made  by  Mr.  Justice  MoUsworth  a  few  ^  proved 

months  ago,  under  which  the   Insolvent  received  from  the  tipon  the 

official  assignee  a  part  of  the  surplus  assets,  amounting  to  been  paid  in 

£723  ISs.  3d.,  which  still  left  £235  in  the  hands  of  the  ^^Ibntsome 

...  of  the 

official  assignee — a  sum  sufficient  to  liquidate  the  debts  of  schednled 

the  scheduled  creditors  who  had  not  proved.     These  creditors  not  n^ed  • 

had  not  come  forward  to  claim  the  money,  though  notifi-  the  Court, 

cation  of  the  facts  had  been  given  by  advertisements  in  the  of  foor  j&^n 

public  papers.  *«>™  *^e  ^^ 

sequestration. 

Sir  Oearge  Stephen^  for  the  Insolvent,  now  moved  for  an  JJ^Ibircadver- 

order  upon  the  official  assignee  to  pay  over  to  the  Insolvent  tisements  of 

the  balance  of  £235  in  his  hands.  ordered  the 

entire  balance 
of  assets  in 
Mr.  Lawesj  for  the  official  assignee. — ^The  Court,  under  the  hands  of 

the  circumstances  of  this  case,  has  no  jurisdiction  to  make  *^"®.  °™<^*~ 

the  order  asked  for.     In  re  Turpin  (z).  In  re  Stampe  (a).  pidd  over  to 

the  insolvent 
upon  his 

Sir  O.  Stephen  in  reply. — This  is  not  an  application  to  indemnifying 

,  the  official 

release  the  estate  from  sequestration,  but  for  an  order  upon  assignee,  and 

the  official  assignee  to  pay  over  a  surplus  in  his  hands.  to    t^*^ 

demands  of 
r^         J  iA     the  creditors 

Cur.adv.vult.  ^ho  had  not 
proved  if  they 
should  there- 
(«)  AfUe,  9.  (a)  Ante,  10.  j^ftg^  ^o  so. 

VOL.  I. 1.  B.  &  M.  O 
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Mr.  Justice  Chapman  : — 


I  have  seen  Mr.  Justice  Molesworth  as  to  the  order  he 
made  for  payment  of  the  £723  Ids.  8d.  in  this  casA,  and 
November  6.  ^  mideistand  that  the  principle  upon  which  he  made  that 
order  was,  that  leaving  sufficient  in  the  hands  of  the  official 
assignee  to  meet  the  claims  of  the  scheduled  creditors 
who  had  not  proved,  his  Honor  treated  the  balance  as 
dearly  due  to  the  Insolvent,  and  to  which  he  would  be 
entitled.  There  are  still  several  creditors  unpaid.  The 
official  assignee  is  a  trustee  for  those  creditors,  and  it 
would  be  competent  to  any  one  of  them  to  say  to  him 
— '<  You  are  not  protected  by  the  order  of  the  Court  in 
''  Insolvency — ^you  are  my  trustee."  There  seems,  however, 
to  be  a  strong  probability  that  the  remaining  creditors  will 
never  turn  up,  and  I  think  that  this  application  should 
be  granted,  upon  the  Insolvent's  indemnifying  the  official 
assignee,  and  undertaking  to  satisfy  the  demands  of  the 
creditors  who  have  not  proved,  if  they  should  hereafter  do  so. 
The  official  assignee's  costs  of  this  application  must  be  paid 
by  the  applicant.  The  official  assignee  has  appeared  for 
his  own  protection,  and  is  entitled  to  his  costs.  The  costs  of 
the  indemnity  ¥rill  also  be  paid  by  the  Insolvent. 
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In  rb  J.  D.  OLIVER  and  NICHOLAS  TRETHOWAN, 

ALLEGED   INSOLVENTS. 


R, 


IMcemher^ 


LiULE  nMt,  for  oompnlsory  sequestration.  Tlie  oertiilcate 

that  Becnrity 
for  payment 
Mr.  Lawe8  moyed  the  role  absolute.  of  fees,  &c, 

has  been 
fonnd. 
Sir  G.  Stepherij  for  the  alleged  InaolTente,  submitted  that  f'^^l\^ 
the  provisions  of  the  5  Ftc,  No.  17,  sec.  15,  had  not  been  sec.  16,  to  be ' 
complied  with.    That  section  required  the  Chief  Commissioner  ^^tion^fw  * 
to  endorse  on  the  petition  a  certificate  that  security  for  the  oompalsoiy 


payment  of  the  fees  and  preliminary  expenses  had  been  found,  ^^^^g^ 

and  to  sign  the  same.     Here  the  certificate  was  signed  by  a  ^y  the  Chief 

,  «-*  if       Commiflsioner 

clerk  in  the  office  of  the  Commissioner.  personally. 


Mr.  Lanjoea. — ^That  portion  of  the  section  is  simply  directory, 
and  not  mandatory,  and  if  the  objection  be  allowed,  it  will  be 
impossible  to  obtain  a  rule  nisi  in  any  case  arising  in  the 
Qeelong  district. 

Mr.  Justice  Chapman. — I  think  this  objection  fatal  The 
15th  section  requires  some  proof  that  the  Chief  Commissioner 
is  satisfied  with  the  security  for  the  payment  of  the  necessary 
fees;  and. the  only  evidence  the  Court  can  have  of  his 
satisfaction  is  his  certificate,  endorsed  on  the  petition  and 
signed  by  him. 

EuU  diacharffed. 


o  2 
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1862. 

iKBOLTBirOT. 

Dtfcam^M*  11. 

JZ.  JB.  bought 
goods  for  less 
than  th^ 
market  value 
at  the  time, 
and  shipped 
them  to  hia 
agent  in 
New  Zealand* 
invoicing 
them  at  the 
market  value. 
On  this 
invoice  he 
obtained  Arom 
his  bankers  an 
advance  upon 
security  of  the 
bill  of  lading 
of  the  goods. 
He 

subsequently 
became 
insolvent^  and 
the  Chief 
Commissioner 
reAisedhim 
his  certificate, 
on  the  ground 
of  his  having 
"salted  "the 
above  invoice. 

On  appeal 
to  the 


Court,  the 
certificate  was 
granted. 


Lf  BB  ROBERT  BROWN,  ah  Iksolveht. 

xjlPPEAL  from  the  refusal  of  the  insolrent's  certificate, 
because,  by  his  own  admission,  he  had  '^salted"  certain 
invoices. 

Mr.  Billing  for  the  appellant. 

Sir  Oeorge  Stephen^  for  the  official  assignee,  in  support  of 
the  decision  below  cited  In  re  Johnson  (b). 

The  Insolyent  was  examined.  He  said  that  the  words 
"  salted  inyoice "  had  been  put  into  his  mouth  in  the 
Insolyent  Court,  and  he  had  giyen  an  affirmatiye  replj 
without  fully  considering  the  precise  significance  of  the 
term ;  that  the  transaction  was  in  regard  to  some  preserved 
salmon,  which  he  had  purchased  from  Mr.  John  M'Gamhe,  at 
auction,  for  2^(1,  per  Sb.,  but  which  was  worth  at  the  time  5d 
per  ft.  in  Melbourne ;  that  he  shipped  the  salmon  to  his  agent 
in  New  Zealand  on  "  sale  and  return,"  invoicing  it  at  4}<f. 
per  1).,  or  ^d.  less  than  its  market  value ;  that  he  invoiced  it 
as  irom  himself,  and  on  his  own  account,  and  did  not  in  anj 
way  mention  the  name  of  Mr.  M^Cotnbe ;  that  he  took  the 
inyoice  which  he  had  prepared  to  the  Oriental  Bank,  and 
drew  to  the  extent  of  two-thirds  the  value,  on  the  security  of 
the  bill  of  lading  and  policy  of  insurance;  that  the  bank 
had  been  paid  in  the  usual  way  when  the  bill  of  lading  was 
taken  up,  and  did  not  now  oppose  the  certificate. 


Mr.  M^Combe  and  Mr.  Jjynam  were  examined  in  confir- 
mation of  the  Insolvent's  evidence. 


(J)  80  L.  J.  (N.S.),  Bky.,  88. 


nrSOLYEKCT,  ECCLESIASTICAL,  ft  UATBIMONIAL  CASES. 


181 


Mr.  Justice  Chaphah: — 

I  do  not  know  that  '' salting**  an  invoice  is  a  perfectly 
justifiable  or  moral  coarse  in  any  circumstances;  bat  for 
certain  purposes  it  is  practised  among  merchants;  and,  in 
certain  circumstances,  I  think  that  little  harm  is  done  to  any 
parties,  for,  after  all,  it  may  be  nothing  more  than  the  putting 
of  a  limit  within  which  the  goods  are  not  to  be  sold.  For 
instance,  if  a  merchant  purchases  a  quantity  of  goods  for 
shipment  to  his  agent  in  New  Zealand,  and  obtains  an  invoice, 
it  is  perfectly  competent  for  him  to  make  out  another  invoice 
for  the  purpose  of  saying  to  his  agent  *^  That  is  the  price  I 
expect  to  get,  and  you  are  not  to  take  less."  So  far  as  that 
goes,  there  is  little  harm  done  provided  no  advance  is  obtained 
from  third  persons,  though  it  is  not  strictly  justifiable,  as  it  is 
possible  that  some  person  may  be  deceived  at  a  future  time  by 
the  second  invoice. 


1862. 

IVSOLVZKOT. 

Ik  re 
Baowir. 


This  case  is  not  open  to  the  objections  ia  In  re  Johnson, 
and  it  is  questionable  if  it  is  analogous  in  principle  to  it.  I 
do  not  think  it  is.  In  Johnaon^a  case  the  bankrupt,  after 
purchasing  the  goods,  obtained  a  blank  invoice  from  the 
seller,  and  then,  upon  that  blank  form,  concocted  a  false  and 
fradulent  invoice  of  the  goods  he  had  bought.  He  put  150 
per  cent,  on  the  price  he  himself  gave,  thus  converting  every 
£100  he  gave  into  £250,  and  got  an  advance  of  two-thirds 
on  the  false  invoice  price.  In  other  words  he  got  66  per 
cent,  advance  on  the  cost  price.  Here  it  is  different.  Here 
the  Insolvent  purchases  the  goods  in  the  first  instance  under 
the  value.  He  makes  out  an  invoice  of  his  own,  to  be  sent 
to  his  own  agent^  and  in  his  own  name,  putting  down  the 
goods  at  the  market  price.  Mr.  M^Combe  says  the  market 
price  was  rather  more  than  that.  The  Insolvent  put  down  a 
price,  but  did  not  make  a  false  representation — ^there  was  no 
invoice  of  another  firm,  which  would  have  amounted  to  a 
decided  false  representation.  He  says — "  Here  is  my  invoice," 
and  obtains  an  advance  of  two-thirds  from  the  bank.    This 
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argaes  that  the  bank  was  pnt  on  its  gaard.  By  a  fortunate 
accident  of  trade  which  sometimes  happens,  he  oontriyed  to 
purchase  goods  below  their  ralne.  Why  they  were  sold  below 
their  yalae,  or  why  the  vendor  was  not  there  to  prerent  their 
being  sold  below  their  valne,  was  not  known.  I  see  nothing 
fraudulent  in  it,  nor  any  representation  made  to  the  bank  by 
which  they  were  deceired. 


There  are  two  elements  wanting  in  this  case  which  were 
present  in  Johnson^a  case ;  first,  the  deception,  to  lull  the 
yigilance  of  the  lender;  and,  secondly,  the  actual  fraud,  in 
putting  the  goods  beyond  their  value.  The  bank's  bills  appear 
to  have  been  paid,  and  there  is  no  actual  loss  in  that  quarter. 
The  appeal  will  be  allowed,  and  the  certificate  granted. 

Appeal  allowed. 


October  16. 

Application  to 
the  Court  by 
an  insolvent 
for  the  grant 
d  his 
certificate 
under  the 
rider  tolOFtc., 
No.  14,  should 
be  by  rule  nm 
to  be  served 
on  the  official 
assignee. 


In  bb  MICHAEL  CONNELL,  an  Insolvent. 

X  EQS  was  an  application  to  the  Court  on  behalf  of  the 
Insolvent,  for  the  grant  of  his  certificate,  under  the  rider  to  the 
Act,  10  Ftc,  No.  14  (c),  two  years  having  elapsed  since  the 
refusal  of  the  certificate  by  the  Chief  Commissioner,  such  refnstl 
having  been  confirmed  on  appeal  by  the  Supreme  Court,  and  the 
insolvent  having  the  consent  to  this  application  of  the  majority, 
in  number,  of  the  creditors  who  had  proved  in  his  estate. 

Mr.  LaweSf  for  the  motion. 


Mb.  Justicb  Chapman. — ^There  must  be  some  proper  means 
taken  to  bring  this  matter  before  the  Court ;  either  by  notice, 
or  by  rule  mist.  I  think  the  best  way  will  be  to  take  a  rale 
ntn  to  be  served  on  the  official  assignee. 

Bule  nisi  granted, 
(c)  Ad.,  763. 
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Ex    PABTB    FRANCIS    DAVID    GESSNER, 

In  rb  MOWBRAY  KIRK,  an  Insolvent  (cQ.  September  26, 

December  22. 

vJn    the  10th  July   1860,  Mowhray  Kirk  agreed  with  An  official 

Francis  David  Geasner  to  buy  from  him  a  farm  at  Dandenong  !fJJ^^on7 

for  £3,000,  to  be  paid  £2,000  by  Kirk's  acceptance  at  one  mg."  under 

month,  the  balance  of  £1,000  in  the  following  mode.    At  the  sec.  84,  an     ' 

time  of  the  agreement,  the  farm  was  mortgaged  by  Gessner  "gfeement 

.       ,  o  o         rf  entered  into 

to  the  Australian  Trust  Company  for  £1,000;  and  it  was  by  the 

arranged  between  the  parties  and  the  Trust  Company  that,  in  JJ^JuJ^haw 

lieu  of  £1,000  being  paid  by  Eirk  to  Oessner,  and  the  mort-  of  land  doeg 

gage  being  paid  off,  Gessner  should  be  substituted  for  Kirk  the  considOT- 

as  the  mortgagor  of  the  Trust  Company  for  that  amount,  ation  for  a  bill 

°^  f     ''  of  exchange 

Kirk  gave  his  acceptance,  but  when  it  became  due  Gessner  accepted  by 

had  not  made  or  shewn  a  good  title,  or  given  possession,  or  ^IJ^^^"* 

offered  to  execute  a  conveyance ;  and  in  consequence.  Kirk  payment  of 

the  mufhaflo 
refused  payment.     On  October  27th  1860,  Gessner  sued  Kirk  money,  and 

for  the  amount.    The  action  was  tried  on  the  14th  June  1861,  thereby 

prevent  the 
and  there  was  a  verdict  for  the  Plaintiff;    but  the  Court,  drawer  from 

ordered  a  nonsuit  to  be  entered,  on  the  ground  that  Gessner  the^^tetefor 

had  not  shewn  a  good  title  to  the  land.  the  amount  of 

thebilL 
The  word 
On  the  18th  June  1861,  Kirk  made  a  voluntary  seques-  "abandon," in 

tration  of  his  estate,  and  Mr.  Laing  was  appointed  official  g^c.  84,  does  ' 

not  necessarily 
imply 
'*  rescind,"  and  by  abandoning  a  contract  an  official  assignee  does  not  necessarily  render 
invalid  securities  given  for  carrying  it  out,  nor  payment  under  them ;  nor  does  he  render 
the  holder  of  such  securities  incapable  of  suing  on  them. 

A  power  in  a  power  of  attorney  enabling  the  attorney  to  "  borrow  lend  and  call  in" 
is  sufficient  to  authorize  the  attorney  to  substitute  one  mortgagor  for  another  on  a  sale 
by  the  original  mortgagor  of  his  equity  of  redemption ;  for  there  is  no  objection  to  his 
dicing  in  a  summary  and  direct  way  the  same  thing  which  he  might  do  drcuitously  and 
indirectly.  

A  notice  of  appeal,  under  19  Vic.,  No.  13,  sec.  6,  which  did  not  in  itself  specify  any 
grounds  of  appeat  but  stated,  in  the  words  of  the  Act,  that  the  grounds  on  which  it  waa 
intended  that  such  appeal  should  be  made,  were  those  briefly  and  distinctly  set  forth  in 
the  petition  of  appeal,  held  sufficient. 

(d)  Coram  Staioell  C.  J.,  Moleeworth  J.,  and  Chapmam  J. 
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assignee.  On  the  14th  Aagnst  1862,  at  a  meeting  in  Kirk't 
estate  for  proof  of  debts,  Oe$$ner  claimed  to  proye  on  KirVt 
acceptance  for  £2,000,  Laying  then  neither  shewn  a  good  title 
nor  giyen  possession,  nor  offered  to  execute  an j  oonyejuM 
of  the  land.  The  proof  was  opposed  bj  the  official  assignee, 
because  there  had  been  no  consideration  for  the  bill,  and  also 
because  the  official  assignee  had  repudiated  the  agreement^ 
under  the  option  giyen  him  by  the  5  Ftc,  No.  17,  sec.  84. 
The  Chief  Commissioner  admitted  the  proo£ 


From  this  decision  the  official  assignee  appealed  to  tbe 
Supreme  Court.  Mr.  Justice  Chapman  heard  the  appeal,  isd 
dismissed  it  with  costs.  His  order  was  made  upon  readfog, 
as  well  the  petition  of  appeal,  and  the  affidayit  verifying  it,  as 
also  the  power  of  attorney  to  Mr.  Toung^  the  manager  of  the 
Australian  Trust  Company,  and  the  proceedings  in  referenoe 
to  the  claim. 

From  this  order  of  a  single  Judge,  the  official  assignee  now 
appealed  to  the  full  Court.  The  notice  of  appeal,  given  noder 
19  Ftc,  No.  13,  sec.  5,  did  not  in  itself  specify  any  grounds  of 
appeal,  but  stated,  in  the  words  of  the  Act,  that  the  groonds  en 
which  it  was  intended  that  such  appeal  should  be  made,  were 
those  briefly  and  distinctly  set  forth  in  the  petition  of  appeal 

Mr.  Holrayd  and  Mr.  Lawes^  for  the  Respondent,  objected 
at  the  outset  that  no  sufficient  notice  of  the  grounds  of  appeal 
had  been  giyen. 

Thb  Coubt  oyer-mled  this  objection. 


Bir  Oearge  Stephen  and  Mr.  Fellows,  for  the  Appellant- 
There  was  no  consideration  for  the  bill,  both  because  Gessti^ 
could  not  himself  make  a  good  title,  he  being  a  mortg&go' 
only,  and  so  far  as  the  eyidence  in  the  case  went,  not  able 
to  pay  off  his  mortgage,  except  with  Kirk's  money ;  and  also 
because  Mr.  Young,  the  manager,  was  not  duly  auti 
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under  his  power  of  attorney  to  enbstitate  one  mortgagor  for        1862. 
another.     Besides  this,  the  official  assignee  had  repadiated    Ihsoltenot. 
the  contract. 


Mr.  Eolroyd  and  Mr.  Lawes^  for  the  Respondent. — ^The  first 
branch  of  llie  first  objection,  that  founded  on  the  inability  of 
Oeasner  to  pay  off  the  Trust  Company  except  with  Kirk^s 
money,  was  not  urged  before  Mr.  Justice  Chapman^  and  ought 
not  to  be  heard  now.  The  second  branch  of  the  objection  is 
also  a  new  one,  not  comprehended  in  the  terms  of  the  judg- 
ment giYcn  by  the  Chief  Commissioner.  Secondly,  the  case 
does  not  come  within  the  5  Ftc,  No.  17,  sec.  84. 


Ex  parte 

Gbsbnbs, 

In  re 

KiBK. 


The  authorities  cited  were — Pamther  v.  OaiUkell  (e),  Hughes 
V.  Morris  (/),  Simpson  v.  Williamson  {g\  Jeakes  v.  White  (A), 
Roddy  V.  Williams  (f)j  Dearman  v.  Wyche  (k),  Talbot  v. 
Braddill  (/),  Ex  parte  Bridget  (m),  Wood  v.  Harman  (n), 
Locke  V,  Lomas  (o),  Howard  v,  Baillie  (p).  Laird  v.  Pirn  {q)y 
Bayley  v.  Fitzmaurice  (r),  and  Oahriel  v.  Sturgis  (s), 

Cw.  adv,  vult 


Thb  Chief  Justice  now  delivered  the  Judgment  of  the   Deoenther22. 
Court.      After  stating    the  fiacts  of  the  case,  his   Honor 
proceeded : — 

It  was  urged  that  the  84th  section  of  the  Insolrent  Act^ 
enabling  the  official  assignee  to  abandon  any  agreement  for 
the  purchase  of  any  estate,  deprired  Oessner  of  the  power  of 
proving  his  debt  on  the  bill,  because  by  the  abandonment  of 
the  agreement  all  consideration  for  the  bill  was  taken  away ; 


(e)  18  East.,  432. 
(/)  9  Hare,  686. 

(j)  Vic.  Law  TimeB,  156. 
(A)  6£xch.,878. 

(f)  8  Jo.  &  L.,  1. 
(k)  9  Sim.,  570. 
(0  1  Vera.,  183. 


(m)  1  Bea.,  581. 
(n)  5  Madd.,  368. 
(o)  6  De  G.  &  a,  327. 
(p)  2  H.  Bla.,  6ia 
iq)  7  M.  &  W.,  474. 
(r)  8  E.  &  B.,  664. 
(«)  5  Hare,  97. 
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that  the  assignee,  hj  abandoning  the  agreement  for  purdiase 
of  the  land,  destroyed  the  consideration  for  the  bill,  whidi  was 
only  given  in  payment  for  the  purchase.  The  words  of  the 
clause,  howeyer,  do  not  go  that  length ;  they  are,  that  it  shall 
and  may  be  lawful  for  the  assignee  ^'  either  to  abide  by  execute 
*'  sue  for  performance  of  such  contract  or  abandon  the  sama" 
The  word  used  in  the  clause  is  '^  abandon,"  not  ''  rescind ;" 
it  is  only  an  abandonment  so  far  as  the  official  assignee  is 
concerned.  In  effect  the  official  assignee,  by  abandoning, 
says — "  I  do  not  choose  to  carry  it  on."  When  he  so  elects 
he  is  aware  of  the  liabilities  and  probable  assets  of  the  insol- 
vent; and  by  abandoning  the  contract  does  not  necessarily 
render  inyalid  securities  given  for  carrying  it  out,  nor 
payment  under  them;  nor  does  he  render  the  holder  of 
such  securities  incapable  of  suing  upon  them.  The  dause  is 
singularly  framed ;  it  gives  the  vendor  power,  if  the  assignee 
does  not  elect  within  a  specified  time,  to  apply  to  the  Court 
for  an  order  to  deliver  up  the  agreement,  and  also  possession 
of  the  premises ;  and  then,  in  a  proviso,  it  says  that,  notwith- 
standing anything  in  the  Act  contained,  the  vendor  may  sue 
the  official  assignee,  and  recover  judgment  against  the  insol- 
vent estate  for  any  damage  he  may  have  suffered  by  the 
non-fulfilment  of  the  agreement ;  thus  giving  the  vendor  more 
powers  of  enforcing  his  judgment  than  as  an  ordinary  creditor 
he  would  have  possessed.  We  think  that  the  word  ''  abandon*' 
does  not  necessarily  imply  '^  rescind."  When  the  official 
assignee  made  the  election  he  knew  that  the  insolvent  had 
given  the  bill,  and  it  was  his  duty  to  consider  the  liabilities 
of  the  insolvent,  the  probable  balance  of  the  estate,  and  every 
other  circumstance  that  should  weigh  with  him  in  determining 
whether  he  should  enforce  or  abandon  the  contract  No  doubt 
he  did  so,  and  determined  that  the  contract  was,  under  all  the 
circumstances,  better  abandoned. 


It  was  urged,  however,  in  addition  to  the  objection  under 
the  84th  section,  that  a  good  title  was  not  deduced.  Unques- 
tionably the  exact  state  of  things  which  occurred  was  not 
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Ex  parte 

GESsmnt* 

In  re 

KiBK. 


expressly  proyided  for  in  the  power  of  attorney  from  the  Tnist         1862. 

Company  to  Mr.  Taung ;  bat  we  think  that  sabstantially  it  was    Ivboltenoy. 

so.     The  power  enabled  him  "  to  borrow  lend  and  call  in,"  so 

that  he  might  have  done  drcoitoosly  what  he  has  now  done 

directly.      He  might  have  called  in  the  money  dae  from 

Oesmer — ^the  default  in  payment  of  interest  haying  empowered 

him  to  call  in  the  principal  also— and  he  might  then  have 

advanced  the  money  so  called  in  to  Kirk,    The  remedies  to 

enforce  payment  of  the  whole  debt — ^principal  and  interest — 

might  have  been  taken,  and  the  whole  money  so  called  in 

might  have  been  lent  out  ag$dn  to  Kirk.    There  conld  haye 

been  no  objection  to  this  course,  if  he  had  taken  it.    We 

think  that  neither  was  there  any  yalid  objection  to  his  doing 

in  a  summary  and  direct  way  the  same  thing  which  he  might 

haye  done  circuitously  and  indirectly.     The  proof  should, 

therefore,  haye  been  admitted.     The  appeal  will  be  dismissed 

with  costs ;  the  deposit  to  remain  as  security  for  the  costs. 


Sir  Oeorge  Stephen  applied  that,  as  the  case  was  one  of 
considerable  difficulty,  the  official  assignee  might  be  allowed 
his  costs  out  of  the  estate. 

Thb  Chief  Justice. — We  are  not  at  liberty  to  decide  that 
point,  or  to  express  any  opinion  on  it.  The  creditors  are  not 
before  us,  and  till  both  parties  are  before  us  we  leaye  it  open. 
All  we  say  is,  that  the  Respondent  is  to  receiye  his  costs  from 
the  Appellant  Ultimately  it  will  be  settled  whether  the 
official  assignee  will  get  them  from  the  estate. 

Mb.  Justice  Molesworth. — ^The  case  of  Ex  parte  Bridger  {q) 
bears  closely  upon  the  present  decision,  where,  under  the  corre- 
sponding English  law,  it  was  held  that  the  power  to  rescind  a 
contract  does  not  include  a  power  to  cancel  securities  giyen  in 
reference  to  it. 

Appeal  dismissed  with  costs. 


(q)  Uhieup. 
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IVSOLTSNOT. 

jMruary  12. 

The  mere  fact  jCjLPPEAL  from  a  decision  of  the  Chief  Commissioner 

ment*^t^  of  Insolvent  Estates  refusing  the  insolvent  his  certificate,  on 

the  meaning  the  ground  that  a  settlement  made  hy  him  eleyen  months 

No.  17  sec.  7  l>efore  his  insolvency,  had,  nnder  the  5  Ftc,  No.  17,  sec.  7,  at 

has  been  set  ^q  instance  of  a  creditor,  been  set  aside  in  so  £eu:  as  snch 

aside  under 

that  section,  creditor  would  thereby  be  prevented  from  receiving  the  fall 

^^j  ««nomitofMBdebt. 

imply  that  the 

J^J^J^d  in  ^®  appeal  was  unopposed.    The  Chief  Commssioner  stated 

the  settlement  to  the  Court  that  the  point  had  not  been  argued  before  him, 

was  "nnjosti- 

flablymade  &nd  that  he  had  decided  solely  on  the  bare  fact,  brought 

*^t?^h^''  before  him  by  the  official  assignee,  that  the  settlement  had 

meaning  of  been  set  aside  by  the  Supreme  Court  under   the  above- 

7  Fie.,  No.  19,  , .       J       . . 

g^  IQ          '  mentioned  section. 

Where  an  ^'  *^'  ^'  Stephen^  for  the  Appellant. — In  order  to  render 

insolvent  had,  the  insolvent  liable  to  a  refusal  of  his  certificate,  it  is  not 

before  his  sufficient  that  he  has  disposed  of  his  property  without  valuable 

™*^^^^y*  consideration,  but  it  must  be  shewn  that  he  has  "  unjustifiably 

settlement  ^'  made  away  with  his  property  otherwise  than  bond  fide  and 

after  his"'  "  ^^^  *  valuable  consideration  "  (<).     Here  the  certificate  has 

insolvency,  set  been  refused  only  on  the  ground  of  the  execution  of  the  settle- 

5  Ftc.,  No.  17,  ii^eiit,  without  any  evidence  to  shew  that  such  execution  was 

sec  7 ;  and  unjustifiable  on  the  part  of  the  insolvent. 

there  was  no  "^                                *^ 

other  evidence 

of  impropriety  in  his  condact»  bat  there  was  evidence  that  he  was  solvent  at  the  time  of 

executing  the  settlement : 

Held,  that  the  insolvent  was  entitled  to  his  certificate,  notwithstanding  the  proceedings 
under  6  Vic,,  No.  17,  sec.  7. 

(0  7  Vie,,  No.  19,  sec  18. 
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Mr.  Justiob  GaAPMiiN: 


I  haye  had  to  come  to  a  detennination  tinder  this  clause 
three  or  four  times,  and  that  in  a  yery  decided  way ;  but  I 
must  say  that  I  haye  neyer  done  so  with  perfect  satisfaction 
to  myself.  The  point  now  inyolyed,  howeyer,  lies  in  a  yery 
narrow  compass.  The  7th  section  of  the  Act  only  sets  aside 
to  a  certain  extent  those  settlements  which  come  within  its 
meaning ;  it  does  not  wholly  inyalidate  them.  It  renders  the 
property  ayailable  to  the  creditor  as  if  the  settlement  did  not 
exist  against  that  creditor ;  but  it  does  not  bring  the  property 
generally  within  the  power  of  the  official  assignee  for  the 
benefit  of  all  the  creditors. 


In  re 
Mahonxt. 


The  mere  fact  that  a  settlement  within  the  meaning  of  the 
7th  section  has  been  set  aside  under  that  section,  does  not 
necessarily  imply  that  the  property  comprised  in  the  settle- 
ment was  unjustifiably  or  improperly  made  away  with  by 
placing  it  in  settlement.  At  the  time  the  settlement  was 
made,  there  were  two  elements  only — the  making  of  the 
settlement  and  the  existence  of  the  debt;  it  was  another 
element,  something  which  occurred  eleyen  months  afterwards 
— ^namely,  the  insolyency — ^which  brought  the  matter  within 
the  operation  of  the  section.  That  further  fact  may  be  one 
of  which  the  settlor  had  no  cognizance  or  expectation  at  the 
time  he  made  the  settlement ;  and  therefore  the  making  away 
with  his  property  by  settlement  at  the  time  he  owes  a  debt 
may  not  necessarily  be  unjustifiable  at  the  time,  but  may, 
under  all  the  circumstances  of  the  settlor,  be  perfectly  honest, 
correct,  and  justifiable.  There  is  nothing,  therefore,  in  the 
mere  fact  that  a  settlement  has  been  made  at  the  time  a  debt 
is  owed  to  a  creditor,  to  shew  that  the  insolyent  unjustifiably 
made  away  with  his  property. 

I  guard  myself  from  saying  that  no  cases  decided  to  be 
within  the  7th  section  are  cases  in  which  the  certificate  should 
be  refused;  for  under  the  facts  of  some  cases  the  settlements 


190 


SUPREME   COURT:   VICTORIA. 


1863. 

iNBOLYSirOT. 

Inr€ 
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may  be  most  improper  and  mijnstifiable.^  In  this  case, 
howeyer,  the  Chief  Commissioner  merely  went  on  the  hd 
that  the  settlement  had  been  set  aside  nnder  the  7th  section. 
There  was  no  other  evidence  of  impropriety  of  conduct  in 
the  insolvent ;  and  there  was  evidence  that  he  was  solvent  at 
the  time  of  executing  the  settlement.  I  think,  therefore,  tbe 
insolvent  is  entitled  to  his  certificate,  notwithstanding  the 
proceedings  under  the  7th  section. 

Appeal  cUlawed, 


1862. 


June  26, 

Subject  to 
higher  rights, 
a  creditor  is 
entitled  to 
administra- 
tion, notwith- 
standing the 
provisions  of 
the  Act, 
No.  99. 


In  ths   Goods  of   HENRT  BERQIN  Drobasbd. 

J.  HIS  was  a  motion  for  a  grant  of  letters  of  administration 
to  a  creditor  of  the  deceased. 

Mr.  J.  W.  Stephen^  for  the  motion,  mentioned  that  the 
Master  in  Equity,  upon  granting  a  certificate  of  the  debt,  had 
expressed  some  doubts  whether  the  Curator  of  Intestate 
Estates  should  not  have  administered,  and  had  desired  that 
the  point  should  be  brought  under  the  notice  of  the  Court 


Mb.  Justiob  Chapman. — This  point  has  been  before  me  once 
before,  and  I  then  looked  at  the  provisions  of  the  Curator^s 
Act  (v) ;  but  so  far  as  I  can  see  that  Act  does  not  exclude  a 
creditor,  and,  subject  to  higher  rights,  the  creditor  has  a  right 
to  administration.  Perhaps  it  would  have  been  better  had 
the  Statute  made  the  Curator  what  he  is  not — ^the  official 
administrator,  excluding  creditors.  It  does  not,  however,  do 
that,  and  I  think  a  creditor  is  entitled  to  administration. 


Motion  granted. 


(v)  No.  99. 
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Lv  THB  Goods  of  WILLIAM  HENRY  ELLIS  Dbgeabbd. 


March  18,  20. 


XN  this  case   an  order  for  the  grant  of  prohate  to  the  In  the  case  of 
^  executors  in  Tasmania  had  heen  made  on  the  nsual  terms  in  of  the  jorisdic- 

the  case  of  executors  out  of  the  jurisdiction — ^namely,  on  tion,  the  Court 

requires  that 
condition  that  the  executors  should  enter  into  similar  bonds  they  should 

and  sureties  to  those  given  by  administrators  in  cases  of  ^"^nL^bonds 

administration.  and  sureties 

to  those  given 
by  adminis- 
Mr.  Harris  now  moved  that  probate  might  issue  without  trators. 

any  security  being  given.     The  affidavits  of  the  executors,  ofadminis- 

upon  which  he  moved,  stated  that  the  testator  left  no  debts  in  trators  the 
I  .        .  Court  has  no 

this  colony,  and  was  only  here  for  the  brief  time  necessary  to  power  to 

invest  a  sum  of  money  in  mortgage ;  that  his  only  property  ^JJf^^g, 

here  was  the  sum  so  invested  on  mortgage;  that  the  estate  with  sureties; 

in  Tasmania  was  of  such  amount  as  to  leave  a  surplus  of  many  statute  of 

thousand  pounds  over  the  debts  there ;  that  the  executors  had   C^^  ^^ 
I  .  only  requires 

no  mterest  m  any  portion  of  the  estate,  and  were  desirous  some  security, 

of  taking  out  adnumstration  here  only  for  the  purpose  of  I^^^g  the 

recovering  the  sum  so  invested  on  mortgage,  and  adminis-  amount;  and 

tering  it  according  to  the  will ;  and  that  the  executors  had  y^g^^Q 

no  friends  or  agents  here  willing  to  enter  into  the  securities  ^^5*^^?v 

usually  taken  from  administrators.  amount  where 

the  debts  were 
trifling,  or 
The  authorities  cited  were — In  the  Oooda  of  Gent  (w\  In  where  there 
_._,.,  ^    _._     .  w^.  •     .      y  V  were  no  debts 

re  Ktnaerhn  (a:),  Ftckenng  v.  Ftckenng  (y).  at  all. 

Application 
that  probate 
Cur.  aav,  vuU,  might  issue  to 
executors  out 
of  the 
jurisdiction, 

(«,)  1  Sw.  &  Tr..  64.  (y)  1  Hagg,  Ecc,  480.  ^^^ 

(«)  JmU,  p.  11.  given,  reftned. 
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Me.  Jitstiob  Chapman: — 


I  haye  failed  to  discover  any  case  in  which  in  the  case  of 
w' H^Emjb^  administrators  the  Court  has  gone  further  than  reducing  the 
amount  of  the  security  required.  Here  I  am  asked  to  dispense 
altogether  with  sureties,  and  I  do  not  think  I  haye  power  to 
do  that  The  Statute  (z)  only  requires  some  security,  without 
specifying  the  amount,  and  the  Courts  haye  inyariahly  reduced 
the  amount  where  the  dehts  were  trifling  or  where  there  were 
no  dehts  at  all,  and  that  may  he  done  here,  if  applied  for  on 
proper  materiak.  The  present  application  must,  however,  be 
refused. 

Applicaiion  reJuseeL 


(e)  22  &  23  Car.  II.,  Cap.  x. 


June  26. 


In  the   Goods  op  MARY  ANNE  CRAWFORD 
Deobased. 


nre  a  JL  HIS  was  a  motion  for  a  grant  of  letters  of  administration 

to  the  executor  of  the  husband  of  the  deceased ;  the  husband 
haying  survived  his  wife,  but  subsequently  died  without  having 
taken  out  administration  to  her  effects. 

Mr.  Worthingtoriy  for  the  motion,  cited  Fielder  v.  Hanger  (a). 
He  also  applied  that  the  administration-bond  might  be  per- 
mitted to  be  entered  into  with  one  surety  only.  The  husband 
would  be  entitled  to  this  relaxation  of  the  ordinary  rule, 
and  his  personal  representative  stood  in  the  same  position. 

Be  Noel  (b). 

Motion  granted. 


Where  a 
huBband 
Burvives  his 
wife,  and  dies 
without 
having  taken 
out  adminifl- 
tiation  to  her 
effects,  admi- 
nistration will 
be  granted  to 
his  executor; 
and  in 

such  case  the 
Court  will 
allow  the 
administra- 
tion-bond to 
be  entered 
into  with  one 
surety  only. 


(a)  8  Hagg.,  Eoc.,  769. 


(J)  4  Ih.,  207. 
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ECCLESIAS- 
1  TICAX. 

In  the   Goods   of   GEORGE  GRANT  Deceased.  

1  Jul^  31. 

'  (XEORQE  GRANT  died,  leaving  a  will  in  the  following  G^.,  by  big 

form : — "  I  leave  and  bequeath  to  my  friends  A  and  B  in  ]^  p^erty 

"  whose  integrity  I  have  every  confidence  all  my  property  real  *°  ^  *^^®*  . 

«  .  «  ^^  trust  for  bis 

*'  and  personal  of  every  description  for  the  sole  use  and  benefit  the  testator's 

''  "  of  my  dearly  beloved  wife  and  children."     By  the  will  no  ^®^„  ^^^ 

'  executor  was  appointed.  appointed  no 

I  executor. 

-HtfW,  that 

Mr.  J.  W.  Stephen  now  moved  in  the  alternative,  either  probate  could 

'  for  probate  to  the  friends  named  in  the  will  as  executors  j«^nted  to 

according  to  the  tenor,  or  for  the  grant  to  them  of  letters  of  ^  "^^  B  as 

administration  with  the  vrill  annexed. — This  case  is  distin-  according  to 

guishable  from  the  case  of  In  re  Jones  (c),  in  which  case  ^^^j^^n^fu 

probate  was  refused,  as  there  the  will  did  not  contain  any  children  of 

expression  of  confidence,  and   the  gift  was  to  one  of  the  behiir  infants, 

brothers  of  the  testator,  in  trust  for  himself  and  the   other  tbat  the 

__^  ^vido^^  ivas 

surviving  brothers.     Here  the  gift  is  to  two  friends  without  entitled  to 

I  any  beneficial  interest  being  vested  in  them,  and  in  trust  for  »^™*nistra- 

•^  ^  '  tioncttm 

those  persons  who  would  be  entitled  to  letters  of  adminis-  tettamento 

tration.  l'^;;^'''    ^^'' 

upon 

\  production  of 

I  Mb.  Justice  Chapman. — ^The  distinction  between  this  case  consent  of  th« 

f  and  the  case  cited  of  In  re  Jones  is  very  slight :   but  so  far  as  ^dow  duly 

■  ^  .^       o      J  verified,  and 

there  is  any  distinction,  it  appears  to  me  to  be  rather  opposed  of  an  affidavit 

to  this  application,  for  there  is  more  nakedly  a  trust  here  children  were 

than  in  the  case  cited.     There  one  of  the  trustees  was  also  a  infants,  admi- 

,  .  -  ,     ^  .       1  .  nistration  cum 

cestui  que  trusty  which  comes  more  nearly  to  an  executorship  testamenio 

than  the  case  before  me.     I  therefore  think  that  probate  «*««fo /][" 

^       ^  granted  to 

cannot  be  granted  to  these  gentlemen  as  executors  according  A  and  B. 

to  the  tenor.     If  all  the  children  of  the  testator  are  infants, 

the  widow  will  be  entitled  to  administration  with  the  will 

annexed. 

(c)  2  Sw.  k  Tr.,  155. 

VOL.  I. — I.  B.  &  M.  P 
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1862.  Mr.  J.  W.  Stephen  applied  that  tlie  letters  of  adminiBtration 

might  be  allowed  to  issue  to  the  gentlemen  named  in  the 

will,  upon  the  production  in  the  Master's  office  of  the  written 

In  the  goods  of  consent  of  the  widow,  verified  by  affidavit. 
Geobok 

GBA17T. 

Mr.  Justigb  Chaphak. — Tes ;  and  upon  prodnetion  also 
of  an  affidavit  that  all  the  children  of  the  testator  are  infants. 


Order  accordingly. 


July  10. 

Where  the 
valne  of  an 
intestate's 
property 
exceeds  the 
amount  sworn 
to,  and  for 
which.security 
was  g^yen 
by  the 

administrator 
the  proper 
course  is  to 
permit  the 
administrator 
to  pay  the 
additional 
fees,  to  amend 
the  letters  of 
administra- 
tion by 
inserting  the 
proper  sum, 
and  to 
require  the 
administrator 
to  enter  into 
a  fresh  bond 
to  the 
necessary 
amount. 


Ih  the  Goods  of  EDWARD  THORNLEY  Dkckasid. 

JLN  this  case  letters  of  administration  had  been  granted,  the 
property  being  sworn  under  £175,  and  the  administration- 
bond  had  been  entered  into  upon  the  footing  of  that  being  the 
value  of  the  property.  It  was  subsequently  discovered  that 
the  property  exceeded  the  amount  sworn  by  £300. 

Mr.  Bunny  now  moved  that  the  letters  of  administration 
might  be  altered  accordingly ;  that  the  administrator  might 
be  at  liberty  to  pay  the  fees  upon  the  larger  amount ;  and 
that  the  administration-bond  might  be  re-entered  into  for  the 
larger  amount ;  and  mentioned  that  the  Master  had  declined 
to  allow  any  step  to  be  taken  in  the  office  without  the 
authority  of  the  Court 

Mr.  Justice  Ghapmak. — I  think  the  proper  course  ^rill 
be  to  permit  the  administrator  to  pay  the  additional  fees,  to 
amend  the  letters  of  administration  by  inserting  the  proper 
sum,  and  to  require  the  administrator  to  enter  into  a  fresh 
bond  to  the  necessary  amount 

Order  accordingly^ 
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MaTBDIOHIAIi 

CARNABT  V.  CARNABY  akd  LIVOOK  (d).       ^ 

b  Sept.  17, 18.  >^o^  ^ 

tr*  JL  HIS  Suit^  wMch  came  on  for  hearing  at  the  May  sltlings  A  wife  against  ^' 

of  the  Coort  (reported  ante^  p.  65),  was  then  ordered  to  stand  f^^  diasolation 

tf  overnntil  the  next  sittings,  to  enable  the  Petitioner  to  apply  to  has  been 

_-  in.i-1.  Ai  ,.  pronounced, 

the  Attorney-General  for  his  consent  to  the  cause  proceeding,    may  apply  for 

permanent 
alimony,  not- 
An  affidavit  haying  been  filed,  verifying  the  consent  of  the  withstanding 

Attomey-Oeneral,  the  evidence  for  the  Petitioner  was  now  fiiedno^ 

proceeded  with,  and  condnded.  petition  for 

permanent 
alimony,  and 

m  Mr.  Moore  and  Mr.  T.  A'BecheU,  for  the  Respondent^  called  J^'^J'^^te 

witnesses  in  support  of  the  recriminatory  charge  of  adulteiy  that  any  such 

^  and  cruelty  on  the  part  of  the  Petitioner.  ^  '^^mi^e. 

___     -^ -.  ___  ,    ,  -  ,  ,  At  common 

^  The  Chief  Jijsticb. — ^The  recrmunatoiy  charge  has  not,  m  law,  a  wife,  by 

J;  our  opinion,  been  sustained.    The  Petitioner  is  entitled  to  a  5®'  adultery, 

i"  *  depnves 

decree  for  a  dissolution  of  the  marriage.  herself  of  any 

right  to  bind 
her  husband 
^  Mr.  Jfoore. — ^Under  the  19  th  section  of  the  Divorce  Act  for  her 

^  f  No.  125)  the  wife  is  entitled  to  a  grant  of  permanent  alimony,  the  nme  rude 

should  be 
t:^  followed  by 

,.  MI,  LcMeSj  contra. — ^No  petition  for  permanent  alimony  has  this  Court, 

^  been  filed,  nor  is  it  stated  in  the  answer  that  any  application  ^™^onal 

.  for  permanent  alimony  will  be  made.     Again,  this  application  cases,  or 

is  now  too  late ;  it  should  have  been  made  before  the  decree  ^f^  y^^ 

was  pronounced.     Wimtoru  v.  Winstane  (e).  brought  a 

*^  ^  '  fortune  to 

her  husband. 


Mr.  Moore, — Winstone  v,  Winstone  was  under  the  English 
practice,  where  a  decree  nisi  is  granted ;  but  here  the  practice 


{d)  Coram  Stawell  C.  J.,  WU-  (e)  2  Sw.  &,  Tr.,  246. 

liamt  J,  and  Molenoorik  J. 
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1862.         is  different.     The  point  is  conclusively  settled  in  Vxcan  v, 

Matbimonial    Vicars  (/),  in  which  case  the  petitioner,  who  was  the  wife,  was 

Ci^vABY      *^<^^®<^  *o  make  an  application  for  alimony,  although  she  had 

V,  omitted  to  give  any  notice  of  her  intention  to  do  so,  until  the 

decree  was  pronounced.     In  the  case  now  before  the  Court,  it 

was  stated,  before  the  decree  was  pronounced,  that  the  wife 

would  apply  for  alimony,  and  she  is  now  entitled  to  have  her 

application  heard. 

Pee  Cueiam. — Objection  over-ruled. 

Mr.  Moore  and  Mr.  T.  A^ Beckett,  in  support  of  the  applica- 
tion.— ^The  Petitioner  admits  that  the  profits  from  his  business 
amount  to  £450  a  year,  and  the  only  settlement  which  he  has 
made  upon  his  wife  is  of  a  house,  the  annual  rental  of  which 
is  about  £52.  It  was  the  practice  of  the  House  of  Lords  to 
grant  alimony  even  where  the  wife  had  been  guilty  of  adult^ 
— IjOvederCa  Case  (g\  TyrrelVe  Case  (A) — and  the  words  of 
the  section,  "  on  any  such  decree,"  imply  that  alimony  may 
be  allowed  in  such  cases.  [Stawell,  C.  J. — In  RatcUfe  r, 
Eatcltffe  (J)  an  application  for  alimony  was  refused,  though 
the  wife  had  conducted  herself  properly,  except  as  to  the 
adultery  on  account  of  which  the  divorce  was  granted,  and 
the  grossest  misconduct  was  proved  on  the  part  of  the 
husband.]  In  Bent  v.  Bent  and  Footman  (k)  alimony  was 
granted  to  the  wife  after  a  decree  for  a  dissolution  of  the 
marriage  [  Williams,  J. — In  that  case  the  wife  had  brought  a 
fortune  to  her  husband.] 

Mr.  Lawts,  contrsL  —  In  White  v.  White  (Q  a  judicial 
separation  for  cruelty  on  the  part  of  the  wife  was  granted,  but 
alimony  was  refused. 


(/)  29  L.  J.  (N.S.),  Prob.,  &c.,  20.     (J)  1  Sw.  k  Tr.,  474. 

(ff)  Ma<jq.,  H.  of  L.,  606.  (*)  6  Law  Times  (N.S.),  139. 

(A)  lb.,  646.  (0  I  Sw.  &  Tr.,  691. 
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The  Chief  Justice  : — 

The  19th  section  of  the  Act  enables  the  Court,  on  pro- 
nouncing a  decree  for  a  divorce,  to  order  the  husband  to  pay 
the  wife  either  a  gross  or  an  annual  sum,  regard  being  had  to 
her  fortune,  to  the  ability  of  the  husband,  and  to  the  conduct 
of  the  parties.  In  the  House  of  Lords  the  practice  was  to 
grant  ahmony,  but  in  almost  all  those  cases  the  wife  had 
brought  her  husband  a  fortune.  Under  such  circumstances, 
I  think  that  it  would  be  scarcely  just  to  deprive  her  of  all 
means  of  subsistence  afterwards.  In  the  present  case,  not 
only  was  there  no  contribution  on  the  part  of  the  wife,  but  the 
husband  himself  has  volui^tarily  made  a  settlement  upon  her 
which  he  does  not  now  propose  to  disturb.  The  wife's  conduct 
has  certainly  not  been  such  as  to  entitle  her  to  any  favorable 
consideration  by  the  Court  Adulteiy  has  been  distinctly 
proved  against  her,  although  she  denied  it ;  and  she  has 
endeavored  to  cast  imputations  on  her  husband's  character,  but 
has  failed  in  proving  them.  Apart  from  the  voluntary  settle- 
ment made  by  the  Petitioner  upon  his  wife,  and  the  fact  that 
she  brought  no  fortune  to  her  husband  on  her  marriage,  the 
wife,  I  think,  is  by  her  conduct  disentitled  to  alimony. 

At  common  law  the  wife's  adultery  would  be  a  good  plea 
to  an  action  for  necessaries  supplied  to  her,  because  she  has 
deprived  herself  of  any  right  to  bind  her  husband  for  her 
support ;  and  I  think  that  the  same  rule  should  be  followed 
by  this  Court,  save  in  exceptional  cases,  or  where  the  wife  has 
brought  a  fortune  to  her  husband 


Application  for  permanent  alimony  refused. 
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Where  the 
respondent 
wife  was 
living  at  B., 
in  England, 
with  her 
lather  and 
brother,  and 
addressed  her 
letters  from 
B,  and 
requested 
answers  to  be 
sent  there, 
personal 
service  on  her 
at  B.  was 
directed;  or, 
if  she  could 
not  be  found, 
then 

substituted 
service  upon 
her  father, 
with  at  least 
two  advertise- 
ments in  the 
Times  at  an 
interval  of  a 
month. 
Where  the 


WRIGHT  V.  WRIGHT  ahd  Akothbr. 

JLIr.  mack  at  moyed  for  snbetitation  of  semoe  on  the 
Respondent  and  Co-respondent.  The  Respondent  was  in 
England,  and,  as  the  Petitioner  believed,  at  Bamlej,  in 
Yorkshire,  living  with  her  father  and  brother,  and  thai  was 
the  place  from  which  she  addressed  letters,  and  to  which  die 
requested  answers  to  be  sent  The  Co-respondent's  residence 
was  wholly  unknown  to  the  Petitioner,  although  the  affidant 
shewed  that  he  had  used  all  reasonable  means  to  find  him. 

The  authorities  cited  were — Chandler  v.  Chandler  (m), 
Lacey  v,  Lacey  (»),  Peckover  v.  Feckover  (o\  Cooke  v.  Cooke  (p\ 
Deane  v.  Deane  (q),  and  Homer  v,  JHomer  (r). 

Mr  Justiob  Chapkak. — As  to  the  wife,  I  shall  follow  the 
rule  laid  down  in  Homer  v.  Homer.  The  citation  to  be  serred 
on  her  at  her  father's  or  brother's  residence  in  Yorkshire.  If 
she  cannot  be  found,  service  upon  the  father  will  be  sufficient, 
with  at  least  two  advertisements  in  the  Times  newspaper,  at 
an  interval  of  a  month.  As  to  the  Co-respondent,  personal 
service  of  the  citation  may  be  dispensed  with,  upon  two 


ent'e^^idence  ^^^rtisements  being  inserted  in  one  of  the  Melbourne  dailj 

was  wholly       newspapers  at  an  interval  of  one  month. 

unknown  to 

the  Petitioner  Order  accordingly. 

although  he 

had  used  all 

reasonable  means  to  find  him,  personal  service  of  the  citation  was  cUspensed  with,  upon 

two  advertisements  being  inserted  in  one  of  the  Melbourne  daily  papers  at  an  interrtl 

of  one  month. 


(m)  27  L.  J.  (N.8.),  Prob.,  Ac, 
86 ;  and  28  Ih,,  6. 
(n)  28  /ft.,  24. 
(o)  1  Sw.  &  Tr.,  219. 


(jp)  2  Ih.,  60. 

(q)  4  Jur.  (N.S.),  148. 

(r)  AiUe,  33. 
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1862. 
Matbikoniaii 

Sept.  27,  29. 
December  1^ 


.  HIS  was  a  petition  by  the  wife  for  a  dissolution  of  marriage,  Where  the 
or  judicial  separation,  on  the  grounds  of  adultery,  cruelty,  and  ad^tery  was 

desertion.  supported 

Bolely  hy  the 
uncorrobo- 

The  petition  set  forth  that  the  parties  were  married  in  JJf^g^     ** 

Scotland,  in  June  1840,  and  that  four  children  (three  of  them  Petitioner, 

Bud  WS8 
now  Hying)  were  the  issue  of  the  marriage ;  that  the  parties  directly 

arriyed  in  this  colony  in  1852,  and  that  they  cohabited  until  contradicted 

September  1855 ;  that  the  Respondent  deserted  the  Petitioner  Respondent, 

in  June  1856 ;  that  he  ill-treated  his  wife  both  in  Scotland  .,  -HeW,  that 

it  would  be 
and  in  Victoria ;  and,  that  he  committed  adultery  in  Scotland,  unsafe  in 

and  made  an  adulterous  offer  to  a  female  seryant  in  Victoria.  \l^^  ^ 

The  petition  prayed  for  a  decree  to  dissolye  the  marriage,  act  only  on 

or,  in  the  altematiye,  for  a  judicial  separation ;  and  to  secure  ^f  qq^  ^f  the 

to  the  petitioner  the  custody  of  her  children  and  the  control  part^e*  ^ 

of  her  separate  property.    The  Respondent  filed  an  answer,  interested 

positively  denying  the  adultery  and  cruelty,   and  alleging  J^JJ|q**** 

that  the  Petitioner  herself  had  committed  adultery  with  one  Petitioner, 

Robert  Dawson  Macdonald,    The  Petitioner  replied,  trayersing  adultery  was 

the  aUeged  adultery  with  Macdonald.  "»«*  P^^ 

The 
meaning  of 
desertion  is,  that  the  hushand  leaves  his  wife  contrary  to  her  wish.  It  is  a  misconception 
to  speak  of  desertion  in  a  case  where  both  parties  separate  by  mutual  consent. 

In  considering  evidence  of  cruelty,  it  is  all-important  to  view  the  tacts  charged  in 
relation  to  all  their  surrounding  drcumstances,  and  not  to  look  merely  at  those  facts 
isolated.  Individual  circumstances  which  in  themselves  seem  trivial,  or  even  comic, 
may,  when  taken  in  connection  with  others  which  interpret  and  perhaps  increase  th^ 
effect,  become  important  in  proof  of  real  cruelty.  The  position  of  the  two  parties 
must  be  regarded.  If  a  wife  exhibits  an  utter  contempt  for  her  husband,  on  account 
of  his  dissolute  behaviour,  and  a  determination  to  get  rid  of  him,  if  possible,  and  so 
r^arding  her  husband,  thinks  herself  justified  in  treating  him  in  a  contemptuous 
manner,  she  provokes  very  strong  acts  and  conduct  on  his  part  in  retaliation;  and 
though  she  may  deem  herself  morally  justifiied  in  the  conduct  she  has  pursued  towards 
him,  yet  she  is  not  entitled  to  divorce  for  acts  which  she  herself,  by  such  conduct,  has  to 
a  great  extent  provoked. 

(s)  Coram  StaweU  C.  J.,  Molesworth  J.,  and  Chapman  J. 
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1862.  The  facts  of  the  case,  and  the  evidence  addaced  on  either 

Matbihoituj:.  side,  sufficiently  appear  from  the  Judgment  of  the  Court 

Beck 
«,.  Mr.  J,  W.  Stephen  and  Mr.  Fellows,  for  the  Petitioner. 


BSCE. 


Th£  Respondent  conducted  his  case  in  person. 


The  Chief  Justice  : — 

The  Petitioner  in  this  case  prays  for  a  divorce,  on  the 
grounds  of  adultery  by  her  husband,  desertion,  and  cruelty. 
The  adultery  is  alleged  to  have  occurred  in  Scotland  several 
years  ago.     It  is  supported  solely  by  the  evidence  of  the 
Petitioner,    uncorroborated   in   any  single  respect   bj  con- 
temporary testimony,   and  is  directly  contradicted  by  the 
Respondent.     It  is  sought  to  corroborate  it  now  by  eyidence 
of  an  adulterous  ofifer  to  Mrs.  Butler,  when  a  servant  in  the 
employment  of  the  Respondent  in  this  colony.     The  version 
of  that  offer  presented  at  first  by  the  Petitioner  is  not  at  all 
borne  out  by  Mrs.  ^u<^  herself.    According  to  the  allegation 
in  the  petition,  and  the  evidence  of  the  Petitioner,  the  offer 
was  a  solicitation  to  a  specific  act  of  adultery,  absolute  in  its 
character,  and  about  which  there  could  be  no  doubt.     The 
Petitioner  adds  nothing  about  the  sobriety  or  drunkenness  of 
the  Respondent  at  the  time,  or  about  other  circumstances 
of  the  offer ;  and  if  there  were  no  further  evidence  relating 
to  the  act  charged,  the  Court  would  have  been  led  to  infer 
that  the  Respondent,  when  aware  of  what  he  was  saying, 
made  an  offer  to  Mrs.  Butler,  of  the  adulterous  intention 
of  which  there  could  be  no  doubt ;  and  that  at  the  time  he 
made  that  offer  he  supposed  the  Petitioner  was  not  within 
hearing,  although  she,  in  fact  overheard  him,  but  without  his 
being  aware  of  it.     Mrs.  Butler  contradicts  this  statement  in 
almost  every  particular :    she  describes  the  Respondent  as 
saying,  whilst  in  a  state  of  maudlin  intoxication,  somethiug 
which  amounted,  in  her  opinion,  simply  to  a  promise  thait 
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she  should  never  be  left  in  want,  bat  which,  she  admitted,  1862. 

might  be  construed  into  an  improper  communication,  but  MATBDioioAii 
as  saying  this  openly  and  within  hearing  of  the  Petitioner.         r 
Properly  speaking,  Mrs.  Butler  should  hare  been  a  witness  v, 

for  the  Petitioner;    she  was  accessible  to  her,  and  if  the  ^^^' 

Petitioner's  case  had  been  closed  finally  without  calling  her  in 
support  of  the  allegation  in  the  petition,  the  fact  that  she  was 
not  called  would  have  been  open  to  the  grayest  suspicions  of 
the  Court.  Howeyer,  she  was  called  by  the  Respondent,  for 
another  purpose ;  and  being  cross-examined,  she  contradicts 
and  shakes  materially  the  allegations  of  the  petition,  and  in 
^.  particular  alters  the  colouring  giyen  by  the  Petitioner  to  the 

^f  alleged  offer  made  to  herself.     Apart  horn,  the  testimony 

.  giyen  by  this  witness,  the  Court  feels  that  it  would  be  unsafe 

^  in  the  highest  degree  to  act  only  on  the  evidence  of  one  of 

the  parties  so  deeply  interested  in  the  case  as  the  Petitioner. 
I  am  of  opinion  that  the  adulteiy  is  not  proved.  This  at 
once  disposes  of  any  question  as  to  dissolution  of  marriage. 


u 


It  is  urged,  however,  that  the  prayer  for  a  judicial  separtion 
is  supported  sufficiently  by  the  evidence  of  desertion  and 
cruelty.  First,  as  to  desertion.  The  meaning  of  desertion  is, 
that  the  husband  leaves  his  wife  contrary  to  her  wish  :  it  is 
a  misconception  to  speak  of  desertion  in  a  case  where  both 
parties  separate  by  mutual  consent  The  facts  shew  that 
the  Petitioner  was  very  well  pleased  with  the  Respondent's 
absence.  There  was  no  desertion  proved,  but  a  separation  by 
consent  of  both  persons  interested.  Assuming,  however,  that 
there  was  a  desertion,  I  think  that  the  offer  to  return,  which 
has  been  proved,  would  be  difficult  for  the  Petitioner  to  get 
over. 


Then  as  to  cruelty.     In  considering  evidence  of  cruelty,  it 

is  all-important  to  view  the  facts  charged  in  relation  to  all 

their  surrounding  circumstances,  and  not  to  look  merely  at 

those  facts  isolated.     There  is  much  force  in  what  was  urged 

^  by  coimsel,  that  individual  circumstances  which  in  themselves 

i 
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1862.         seem  trivial,  or  eyen  comic,  may,  when  taken  in  connection 

Matbimonial  ^^  others  which  interpret  and  peihape  increase  their  effect, 

~ —         become  important  in  proof  of  real  cruelty.     The  position  of 

o.  the  two  parties  mnst  be  regarded.    Is  the  person  complaining 

*^^        influenced  to  that  complaint  by  the  cruelty  complained  of  or 

not  ?     A  yery  haughty,  imperious  woman  may  bear  a  great 

deal,  in  order  ultimately  to  gain  her  object.    A  timid  wife 

may  readily  be  tempted  to  fly  from  her  husband.     In  the 

present  case  the  instances  alleged  in  support  of  the  charge 

of  cruelty  appear  to  haye  been  magnifled  and  coloured — 

unintentionally,  yery  likely.    Throughout  all  of  them  the  wife 

exhibits  an  utter  contempt  for  her  husband,  on  aoooont  of 

I  his  dissolute  behaviour,  and  a  determination  to  get  rid  of 

him,  if  possible.  But  if  a  wife,  so  regarding  her  husband, 
thinks  herself  justified  in  treating  him  in  a  contemptuous 
manner,  she  certainly  provokes  very  strong  acts  on  his  part 
in  retaliation ;  and  though  the  Petitioner,  when  seeing  her 
husband^s  dissolute  and  contemptible  conduct — seeing  him 
wasting  the  substance  which  she  had  earned  for  their  family, 
might  deem  herself  morally  justified  in  the  conduct  she 
pursued  towards  him,  yet  she  is  not  entitied  to  divorce  for 
acts  which  she  herself,  by  such  conduct,  has  to  a  great  extent 
provoked.  If  the  Court  decreed  a  separation  on  such  facts, 
it  would  be  decreeing  separation  for  drunkenness  rather  than 
I  for  cruelty.     She  treated  him  as  a  man  who  had  converted 

himself  into  a  sot;  but  she  was  not  afraid  of  his  cruelty. 

Indeed,  when  drunk  in  bed  on  one  occasion,  when  he  asked  for 

more  drink,  she  directed  that  he  should  be  given  as  much 

brandy  as  he  pleased.     Was  that  consistent  with  alann? 

Looking  at  the  whole  circumstances,  the  Court  is  not  justified 

(  in  arriving  at  the  conclusion  that  she  then  feared  liis  cruelty* 

■  Gross  and  insulting  kngnago  wna  used,  but  not  of  a  nature, 

I  ;  or  under  circnmstances,  to  constitute  cruelty.     In  the  strongtMSt 

instance,  it  was  more  tlie  raTing,  intemperate,  and  uns)?emly 
exhibition  of  a  man  in  a  state  of  intoxication  exelwd©i  from 
hiE  own  housD  than  anything  else.  It  waa  not  eride&ce  of 
cruelty. 
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I  think  that  craelty,  in  the  acceptation  of  that  word  as  it         1862. 
ought  to  be  receiyed  by  this  Oonrt,  has  not  been  proved.     It  Matbimoioal 
is,  therefore,  unnecessary  to  go  into  the  case  adyanced  by  the         ^^ 
Respondent  against  the  Petitioner :  that  case  may  be  wholly  v. 

unfounded.  Our  opinion  is  based  on  the  failure  of  the  Peti- 
tioner's case  against  the  Respondent.  The  petition  has  not 
been  proved,  and  must  be  dismissed. 

Petition  dismisaed. 


I 

PASMORE  V.  PABMORE  and  Another*  


Jtme  19. 
OuiT  by  husband  against  vrife  and  a  Co-respondent  for  After  the  time 
divorce  on  the  ground  of  adultery.     The  Co-respondent  died  ^  ^^atSiott 
after  the  institution  of  the  suit.    The  wife,  although  personally  ^  elapsed 
served  with  the  citation  did  not  appear,  and  the  time  for  respondent 
appearance  had  elapsed.  wife^pear. 

Petitioner 
Mr.  J.  W.  Stepheriy  for  the  Petitioner,  now  moved  for  an  ™oi^ 
order  dismissing  the  petition  without  costs.      In  Pearce  v.  dismismn^ 
Pearce  (<)  the  petition  was  dismissed  on  payment  by  the  without  ooets. 


husband  of  the  wife's  costs ;  but  here  the  wife  being  in  default 
for  not  appearing  can  have  no  claim  for  costs. 

Mb.  Justios  Chapman. — ^The  respondent  wife,  if  she  had 
appeared,  would  have  been  entitled  to  any  costs  she  might 
have  incurred ;  but  the  time  for  her  appearing  having  elapsed 
without  her  so  doing,  I  think  this  order  may  be  made  as 
asked  for. 

Motion  granted. 
(0  80  L.  J.  (N.S.),  Prob.,  &C.,  182. 
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MYLES  V.  MYLES  and  BOND  (v). 

X  HIS  was  a  suit  instituted  by  the  husband  for  dissolntion 
of  marriage,  by  reason  of  the  adiilterj  of  the  wife. 

The  material  facts  sufficiently  appear  from  the  Judgment. 

Mr.  «7.  W.  Stephen^  for  the  Petitioner. 

Neither  the  Respondent  nor  the  co-respondent  appeared. 

Cur.  adv.  vult. 


1862. 

Matbimokial 

Dee.  17, 19. 

In  a  suit  for 
dissolution  of 
marriage  by 
reason  of  the 
adultery  of 
the  wife,  the 
adultery  waa 
proved.     It 
was  also 
proved  that, 
previous  to 
the  adultery, 
the  Respon- 
dent had  not 
conducted 
herself  as  she 
ought,  and 
that  the 
Petitioner 
remonstrated 
with  her  on^ 
her  conduct, 
when  she 
expressed 
her  intention 
of  persisting  in 
that  conduct, 
and  Bidd  that 
if  she  were  not 
allowed  to 
continue  to 
visit  theplaces 
her  husband 
disapproved 
of,  she  would 
not  stay  with 
him.     His 
answer  was 
that  she 
might  "  suit 
herself,"  and 
thereupon  she 
left  him. 

The  Petitioner  was  asked  what  he  thought  his  wife  would  have  to  do  after  she  left  him. 
He  said  he  had  not  thought  about  it ;  but  when  further  questioned,  added,  "  No,  I 
never  thought  she  would  misconduct  herself;  I  never  thought  she  would  do  that." 

Seld,  that  the  Petitioner  had  not  been  "  gpoilty  of  such  wilful  neglect  or  misconduct 
as  had  conduced  to  the  adultery"  of  the  Respondent ;  and  had  not,  under  No.  125,  sec.  18, 
disentitled  himself  to  the  relief  he  sought. 


The  Chief  Justice  now  deliyered  the  Judgment  of  the  J>6cAl 
Court  as  follows  : —  " 

This  was  a  somewhat  peculiar  case.  The  Petitioner  sought 
a  divorce  from  his  wife  on  the  ground  of  her  adultery  with  the 
co-respondent.  The  adultery  was  proved :  but  the  Petitioner, 
a  man  in  humble  circumstances,  allowed  his  wife  to  go  away 
from  him  in  a  singular  manner.  She  had  not  conducted 
herself  as  he  thought  she  ought ;  he  remonstrated  with  her 
on  her  conduct ;  she  expressed  her  intention  of  persisting  in 
that  conduct,  and  said  that  if  she  were  not  allowed  to  continue 
to  visit  the  places  her  husband  disapproved  of,  she  would  not 
stay  with  him.  His  answer  was  that  she  might  ^'  suit  herself." 
Thereupon  she  did  ^^  suit  herself,"  and  left  the  Petitioner. 
His  expression  has  given  rise  to  a  difficulty  whether  the  ISih 
clause  of  our  Divorce  Act  applies  to  the  case. 


(v)  Coram  StaweU  C.  J.,  MoUtworth  J.,  and  Cka^man  J. 


INSOLVENCY,  BCCJLESIASTICAL,  &  MATEIMONIAL  CASES.  205 

The  Courts  are  not  bound  to  pass  a  decree  for  a  divorce  if         1862. 
the  Petitioner  has  been,  among  other  things,  "  guilty  of  such  Matbimokiai 
wilful  neglect  or  misconduct  as  has  conduced  to  the  adultery  "        mtxbs 
of  the  Respondent.     Now,  in  one  aspect  of  these  words  of  the  v. 

Petitioner,  he  may  be  regarded  as  having  treated  his  wife  too 
much  in  the  light  of  a  hired  servant;  and  such  a  mode  of  dealing 
with  the  tie  of  marriage  19  not  to  be  tolerated ;  that  relation 
is  not  to  be  treated  so  lightly.  If  in  the  fair  construction 
of  those  words,  he  contemplated  her  committing  adultery,  he 
might  be  deemed  to  come  within  the  scope  of  the  section. 
Indirectly,  if  not  directly,  by  his  negligence  or  misconduct, 
it  might  be  said  he  had  conduced  to  the  adultery,  and 
would  not,  therefore,  be  entitled  to  a  divorce.  If,  how- 
ever, looking  to  all  the  circumstances  under  which  those 
words  were  used,  to  the  education  and  the  condition  in 
life  of  the  parties,  to  the  fact  that  the  Respondent  was  as 
capable  of  earning  her  own  living  and  supporting  herself  by 
service  after  her  marriage  as  she  had  been  before,  it  is  not  • 
to  be  inferred  that  he  thought  she  would  misconduct  herself 
when  she  left  him — then  his  use  of  these  words  would  not 
present  an  unfavorable  aspect.  He  was  asked  specifically, 
what  he  thought  she  would  have  to  do  after  she  left  him  ? 
He  very  frankly  said  he  had  not  thought  about  it ;  but  when 
further  questioned,  he  added,  "  No,  I  never  thought  she  would 
misconduct  herself ;  I  never  thought  she  would  do  that.'* 

There  are  two  decisions  which  seem  applicable  to  the 
circumstances  of  the  present  case — Studtf  v.  Study  (w)  and 
Thomas  v.  Thomas  (a?). 

After  full  consideration,  we  do  not  think  the  Petitioner  has 
disentitled  himself  to  what  he  seeks  :  he  may  have  a  decree  as 
prayed. 

Decree  /or  dissolution  of  marriage. 


(u>)  1  Sw.  &  Tr.,  321.  {x)  2  Ih.,  113. 
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1862. 

Matbdiokiaj,  roULSTON  v.  BOULSTON  and  JONES  (y). 

December  22. 

In  a  suit  for      OuiT  for  dissolution  of  marriage;  on  the  ground  of  the 

dissolution  of    adultery  of  the  wife, 
marriage  on  *' 

the  ground  of 

S^h^"^^         Mr-  -^»^^*«^»  *>'  ^^  Petitioner, 
the  adultery 

ThePetHioner      Neither  the  Bespondent  nor  co-respondent  appeared  in  the 
had  heen  mar-   g^^^^ 
ried  only  five 
or  six  months. 

t£^i  Ws^^e        ^®  Petitioner,  a  miner,  living  in  a  tent  on  the  gold-fields, 

came  home       on  examination  by  the  Court,  gave  eridence  as  follows  : — I 

more*t^n   '    ^*^®  home,  and  found  a  number  in  the  tent — ^men  and  women 

once,  and         — and  my  wife  sitting  with  J(me$*8  arm  round  her  waist.     I 

partially 

intoxicated.      Ordered  them  all  out  of  the  tent.     My  wife  was  drunk :  she 

His  suspicions  ^^^^  scarcely  stand.     She  asked  me  if  she  might  go  too.     I 

were  aroused 

ahout  the         said  she  might  suit  herself.     She  sat  on  the  bed  abont  ten 

^l^l^^t^^Q  minutes.    We  never  spoke  a  word.    I  said  she  might  "  suit 

Respondent      herself"  on  the  impulse  of  the  moment,  not  thinking  for  one 

laughed  at  his  m 

beinff  so  moment  that  she  would  go  away  from  me.     She  stopped  ten 

Ih^P^ti?         minutes  :  then  she  went  out.     I  thought  she  might  go  in 

came  home       to  the  next  door  neighbour,  English.     She  was  never  out  a 

twelve  o'clock  ^^^1®  night  before.     Jones  lived  about  150  yards  oflF.     She 

one  night,        came  back  next  morning  for  her  boxes.    That  morning  I 
and  found  a 
number  of  men 
and  women 

sitting  drinking  in  his  tent,  his  wife  drunk,  and  Jones  with  his  arm  round  her  waist. 
He  ordered  them  all  out.  His  wife  was  so  intoxicated  that  she  could  scarcely  stand  or 
move.  She  asked  him  leave  to  go  out.  He  said,  "  you  may  suit  yourself.''  Jonm*»  tent 
was  but  150  yards  off,  she  went  there  and  committed  the  act  of  adultery  complained  of. 

Seld,  that  the  Petitioner,  had  by  his  wilful  neglect  or  misconduct,  conduced  to  the 
adultery  in  such  a  way  as,  under  No.  125,  sec.  18,  to  deprive  him  of  all  right  to  a 
decree  that  the  marriage  be  dissolved,  but  that  he  might  have  a  decree  for  judicial 
separation  only,  with  costs  against  tho  co-respondent. 

(y)  Coram  Stawell  G.  J.,  MoUiworih  J.,  and  Chapman  J. 
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had  been  in  to  English's  after  her.    I  asked  her  to  come         1862. 

back.     Bhe  said  she  neyer  conld  do  that  now,  for  she  had  Matbdcokul 

slept  with  Jones  that  night.    I  did  not  let  her  haye  anything.      s^^J^^ir 

She  went  away.     I  did  not  go  ont  and  seek  for  her  that  «. 

night;    I  thought  she  would  come  back.     She  had  been 

assistant  to  a  storekeeper,  and  had  frequently  come  home 

the  worse  for  drink  as  late  as  that.     I  did  once  speak  to 

her  about  Jones ;  but  she  laughed  at  me,  to  think  that  I 

should  be  so  weak-minded  as  to  thmk  so.    I  told  all  in  the 

tent  to  go  out.    English  and  his  wife  were  among  them.    I 

said  nothing  to  my  wife.    I  intended  to  take  a  cool  moment 

to  speak  to  her,  as  she  was  not  in  a  fit  state  to  be  remonstrated 

with  then.    She  was  drunk.    At  the  time  when  I  spoke,  and 

the  others  were  going  out,  she  asked  me  if  she  might  go  too, 

and  I  told  her  she  might  please  herself.     She  was  sitting  on 

the  bed,  in  the  same  position  as  Jones  left  her.     She  was 

scarcely  in  a  condition  to  get  out  of  the  tent.     As  I  could 

not  speak  to  her  then,  as  I  thought  with  effect,  I  meant  to 

do  so  next  morning. 

Mr.  Billing,  upon  the  question,  whether  the  Petitioner  had, 
under  the  18th  section  of  the  Diyorce  Act,  disentitled  himself 
to  a  decree  for  dissolution  of  marriage,  by  being  himself  guilty 


'  "  of  such  wilful  neglect  or  misconduct  as  has  conduced  to  the 

adultery,"  referred  to  Moorsom  v.  Moorsom  (z)  and  Timmings 
V,  Timmings  (a). 

Thb  Chief  Justice: — 

The  only  difficulty  is,  whether  the  proyiso  in  the  18th  section 
of  the  Diyorce  Act  is  not  applicable  to  the  present  case.  That 
proyiso  enacts  that,  under  certain  circumstances,  "  the  Court 
shall  not  be  bound  "  to  pronounce  such  decree  [for  dissolution], 
eyidently  inyesting  the  Court  with  a  full  discretion  as  to  the 
application  of  the  proyiso  to  each  particular  case. 

(z)  8  Hagg..  Ecc,  107.  (a)  Ih.,  81. 
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1862. 


BOITLSTON. 


What  are  the  facts  of  this  case  ?  The  Petitioner  had  heen 
Matrimonui.  married  only  fiye  or  six  months.  Daring  that  time  his  wife 
came  home  late  at  night  more  than  once,  and  partially  intoxi- 
cated. His  suspicions  were  aroused  about  the  co-respondent 
Jones,  The  Petitioner  spoke  to  his  wife  about  Joneses  atten- 
tions to  her,  and  she  laughed  at  his  being  so  suspicious.  A 
short  time  afterwards,  on  returning  home  at  eleven  or  twelve 
o^clock  at  night,  he  found  a  number  of  men  and  women  sitting 
drinking  in  his  tent,  his  wife  drunk,  and  Jones  with  his  arm 
round  her  waist.  He  ordered  them  all  out.  His  wife  was  so 
intoxicated  that  she  could  scarcely  stand  or  move.  He  thought 
it  useless  to  speak  to  her  then,  and  very  wisely  postponed  his 
remonstrance  with  her  till  the  next  morning,  when  she  should 
have  become  sober.  She  asked  him  leave  to  go  outw  He 
says,  "  You  may  suit  yourself."  She  was  so  drunk  that  she 
could  scarcely  move,  and  yet  he  let  her  go.  Joneses  tent  was 
but  150  yards  off,  and  most  likely  open.  What  was  the  conse- 
quence? What  might  have  been  naturally  expected — she 
found  her  way  there. 


It  never  could  have  been  intended  that  this  Court  was 
bound  to  pronounce  a  decree  for  dissolving  the  marriage  of  a 
petitioner  who  has  so  conducted  himself.  The  man  has,  by 
his  wilful  neglect  or  misconduct,  conduced  to  the  adultery. 
Every  facility  which  his  wife  could  have  well  desired  was 
afforded  to  her — ^a  woman  inflamed  and  excited  is  allowed  to 
go  staggering  out  of  her  husband's  tent,  in  the  close  proximity 
of  the  tent  of  the  man  with  whom  she  had  so  recently  behaved 
improperly.  She  went  there ;  and  her  husband  in  effect  gave 
her  leave ;  and  thereby  conduced  to  the  adultery  in  such  a 
way  as  we  think  should  deprive  him  of  all  right  to  a  decree 
that  the  marriage  be  dissolved.  The  decree  may  however  be, 
if  the  Petitioner  will  accept  it,  for  judicial  separation  only, 
with  costs  against  the  co-respondent. 

Decree  for  judicial  separation^  unth 
costs  against  the  co-respondent. 


A   DIGEST 


OF    ATT. 


THE    KEPOETED    DECISIONS 


IN   THE 


From  MICHAELMAS  TEEM,  1861,  to  HILARY  TERM,  1862. 


{_The  references  ctt  the  end  of  the  paragra/phs  are  to  the  variotu  parte  of  Wyatt 
and  Webb's  Reports,  Vol.  I,  viz, :  £  Ccues  in  JSquity,  L  Ccues  at  Law,  I  E  &  H 
Insoloency,  Ecclesiastical  and  Matrimonial  Cases.'] 


ABANDONED  MOTION. 
Costs  of. 

See  Costs,  I. 

ABANDONMENT. 

I.  Of  Uisured  property:    word    itself 

essential. 
In  deference  to  a  reported 
obseiTation  of  Lord  Ellenborowfh^ 
the  Court  granted  a  new  trial, 
where  it  appeared  that  the  opinion 
of  the  jury  had  not  been  taken  as 
to  whether  the  word  "  abandon- 
ment" was  used  or  not  in  the 
verbal  notice  of  loss  given  by  the 
owners  of  a  wrecked  ship  to  the 
agents  of  the  insurance  company. 
Chuyh  V.  Salier,  L.  232 

II.  By  Official  Assiyriee  of  Contract 

entered  into  by  Insolvent. 
1.  An  official  assignee,  by  "  aban- 
doning," under  6  Vic.y  No.  17,  sec. 
84,  an  agreement  entered  into  by 
the  insolvent  for  the  purchase  of 
land,  does  not  destroy  the  con- 
sideration for  a  bill  of  exchange 
accepted  by  the  insolvent  in  part 
payment  of  the  purchase  money, 
1* 


and  thereby  prevent  the  drawer 
from  proving  on  the  estate  for  the 
amount  of  the  bill.  Ex  parts 
Gesmer,inreKirk,  I.E.&M.183 
2.  The  word  "  abandon,"  in  5 
Vic.,  No.  17,  sec.  84,  does  not 
necessarily  imply  **  rescind,"  and 
by  abandoning  a  contract  an  official 
assignee  does  not  necessarily  ren- 
der invalid  securities  given  for 
carrying  it  out,  nor  payment  under 
them;  nor  does  he  render  the 
holder  of  such  securities  incapable 
of  suing  on  them.  Ibid. 


ABATEMENT. 


Of  Legacy. 

See  Will,  2,  3. 

ABORIGINAL. 
See  Evidence,  II. 

ABSENT  DEBTORS  ACT. 

I.  BeqiurementH  as  to  Bond. 

A  bond  under  4  Vic.,  No.  0,  sec. 
12,  is  not  sufficient  if  not  entered 
into  within  fourteen  days  next  after 
the  writ  of  attachment  issued ;  and 


ii.   ABSENT  DEBTORS  ACT, 

proceedings  taken  after  a  bond  so 
insufficient,  are  irregular ;  and 
taken  before  it,  are  inoperative. 
Nicholson  v.  Robertson^  L.  27 

II.   Wlim  irregularities  may   he  set 


Compliance  with  the  require- 
ments of  4  Vic,,  No.  6,  by  a 
Defendant  is  not  necessary  to 
enable  him,  when  only  protecting 
himself  against  the  claims  of  others, 
to  set  aside  irregular  proceedings 
by  the  Plaintiff.  Ihid. 

III.  Waiver  of  irregularities,  proof  of 
Proof  of  the  mere  fact  of  the 
return  to  the  colony  of  a  Defendant, 
without  proof  of  his  knowledge  of 
proceedings  under  4  Vic,  No.  6,  or 
of  notice  to  him,  is  not  sufficient 
proof  of  his  waiver  of  irregularities 
in  those  proceedings.  Ihid. 


ABUSE. 


Wards  of 


See  Cruelty,  4. 

ACCOUNT. 

Taken  at  hearing. 

See  Practice  (Equity),  I. 

ACQUIESCENCE. 
If  ^,  having  reason  to  believe 
that  B  is  engaged  in  a  fraudu- 
lent mining  encroachment  under 
ground,  and  difficult  to  detect,  per- 
mits ^  to  go  so  far  that  the  injury 
is  serious,  but  detection  certain,  A 
is  not  by  this  sort  of  acquiescence 
disentitled  to  relief.  I/on^v.fla/iTuiA, 

E.66 

ACTION. 

I.  Against  tlie  Crown  on  implied  con- 
tract. 
Registration    fees   charged    on 
goods  by  the  Act  No.  144,  sec,  3, 


ACTION. 

on  their  "  importation  into  Vic- 
toria," are  not  payable  on  goods 
which  are  merely  transhipped 
witliout  being  landed  in  the  colony. 
Held^per  Stawell  C.  J.  and  WUUam 
J.  (Molesworth  J.  doubting)  that 
registration  fees  wrongly  levied, 
paid  under  protest,  and  illegally 
received  by  the  Customs  officers  of 
the  Government  of  Victoria,  under 
the  Act  No.  144,  sec.  3,  may  be 
recovered  back  by  petition  against 
the  Queen,  under  the  Act  No.  49 ; 
there  being  an  implied  contract  by 
Her  Majesty  to  repay  such  monies 
illegally  received  on  her  behalf. 
Loritner  v.  The  Queen,  L.  244 

II.  Against  Insolvent. 

See  Jurisdiction%  I.  i.  1,  2. 

III.  By  Mortgagor  against  Mortgagee. 
M.,   owner  of  one   share   in  a 

mining  company,  mortgaged  his 
share  to  P.,  to  secure  a  loan ;  but 
remained,  with  his  co-shareholders, 
in  possession  of  the  whole  mining 
property.  M.  then,  with  his  other 
co-shareholders  jointly,  mortgaged 
to  the  Bank  of  A.,  with  power  of 
sale,  the  whole  mining  property 
of  the  mining  company,  including 
Jf's  one  share,  previously  mort- 
gaged by  him  to  P.  The  Bank 
sold.  P.,  the  mortgagee  of  M., 
sued  the  Bank  in  the  County 
Court  for  a  share  of  the  purchase- 
money  paid  to  them.  The  Judge 
of  the  County  Court,  on  the 
authority  of  Mayhew  v.  Herrick, 
gave  judgment  for  the  Plaintiff. 
Held,  on  appeal,  that  the  judgment 
for  the  Plaintiff  was  wrong;  because 
it  did  not  appear  from  the  case 
that  the  Bank  had  done  anything 
whereby  P.  was  in  a  worse  position 
as  a  co-shareholder  with  the  pur- 
chaser from  the  Bank,  than  he 
would  have  been  in  as  co-share- 


ACTION. 


ACTS  OF  COUNCIL.  •    iii. 


holder  either  with  the  Bank  or 
their  mortgagors.  Bank  of  Aus- 
tralasia V.  PUut,  L.  312 

IV.  On  Ride  or  Order. 

An  action  will  not  lie  on  an 
order  or  rule  of  Court  to  pay 
money.     Gregory  v.  King,       L.  92 

y.  Attorney' B  undertaking:  Money 
paid  by  client  for  attorney  : 
Indemnity. 
An  attorney  in  his  bill  of  costs 
charged  his  client  with  a  sum  for 
attendance  of  witnesses  "  as  per 
account/'  and  took  his  client's 
acceptance  for  five  shillings  in 
the  pound  of  the  amount  charged, 
in  full  satisfaction  thereof,  but 
gave  no  indemnity.  The  wit- 
nesses sued  the  Attorney  for  25 
per  cent.,  and  the  client  for  the 
other  76  per  cent.,  of  the  charges, 
and  recovered  a  portion  of  their 
claim  against  the  client  with  costs. 
The  client  sued  his  attorney  in 
the  County  Court  for  such  sums 
and  costs  recovered,  as  for  "  money 
paid  and  damages  sustained  in 
defending  actions  brought  to 
recover  moneys  which  the  attorney 
undertook  to  pay."  Heldy  that  the 
action  was  substantially  for  money 
paid ;  and  that  the  attorney  was 
liable,  whether  he  had  given  an 
indemnity  or  not.   Wisewotdd  v.  Lee, 

L.388 

VI.  Promise  on  which  action  may  be 
founded. 

See  Contempt,  I. 

ACT   OF  INSOLVENCY. 
See  Sequestration,  V.  3. 

ACTS  OF  COUNCIL. 

6  Geo.  IV.,  No.  22. 

See  Registration  of  Deeds, 
IL 


4  Ftt?.,  No.  6. 

See  Absent  Df:BTOBs  Act. 

6  Fie.,  No.  9. 

See  Creditors'  Deed. 
Fraudulent     Convey- 
ance, II. 
Mortoaoe,  S. 
Rent. 

6  Vic.,  No.  17. 
Sec.  6,  6: 
See  Creditors'  Deed. 
Fraudulent     Convey- 
ance, III. 
Sec.  7 : 

See  Certificate,  IV. 
Construction,  6. 
Costs,  IV. 
Settlement,  2,  8. 
Sec.  8 : 
See  Creditors'  Deed. 

Fraudulent     Prefer- 
ence, I. 
Sec.  15  : 
See   Practice    (Insolvency), 

VII. 
Sec.  80 : 

See  Attachment,  I. 
Sec.  81 : 

See  Jurisdiction,  I.  i.  1.,  2. 
Sec.  86 : 

See  Officlal  Assignee,  3. 
Sec.  80 : 
See   Valuation    of    Secu- 
rity, 1, 2, 4. 
Sec.  41 : 

See  Preferent  Creditor. 
Sec.  56 : 

See  Insolvent,  II. 

Jurisdiction,  I.  i.  3. 
Sec.  73 : 

See  Fraudulent  Insolvency. 
Sec.  84 : 

See  Abandonment,  II. 
Sec.  86 : 

See  Sequestration,  VI. 
Sec.  90 : 
See  Practice  (Insolvency), 
VLl. 


IV. 


ACTS  OF  COUNCIL. 


6  7tc.,  No.  7. 
Sec.  67 : 

See  Occupancy,  I. 

7  Vw.,  No.  19. 

Sec.  17 : 
See  Practice  (Insolvency), 
IV.  I. 
Sec.  18 : 
See  Certificate,  L,  II.,  IV. 
Construction,  2,  3,  4. 
Fraudulent     Prefer- 
ence, n. 
Sec  20 : 

See  Practice  (Insolvency), 
II.  3,  4. 

8  Vic.,  No,  12. 

Sec.  19 : 
See  Occupancy,  I. 

9  Vic.,  No.  9. 

Sec.  9 : 
See  Declaration. 
Materiality. 

10  Vic.,  No.  14,  Rider. 

See  Practice  (Insolvency), 
IV.  2. 

11  Vic.,  No.  19. 

See  Winding-up  Act. 

11  Vic.,  No.  88. 
Sec.  13  : 

See  Commitment. 
Contempt,  II. 
16  Vi^.,  No.  22. 
See  Arrest. 

16  Vic.,  No.  40. 

See  Occupancy,  IL 
Road  Act. 

17  Vic,  No.  16. 

See  Mortgage,  8. 

18  Vie.,  No.  15. 

See  Corporation. 
18  Vic.,  No.  80. 

See  Evidence,  III. 
Justices,  II. 
18  Ftc.,  No.  42. 
See  Company. 

Court  of  Mines,  I.  2. 


19  Vic.,  No.  13. 
Sec.  6 : 
See  Practice  (Insolvency), 
III.  3. 

19  Ftc.,  No.  19. 
Sec.  179 : 
See  Execution,  II. 

19  Vic.,  No.  20. 

See  Trustee  Act  1856. 

ACTS   OF   PARLIAMENT 
(IMPERIAL). 

See  Statutes. 

ACTS   OF  PARLIAMENT 
(VICTORIAN). 

No.  L 

See  Parliament,  I.  2,  4,  6. 
No.  19. 

See  Jury,  I. 
No.  29. 

See  County  Court. 
No.  32. 

See  Bye  Law,  II. 
Costs,  VI. 
Court  of  Mines. 
Crown  Lands,  I. 
Warden. 
No.  38. 

See  Costs,  II. 
No.  49. 

See  Action,  I. 
No.  66. 

See  Company,  II.,  III.,  V. 
No.  99. 

See  Curator  of  Intestate 
Estates. 
Practice      (Ecclesias- 
tical), IV.  2. 
No.  100. 

See  Evidence,  II. 
No.  109. 

See  Company,  VI. 
Prohibition,  I. 
No.  112. 
Sec.  62 : 
See  Protection  Order. 


ACTS  OF  PARLIAMENT.        AFTER-ACQUIRED  STOCK,    v. 


No.  iia. 

Sec.  87 : 

See  Commissioner. 
Sec.  89 : 

See  Husband  and  Wife,  1 
No.  117. 

See  Cattle  and  Horses. 
Crown  Lands,  III.,  IV.  1 
No.  126. 
Sec.  7 : 

See  Protection  Order. 
Sec.  18 : 

See  Misconduct. 
No.  128. 

See  Parliament,  II. 
No.  144. 

See  Action,  I. 
No.  145. 

See  Crown  Lands,  IV.  2,  V. 
No.  159. 

See  Appeal,  I. 

Special  Case,  I. 

ADMINISTRATION. 

See  Practice  (Ecclesiastical). 

.  ADMISSIONS. 

See  Evidence,  I.,  V.  2,  3. 
Principal  and  Agent,  I. 
Waste. 


ADULTERY. 

I.  Evidence  of. 

See  Evidence,  V. 

II.  Misconduct  conducing  to. 

See  Misconduct. 


ADVERTISEMENT. 
See  Practice  (Ecclesiastical),  I. 

AFFIDAVIT. 

See  Evidence,  V.  1. 
Habeas  Corpus,  II. 
Practice  (Insolvency),  I. 
Sequestration,  V.  2. 


See  Mortgage,  2. 

AGENT. 

See  Principal  and  Agent. 

ALIENATION. 
Fraudident, 

See  Fraudulent  Conveyance. 

ALIMONY. 
See  Practice  (Divorce,  <fec.),  I. 

I.  Permanent. 

At  common  law,  a  wife,  by  her 
adultery,  deprives  herself  of  any 
right  to  bind  her  husband  for  her 
support;  and  the  same  rule  should 
be  followed  by  this  Court,  save  in 
exceptional  cases,  or  where  the 
wife  has  brought  a  fortune  to  her 
husband.  Camaby  v.  Carnaby  and 
Livock,  I.  E.  &  M.  195 

II.  Pendente  lit£. 

1.  Pending  a  suit  by  husband 
against  wife  for  dissolution  of 
marriage  on  the  ground  of  adultery, 
the  wife  presented  a  petition  for 
alimony.  The  husband  admitted 
a  net  income  of  £3,085  a  year,  and 
alleged  that  he  had  three  children 
approaching  an  age  when  they 
would  require  advances  for  outfit, 
and  that  he  had  by  agreement 
allowed  and  paid  the  wife  for 
maintenance  JS 6  per  week,  but  that 
she  had  incurred  debts  beyond 
her  allowance,  payment  of  which 
had  been  demanded  from  him.  Held, 
that  the  allegation  of  the  husband 
as  to  the  past  arrangement  between 
the  parties  must  be  rejected  as 
irrelevant;  and  that  alimony  be 
awarded  the  wife  at  the  rate  of 
£480  a  year  from  the  date  of  the 
return  of  the  citation,  payable 
monthly,  with  liberty  to  the 
husband  to  deduct  payments  made 
by  him  to  the  wife,  and  debts 
contracted  by  her,  since  that  date. 
Mole9WortIiv.Mole9worth,  I.E.&M.  57 


ALIMONY. 


APPEAL. 


2.  Principles  upon  which  ali- 
mony pendente  lUe  is  allotted 
considered,  I.  E.  &  M.  195 

III.  Periodical  payment  of. 

As  in  England  the  practice  of 
decreeing  alimony  to  be  paid 
quarterly  appears  to  have  grown 
out  of  the  circumstance  that 
incomes  there  are  mostly  received 
quarterly,  and  as  incomes  in  this 
colony  are  mostly  received 
monthly,  the  principle  laid  down 
in  England  is  best  preserved  by 
departing  from  the  practice,  and 
by  directing  the  alimony  here  to 
be  paid  monthly,  Ihid, 

ALLOTTEE. 
See  Company,  V. 

AMENDMENT. 

See  Company,  I.  1. 
Contract  I.  1. 
Injunction,  2. 

PRA.CTTCE  (DiVOBCE,  (&c),  IX.  1. 

(Equity),    XV.  1, 

XVIII.  1. 
Sequestration,  V.  1. 

Paicer  of  Court  to  review  Judge* s 
discretion. 
Semble,  that  the  Common  Law 
Practice  Act,  incorporating  two 
Imperial  Statutes  on  the  subject 
of  amendments,  is  of  the  same 
effect  as  those  two  Statutes  passed 
separately,  and  that  here,  there- 
fore, as  in  England,  the  Court  has 
not  the  power  to  review  the  de- 
cision of  a  Judge  at  nid  prim 
refusing  an  application  to  amend ; 
but  the  proper  course  for  the  party 
aggrieved  by  the  refusal  is  to  apply 
to  the  Court,  not  to  review  the 
decision  of  the  Judge  at  nid  priue, 
but  to  allow  an  amendment  and 
direct  a  new  trial,  if  substantial 
justice  requires  such  a  course. 
AppUton  V.  Williams,  L.  292 


See  Court  of  Mines,  III. 
Practice  (Equity),  III. 

(Insolvency),  II.,  III. 

Special  Case. 

I.  Conditions    precedent     to    appeal 

from  Justices  under  the  Act  No. 
159. 
The  transmission  of  an  app^ 
case  from  magistrates  under  the 
Act  No.  159,  and  the  giving  of  the 
notice  of  appeal  required  by  the 
Act,  are  conditions  precedent  to 
the  appellate  jurisdiction ;  and 
where  they  have  been  omitted  the 
Court  will  grant  an  application  to 
strike  a  case  out  of  the  list,  with 
costs.     WiUia^ns  V.  Row,         L*.  376 

II.  From  General  Sessions  does  not 

lie  till  after  judgment  delivered. 
The  Supreme  Court  will  not  go 
into  an  appeal  from  the  Court  of 
General  Sessions,  in  which  judg- 
ment has  not  been  delivered,  but 
"reserved"  only,  in  order  to 
obtain  the  opinion  of  the  higher 
Court.     Fitzpatrick  v.  Hackett, 

L.  385 

APPEARANCE  ON  MOTION. 
See  Practice  (Equity),  IV. 

APPOINTMENT. 

L  Of  New  Trustee. 

See  Trustee,  2,  3. 

Trustee  Act  1856. 

II.  Of  Town  Clerk. 

See  Corporation,  II. 

APPORTIONMENT. 

I.  Of  Damages. 

See  Damages,  t. 

II.  Of  Interest. 

See  Mortgage,  7. 
Wiix,l. 


ARBITRATION  and  AWARD. 


ASSIGNEE. 


See  Costs,  II. 

I.  Entry  of  verdict  on  award. 
After  reference  to  arbitration  of 

a  case  on  trial  in  a  County  Court, 
and  after  an  award  made,  a  verdict 
for  the  sum  awarded  cannot  be 
entered  in  the  County  Court,  if 
leave  so  to  do  were  not  mentioned 
in  the  agreement  to  refer :  the 
proper  course  is  to  take  a  verdict 
subject  to  the  reference,  or  make 
the  liberty  to  enter  a  verdict  one 
of  the  terms  of  reference.  Dart  v, 
Machin,  L.  54 

II.  Discretion  of  Arbitrator. 

An  act  involving  discretion  can- 
not be  delegated  by  an  arbitrator. 
Where  the  preparation  of  a  mort- 
gage had  been  delegated  by  an 
arbitrator  to  a  conveyancer,  the 
award  was  remitted  to  the  arbi- 
trator to  direct  the  contents  of  the 
mortgage.     Levy  v.  FarreU,     E.  10 

ARREST. 

See  Malice. 

For  Vagrancy:  when  Ulegal^  without 
warrant. 
Under  the  Vagrant  Act,  there  is 
no  power  to  arrest  without  warrant 
in  cases  where  the  act  of  vagrancy 
charged  is,  the  not  giving  to  the 
justices  a  satisfactory  account  of 
means  of  livelihood.  In  re  Cor- 
niUac  and  another,  L.  193 


ASSETS,  REAL. 

See  Execution,  I. 
Will,  2. 


ASSETS,  SURPLUS. 
See  Surplus  Assets. 


I.  Miners  right:  fraudulent  aliena- 

tion. 
L.,  having  a  share  in  a  mining 
company's  claim  on  an  auriferous 
quartz  reef,  and  having  a  miner's 
right,  sold  in  December  ]861  to 
K.,  who  had  no  miner's  right  but 
was  registered  as  owner  of  the 
share.  L,  became  insolvent,  and 
his  official  assignee  was  appointed, 
in  January,  1862.  The  assignee 
had  no  miner's  right.  L.'«  miner's 
right  expired  in  February  1862. 
G.,  in  March  1862,  purchased  of 
K.,  with  notice  that  K.  was  only  a 
trustee  for  L.  On  a  suit  by  the 
official  assignee  of  L.  against  A", 
and  O.,  to  set  aside  the  sale  to  K., 
and  have  K.  declared  a  trustee  for 
L.,  and  to  set  aside  the  sale  by  K. 
to  G. :  Held,  that  it  was  not  neces- 
sary that  L.*s  assignee  should  take 
out  a  miner's  right ;  that  he  need 
not  shew  the  alienation  to  have 
been  fraudulent  under  the  Insol- 
vent Act;  and  that  he  could 
maintain  the  suit  as  against  G. 
Goodfnan  v.  Kelly,  L.  832 

II.  Official  Assignee  cannot  lend  the 
funds  of  the  estate,  or  sue  for 

"  money  lent." 
An  official  assignee  cannot  lend 
any  part  of  the  estate,  and  there- 
fore cannot  sue  on  a  count  in  the 
common  form  for  money  lent  to 
the  Defendant  by  the  Plaintiff  as 
assignee.  Webster  v.  The  Bank  of 
Victoria,  L.  376 


ASSIGNMENT. 

I.  For  Creditors. 

See  Creditors*  Deed. 

MOBTGAOE,  3. 

II.  Fraudulent. 

See  Fraudulent  Coiivetance,  II. 
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ASSOCIATION. 


ATTORNEY  AND  SOLICITOR 


See  Company. 

ATTACHMENT. 

I.  Of  Person. 

A  Defendant  in  custody,  under 
an  attachment  for  non-payment  of 
costs,  voluntarily  sequestrated  his 
estate,  under  5  Vic,  No.  17,  sec.  3. 
On  motion  for  his  discharge  from 
custody — Held,  that  the  attach- 
ment was  a  "  process  against  the 
person,"  within  the  meaning  of 
the  6  Vic,  No.  17,  sec.  30,  and  that 
the  Defendant  must  be  discharged. 
Laing  v.  Campbell,  E.  372 

See  Contempt. 
Costs,  VIII.,  1. 

II.  O/D^ts. 

See  Absent  Debtors  Act. 

III.  Of  monies. 

See  Execution,  IL 

ATTESTATION. 
See  Deed,  I. 

ATTORNEY  AND  SOLICITOR. 

I.  Statutory  jurisdiction  of  Supreme 

Court  over. 
The  22  Geo.,  IL,  cap.  xlvi.,  sec. 

II,  relating  to  offences  by  Attor- 
nies  for  which  they  may  be  struck 
off  the  roll,  is  not  in  force  in  the 
colony  of  Victoria.  In  re  Grieve ; 
Ex  part£  Bennett,  L.  197 

II.  Original  jurisdiction  of  Supreme 

Court  over. 
Semhle,  that  the  Court  in  its 
original  jurisdiction  possesses 
adequate  powers  to  control  and 
punish  Solicitors,  as  officers  of  the 
Court,  to  the  full  extent  given 
under  the  Statute,  Hid. 

III.  Struck  off  the  roll   after   con- 
viction. 

The  Court  will  strike  a  Solicitor 
off  the  roll,  on  proof  that  he  has 


been  tried  for  forgery,  admitted 
the  offence,  and  been  convicted. 
In  re ,  One,  dc,  L.  211 

rV.  Evidence  on  rule  nisi  against. 

The  Court  will  not  grant  a  rule 
nisi  calling  on  a  Solicitor  to  shew 
cause  why  he  should  not  be  struck 
off  the  rolls,  simply  on  depositions 
by  an  insolvent  in  the  Insolvent 
Court  admitting  that  he  was 
allowed  to  participate  in  the 
Solicitor's  professional  profits.  In 
re ,  One,  dc.,  L.  204 

V.  When  not  Client* s  agent  to  pay  or 

demand. 
The  Attorney  is  the  agent  of 
the  client  for  all  purposes  con- 
nected with  the  suit ;  but  is  not, 
merely  as  the  attorney,  the  agent 
of  his  client  either  to  pay  money 
or  to  receive  a  demand  for  its  pay- 
ment. Lee  V.  Melbourne  and  Subur- 
ban Railway  Coy.  L.  84 

VI.  Undertaking  to  pay  money  for 
Client. 

See  Action,  V. 

VII.  Of  Insolvent. 

See  Practice  (Insolvency),  VI.  6. 

VIII.  In    petition    under    "Lands 
Clauses  Consolid^ian  Act." 

On  a  petition  under  the  "Lands 
Clauses  Consolidation  Act,'*  for  pay- 
ment out  of  Court  to  a  railway 
company  of  a  surplus  paid  in 
by  the  company  in  excess  of  the 
amount  awarded  as  the  value  of 
land  taken  by  the  company  and 
as  compensation  for  severance : 
Held,  that  the  first  proceeding  in 
Court  is  the  petition  to  pay  the 
money  out,  and  that  there  is  no 
necessity  for  an  order  of  the  Court 
for  a  change  of  solicitors  from  the 
solicitors  who  acted  for  the  com- 
pany in  paying  the  money  into 
Court,  to  the  solicitor  acting  for 
the  company  upon  this  petition ; 
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ATTORNEY  AND  SOLICITOR. 


BIGAMY. 


also  that  the  former  solicitors  who 
acted  for  the  company  in  the 
valuation  of  the  land,  the  payment 
of  the  money  into  Court,  and  the 
arbitration,  have  no  lien  for  their 
costs  upon  the  surplus  fund  in 
Court ;  and  order  made  as  prayed. 
Ex  parte  WUmot,  E.  810 

ATTORNEY-GENERAL. 

See  Practice  (Divorce,  &c.),  II. 

ATTORNMENT. 
See  Receiver,  3. 

AUCTIONEER. 

See  Certificate,  Refusal  of,  I.  3. 
Construction  of  Statutes,  4. 

AWARD. 

fi'efl  Arbitration. 


BAIL. 


When  refused. 

Where,  after  conviction  and 
sentence  on  an  information  for 
conspiracy,  questions  of  law  were 
reserved,  and  the  Defendants  were 
let  out  on  bail,  but,  on  the  argu- 
ment of  the  questions  reserved, 
judgment  was  given  for  the  Crown ; 
and  where  immediately  afterwards 
a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  that  the  verdict 
was  against  evidence,  and  an  appli- 
cation was  made  that  the  Defend- 
ants should  go  again  on  bail,  the 
Court  did  not  feel  at  liberty  to 
grant  bail.    Reg.  v,  NatJuin,  L.  317 

BALLOT. 

See  Winding-up  Act,  2. 

BANK. 

See  Cheque, 


Evidence  of  second  marriage :  life  of 
first  husband:  knowledge  toithin 
seven  years. 

1.  On  trial  of  Margaret  S,  for 
bigamy,  her  father,  N.  M.,  gava 
evidence  as  follows: — "  I  am  a 
Roman  Catholic,  and  the  marriage 
was  performed  again  by  Father  C., 
a  Roman  Catholic  priest,  in  a  house 
where  prayers  were  said.  There 
was  no  church  built.  I  know  the 
ceremony  of  my  own  church, 
and  it  was  performed.  Mr.  and 
Mrs.  S.  (the  latter  the  prisoner) 
lived  together  for  thirteen  years. 
They  took  each  other  for  man  and 
wife.  I  cannot  tell  what  was 
said,  because  it  was  in  Latin.  I 
am  not  certain  whether  there  was 
a  ring."  The  Judge  was  asked  to 
direct  an  acquittal,  but  refused. 
The  jury  found  a  verdict  of  guilty, 
but  by  a  rider  made  a  strong 
recommendation  to  mercy,  on  the 
ground  that  the  prisoner  had, 
shortly  before  her  second  marriage, 
received  a  letter  informing  her  of 
her  husband's  death.  On  questions 
of  law  reserved,  that  the  marriage 
was  not  proved,  and  that  the  rider 
made  the  verdict  equivalent  to 
"  not  guilty  " :  Held,  by  Stawell,  C.  J., 
and  Molefworthy  J.,  (WiUiams,  J., 
dissenting),  that  there  was  suffi- 
cient evidence  of  the  first  marriage ; 
and,  by  StaiceU,  C.  J.,  and  Moles- 
tcorlh,  J.,  {WiUiams,  J.,  expressing 
no  opinion),  that  the  verdict  of 
"  guilty "  was  properly  found. 
Reg.  V.  Smith,  L.  325 

2.  Per  StaiceU,  C.  J. — Seven  years 
is  the  limit  within  which  a  second 
marriage  is  entered  into  at  the 
risk  of  the  party  who  ventures  to 
marry  again  without  full  know- 
ledge of  the  death  of  the  first 
husband  or  wife.  Ibid. 


BIGAMY. 


BYE-LAW. 


3.  'PerMoleswarthjJ. — Knowledge 
within  seven  years  is  not  a  neces- 
sary ingredient  of  the  offence  of 
bigamy ;  the  act  which  constitutes 
the  bigamy  is  the  second  marriage ; 
^nd  the  question  as  to  whether, 
when  that  second  marriage  is 
entered  into  by  the  parties,  their 
status  is  such  as  to  make  it 
criminal,  is  one  on  which  they 
must  be  informed  at  their  own 
peril,  so  far  as  being  liable  to  con- 
viction. L.  826 

BILL  IN  EQUITY. 
See  Pbactice  (Equity),  V. 

BILL  OF  EXCHANGE. 

See  Abandonment,  II.  1. 
Husband  and  Wife,  2. 
Promissory  Note. 

BILL  OF  LADING. 

See  Factors  Act. 

BOND. 

See  Absent  Debtors  Act,  I. 
Contract,  IV. 
Railway,  3. 

BYELAW. 

I.  Mimng  Registrar  holding  claim  or 
share. 

Article  2  of  Bye-law  13  of  the 
Ballarat  mining  district,  providing 
that  no  mining  registrar  "  shall 
hold  directly  or  indirectly  except  for 
the  purpose  of  residence  any  claim 
or  share  "  in  his  own  district,  is 
uUra  vires  of  the  mining  Board; 
and  a  registrar  is  not  thereby  dis- 
abled from  bringing  suit  for  a 
claim  in  his  own  district  O'Malley 
V,  Ward,  L.  277 

II.  To  have  force  of  law  thraaghmU 
the  district. 

The  words  in  the  Gold-fields 
Act»  sec.  Ill,  enacting  that  bye- 


laws  made  and  published  as  thore 
directed,  "at  the  expiration  of 
twenty-one  days  next  after  such 
publication,  but  not  before,  shaU 
have  the  force  of  law  throughout 
the  district,"  apply  to  the  event 
after  which,  and  not  to  the  area 
over  which,  the  bye-laws  become 
operative.  A  bye-law  made  for 
a  "  division  of  a  district "  is  with- 
out force  of  law  throughout  the 
district,  and  invalid.  Jenkinson  r. 
Cumming,  L.  837* 


CALLS. 

See  Company,  IV. 
Prohibition,  I. 

CANTHAKIDES. 

See  Conviction. 

CARDS. 
Playing  at. 

/S'ee  Jurisdiction,  IV. 

CATTLE  AND  HORSES. 

On  an  information  under  No. 
117,  sec.  83,  for  trespass  to  fanners' 
commons :  Held,  that  the  words  of 
the  Act,  "  cattle  and  horses,"  do 
not  include  "  sheep."  In  re  Clow, 
Ex  parte  Staughton,  L.  43 

CAVEAT. 

See  Practice  (Ecclesiastical),  II. 

CENTRAL  CRIMINAL  COURT. 
See  Supreme  Court. 

CERTIFICATE,  REFUSAL  OF. 

See  Practice  (Insolvency),  IV. 
I.  MisajjpropricUum    as    Trustee    or 
Agent. 

1.  To  justify  refusal  of  an  insol- 
vent's certificate  under  7  Vic.,  No. 

•  The  reader  is  requested  to  correct  the  maiid* 
nal  note  at  p.  837  by  aepanHjig  the  note  into  two 
Bcntencei,  and  by  omitting  the  m^tiTet  from 
the  latter  sentenoe, «  abore. 


CERTIFICATE,  REFUSAL  OF. 
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19,  sec.  18,  for  having  appropriated 
to  his  own  use  monies  of  D., 
deposited  with  the  insolvent  as  an 
agent,  he  must  have  heen  an  agent 
in  the  sense  in  which  that  word  is 
used  in  popular  parlance,  or  there 
must  have  heen  a  series  of  con- 
tinued transactions.  He  must 
come  rather  under  the  character 
of  a  trustee  than  of  an  agent ;  and 
the  hest  test  whether  he  is  such  a 
trustee,  or  only  an  ordinary 
debtor,  is  to  inquire.  Was  it  his 
duty  to  keep  this  money  so  ear- 
marked that  in  the  event  of  D,*s 
death  we  could  say,  this  was  D.'t 
money  ?  or,  Was  he  warranted  by 
all  the  previous  transactions 
between  Z>.  and  himself  in  re- 
ceiving the  money,  and  treating 
himself  merely  as  a  debtor  to  D. 
for  that  amount?  In  re  NanUSy 
I.  E.  &  M.  1 

2.  An  insolvent  who  had  re- 
ceived from  B,  money  to  be 
invested  at  interest  on  good  and 
approved  securities  on  account  of 
B.,  lent  the  money  on  bills  drawn 
by  and  payable  to  himself,  did  not 
disclose  his  character  as  agent  in 
any  transaction,  nor  make  any 
entry  in  his  own  books  to  shew  he 
held  the  money  as  trustee  or  agent, 
and  scheduled  it  as  a  loan  to  him- 
self. Hddy  that  he  had  appro- 
priated to  his  own  use  money 
entrusted  to  him  as  an  agent,  and 
under  the  7th  Fie.,  No.  19,  sec.  18, 
was  rightly  refused  his  certificate. 
In  re  Christophers,        I.  E.  &  M.  108 

8.  An  auctioneer  was  entrusted 
by  clients  with  property  for  sale ; 
he  sold,  and  paid  the  proceeds  into 
his  general  account  at  his  banker's ; 
he  neglected  after  repeated  appli- 
cations to  render  account-sales  or 
pay  over  the  proceeds;  by  pay- 
ments in  course  of  his  business 
his  general  account  dwindled,  and 


he  became  insolvent*  The  Com- 
missioner refused  his  certificate, 
because  he  had  "  expended  for  his 
own  benefit  or  appropriated  to  his 
own  use  trust-ftinds  or  other 
property  of  which  he  had  the. 
charge  or  disposition  as  trustee  or 
as  an  agent  only."  On  appeal  to 
a  Judge  of  the  Supreme  Court : 
Held,  Uiat  to  satisfy  the  Act  there 
must  have  been  something  of  a 
special  fiduciary  character  in  the 
agency,  some  special  duty  to  be 
fulfilled,  so  as  to  take  it  out  of  the 
ordinary  duty  imposed  on  every 
trader  of  meetinghis  engagements ; 
that  the  employers  of  auctioneers 
must  be  taken  to  deal  with  them 
in  their  general  character  of  traders, 
without  relying  on  any  fiduciary 
character;  and  that  this  auctioneer's 
use  as  his  own  of  money  he  had 
received  from  the  purchasers  of 
goods  entrusted  to  him,  was  not 
the  irregularity  contemplated  by 
the  Act.  On  appeal  to  the  full 
Court :  Held  by  the  majority,  that 
the  words  "  agent  only  "  mean  an 
agent  without  an  interest;  that 
an  auctioneer  employed  simply  to 
sell  is  such  an  "  agent  only  ;"  that 
there  is  no  substantial  distinction 
between  the  auctioneer's  appro- 
priation of  the  proceeds  and  his 
appropriation  of  the  property;  and 
that  the  certificate  was  rightly 
refused.  In  re  Perry,    I.E.&M.160 

II.  Gambling. 

An  insolvent  who  has  been  a 
deep,  improvident,  and  rash  gam- 
bler, but  who  has  not  on  the 
whole  been  a  loser  by  his  gam- 
bling, cannot  be  refused  his 
certificate  under  7  Vic.,  No.  19, 
sec.  18,  for  having  "  by  habits  of 
gambling  diminished  his  means 
of  payment."     In  re  Davis, 

I.  E.  &  M.  6 
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III.  Salting  Invoices. 

R,  B,  bought  goods  for  less  than 
their  market  value  at  the  time, 
and  shipped  them  to  his  agent  in 
New  Zealand,  invoicing  them  at 
the  market  value.  On  this  invoice 
he  obtained  from  his  bankers  an 
advance  upon  security  of  the  bill 
of  lading  of  the  goods.  He  sub- 
sequently became  insolvent,  and 
the  Chief  Commissioner  refused 
him  his  certificate,  on  the  ground 
of  his  having  "  salted  "  the  above 
invoice.  On  appeal  to  the  Supreme 
Court,  the  certificate  was  granted. 
In  re  Brawn,  I.  E.  &  M.  180 

rV.  Voluntary  Settlement. 

1.  The  mere  fact  that  a  settle- 
ment within  the  meaning  of  5  Vic., 
No.  17,  sec.  7,  has  been  set  aside 
under  that  section,  does  not  ne- 
cessarily imply  that  the  property 
comprised,  in  the  settlement  was 
"  unjustifiably  made  away  with  " 
within  the  meaning  of  7  Vic.,  No. 
19,  sec.  18.     hi  re  Mahoney, 

I.  E.  &  M.   188 

2.  Where  an  insolvent  had, 
eleven  months  before  his  insol- 
vency, executed  a  settlement  which 
was,  after  his  insolvency,  set  aside 
under  6  Vic,  No.  17,  sec.  7 ;  and 
there  was  no  other  evidence  of 
impropriety  in  his  conduct,  but 
there  was  evidence  that  he  was 
solvent  at  the  time  of  executing 
the  settlement.  Held,  that  the 
insolvent  was  entitled  to  his 
certificate,  notwithstanding  the 
proceedings  under  6  Vic.,  No.  17. 
sec.  7.  Ibid. 

V.   Unjustifiably  disposing  oj  goods. 
See  Construction,  3. 

CESTUI  QUE  TRUST. 

Dealing  with  Trustee. 

See  Infant,  8. 


CHARTER  PARTY. 
See  Contract,  IH.  2. 

CHATTELS  REAL. 
See  MoRTOAOE,  3. 

CHEQUE. 
Lost  Citeque  paid  in  by  customer. 

H.,  holder  of  a  crossed  cheque, 
dated  20th  April,  1862,  lost  it  on 
that  day.  The  21st  and  22nd 
were  holidays,  and  the  bank  closed. 
On  the  23rd,  before  the  bank 
opened,  H.  gave  notice  of  his  loss, 
and  required  the  bank  not  to  pay. 
On  the  24th  a  customer  of  the 
bank  brought  in  the  cheque,  to  be 
carried  to  his  account.  The  bank 
disregarded  HJs  notice,  and 
credited  their  customer  with  the 
amount  of  the  cheque.  In  an 
action  in  the  County  Court  by  H. 
against  the  bank,  for  honoring  the 
cheque  after  notice  of  his  loss,  the 
Judge  held  the  bank  liahle  to 
make  good  the  cheque  to  £f.,  and 
gave  him  a  verdict  for  its  amount. 
On  appeal,  the  Court  ordered  the 
verdict  to  be  entered  for  the  bank. 
Colonial  Bank  of  Australasia  v. 
Hunter,  L.  286 

CITATION. 

Service  of. 
See  Practice  (DrvoRCE,  &c.)  Vm. 

CLERK. 
See  Embezzlement. 

COLONIAL  LAW. 
See  Evidence,  VIL 

COMMISSION  DE  LUNATICO. 
See  Lunacy. 


COMMISSIONEK. 
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For  taking  acknowledgments  of  mar- 

ried  women. 

The  Act  No.  112,  sec.  87, 
authorises  the  appointment  as 
Commissioner  of  one  of  two  per- 
sons named  in  the  alternative  in 
the  commission.     Bs  BrookfiM, 

E.  110 

COMMITMENT. 

WvthoiU  term. 

QiuBre,  Whether  a  commitment 
to  gaol  fixing  no  term  of  imprison- 
ment, for  breach  of  11  Vic,,  No. 
83,  sec.  13,  be  not  illegal.  In  re 
Thompson,  Ex  parte  Johnston,    L.  24 

COMMONS. 

See  Cattle  and  Horses. 
Crown  Lands,  IV. 

COMPANY. 

See  Winding-up  Act. 
I.  Acts  of  Committee,  dc,  when  vUra 
vires. 
1.  The  committee  of  manage- 
ment of  the  B.  of  H.  Company,  on 
behalf  of  the  company,  entered 
into  an  agreement  in  writing  with 
the  G.  E.  Company  for  the  com- 
promise of  a  suit  pending  in  the 
Court  of  Mines  between  the  two 
companies,  and  for  a  partial 
amalgamation  of  the  companies. 
Certain  shareholders  in  the  B.  of 
H.  Company,  on  behalf  of  them- 
selves and  all  other  shareholders 
except  the  Defendants,  filed  a  bill 
against  the  committee  and  trustees 
of  the  B.  of  H.  Company,  alleging 
that  the  agreement  was  repugnant 
to  the  rules  of  that  company,  and 
ultra  vires,  and  invalid  as  against, 
and  prejudicial  to,  the  shareholders 
of  that  company ;  but  that  persons 
holding  shares  in  the  G.  E.  Com- 
pany had  bought  up  shares  in  the 


B.  of  H.  Company,  with  the  view 
of  obtaining  votes,  and  otherwise 
availing  themselves  of  their  posi- 
tion to  carry  the  agreement  into 
effect ;  and  an  ex  parte  injunction 
was  granted,  restraining  the 
Defendants  from  carrying  the 
agreement  into  effect.  On  motion, 
after  answer,  for  the  dissolution  of 
the  injunction :  Held,  that  it  is  com- 
petent to  any  persons  desirous  of 
carrying  a  point  lawfully  within 
the  functions  of  a  company,  to 
purchase  shares  in  the  market  in 
order  to  increase  their  number  of 
votes,  and  equally  competent  to 
them  to  reject  committee-men 
opposed  to  tiieir  views  and  elect 
others  favorable  thereto ;  but  that 
the  allegation  that  the  agreement 
was  ultra  vires  and  prejudicial  was 
not  met  by  the  answer,  and  that 
this  was  sufficient  to  sustain  the 
injunction  until  the  hearing,  pro- 
vided no  objection  as  to  misjoinder, 
want  of  parties,  or  other  insuper- 
able irregularity  lay  in  the  way; 
that,  where  the  act  sought  to  be 
restrained  is  such  that  the  majority 
is  not  competent  to  bind  the 
minority,  one  dissentient  share- 
holder may  obtain  an  injunction 
in  a  suit  on  behalf  of  himself  and 
all  other  shareholders  except  the 
managing  body ;  that  it  is  not 
necessary  to  obtain  the  consent  of 
such  shareholders  to  make  them 
parties,  and  it  is  no  answer  to 
shew  that  some  agree  with  the 
directors  in  the  act  complained  of; 
that  the  shareholders  of  the  G.  E. 
Company  ought  to  be  made  parties 
to  the  suit,  but  that  this  objection 
for  want  of  parties  might  be  re- 
moved by  amendment,  and  such 
amendment  might  be  made  without 
prejudice  to  the  injunction;  that 
it  was  not  necessary  that  the  bill 
should  contain  an  averment  that 
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the  Plaintiffs  held  miners*  rights 
when  the  cause  of  suit  arose, 
though  it  would  be  necessary  to 
give  evidence  thereof  before  final 
relief  could  be  given  ;  and  motion 
dismissed,  but  without  costs.  Lee 
V.  Robertson,  E.  874 

2.  As  to  acts  of  a  company  which 
are  tdtra  vires,  in  the  case  of  com- 
panies constituted  by  Act  of 
Parliament  there  is  an  element  of 
public  interest  which  forbids  their 
exceeding  their  powers,  even 
though  all  the  shareholders  agree; 
whereas  companies  constituted  by 
deed  of  settlement  may  exceed 
their  powers,  provided  all  the 
shareholders  agree.  Ibid, 

II,  Bequirements  and  effect  of  Act  18 
Fie.,  No,  42,  and  the  Act  No.  56. 

1.  The  notice  of  particulars,  and 
the  copy  of  rules,  which  persons 
desirous  of  forming  a  company 
under  the  Mining  Companies'  Act, 
18  Fie.,  No.  42,  must  give  to  the 
Clerk  of  Petty  Sessions,  under 
sections  2  and  3,  need  not  be 
separate  documents  if  the  copy  of 
rules  comprises  substantially  in 
the  wording  of  the  rules  themselves 
all  the  particulars  which  should 
appear  in  the  notice  of  particulars. 
In  re  Harrison,  Ex  parte  Pinnegar, 

L.  47 

2.  Under  the  18th  Ftc,  No.  42, 
a  mining  partnership  cannot  be 
"  a  company  within  the  provisions 
of  the  Act,"  unless,  in  accordance 
with  section  2,  subsection  6,  the 
"  declaration  "  and  the  "  copy  of 
rules  "  there  mentioned  have  been 
registered  as  two  separate  docu- 
ments.    Carter  v.  Watson,     L.  222 

8.  The  terms  of  the  2nd  section 
of  the  Act  18  Vi€,,  No.  42,  are 
mandatory ;  the  mode  of  correcting 
errors  pointed  out  by  the  6th 
section   of    that   Act    no    longer 


exists ;  and  the  remedial  effect  of 
the  8th  section  of  the  Mining 
Associations  Act,  1858,  No.  66,  is 
limited  in  its  application  to  asso- 
ciations formed  under  the  latter 
Act.  Oriental  Bank  V.  Casey,  L.229 
4.  The  first  sections  of  18  Vie., 
No.  42,  are  mandatory,  and  not 
merely  directory ;  and  as  between 
the  shareholders  and  third  persons 
any  error  or  omission  amoonting 
to  a  non-compliance  with  any  of 
the  requirements  of  the  first 
sections  of  that  Act,  or  of  the  65th 
section  of  the  Mining  Associations 
Act,  1868  (No.  66),  is  not  cured  by 
the  remedial  sections  of  either  Act, 
and  will  vitiate  the  formation  of 
the  partnership  as  "a  company 
under  the  provisions  of"  the  first 
Act.     Carter  v.  Watson,  L.  222 

III.  WJiere  not  duly  formed  under  16 
Vic,  No,  42,  or  the  Act  No,  58, 
partners  not  protected  thereby. 

1.  Where  a  debt  has  been  in- 
curred by  a  partnership  of  which 
the  Defendants  are  admitted  to  be 
members,  and  the  partnership  has 
not  been  duly  formed  as  a  com- 
pany in  compliance  with  the 
provisions  of  18  Vic,,  No.  42,  the 
partners  are  not  allowed  to  claim 
the  protection  of  that  Act,  and 
are  liable  personally  for  the  debt 
Oriental  Bank  v,  Casey,  Lt.  229 

2.  C,  a  member  of  a  mining 
association,  being  sued  in  the 
County  Court  by  W.  for  a  debt 
incurred  to  TF.  "  for  and  on  behalf 
of  the  association,"  pleaded,  as  to 
part  of  the  debt,  that  it  was  in- 
curred by  the  association  as  a 
company  duly  formed  under  the 
Mining  Companies  Act,  18  Vic, 
No.  42 ;  and  as  to  the  rest  of  the 
debt,  that  C,  by  merely  holding 
shares  in  the  company,  had 
authorized  only  the  lawful  acts  of 
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such  companj,  and  that  the  acts 
out  of  which  the  later  debt  arose, 
were  acts  done  by  the  governing 
body  of  the  late  company  without 
C's  privity,  and  after  it  had 
"  ceased  to  be  a  company  under 
the  provisions  of  the  Act"  18  Vic,y 
No.  42,  by  the  operation  of  section 
7  of  that  Act.  It  appeared  that 
the  association  had  not  complied 
with  all  the  provisions  of  the  first 
sections  of  the  Act  18  Vic,  No.  42, 
or  section  66  of  the  Mining  Asso- 
ciations Act,  1868  (No.  66).  A 
copy  of  the  "  Rules  of  the  Associa- 
tion" had  been  registered,  but  no 
"deed  notice  or  other  document 
whatsoever."  On  appeal  from  the 
County  Court :  Hedy  that  (7.  was 
liable  for  the  whole  debt.  Garter 
V,  Watson,  L.  222 

IV.  Calls :  summary  remedy. 
Where  an  order  has  been  made 

under  the  Act  18  Fm?.,  No.  42, 
sec.  14,  to  wind  up  a  mining  com- 
pany, and  the  person  appointed  to 
wind  up  the  company  sues  the 
shareholders  summarily  before 
magistrates  for  calls  :  Held  by  the 
Court  (Molesworth,  J.,  dissenting) 
that  he  is  suing  for  that  which  is 
substantially  the  same  thing,  that 
might  have  been  recovered  in  the 
same  summary  mode  by  the 
manager  of  the  company  during 
its  existence ;  and  Uierefore  the 
period  of  limitation  (six  months) 
which  began  against  the  manager 
runs  on  against  the  person  ap- 
pointed to  wind  up,  and  the  latter 
can  no  longer  sue  after  the  former 
would  be  barred.  Melville  v.  Higgiiis, 

L.  307 

V.  Allottee :    Shareholder :    Shares 
"  subscnbed  for." 

1.  An  allottee  of  shares  in  a 
mining  association  registered 
under    the    Mining  Associations 


Act,  1868,  is  not  liable  to  be  sued 
under  the  Act  by  the  director  of 
the  association  for  sums  due 
under  the  instrument  of  association 
if  the  allottee  has  not  executed  it. 
Farran  v,  Bottmian,  L.  160 

2.  A  person  who  has  applied  in 
writing  for  and  is  the  holder  of 
shares  in  a  mining  company  may 
be  deemed  "  a  shareholder  of  the 
shares  subscribed  for  "  within  the 
meaning  of  the  Act  18  Vic.,  No. 
42.  sec.  14,  although  he  have  not 
subscribed  the  instrument  of  asso- 
ciation of  the  company.  Melville  v. 
Higgins,  L.  807 

VI.  Construction  of  No.  109  ; 
Memorial :  Person  to  me : 
Summary  Bemedy. 

1.  A  mining  partnership  may 
be  "  registered "  under  the  Act 
No.  109,  if  the  memorial  required 
by  the  Act  be  "  in  the  form "  re- 
quired by  the  Act,  although  it  do 
not  truthfully  set  forth  fiie  facts 
required  in  it  by  the  Act;  the 
official  agent  is  the  proper  person 
to  sue,  and  he  may  recover  sum- 
marily before  justices.  In  re 
Mackenzie,  Ex  parte  Clarke,    L.  136 

2.  A  memorial  under  the  Act 
No.  109,  not  stating  the  capital,  or 
the  amount  or  number  of  the 
shares,  of  a  company  accurately, 
is  no  memorial  of  that  company ; 
the  want  of  a  memorial  is  fatal ; 
and  the  execution  of  the  company's 
deed  by  a  Defendant  does  not  stop 
him  from  making  the  objection. — 
Per  WiUiains,  J.,  dissenting  from 
Stawell,  C.  J.  and  Molesworth,  J. 
In  re  Mackenzie,  Ex  parte  Clarke, 

L.  186 

VII.  Prospectus:  Deed  of  Association : 
variance.    . 

What  variance  between  the  deed 
of  association  of  a  mining  com- 
pany and  the  prospectus  of  the 
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company  is  consistent  with  the 
deed  being  deemed  substantially 
to  bear  out  the  prospectus.  Bowman 
V.  Homan,  L.  890 

COMPROMISE. 
See  Dbcbeb. 

CONDITION. 
See  Will,  8. 

CONDONATION. 

1.  Condonation  applies  only  to 
acts  known,  and  is  always  on  con- 
dition that  there  be  no  repetition, 
and  no  fresh  act.     Casey  v.  Casey, 

I.  E.  &  M.,  84 

2.  A  subsequent  act  of  cruelty 
which  is  not  sufficient  to  found  a 
legal  sentence,  may  yet  be  sufficient 
to  destroy  the  effect  of  condonation, 
to  revive  the  right  of  complaint, 
and  to  entitle  the  petitioner  to 
connect  the  act  condoned,  but 
revived,  with  other  acts  uncon- 
doned. Ibid, 

3.  Per  Barry,  J. — In  this  Court, 
where  the  relation  of  the  suitors 
is  so  different  from  that  of  ordinary 
litigants,  and  where  collusion  may 
exist,  it  is  prudent  and  expedient 
in  undefended  cases  to  sift  with 
care  the  acts  and  conduct  of  both 
parties  to  the  contention,  and  not 
to  exclude  evidence  of  condonation, 
or  to  refuse  to  such  evidence  when 
admitted  its  due  force  and  prepon- 
derance. Ibid. 

4.  Per  Moleswarth,  J. — The  Court 
is  bound,  in  undefended  cases, 
itself  to  J  consider  the  question  of 
condonation  before  decreeing  a 
dissolution.  The  Court  is  not 
perhaps  bound,  in  undefended 
cases,  itself  to  consider  the 
question  of  condonation  before 
decreeing  a  judicial  separation  ; 
but  if  it  do  for  itself  elicit  evidence 


of  condonation,  it  should,  b^ore 
acting  on  such  evidence,  defiidtelj 
attract  the  attention  of  the  Peti- 
tioner or  her  counsel  to  the  import- 
ance of  showing  a  revival.        Ibid. 

CONFIRMATION. 

Of  Master's  Beport. 

/S'««  Practice  (Equity),  XTV. 

CONFLICT  OF  LAWS. 
See  Evidence,  VII. 

CONSENT  ORDER. 

See  Injunction,  1. 
Mortgage,  9. 

Bill  for  a  mining  encroachment: 
interim  injunction.  Demurrer  to 
the  whole  bill  allowed,  and  leave 
given  to  amend  bill.  Appeal. 
Pending  appeal,  an  order  of  Court, 
by  consent  of  Defendant,  for  a 
perpetual  injunction.  Motion  to 
attach  for  breach  of  the  order. 
Held,  on  appeal,  that  for  those  who 
chose  to  consent  the  suit  was  still 
in  Court,  and  that  tliis  order  by 
consent  substantially  withdrew 
the  demurrer  and  judgment 
thereon,  and  bound  the  Defendant. 
Lane  v.  Hannah,  E.  66 

CONSIDERATION. 

See  Abandonment  IL  1. 
Contract,  I. 

I.  Parol  evidence  as  to. 

See  Evidence,  IX. 

Husband  and  Wife,  4. 

II.  Marriage, 

See  Settlement,  1. 

CONSTRUCTION    OF 
STATUTES,  &c. 

See  Crown  Lands,  III. 
1.   Where  the  written   rules  of 
Court  and  the  schedules  to  those 
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rules  are  inconsistent^the  schedules 
are   overruled.     Jamiesan  v.  Allen, 

E.  19 
2.  In  the  expression  in  7  Vic,, 
No.  19,  sec.  18,  **  in  contemplation 
of  insolvency  or  knowing  himself 
to  be  insolvent,"  the  latter  words 
are  not  merely  explanatory  of  the 
former,  but  the  word  "  or  "  is  dis- 
junctive. The  words  "  in  contem- 
plation of  insolvency"  mean  that 
the  insolvent  is  in  contemplation 
of  sequestrating  his  estate ;  and 
the  words  "  knowing  himself  to  be 
insolvent"  mean  that  the  insolvent 
knows  himself  to  be  incapable  of 
meeting  his  engagements.  In  re 
Handasyde,  L  E.  &  M.  110 

8.  Buying  goods  and  im- 
mediately pledging  them  to  raise 
money,  is  "  unjustifiably  disposing 
of  goods  otherwise  than  bona  fids" 
wifiiin  the  meaning  of  7  Vic.,  No. 
19,  sec.  18.  Ibid. 

4.  The  words  "  agent  only  "  in 
7  Vic.,  No.  19,  sec.  18.  mean  an 
agent  without  an  interest,  and  an 
auctioneer  employed  simply  to  sell 
is  such  an  "agent  only."  In  re 
Perry,  I.  E.  &  M.  160 

5.  Rent  accrued  due  is  a  debt 
within  the  meaning  of  the  words 
(in  the  6th  Vic,  No.  17,  sec.  7) 
"  whose  debt  was  contracted,"  and 
the  existence  of  the  remedy  of 
distress  does  not  affect  the  opera- 
tion of  the  Statute  ;  but  under  the 
words  immediately  following,  "  or 
the  cause  of  whose  debt  had  arisen," 
the  rent  of  a  current  quarter  not 
yet  actually  accrued  due  at  the 
time  of  a  voluntary  settlement 
made,  is  not  ground  for  setting 
the  settlement  aside, ''  in  so  far  as 
such  creditor  would  thereby  be 
prevented  from  receiving  the  full 
amount  of  his  said  debt."  The 
words  "  the  cause  of  whose  debt 

3* 


had  arisen"  have  no  other 
meaning  than  "  cause  of  action ; " 
and  senible,  per  Chapman,  J.,  that 
they  are  even  narrowed  to  such 
causes  of  action  as  result  in  a  debt. 
In  re  Coates,  I.  E.  &  M.  122 

CONTEMPT. 

See  Commitment. 
Habeas  Corpus. 
Injunction. 
Parliament,  I.  1. 
Railway,  2. 

I.  Order     to    pay:      sequestradon : 

subsequent  promise  to  pay :  in- 
sufficient grounds  for  attachment 
of  attorney. 
An  order  was  made  that  G.,  one, 
&c.,  should  pay  over  money  he 
withheld  from  his  client.  After- 
wards, the  estate  of  G.  was 
sequestrated  under  the  Insolvent 
Acts.  After  the  sequestration,  a 
rule  nisi  was  obtained  to  attach  G,, 
for  contempt  by  disobedience  of 
the  order  to  pay.  The  sequestra- 
tion was  shown  as  cause,  against 
making  absolute  the  rule  to  attach. 
The  Court  intimated  an  opinion 
that  a  promise  to  pay  made  since 
the  insolvency,  though  a  promise 
on  which  an  action  might  well  be 
founded,  was  no  sufficient  support 
to  the  rule  nisi  to  attach,  granted 
before  the  promise ;  and  tiie  rule 
was  discharged,  without  costs.  In 
re  Gillow,  L.  300 

II.  Interrogatories  wider  11  Vic,  No. 

33,  sec  13. 
After  cause  has  been  shewn 
against  commitment  for  contempt 
of  Court,  by  breach  of  11  Vic,  No. 
33,  sec.  13,  and  after  the  Court 
has  determined  that  there  was  a 
contempt,  and  has  adjudged  the 
Defendant  to  be  committed  to 
gaol,  there  is  n<9  need  to  exhibit 
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interrogatories  against  the  Defen- 
dant. In  re  Thompson^  Ex  "parte 
Johnston^  L.  24 

CONTINGENT  RIGHTS. 

Of  persons  unborn. 

See  Trustee  Act  1866,  2. 

CONTRACT. 

See  Abandonment,  II.  2. 
Action,  I. 
Corporation,  III. 
Covenant. 
Decree. 
Executor  I. 
Factors  Act,  I. 
Valuation  of  Security,  3. 
I.  Consideration. 

1.  Declaration  that  in  consid- 
eration that  A  was  then  indebted 
to  B  for  money  lent,  &c.,  it  was 
agreed  between  A  and  B,  and  A 
then  promised  B,  within  twelve 
months  to  provide  and  ship  cattle 
unto  the  port  of  Z,  to  be  there 
sold  and  the  proceeds  there  paid 
over  by  the  agents  of  A  to  B,  in 
satisfaction  and  discharge  of  the 
money  which  A  owed  as  aforesaid 
to  B  ;  breach,  that  A  did  not  pro- 
vide and  ship  cattle,  &c :  Held,  on 
demurrer,  that  the  promise  of  the 
Defendant  A  was  based  on  no 
sufficient  consideration  moving 
fi^Hii  ui  oil  luctHHjLof  the  PladntifT 
B ;  and  that  the  declaration  was 
hiid;  but  leave  given  to  amend. 
Marthch  v.  Bdl,  L.  51 

2.  M.  tendered  to  the  Govern- 
ment for  a  lease  of  the  "  B  B  " 
turnpike  gate  at  *'  B."  His  tender 
was  accepted,  Hntl  he  paid  a  deposit, 
by  way  of  rent  in  advance,  of  £244. 
Befure  he  entered  into  possession, 
the  ''  B  B  "  gate  was  cliaB|:jed  in 
name  and  moved  four  miles  in 
situation.  M.  went  into  possession 
of  the  changed  gate,  paid  the  rent 
in  advance  for  three  months,  but 


not  for  the  fourth  mondi,  and« 
without  complaint  of  the  inferior 
value  of  the  gate  as  changed  and 
moved,  kept  possession  until  the 
33rd  day  of  the  fourth  month, 
when  he  was  evicted  for  the  rent 
due  and  payable  in  advance  for 
the  fourth  month.  He  received 
less  in  the  twenty-three  days  of 
the  fourth  month  by  about  Jg75 
than  his  deposit  of  ;£244  bv  way  of 
rent  in  advance.  M.  sued  the 
Government  on  their  demise  for 
damages,  alleging  for  breach  that 
they  never  gave  him  the  gate 
actually  demised;  and  he  sued 
them  also  on  the  money  count  for 
his  deposit  of  £344,  alleging  for 
total  failure  of  consideration.  The 
jury  found  for  M.  generally, 
damages  one  shilling;  but  leave 
was  given  to  move  so  as  to  enter 
an  equitable  verdict.  Held,  on 
motion  accordingly,  that  M.  could 
not  recover  back  his  deposit  under 
the  money  count,  as  for  a  total 
failure  of  consideration,  because 
the  parties  would  not  be  replaced 
in  statu  quo ;  but  on  the  Defendant's 
refusing  an  offer  by  the  Court  to 
make  fiie  rule  absolute  without 
costs  to  increase  the  damages  on 
the  first  count,  a  new  trial  was 
directed,  costs  to  abide  the  event. 
Martin  Tm  lioarti  i^j  lAjnn  fjutr   rf  ^rr^x, 

Sef'  Ikfra,  in.  1* 

II,  Cominictioii  of. 

I,  A,  the  o'^vner  of  machines  for 
breaking  stone  into  railway  ballast, 
and  B  and  C,  railway  contractors, 
agreed  by  writing,  in  I860,  that  A 
should  supply  B  and  C  with 
machines,  and  should  repair  them; 
and  that  B  and  C  should  pay  a 
royalty  for  use  of  the  machines  of 
£3,760,  being  M.  per  yard  on 
100^000  cube  yards  of  ballast ;  and 
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should  they  elect  to  hreak  more, 
then  6rf.  per  cube  yard  after  the 
first  100,000  yards;  payment  to 
be  made  from  time  to  time  in 
fourteen  days  after  the  ballast 
should  have  been  "  spread  on  the 
railway  [by  B  and  C]  and  passed 
and  certified  "  by  the  Government 
engineers  ;  and  "  when  such  bal- 
last should  have  been  spread  on 
the  railway  [by  B  and  C]  without 
the  intermixture  [by  them]  of  any 
other  ballast  then  and  in  such 
case  the  quantity  should  be  ascer- 
tained by  and  taken  according  to 
the  Government  measure  thereof." 
Under  this  agreement  4,000  cube 
yards  of  stone  were  broken.  The 
parties  then,  in  1861,  agreed  in  writ- 
ing that  B  and  C  should  thenceforth 
repair  the  machines,  and  that  A 
should  therefor  allow  them  at  the 
rate  of  4rf.  per  cube  yard  out  of 
the  so-called  royalty  upon  the  first 
60,000  yards  that  might  be  broken, 
and  Sd,  per  yard  out  of  the  royalty 
for  all  additional ;"  also  that "  such 
allowance  should  be  deducted  from 
the  amount  payable  to  the  Plaintiff 
under  the  agreement  already 
entered  into" — meaning  the  first; 
and  it  was  expressly  declared  that 
"  except  as  regards  the  repairs  and 
the  deduction,  the  second  me- 
morandum should  not  alter  the 
original  contract."  Held,  on  the 
construction  of  these  contracts, 
that  they  must  be  read  as  if  both 
were  entered  into  at  the  date  of 
the  first ;  and  that  the  deduction 
of  4d.  ought  to  be  made  on  the 
4,000  yards  of  baUast  broken 
before  the  second  agreement. 
Appleton  V,  WiUiams,  L.  292 

2.  SembU,  that  under  the  above 
contracts  A  could  recover  for 
breaking  the  stone  "  intermixed  by 
B  and  C  with  other  broken  stone," 
though  not  spread.  Ihid, 


in.  Independent. 

1.  Words  in  a  single  document 
held  to  embody  three  independent 
contracts,  the  consideration  in 
each  of  which  contracts  was  a 
basis  for  the  promises  in  itself 
only,  and  no  basis  for  any  promises 
in  either  of  the  other  contracts. 
Crossley  v,  Hoffman,  L.  198 

2.  A  charter-party  contracted 
that "  the  ship  might  lawfully  carry 
252  statute  adult  passengers  in 
the  'tween  decks,  and  9  in  the 
cabin ;"  that  if  she  could  carry  more 
the  charterer  might  send  them ; 
but  that  if  she  could  not  carry  "  so 
many,"  the  owner  should  pay  the 
charterer  £6  per  head  for  every 
one  less  than  "  the  above  number." 
Held,  on  demurrer  to  declaration, 
that  there  were  two  independent 
contracts  here— one  as  to  *tween 
decks  passengers,  and  the  other  as 
to  cabin  passengers,  each  of  which 
might  be  separately  declared  on  ; 
and,  therefore,  that  the  owners 
could  not  lessen  their  penalties  to 
the  charterers  by  setting  a  surplus 
of  space  for  one  class  of  passengers 
against  a  deficiency  of  space  for  the 
other  class.     Hart  v.  Munroe,    L.  6  3 

IV.  Petformance  after  rectification. 
Declaration  on  a  bond  for  breach 
of  the  condition.  Plea:  that  since 
action  brought  the  bond  had  been 
rectified  under  a  decree  in  Equity, 
and  that  the  condition  as  rectified 
had  been  performed  since  recti- 
fication. Held,  on  demurrer,  that 
the  plea  was  no  answer  to  the 
action.     Barber  v.  Cobb,  L.  18 

CONVEYANCER. 

Fees  payable  by,  under  Supreme  Court 
Rules,  cannot  be  remitted. 
The  fees  payable  before  exam- 
ination of  candidates  for  admission 
as  conveyancers,  &c„  under  the 


CONVEYANCER. 


CORPORATION. 


Supreme  Court  Rules,  Cap,  II., 
R,  25,  are  payable  by  Act  of 
Parliament,  and  the  Court  will 
not  entertain  a  petition  for  remis- 
sion of  any  part  of  them  on  cir- 
cumstances stated.   In  re  Scott,  L.7 

CONVICTION. 

See  Corporation,  I. 
Parliament,  III. 

Eddence  mffiaent  to  support. 

Evidence  held  sufficient  to  sup- 
port a  conviction  for  administering 
cantharides  to  a  girl  of  sixteen 
**with  intent  to  murder  or  do 
grievous  bodily  harm."  Beg,  v, 
G^randisoii,  L.  132 

CORPORATION. 

See  Mandamus, 
Occupancy  I. 

I.  Bye-Law :  ultra  vires :  fencing, 

A  Municipal  Council  created 
under  18  Vic,  No.  15,  passed  a 
bye-law  "  for  compelUng  the 
fencing  of  certain  lands  abutting 
upon  the  public  footpaths  :"  Held 
ultra  vires,  and  execution  of  a  con- 
viction tliereunder  prohibited.  In 
re  Municipal  Council  of  Kyneton,  Ex 
parte  Gurner,  L.  11 

II.  Town  Clerk's  appointment   need 

not  be  under  seal. 
The  Town  Clerk  of  a  Munici- 
pality established  under  18  Vic., 
No.  15,  is  an  officer  necessary  for 
carryingout  the  purposes  for  which 
the  Municipality  is  formed,  and 
his  appointment  need  not  be 
under  seal.  Reg,  v.  Municipal 
Council  of  East  Collingwood,       L.  1 

III.  Liability  of,  for  land  contracted 
to  be  purchased, 

M.,  the  owner  of  premises  rented 
by  the  Municipal  Council  of  Kil- 
more  as  council  chambers,  wrote 


to  the  Council  offering  the  pre- 
mises for  sale.  The  Council  br 
resolution,  to  which  the  s^  oi 
the  Corporation  was  not  affixtfl* 
accepted  M.'s  offer,  and  passed  a 
resolution  that  £335  should  be  ^i 
apart  out  of  the  current  year'* 
revenue  to  pay  the  first  third  of 
the  purchase  -  money.  Subse- 
quently, there  was  an  illegal  elec- 
tion of  councillors ;  and  the  illft?*! 
councillors,  the  present  Plaintitis 
on  the  24tli  August  1860,  paid  iLe 
first  instalment  of  the  purcha^- 
money,  £333  6s.  Sd.,  out  of  the 
municipal  funds ;  and  as  chair 
man  and  members  of  the  finaiioe 
committee  accepted  two  bills,  pnv- 
able  at  twelve  and  twenty-f<»ur 
months  after  date,  for  the  balanov* 
M,  then  executed  a  conveyance, 
prepared  by  the  Councirs  solicitor, 
and  handed  it  to  the  town  clerl 
who  retained  it  for  the  Count  iL 
The  Council  paid  rent  up  to  trie 
31st  August  1860,  but  not  after- 
wards. The  election  of  the 
Plaintiffs  as  councillors  was  afttr* 
wards  declared  void,  and  set  aside 
by  the  Supreme  Court.  On  the 
arrival  of  the  fii*st  bill  at  maturJtr 
the  then  Council  refused  to  pay 
it,  and  M.  sued  the  Plaintiffs  sm 
the  acceptors.  They  defended  ih* 
action,  lost  it,  and  had  to  pay  deU 
and  costs.  They  then  filed  tlii^ 
bill  against  the  Council,  prajinf 
a  lien  on  the  land  for  the  money 
and  costs  paid  by  them,  and  an 
indemnity  against  the  second  InU 
then  current ;  or  for  a  convevajic?e 
to  them,  on  repayment  by  them, 
with  interest,  of  what  had  hevn 
paid  out  of  the  corporate  funds  on 
account  of  the  land.  Held,  by  a 
single  Judge,  that  the  CouninJ 
having  taken  all  the  benefit  of  the 
act  of  the  Plaintiffs  in  aeceptiii!: 
the  bills,  and  made  no  diselaimiTp 
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but  kept  possession  of  the  con- 
veyance and  the  land,  and  paid  no 
rent,  that  constituted  such  a  com- 
pletion of  the  contract,  or  such  a 
part  performance  almost  amount- 
ing thereto,  as  would  have  entitled 
M,  to  relief  against  the  Council ; 
and  such  an  adoption  of  the  act 
of  the  Plaintiffs  as  agents,  as 
bound  the  Council  in  equity  to  pay 
the  bills :  Decree  generally  against 
the  Corporation  in  the  first  alter- 
native of  the  prayer  with  costs. 
On  appeal  to  the  full  Court :  Held, 
that  the  Council  having  taken  a 
conveyance  of  the  land,  and  not 
disclaimed,  and  having  kept  the 
land,  it  would  be  unjust  for  them 
not  to  pay  for  it ;  but  decree  varied 
in  so  far,  as  it  made  the  Corpora- 
tion liable,  out  of  other  funds,  for 
any  balance  of  the  purchase- 
money  beyond  the  present  value  of 
the  specific  lands.  Trainor  v.  Muni- 
cipal  Council  of  Kilmore,         E.  293 

IV.  Municipal  Elections, 

1.  Semble,  that  under  the 
Municipal  Institutions  Act,  at  a 
simultaneous  election  of  two  or 
more  councillors  to  fill  as  many 
vacancies,  the  voter  must  shew  by 
his  voting-paper  which  vacancy 
each  person  he  votes  for  is 
intended  to  fill.  In  re  Municipal 
Council  of  Smythesdale,  Ex  parte 
Lynch,  L.  117 

2.  Semhle,  that  under  the  Muni- 
cipal Institutions  Act,  sec.  21, 
enacting  that "  some  other  person" 
shall  be  re-elected  to  fill  each 
vacancy,  the  word  "  other"  does 
not  prevent  the  "same"  person 
from  being  re-eligible.  Ibid. 

COSTS. 
See  Attorney  and  Solicitor,  VIII. 
Lien,  2, 
mortqaqe,  6, 


See  Officlu.  Assignee,  4, 
Practice  (Equity),  X.,  XI. 

(iNflOLVENCYJ,  VI.  6. 

I.  Of  Abandoned  Motion, 

After  Bill  filed  by  two  partners 
of  a  firm  of  three  against  the 
third  for  dissolution,  and  after 
notice  of  motion  for  an  Injunction 
to  restrain  Defendant  from  dealing 
with  the  partnership  assets,  Plain- 
tiffs voluntarily  sequestrated  the 
estate  of  the  firm,  and  neither  the 
motion  was  proceeded  with  nor 
the  notice  countermanded.  Heldf 
that  Defendant  was  entitled  to 
have  his  costs,  as  in  case  of  an 
abandoned  motion.    Bates  v.  Loeice, 

E.  7 

II.  Of  award  under  No,  38,  sec.  24. 

F.  claimed  of  the  Board  of  Land 
and  Works  compensation  for  land, 
and  the  parties  referred  the  claim 
and  costs  to  arbitration.  The 
arbitrators  awarded  £1,347  4«.  and 
costs.  The  Board,  dissatisfied 
with  the  award,  went  to  a  jury, 
under  No.  88,  sec.  24,  and  the 
verdict*  was  for  £1,339  Us,  Sd, : 
Held,  that  the  award  as  to  the 
costs  was  still  binding  by  agree- 
ment of  the  parties,  and  that 
Plaintiff  was  entitled  to  such 
costs ;  but  per  Barry,  J.,  dissentiente, 
the  costs  were  gone  completely. 
Fenton  v.  Board  of  Land  and  Works, 

L.  22 

III.  Of  the  Crown, 

1.  The  rule  as  to  costs—"  That 
where  the  Attorney-General  might 
at  the  hearing  be  called  upon  to 
pay  costs  had  he  been  a  private 
individual,  there  he  ought  not  to 
receive  costs" — applies  also  before 
the  hearing,  on  a  motion  by 
Plaintiff  to  dismiss  his  own  Bill. 
Barber  v.  Barter,  E.  163 
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2.  The  18  and  19  Vic.,  Cap.  xc, 
has  not  been  adopted  in  Victoria, 
nor  any  similar  Act  passed.  E.  163 

IV.  Of  Impeaching  Settlement  under 
6  Vic,,  No.  17,  sec.  7. 

As  to  costs  under  section  7  of 
6  Vic,  No.  17,  though  there  has 
been  some  conflict  of  authority, 
the  precedent  of  MDonogKs  case 
should  be  followed,  and  costs  be 
given  to  the  creditor,  on  the 
principle  that  the  Act  should  be 
80  construed  as  that  the  creditor 
should  be  paid  his  debt  in  fiiU ; 
but  the  trustees  of  the  settlement 
should,  where  infants  are  con- 
cerned, have  their  costs  in  priority 
out  of  the  estate.     In  re  Rogers, 

I.  E.  &  M.  98 

V.  Of  Justices  opposing  Prohibition. 
Justices  who  refuse  an  adjourn- 
ment may,  nevertheless,  have  their 
costs  of  opposing  a  prohibition. 
Ex  parte  Beilbey,Inre  Wedge,  L.  281 

VI.  0/   Special    Case   under   Gold- 
fields  Act,  sec.  70. 

Semble,  that  on  a  question  re- 
served by  the  Judge  of  a  Mining 
Court,  under  the  Gold-fields  Act, 
sec.  70,  in  the  form  of  a  special 
case  for  the  opinion  of  the  Supreme 
Court,  the  latter  Court  should  not 
give  costs.     Jenkinson  v.  Cumming, 

L.  387 

VII.  Taxation  of. 

1.  In  an  action  of  libel  the  Plain- 
tiff succeeded  on  some  issues  and 
the  Defendant  on  others.  On 
taxation  of  costs,  the  Prothonotary 
reduced  the  costs  of  Defendant's 
Counsel ;  but  did  not,  apparently, 
apportion  to  Plaintiff  such  pro- 
portion only  of  his  fees  to  Counsel 
as  was  due  to  that  proportion  of 
the  issues  on  which  only  he 
succeeded.       A    Judge  made  an 


order  to  review.  A  rule  nm  was 
obtained  to  alter  this  order. 
Affidavits  shewed  that  the  Pro- 
thonotary *'  had  stated  that  he  had 
exercised  a  discretion  on  the 
matter,  and  had,  in  fact,  allowed 
only  so  much  as  in  his  opinion 
the  Plaintiff  would  have  been 
entitled  to,  had  the  issues  on 
which  he  succeeded  been  the  only 
ones  on  which  the  parties  went  to 
trial :"  Held,  that  though  in  this 
case  the  taxation  was  "  apparently 
inconsistent,"  the  safer  course  was 
to  adhere  to  the  rule  not  to  inter- 
fere with  the  discretion  of  the 
taxing  officer  when  it  is  exercised 
as  to  mere  amount ;  and  rule  iti«t 
made  absolute,  but  without  costs. 
Bowie  V.  Wilson,  L.  253 

9.  Where  costs  have  been  taxed  in 
an  action  as  between  party  and 
party,  and  under  such  taxation 
costs  have  been  paid  or  become 
payable  to  one  party,  and  such 
party  then  changes  his  attorney, 
and  within  a  month  taxes  the 
costs  as  between  attorney  and 
client,  the  Prothonotary  re-taxes 
the  whole  bill  as  it  is ;  such  bill 
must  include  the  items  already 
taxed  as  between  party  and  party, 
in  order  that  the  taxing  officer 
may  judge  of  the  propriety  of  the 
extra  costs ;  and  the  costs  of  the 
taxation  depend  on  whether  there 
is  or  is  not  a  reduction  of  one-sixth 
of  the  whole  bill,  and  not  of  the 
bill  of  extra  charges  only.  Es 
parte MouaU,  In  re  Brodribb,     L.  341 

3.  If  the  client  thinks  the  items 
already  taxed  as  between  party 
and  party  should  not  be  re-taxed, 
he  should  wait  till  the  month  is 
expired  ;  or  he  should  apply  to  a 
Judge  for  such  a  special  order  to 
tax  as  is  proper  imder  the  circum- 
stances. Ibid. 
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VIII.  Recawry  of,  in  Equity, 

1.  The  Supreme  Court  rules  do 
not  abolish  the  power  of  arrest 
under  a  subpcma  for  costs ;  and  the 
Court  will  still  issue  an  attach- 
ment for  their  non-payment. 
Blake  v.  Watson,  E.  139 

3.  The  writ  Ne  exeat  colonia  may 
issue  for  costs  before  taxation. 
Musaon  v.  Bourne^  E.  1 

IX.  Meaning  of  the  words  "  aU  costs" 
In  an  agreement  of  compromise, 

the  words  ''  actions  on  both  sides 
to  be  withdrawn,  and  all  costs  and 
costs  of  security  to  be  paid "  by 
the  Defendant,  mean  only  costs  as 
between  party  and  party,  and  not 
costs  as  between  attorney  and 
client.    Splattv.Quarterman,  L.334 

COUNSEL. 

For  the  Crown :  Eight  to  be  heard. 

See  Crown,  III. 
Hearing  on  Appeal. 

See  Practice  (Insolvency),  III.  3. 
Signature  of 

See  Practice  (Equity),  XXI. 

COUNTY  COURT. 
See  Arbitration,  L 
I.  Case  stated  by  Judge  of:    what 
must  appear. 

1.  Where  under  the  Act  No. 
29,  sec.  68,  a  County  Court  Judge 
had  settled  and  signed  an  appeal 
case,  but  there  was  nothing  to 
shew  that  the  parties  could  not 
agree:  Held,  the  objection  being 
insisted  on,  that  the  Supreme 
Court  could  not  entertain  the 
case.    Broadfoot  V.Wilson,     L.  147 

2.  Where  under  the  Act  No.  29, 
sec.  68,  a  County  Court  Judge  had 
settled  and  signed  an  appeal  case, 
and  there  was  nothing  on  the  face 
of  the  case  to  shew  that  the  parties 
could  not  agree ;  but,  in  the  fold  of 
the  case,  was  a  consent  by  the 


attorneys  to  the  case  being  set 
down  for  argument  before  the 
Supreme  Court:  Held,  that  the 
parties  had  agreed  to  waive  the 
objection,  and  that  the  case  might 
proceed.  Cooke  v.  Coward,  L.  148 
8.  Where,  under  No.  29,  sec.  68, 
a  County  Court  Judge  had  settled 
an  appeal  case,  and  signed  it,  and 
there  was  nothing  on  any  part  of 
the  case  to  shew  that  the  parties 
could  not  agree,  but  on  a  separate 
piece  of  paper  signed  by  the 
attorney  of  the  Respondent  only, 
was  a  consent  to  the  appeal  being 
set  down  for  hearing :  Held,  that 
the  parties  had  agreed  to  waive 
the  objection,  and  that  the  appeal 
might  proceed.     Rucker  v,  LyaU, 

L.  149 

II.  Jurisdiction :  Nearest  County 
Court. 
The  Defendant  in  Sandhurst, 
ordered  goods  of  the  Plaintiffs,  in 
Melbourne,  "  to  be  forwarded  by 
a  carrier,  to  the  Defendant  at 
Sandhurst ;  "  and  the  Plaintiffs 
delivered  the  goods  in  Melbourne 
to  a  carrier,  to  be  taken  to  the 
Defendant  in  Sandhurst:  Held, 
on  appeal  from  a  nonsuit  in  the 
County  Court  at  Melbourne,  that 
the  cause  of  action  did  arise  *'  in 
some  material  point "  nearer  to  the 
County  Court  at  Melbourne  than 
to  the  County  Court  at  Sandhurst, 
and  that  the  Defendant  might  be 
sued  at  Melbourne,  under  the 
County  Court  Act,  No.  29,  sec.  3. 
Fowler  v.  Jackson,  L.  42 

COURT  OF  MINES. 

I.  Jurisdiction  only  equitable. 

1.  The  jurisdiction  of  the  Court 
of  Mines  is  limited  by  sec.  27  of 
the  Gold  Fields  Act,  and  if  the 
Court  of  Equity  has  no  original 
jurisdiction    so    neither  has  the 
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Court  of  Mines;  so  that  on  a 
plaint  for  defining  boundaries, 
where  it  turned  out  that  the  ques- 
tion between  the  parties  was  not 
really  one  about  boundaries,  but  a 
question  in  which  one  party  said 
the  other  party  had  no  right  at  all : 
Hdd,  that  this  sort  of  suit  in  its 
present  form  could  not  be  enter- 
tained by  the  Court  of  Mines. 
Banks  v,  OranviUe,  L.  168 

2.  The  jurisdiction  of  the  Court 
of  Mines  is  expressly  limited  to 
matters  cognizable  by  an  Equity 
Court ;  and  a  judgment  for  a  sum 
of  money  recovered  against  a 
mining  company  in  a  Court  of 
Mines  "  for  work  and  labour  done 
and  materials  supplied,  and  for 
interest  due  and  payable  upon  an 
account  stated,"  is  not  a  judgment 
on  the  basis  ofwhich,  if  unsatisfied, 
a  liquidator  to  wind  up  the  com- 
pany can  be  appointed  by  the 
Judge  of  a  Court  of  Mines,  under 
the  Act  18  Ftc.,  No.  42,  sec.  14. 
Wilson  V,  Broadfoot,  L.  214 

II.  Jurisdiction:  Miscarriage:  Costs. 

A  suit  in  the  Court  of  Mines  for 
definition  of  boundaries  turned 
out  at  the  hearing  to  be  a  suit  in 
which  one  party  denied  that  the 
other  party  had  any  right  at  all ; 
and  the  suit  therefore  should  have 
been  dismissed  by  the  Judge ;  but 
it  was  not  so  dismissed,  and  being 
still  entertained,  a  question  of 
fact  arose  which  was  deemed  by 
the  Judge  to  be  material,  and 
which  could  only  be  tried  by  an 
issue.  An  issue  was  framed  and 
tendered  which  would  have  decided 
nothing  conclusively  on  the  ques- 
tion. The  Judge  made  no  objection 
to  the  frame  of  the  issue,  but 
rejected  it  as  if  no  issue  would  be 
of  any  avail;  and  dismissed  the 
suit.  The  Judge  was  also  wrong 
in  reference  to  the  question  of  feet. 


Hdd,  on  appeal  to  the  Supreme 
Court,  that  though  the  suit  mi^t 
have  been  dismissed  in  the  Court 
of  Mines  as  wrongly  framed,  yet 
as  there  had  been  a  miscarriage 
on  two  other  points  appearing  on 
the  case  but  not  argued,  the  appeal 
should  be  dismissed,  but  without 
costs.  Banks  v,  Chranville,  L.  158 
III.  Jurisdiction  on  appeal  from 
Warden. 

1.  The  jurisdiction  of  the  Court 
of  Mines  to  "  reverse  or  vary  "  the 
decision  of  a  Warden,  under  the 
Gold  Fields  Act,  sec.  84,  cannot 
be  limited  by  the  form  in  which 
an  appellant  has  sought,  and  the 
Clerk  of  the  Court  has  issued,  an 
appeal  summons.  Ex  parte  Clarke, 
In  re  Jenkinson,  L.  209 

2.  Where  the  summons  of  the 
Appellant  was  issued  to  shew 
cause  why  the  decision  against 
him  should  not  be  "  reversed  " 
only,  and  not "  reversed  or  varied ;" 
where  the  Respondent  in  the 
Court  of  Mines  attended  and  first 
asked  to  have  the  appeal  summons 
altered,  by  inserting  the  omitted 
words  "or  varied;"  where  the 
Appellant  protested  against  the 
alteration,  as  beyond  the  juris- 
diction of  the  Judge,  yet  did  not 
withdraw,  but  entered  into  the 
merits,  and  the  Judge  of  the  Court 
of  Mines  gave  judgment  increasing 
the  award  of  the  Warden  against 
the  Appellant :  Held,  that  the  Judge 
of  the  Court  of  Mines  had  jurisdic- 
tion throughout,  and  that  there- 
fore there  was  no  ground  for 
prohibition.  HwL 

COVENANT. 

Construction :  Express  covenant. 

By  indenture  dated  16th 
October,  1860,  between  K.  and  C. 
of  the  one  part,  and  B.  of  the 
other  part,  it  was  recited  that  B. 
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had  sold  hereditaments  to  K,  and 
C,  for  £20,000,  of  which  only 
Jgl8,000  had  heen  paid  ;  and  that 
it  had  heen  agreed  that  £2,000, 
"  the  halance  of  the  purchase- 
money,  together  with  interest 
thereon,  should  be  paid  at  the 
time  and  should  be  secured  in  the 
manner  hereinafter  mentioned." 
The  indenture  conveyed  the 
hereditaments  back  to  J?.,  as 
mortgagee  in  fee,  subject  to  re- 
demption. It  was  agreed  that  if 
K.  and  C.  should  repay  this  £2,000 
on  the  16th  October,  1862,  "  and 
also,  in  the  meantime,  interest  for 
the  said  principal  sum,"  &c.,  "  by 
four  equal  quarterly  payments," 
on  days  named,  then  B,  should 
reconvey  the  hereditaments  free 
from  incumbrance  ;  and  that  the 
mortgagors  might  pay  off  before- 
hand if  they  liked.  It  was  cove- 
nanted by  A",  and  C.  simply  that 
they  had  not  incumbered.  It  was 
agreed  by  both  parties  that  in  case 
of  default  in  payment  of  principal 
or  interest  on  the  days  provided, 
then  B.  might  sell ;  and  the  usual 
clauses  were  inserted  to  enable 
him  to  give  title,  assurances,  and 
discharges ;  and,  lastly,  it  was 
agreed  that  until  any  default  in 
payment,  K.  and  C  should  retain 
and  enjoy  the  premises.  The 
interest  fell  in  arrear  two  quarters : 
Hddf  on  a  case  stated  by  the 
parties  without  pleadings  for  the 
opinion  of  the  Court,  that  the 
above  Indenture  contained  an 
express  covenant  to  pay  principal 
and  interest,  on  which  K.  and  C, 
might  be  personally  sued  in 
covenant  for  the  interest  in  arrear. 
Bruce  v.  Kerr,  L.  141 

CREDITOR. 
I.  Administration  by, 

jSefPRACTICE(EcCLESIASTICAL,)IV- 


II.  Of  Lunatic, 

See  Lunacy,  1. 

III.  Practice  in  Master's  Office, 
See  Practice  (Equity),  XIV,  1. 

IV.  Preferent, 

See  Preferent  Creditor. 

V.  Revivor  by. 
See  Revivor,  2. 

VI.  Secured, 

See  Valuation  of  Security. 

VII.  Specialty, 

See  Specialty  Creditor. 

CREDITORS'  DEED. 

See  Deed,  I.  1. 

By  Indenture,  dated  13th  July, 
1861,  G,  H.  assigned  all  his  real 
and  personal  estate  to  trustees  for 
the  benefit  of  all  his  creditors. 
On  the  17  th  July,  the  estate  of 
G,  H,  was  sequestrated,  and 
the  Plaintiff  appointed  official 
assignee.  On  the  latter  day  the 
requisites  of  6  Vic.,  No.  9,  as  to 
the  deed  of  assignment  to  creditors, 
had  not  been  complied  with.  The 
official  assignee  filed  a  bill  against 
the  trustees  of  the  deed  only, 
alleging  it  to  be,  if  valid  at  com- 
mon law,  yet  fraudulent  and  void 
in  equity  as  against  himself,  and 
praying  for  a  declaration  to  that 
effect,  and  a  re-conveyance  by  the 
trustees  to  himself:  Held,  on 
demurrer,  that  the  deed  was  not  a 
fraudulent  alienation  or  transfer 
within  6  Vic,,  No.  17,  sec.  6  ;  that 
on  the  facts  stated  in  the  bill  it 
could  not  be  inferred  that  the 
deed  was  either  an  alienation 
without  consideration  within  sec. 
6,  or  an  alienation  having  the 
effect  of  preferring  one  existing 
creditor  to  another  under  sec.  8 ; 
also^  that  as  the  bill  was  to  set 
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aside  the  deed  altogether,  the 
trustees  did  not  represent  the 
creditors,  and  the  latter  were 
necessary  parties.  Goodman  v. 
M'CaUum,  E.  185 

CROWN. 

I.  Action  against. 

See  Action,  I. 

II.  Costa  of. 

See  Costs,  III. 

m.  Counsel  for,  right  to  be  heard. 

Semble,  that  on  a  special  case 
reserved  the  Court  will  not  hear 
counsel  for  the  Crown  where  there 
is  no  appearance  for  the  prisoner. 
Reg.  V.  Orandison,  L.  132 

CROWN  LANDS. 

I.  How  exempted  from  mining  opera- 

tions. 
Semble,  that  under  the  Gold 
Fields  Act,  an  Order  in  Council 
effecting  a  general  "exemption 
from  mining  operations"  of  all 
lands  which  may  he  applied  for, 
and  which  the  surveyor  may 
survey  and  afl&x  his  notice  to, 
pending  the  application  for  a  lease 
of  such  lands,  is  not  such  an 
"exemption  from  mining  opera- 
tions "  of  the  lands,  as  is  required 
hy  the  Act.     Hookway  v.  Muirhead, 

L.  107 

II,  Pendency    of    applications    for 
lease  of  how  terminated. 

Under  the  Order  in  Council 
7th  May,  1860,  headed  "  General 
regulations  respecting  leases  and 
applications  for  leases  of  auriferous 
Crown  lands,"  the  act  of  the  Warden 
terminates  the  pendency  of  the 
application  for  a  lease,  and  the  act 
of  the  surveyor  merely  informs 
the  public  generally  that  the  land 
is  open  to  occupation.  Ibid. 


ni.  License  under  No.  117,  sec.  68. 
The  words  in  the  68th  section 
of  the  Act  No.  117,  "  such  other 
purposes  as  may  appear  to  the 
said  board  to  be  for  the  pubhc 
advantage  or  convenience,"  mean 
purposes  ejusdem  generis  with  those 
enumerated  in  the  same  section ; 
and  a  license  for  *'  residence  and 
cultivation  "  is  not  ejusdem.  generis^ 
and  is  therefore  void.  Fenton  v. 
Skinner,  Tu  65 

rV.  Unlawful  occupation  of. 

1.  Qutere,  if  any  persons  but  com- 
moners, under  the  Crown  Lands 
Act  (No.  117),  are  amenable  to  the 
summary  jurisdiction  given  hy  the 
Act.   In  re  Clow,  Ex  parte  SiaughUm, 

L.  43 

2.  B  trespassed  on  Crown  lands, 
part  of  a  pastoral  run  in  the  pos- 
session of  A,  under  a  license  from 
the  Crown.  C,  a  police  constable 
not  authorized  by  the  Governor  in 
Council  in  that  behalf,  laid  an  in- 
formation under  the  123rd  section 
of  the  Land  Act  (No.  146),  against 
B  for  unlawful  occupation.  The 
magistrates  were  satisfied  of  the 
truth  of  the  information,  and 
issued  their  warrant ;  but  stated  a 
case  for  appeal.  Held,  that  the  ma- 
gistrates' decision  was  erroneous. 
Taylor  v.  Eegina,  L.  801 

V.  Land  Act  1%^^:  First  Selector  in 
point  of  time. 
1.  The  only  question  which  the 
Sheriff  can  try  under  the  Land 
Act,  1862,  between  two  persons, 
when  notice  has  been  given  to  the 
land  officer  objecting  to  a  declara- 
tion by  him  that  a  person  is  the 
lawful  selector  of  an  allotment,  is 
the  question  of  priority,  whether 
such  person  is  "  the  first  selector 
in  point  of  time,"  Fx  parte  Walt^ 
Briggs,  In  re  Uohm't  Ikik,      L.  377 
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CRUELTY. 
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S.Where  two  persons  had  applied 
for  land  under  the  Land  Act  1863 
on  the  first  day  for  selection,  and 
the  land  officer  had  determined 
the  preference  between  them  by 
lot,  and  a  third  applicant  on  a 
subsequent  day  gave  notice  of 
objection,  and  the  Sheriff  took 
steps  to  call  a  jury.  On  rule  nm 
to  prohibit  the  Sheriff:  Heldy  that 
the  Sheriff's  jurisdiction  did  not 
arise;  and  rule  made  absolute 
for  prohibition.  L.  377 

CRUELTY. 
See  Condonation,  2. 

1.  Not  only  actual  personal 
violence  or  bodily  hurt  or  injury, 
but  the  peril  thereof,  is  cause  for 
judicial  interposition  on  the  ground 
of  cruelty;  and  everything  so 
tending  to  personal  violence  or 
bodily  hurt  or  injury  as  to  justify 
a  reasonable  apprehension  thereof 
is  a  circumstance  of  such  peril. 
Casey  v.  Casey,  1.  E.  &  M.  34 

2.  The  degree  of  personal  violence 
or  bodily  hurt  or  injury  which 
constitutes  cruelty  in  the  past,  and 
the  facts  which  make  the  appre- 
hension reasonable  of  cruelty  in 
the  future,  vary  with  the  circum- 
stances of  each  case,  as  individual 
acts  may  almost  change  in  their 
essence  in  consequence  of  a  change 
in  the  circumstances  attending 
them ;  but  the  causes  of  judicisd 
separation  for  cruelty  must  be 
grave  and  weighty,  and  such  as 
show  an  absolute  impossibility 
that  the  duties  of  the  married  life 
can  be  discharged.  Ibid, 

3.  Even  where  the  instances  of 
alleged  cruelty  are  separated  by 
considerable  intervals,  and  some 
of  them  remote,  the  Court  will  not 
only  regard  each  independently 
but  will  examine  the  whole  as 


possibly  forming  parts  of  a  series ; 
and  will  look  at  the  general  con- 
duct of  each  party,  and  the 
domestic  relations  between  them, 
for  light  on  each  particular  trans- 
action. I.  E.  &  M.  3 Ji 

4.  Li  a  suit  for  judicial  separa- 
tion, the  Court,  in  examining  a 
series  of  allegations,  including 
direct  acts  of  cruelty,  will  look  into 
all  the  surrounding  circumstances 
of  the  case.  Mere  words  of  abuse 
taken  alone  are  not  a  sufficient 
ground  for  a  judicial  separation ; 
but  where  abusive  words,  not 
amounting  to  threats,  are  coupled 
with  violent  and  threatening 
demeanor,  the  Court  will  infer 
threats  from  them;  and  where 
there  is  direct  testimony  of  violence, 
threats  and  abusive  language  may 
enable  the  Court  to  test  whether 
there  is  likely  to  be  a  recurrence 
of  the  violence.  Mackintosh  v. 
Mackintosh,  I.  E.  &  M.  70 

5.  Tyrannical  conduct  alone  on 
the  part  of  the  husband  is  not  a 
ground  for  a  judicial  separation, 
but  if  such  as  to  endanger  the 
health  of  the  wife  separation  may 
be  granted.  Ibid. 

6.  In  dealing  with  a  case  in 
which  there  is  a  single  act  of 
violence  proved,  the  Court  must 
consider  whether  it  be  of  such  a 
nature  as  to  lead  to  the  probability 
or  the  possibility  of  its  being 
repeated,  and  whether  there  is  any 
well-founded  apprehension  of  in- 
jury to  the  wife ;  but  this  need 
not  amount  to  danger  to  life  or 
limb.  Ibid. 

7.  Great  provocation  on  the 
part  of  the  wife  may  prevent  vio- 
lence prevailing  as  a  ground  for 
separation ;  but  slight  provocation 
on  her  part  is  no  justification  for 
the  infliction  of  violent  injuries 
by  the  husband.  Ibid. 
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8.  Insults  to  the  wife's  relatives 
can  fonn  no  ground  for  a  judicial 
separation.  I.  E.  &  M.  70 

9.  In  considering  evidence  of 
cruelt3%  it  is  all-important  to  view 
the  facts  charged  in  relation  to  all 
their  surrounding  circumstances, 
and  not  merely  to  look  at  those 
facts  isolated.  Individual  circum- 
stances, which  in  themselves  seem 
trivial,  or  even  comic,  may,  when 
taken  in  connection  with  others 
which  interpret  and  perhaps  in- 
crease their  effect,  become  impor- 
tant in  proof  of  real  cruelty.  The 
position  of  the  two  parties  must 
be  regarded.  If  a  wife  exhibits 
an  utter  contempt  for  her  husband, 
on  account  of  his  dissolute 
behaviour,  and  a  determination  to 
get  rid  of  him  if  possible,  and  so 
regarding  her  husband,  thinks 
herself  justified  in  treating  him  in 
a  contemptuous  manner,  she  pro- 
vokes very  strong  acts  and  conduct 
on  his  part  in  retaliation ;  and 
though  she  may  deem  herself 
morally  justified  in  the  conduct 
she  has  pursued  towards  him,  yet 
she  is  not  entitled  to  divorce  for  acts 
which  she  herself  by  such  conduct 
has  to  a  great  extent  provoked. 
Beck  V.  Beck,  I.  E.  &  M.  199 

CULTIVATION  LICENSES. 
See  Cbown  Lands,  III. 

CURATOR  OF  INTESTATE 
ESTATES. 

See  Practice  (Ecclesiastical),!  V.2 

On  an  appointment  of  the 
Curator  of  the  estates  of  deceased 
persons  as  "  executor "  of  a  will, 
under  the  Act  No.  99,  sec.  4,  a 
Rule  will  be  granted,  not  for 
probate  to  the  Curator  as  executor^ 


but  to  authorise  the  Curator  to 
administer  the  estate  pursuant  to 
the  will.   In  re  Clurke,  I.  E.  &  M.  15 


DAMAGES. 


See  Justices,  I. 

I.  General    Damages    not     appar- 

tionable. 
Declaration  for  the  amount 
awarded  on  an  inquisition,  for 
injury  to  Plain  tiff  *s  land  by  stop- 
ping his  way  and  watercourse. 
Pleas  denying  seisin  of  the  land, 
and  right  either  to  way  or  water- 
course. Verdict  for  the  Plaintiff 
on  all  issues,  giving  one  sum  as 
compensation  for  several  injuries. 
Motion,  on  leave  reserved,  to  enter 
verdict  for  Defendant,  on  the 
ground  that  there  was  no  right  of 
watercourse  proved.  Held,  that 
there  being  no  watercourse  proved, 
the  verdict  must  be  entered  for 
the  Defendant  on  the  third  issue, 
and  that  as  the  general  dania^res 
could  not  be  apportioned  by  the 
Court,  the  Defendant  must  sub- 
stantially succeed.  Lee  v,  Mdlxnime 
and  Suburban  Ry,  Coy.,  L.  34 

II.  In  Divorce  suit,  Petitioners  right 

to  forego. 
See  Practice  (Divorce,  &c.),  IX.  1, 

DEBT. 

Ses  Construction,  5. 

DEBTS. 

Charge  of,  on  real  estate. 
See  Will,  9. 

DECLARATION. 
Within  9  Vic.,  No.  9,  sec.  9. 

P.  was  informed  against  for 
making  a  false  declaration,  under 
the  Act  9  Vic,  No.  9,  sec.  9.  The 
information   stated    that  B.   bad 
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been  convicted  of  receiving  stolen 
goods,  and  sentenced  ;  that  during 
^.'s  sentence^  P.  went  before  a 
magistrate  and  signed  a  declar- 
ation, by  which  he  fP.)  falsely, 
wilfully,  and  maliciously  declared 
that  Af.,  one  of  the  jurors  on  the 
trial  of  -B.,  on  the  morning  of  BJ's 
trial,  said  to  P.,  **I  am  on  the 
jury"  (for  B,)y  "and  mean  to 
convict  him  "  ;  that  the  magis- 
trate received  this  declaration ; 
and  that  the  above  statement  in 
the  declaration  was  a  material 
particular,  and  was  false.  There 
was  evidence  that  P.  stated  before 
the  magistrate  that  he  (P.J  had 
read  and  signed  the  declaration. 
Also. evidence  by  M.  (the  juror), 
that  P.,  after  making  the  declar- 
ation, had  at  one  time  said  verbally 
that  he  (M.)  "  had  spoken  nothing 
disrespectful  of  B, "  ;  and  had  at 
another  time  made  a  statement  in 
writing  (produced),  "  that  the  only 
thing  M.  before  the  trial  said  of 
B.  was,  that  he  was  a  man  of  dis- 
reputable character."  Lastly,  M. 
swore  that  he  never  used  the 
words  attributed  to  him  in  P.'s 
declaration.  P.  was  convicted. 
On  a  case  reserved  by  MoUsworth,  J. : 
Held,  by  the  Court  that  there  was 
a  declaration  within  the  meaning 
of  the  Act ;  that  there  was  suffi- 
cient evidence  that  the  prisoner 
was  aware  of  the  contents  of  his 
declaration ;  and  that  there  was 
evidence  in  corroboration  of  the 
oath  of  M.  that  the  declaration 
was  false.  Beg.  v,  Pearce,  L.  248 
See  Materiality. 

DECREE. 

See  Estoppel. 
Document   held    to   be   minutes  sub- 
ject to  alteration. 
The  K.  Company  brought  a  suit 
in  the  Ballai-at  Court  of  Mines 


against  the  B.  H.  Company,  for  a 
piece  of  golden  land;  and  obtained 
an  injunction  to  restrain  registra- 
tion. Pending  the  suit,  the  G.  E. 
Company  brought  a  suit  against 
both  parties  to  the  first  suit,  for 
the  same  land ;  and  obtained  an 
injunction  against  both.  Pending 
this  second  suit,  the  two  com- 
panies Defendants  in  it  authorized 
deputies  to  compromise  the  first 
suit.  The  deputation  signed  a 
document,  by  which  they  recited 
that  they  had  been  deputed  to 
meet  with  a  view  to  the  settlement 
of  the  dispute  pending  in  the 
Court  of  Mines  as  to  a  certain 
piece  of  ground  on  the  lead  known 
as  the  Golden  Point  Lead,  and  by 
which  they  agreed  to  end  the  suit 
in  question,  and  each  company  to 
take  half  of  the  ground,  the  extent 
to  be  pointed  out  by  surveyors  to 
be  approved  of  by  each  of  the  two 
companies,  and  ratification  of 
right  by  each  company  to  the 
ground  so  divided  to  be  confirmed 
by  a  decree  from  the  Court  of 
Mines.  With  this  document  as 
instructions,  the  solicitors  of  the 
two  companies  prepared  a  draft 
consent  decree ;  and  they  obtained 
also  a  plan  of  the  land  from  the 
G.  E.  Company,  Plaintiffs  in  the 
second  suit.  Both  parties  waived 
the  employment  of  surveyors  to 
mark  the  dividing  line,  and  it  was 
marked  by  their  solicitors,  with 
their  approval,  and  in  the  presence 
of  some  of  them,  on  the  plan  last 
mentioned.  On  this  plan  the 
land  was  bounded  by  two  con- 
centric circles  and  two  common 
radii  thereof,  cutting  off  common 
segments  thereof;  and  the  com- 
promise-line was  drawn  mid-way 
between  the  other  two.  After- 
wards the  K.  Company  receded 
from  the  consent  decree,  on  the 
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ground  that  the  plan  on  which  it 
was  based  was  found  wrong  in  a 
very  important  point.  At  the 
hearing  of  the  second  suit,  all 
parties  to  it  signed  a  written  con- 
sent that  the  Court  of  Mines,  and 
in  case  of  appeal,  the  Court  of 
appeal,  should  first  decide  whether 
the  B.  H.  Company  and  the  K. 
Company  were  bound  by  the  pro- 
posed decree  assented  to  by  their 
solicitors  and  the  plan  therein 
referred  to.  The  Court  of  Mines 
held  that  the  decree  would  have 
efifectually  carried  out  the  contract, 
and  was  binding,  and  must  be 
confirmed.  On  appeal  by  the  G.E. 
Company:  Held,  that  the  docu- 
ment referred  to  was  but  minutes 
of  a  decree,  subject  to  alteration 
by  either  party  ;  that,  as  the 
arrangement  was  carried  out,  the 
land  was  not  equally  divided  be- 
tween the  parties ;  and  that  as  the 
minutes  of  decree  did  not  carry 
out  the  contract,  they  were  not 
finally  binding,  and  the  appeal 
must  be  allowed.  SembU,  that 
the  agreement  of  compromise  to 
divide  the  land  could  not,  stand- 
ing alone,  be  specifically  enforced, 
because  not  containing  a  distinct 
enough  description  of  the  land ; 
but  that,  assisted  by  an  admitted 
plan  which  sufficiently  described 
the  land,  the  agreement  was  suf- 
ficiently certain  between  the 
parties,  and  might  be  specifically 
enforced.  Nicholas  v,  James,  L.  255 

DEED. 
I.  Attestation. 

On  a  rule  nisi  for  compulsory 
sequestration  of  the  estate  of  K  W. 
on  the  ground  of  an  act  of  insol- 
vency by  not  satisfying  the  sen- 
tence of  a  competent  Court  being 
thereunto  required,  the  cause 
shewn  was  that  R.  W.  had  exe- 


cuted a  deed  of  assignment  of  all 
his  property  to  trustees  for  the 
benefit  of  all  his  creditors,  under 
6  Vic.f  No.  9,  sec.  84 ;  but  on  pro- 
duction of  the  deed,  it  appeared 
that  the  attestation  ran  thus: 
"  Signed  sealed  and  delivered  by 
the  said  Richard  WooUey  in  the 
presence  of  and  attested  by  H  W. 
Farrar  J.P.";  so  that  it  went  to 
negative  execution  on  that  occa- 
sion by  any  other  person  than 
R,  W.,  although,  in  &ct,  the  deed 
was  then  executed  by  the  trustees 
also,  whose  names  were  at  the 
time  of  the  execution  omitted 
from  the  attestation  by  mistake, 
but  were  subsequently  added 
thereto,  such  addition  being  veri- 
fied by  the  J.P.  who  witnessed  the 
execution  of  the  deed :  HM,  that 
the  execution  must  be  taken  to 
have  been  as  shewn  by  the  attests 
ation  as  it  originally  stood ;  that 
the  omission  could  not  be  subse- 
quently corrected,  and  that  the 
subsequent  addition  did  not  cure 
the  defect ;  that  the  deed  must  be 
deemed  to  have  been  not  executed 
and  attested  in  conformity  with 
the  Act,  and  to  be  invalid,  and  no 
excuse  for  the  alleged  act  of  insol- 
vency ;  and  that  the  order  nisi  for 
sequestration  must  be  made  abso- 
lute.   In  re  WooOey,  I.  E.  &  M.  81 

II.  Consideration, 

See  Evidence,  IX. 

III.  Rectification  of. 

See  Mistake,  1. 

DEED   OF  SETTLEMENT. 
See  Winding-up  Act,  2. 

DEPUTY  SHEKIFF. 
See  Sheriff,  I. 


DESERTION. 

The  meaning  of  desertion  is, 
that  the  hushand  leaves  his  wife 
contrary  to  her  wish.  It  is  a  mis- 
conception to  speak  of  desertion 
in  a  case  where  both  parties  sepsr 
rate  by  mutual  consent.  Beck  v. 
Beck,  I.  E.  &  M.  199 

DISCHARGE. 
See  Habeas  Cobfus« 

DISMISSAL. 

I.  For  want  of  Prosecution, 

See  Practice  (Equity),  VIII. 

II.  For  non-appearance  of  Plaintiff 

at  hearing. 
See  Practice  (Equity),  XI. 

DISTRESS. 

See  Construction,  6. 

Preferent  Creditor,  1,  2. 

DIVORCE   SUIT. 

See  Practice  (Divorce,  &c). 

DOWER. 

See  Husband  and  Wife,  1. 
Will,  3. 


ECCLESIASTICAL  COURTS. 
See  Practice  (Ecclesiastical),  V. 

ECCLESIASTICAL  JURIS- 
DICTION. 

See  Jurisdiction,  I.  ii. 

EJECTMENT. 

See  Receiver,  2. 
Trespass,  I. 

ELECTION,  MUNICIPAL. 
See  Corporation,  IV. 


ELECTORAL  ROLL.    xxxi. 
See  Parliament,  III. 

EMBEZZLEMENT. 

I.  Clerk  appointed  by  Agent:  authority, 
A  prisoner  had  been  hired  by  a 

Melbourne  firm  to  act  as  their 
storeman  and  traveller  at  a  branch, 
and  had  acted  solely  under  the 
terms  of  his  hiring.  Afterwards 
the  firm  appointed  at  the  branch 
an  agent  and  sole  manager,  who 
alone  had  authority  to  collect 
moneys  of  the  firm.  Under  the 
management  of  the  agent  a  new 
practice  grew  up,  in  which  the 
prisoner  was  employed  to  collect 
moneys;  and  he  misappropriated 
moneys  so  collected.  After  con- 
viction, on  a  question  of  law 
reserved  by  the  Judge  :  Held,  that 
the  prisoner,  Having  submitted  to 
the  practice,  could  not  be  allowed 
to  gainsay  it,  and  contend  that  he 
did  not  receive  the  moneys  by 
virtue  of  his  employment  as  clerk 
or  servant ;  and  that,  so  far,  the 
conviction  was  right.  But  as 
there  was  no  evidence  of  the 
agent's  authority  to  change  the 
employment  of  the  prisoner,  and 
as  the  Court  had  considerable 
doubt  if  the  jury  should  not  have 
been  asked  for  a  specific  finding 
on  that  point,  and  thought  the 
prisoner  should  have  the  benefit 
of  that  doubt,  a  new  trial  was 
directed.     Reg.  v.  Stewart,    L.  813 

II.  Secret  Societies :  registration :  bye- 

laws  unregistered:  property  not 
vested  as  laid  in  information. 
W.  was  secretary  of  a  secret 
society  falling  within  the  Statutes 
89  Oeo.  III.,  Cap.  cxxiii.,  and  57 
Geo.  III.,  Cap.  xix.,  whose  rules 
were  duly  registered.  An  object 
of  the  society  was  to  make  a  fund 
for  the  widows  and  orphans  of 
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members,  which  was  under  the 
management  of  a  board,  who  made 
bye-laws  also  duly  registered. 
New  rules  were  made,  which  were 
not  registered.  Under  these  the 
secretary  had  to  receive  contribu- 
tions to  the  fund,  and  the  manage- 
ment of  the  fund  was  vested  in 
trustees.  W,  being  tried  for,  and 
convicted  of,  embezzlement  of 
moneys  contributed  to  the  fiind 
received  by  him  under  the  new 
rules,  on  an  information  laying 
the  property  of  the  fund  and  con- 
tributions to  it,  in  the  trustees 
under  the  new  rules:  Held,  on 
questions  reserved,  that  as  tlie 
rules  were  not  registered,  the 
moneys  were  not  the  moneys  of 
the  society,  and  judgment  given  for 
the  prisoner.     Reg.v,Wood,  L.  371 

ENCROACHMENT. 

See  Acquiescence. 

ERASURES. 
See  Practice  (Insolvency),  I. 

ERROR. 
Of  Justices. 

See  Prohibition,  I. 

ESTOPPEL. 

By  decree  in  previous  suit, 

T.  and  S,,  partners  as  quarry- 
men,  dissolved  partnership,  and 
referred  differences  to  arbitrators. 
The  arbitrators  examined  the 
parties,  and  their  books,  and  em- 
ployed an  accountant,  who  struck 
a  balance,  to  which  the  partners 
did  not  object.  The  arbitrators 
never  made  any  award.  The 
partners  jointly  deposited  with  a 
bank,  acceptances  of  M.,  in  favour 
of  the  fii-m,  for  ;£3,408.  T, 
renewed  M. «  acceptances,  without 
communicating  with  S.  T.  then 
discounted  the  whole  acceptances 


with  I.,  and  left  the  colony.  S. 
assigned  his  interest  in  M.*s  ac- 
ceptances to  P.  I.  sued  3f  .  on  the 
acceptances  when  they  were  over- 
due. S,  filed  a  bill  against  T.  and  /., 
and  M.  was  restrained  from  paying 
to  /.  more  than  half  of  the  ac- 
ceptances; and  accordingly  M. 
paid  half  to  /.,  who  discounted  for 
T.,  and  half  to  P.,  the  Assignee 
of  S.  T,  was  never  served  with 
the  bill  in  this  suit.  T,  returned 
to  the  colony,  and  filed  a  bill 
against  S.  and  P.,  praying  an 
account  of  the  partnership  at  its 
dissolution,  and  that  if  S,  or  P. 
had  received  more  of  the  partner- 
ship assets  than  was  due  to  S.,  S. 
or  P.  should  be  decreed  to  pay, 
&c.  In  this  suit  evidence  was 
given  of  the  balance  struck  by  the 
accountant  whom  the  arbibrators 
employed.  At  the  hearing,  the 
Judge  held  that  T.  was  not 
estopped  by  the  decree  in  the  pre- 
vious suit ;  and  that  the  matter 
involved  was  one  of  "  simple 
account,"  within  Rule  19  of  cap. 
vi. :  he  therefore  adjusted  the 
account,  and  decreed  in  favour  of 
the  Plaintiff,  without  making  a 
reference  to  the  Master.  On 
appeal,  Held  by  the  majority  of 
the  Court:  that  Rule  19  of 
cap.  vi.  contemplates  the  case  of  an 
ordinary  bill  for  an  account ;  that  to 
bring  a  case  within  this  Rule  a 
special  prayer  in  the  bill  is  not 
necessary,  though,  if  you  choose 
to  do  so,  you  may  fi^ame  the 
pleadings  to  meet  the  case:  and 
that  the  decree  was  right.  Taylor 
v.  Southwoody  E.  ^9 

See  Foreign  Judgment. 

EVIDENCE. 
I.  Admissions  without  Prejudice. 

The  words  **  without  prejudice," 
used  to  guard  admissions  made 
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by  an  agent,  as  an  agent,  in  refer- 
ence to  the  compromise  of  an 
action  at  law,  do  not  guard  the 
same  admissions  on  its  being 
sought  to  use  them  in  other  pro- 
ceedings against  the  agent  as  a  prin- 
cipal.    Goodman  V.Hughes,  E.  203 

II.  Competent  witness :  Ivbra. 

On  the  trial  of  an  aboriginal  for 
murder,  the  unsworn  evidence  of 
an  aboriginal  woman  is  receivable 
under  the  "  Evidence  Consolidation 
Act"  though  she  describe  her- 
self as  the  prisoner's  "  lubra," 
and  as  "  married  "  to  him,  if  there 
be  no  other  evidence  of  marriage. 
Reg,  V.  Neddy  Monkey,  L.  40 

m.  Incompetent  witness :  offender. 

Impounding  cattle  out  of  the 
police  district  is  "an  oflfence " 
under  18  Vic,,  No.  80,  sec.  10,  so 
that  the  accused  is  not  a  com- 
petent witness.  Ex  paite  BeHby, 
In  re  Wedge,  L.  281 

IV.  CorroboraHon :  comparison  of 
handwriting:  document  in  dis- 
pute, 
S.  N.  and  J,  N.  were  informed 
against  for  a  conspiracy  to  procure 
a  false  affidavit  of  debt.  In  proof 
of  the  signature  of  the  prisoner 
S,  N.  to  the  affidavit,  witnesses 
were  examined  on  a  comparison  of 
handwriting.  D,,  a  constable, 
produced  a  writing  which  he  had 
seen  S.  N,  sign,  and,  on  comparison, 
deemed  the  signatures  to  be  by 
the  same  person.  C,  a  solicitor, 
looked  at  an  order  to  pay  money 
brought  to  him  by  the  prisoner 
J.  N.  and  purporting  to  be  signed 
by  the  prisoner  S,  N.,  on  which 
order  C.  had  acted  and  paid  the 
money ;  and  he  also  looked  at  the 
instructions  to  prepare  the  affidavit 
of  debt,  which  were  signed  by 
S.  N.  On  comparison  of  the 
8* 


signature  to  the  affidavit  with 
either  of  these,  he  deemed  the 
signature  to  the  affidavit  to  be  by 
the  same  person.  The  document 
referred  to  hjD,,  and  the  affidavit, 
both  went  to  the  jury.  Counsel 
for  the  prisoners  cross-examined 
D,  and  O.  on  their  evidence  as  to 
the  signature  of  the  affidavit  by 
S.  N.,  and  argued  that  their 
evidence  would  not  have  been 
admissible  before  the  Evidence 
Act,  and  was,  therefore,  not  now 
admissible  under  that  Act,  for 
comparison  of  writings.  On  ques- 
tions of  law  reserved :  Held,  by  the 
whole  Court,  that  the  affidavit  was 
a  document  in  dispute  under  the 
Evidence  Act,  sec.  18 ;  that  the 
evidence  of  D,  and  C,  was  admis- 
sible for  comparison  of  hand- 
writing ;  and  that  the  sending  to 
the  jury  of  the  document  produced 
by  D,,  though  irregular,  was  no 
ground  for  a  new  trial  on  questions 
of  law  thus  reserved.  The  affida- 
vit was  held  a  document  in  dispute 
by  StaweU,  C,  J.  and  Williams,  J. 
on  tlie  ground,  simply,  that 
counsel  for  the  prisoners  cross- 
examined  on  it ;  it  was  so  held  by 
Molesworth,  J.,  not  on  that  ground 
alone,  but  because,  also,  the  point 
had  not  been  thus  argued  at  the 
trial,  he  being  not  prepared  to  say 
that  mere  cross-examination  on  it 
would  be  sufficient  to  make  it  "  in 
dispute."     Beg,  v.  Nathan,    L.  817 

V.  In  DvooTce  Suit, 

1.  At  the  hearing  of  an  undefended 
petition  for  divorce  or  judicial 
separation,  the  affidavit  of  the 
Petitioner  in  divorce  filed  to  verify 
the  petition,  cannot  be  used  as 
evidence  of  any  of  the  facts 
necessary  to  entitle  the  Petitioner 
to  divorce  or  judicial  separation. 
Casey  v.  Casey,  I.  E.  &  M.  34 
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2.  The  admissions  in  the  answer 
of  the  wife  to  a  petition  for  dis- 
solution need  not  be  proved  unless 
the  Court  require  it  for  its  own 
express  satisfaction.  Camaby  v. 
Camaby  and  Livock,    I.  E.  <&  M.  65 

3.  On  the  hearing  of  an  undefended 
petition  for  dissolution  of  marriage 
or  judicial  separation,  on  the 
ground  of  adultery  and  cruelty, 
evidence  was  given  of  a  statement 
by  the  Respondent  to  the 
Petitioner,  in  which  he  informed 
her  that  he  had  venereal  disease, 
but  added  that  he  caught  it  acci- 
dentally and  innocently,  and 
without  adulterous  intercouse  : 
Heldf  hy  Barry,  J.,  and  WUliamSy  J., 
that  under  the  circumstances  of 
the  admission,  it  was  no  proof  of 
adultery  :  Held,  by  Molesworth,  J., 
that  under  the  circumstances — 
the  Respondent  being  challenged 
to  deny  or  explain  on  oath  the 
imputation,  and  doing  neither,  and 
there  being  no  reason  to  apprehend 
collusion  in  the  case — this  evi- 
dence was  sufficient  proof  of  adul- 
tery.  Casey  V,  Casey,   I.  E.  &  M.  34 

4.  Per  Molesivarth,  J.,  —  The 
difference  between  our  law  and 
that  of  England  as  to  the  admis- 
mission  of  parties'  evidence,  is  to 
be  much  regarded  as  to  the  weight 
of  evidence  necessary  to  satisfy  the 
Court  in  unopposed  divorce  suits. 

Ibid. 

6.  Per  Williams,  J.,  with  the 
accord  of  Barry,  J. — In  a  suit  for 
dissolution  of  marriage,  on  the 
ground  of  cruelty,  it  is  unsafe  for 
this  Court  to  rely  on  the  sole 
testimony  of  the  wife,  whose  in- 
terest, feelings,  and  apprehensions 
may  so  naturally  warp  her  judg- 
ment. Although  she  be,  for  adl 
the  purposes  of  the  Act  in  force 
in  this  country,  rendered  a  com- 


petent witness,  her  evidence,  in  all 
cases  not  exceptional,  demands 
corroboration,  if  not  of  witnesses, 
at  least  of  facts.  It  is  dangerous 
in  a  degree  to  allow  even  judicial 
separation  on  such  testimony.  At 
the  outset  of  these  inquiries  in  the 
Divorce  jurisdiction,  it  is  incum- 
bent on  the  Court  to  insist  on  full, 
substantial  and  strict  proof,  both 
as  a  guide  to  future  proceedings, 
and  to  discourage  ill-advised  and 
ill-matured  applications  of  this 
description.  I.  E.  &  M.  34 

6.  Where  the  alleged  adultery  ^^s 
supported  solely  by  the  uncorro- 
borated evidence  of  the  Petitioner, 
and  was  directly  contradicted  by 
tlie  Respondent:  Held,  that  it 
would  be  unsafe  in  the  highest 
degree  to  act  only  on  the  evidence 
of  one  of  the  parties  so  deeply 
interested  in  the  case  as  the 
Petitioner ;  and  that  the  adultery 
was  not  proved.     Beck  v.  Beck, 

I.  E.  &  M.  199 

VI.  In  supplemental  suit. 

See  Practice  (Equity),  XXTL 

VII.  Of  Colonial  Law. 

Semble,  that  it  is  for  the  party 
relying  on  the  difference  between 
the  law  of  England  and  that  of  a 
colony  to  prove  it  by  reference  to 
acknowledged  authorities  or  by 
expert  witnesses.  Lamack  t. 
Alleyne,  E.  343 

Vin.  Of  Electoral  BoU. 

See  Parliament,  III. 

IX.  Parol  evidence  as  to  consideration. 
Parol  evidence  to  contradict  the 

statement  of  consideration  in  a 
deed  is  always  admissible,  both  at 
law  and  in  equity,  to  sustain  an 
allegation,  or  to  rebut  a  charge, 
of  fraud.    Gladstone  v.  Ball,  E.  277 

X.  Sufficient  to  support  conviction. 

See  Conviction. 
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To  Master's  report. 
See  Pbactice  (Equity),  XIV.  9. 

EXECUTION. 

See  Shb&iff. 

I.  Against  real  representative. 

The  64th  Geo.  III.,  cap.  xv.,  sec. 
4,  does  not  change  the  nature  of 
the  debtor's  lands,  and  the 
creditor's  remedy  must  be  brought 
against  the  debtor's  real  and 
not  his  personal  representatiye. 
A'BeckeU  v.  Matthewson,  Li.  29 

n.  Surplus  in  Sheriff's  hands  not 
monies  attachable  under  Common 
Law  Practice  Act,  sec.  179. 
After  a  levy  and  sale  by  the 
Sheriff  under  an  execution,  there 
was  a  surplus  of  proceeds.     Held, 
that  such  surplus  proceeds  in  the 
hands    of   the    Sheriff    are    not 
''  monies  of  the  judgment  debtor 
in  his  hands"  which  can  be  at- 
tached   by  a    second    judgment 
creditor,     under    the     "  Common 
Law     Practice    Act,"      sec.     179. 
Oriental  Bank  v.  Grant,  L.  16 

EXECUTOR. 

I.  Circumstances  under  which  not 
personaUy  liable. 
The  late  S.  in  his  lifetime 
"ordered  Plaintiff  to  put  stone 
steps  to  a  residence,  also  general 
repairs  to  the  house  and  front 
gate,  new  kitchen  range,  and  also  all 
general  repairs  to  the  house ;  in 
fact,  all  that  Mrs.  S.,  who  was 
present,  required."  The  agent  of 
the  executors,  without  communi- 
cating with  them,  told  Plaintiff 
that  some  of  the  work  was  of 
immediate  necessity,  and  must  be 
done ;  and  afterwards,  having  seen 


the  executors,  be  told  Plaintiff  "  to 
complete  the  work  as  originally 
directed  by  S."  Work  was  done 
under  these  various  directions  to 
the  value  of  J6622,  and  was 
approved  of  by  the  executors. 
Other  work  was  also  done,  in 
another  place,  which  could  not  be 
regarded  as  done  "as  originally 
directed  by  S."  The  executors 
paid,  on  account  of  a  general  bill» 
a  larger  sum  than  was  sufBcient  to 
cover  the  items  which  could  not 
be  regarded  as  done  as  originally 
directed  by  S.  Plaintiff  sued  the 
executors  personally,  and  not  in 
their  character  of  executors,  and 
obtained  a  verdict.  On  motion, 
made  under  leave  reserved,  for  a 
nonsuit :  Edd,  by  the  Court 
(Molesicorth,  J.,  doubting  but  not 
differing  from  the  judgment)  that 
the  defendants  were  not  liable  as 
executors,  there  having  been  no 
new  consideration  for  any  fresh 
contract  with  the  executors,  and 
no  evidence  whatsoever  to  go  to 
the  jury  of  a  contract  between 
them  and  the  Plaintiff  by  which 
they  ever  intended  to  render  them- 
selves personally  liable.  Cutler  v. 
Barber,  L.  128 

n.  According  to  the  Tenor. 

See  Practice  (Ecclesiastical),  HI. 

in.  Appointment  of  Curator  as. 
See  CuRATOB. 

rV.  Out  of  Jurisdiction. 
See  Pbactice  (Ecclesiastical), 
VII.  2. 

V.  Of  Mortgagee. 

See  Tbustee  Act  1856,  8. 

VL  Power  of,  to  seU  real  estate  for 
paytnent  of  debts. 

See  Will,  2. 
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See  Faaudttlent  Gonyetange. 

FRAUDULENT    CON- 
VEYANCE. 
See  Assignee,  I. 
Creditors'  Deed. 

I.  WiOdn  18  EUz.y  cap.  v. 

A  voluntary  settlement  made  for 
the  express  purpose  of  defeating 
a  person  who  has  a  cause  of  action 
against  the  settlor,  but  has  not 
issued  his  writ,  is  fraudulent 
within  the  Statute  18  Eliz,^  cap,  v.: 
both  as  between  the  creditors 
and  official  assignee  of  the  settlor, 
and  the  trustees  of  the  voluntary 
settlement;  and  between  such 
creditors  and  assignee,  and  a  pur- 
chaser for  value  from  the  trustees, 
but  with  notice  that  the  cause  of 
action  had  accrued  before  the  set- 
tlement. Goodirumv.HugheSy  E.202 

n.  Within  6  Vic.,  No.  9. 

A  mortgage  of  leaseholds  is  not 
fraudulent  and  void  as  "an  as- 
signment or  delivery  or  sale  of 
goods"  under  6  Vic.,  No.  9,  sec. 
87,  as  that  section  relates  to 
chattels  personal  only  and  not  to 
chattels  real.     Tuckett  v.  Alexander, 

E.  87 

m.  WUhin  6  Vic.,  No.  17. 

An  alienation  which  operates 
pro  tanto  in  payment  of  a  pre- 
existing debt,  is  not  a  fraudulent 
alienation  ''  without  valuable  con- 
sideration," under  the  6th  Vic., 
No.  17,  sec.  6.     Downie  v.  GraJuun 

L.  195 

FRAUDULENT   INSOL- 
VENCY. 
FrauAtdent  preference  not  frcMdidenJt 
ineolvency. 
A  person  informed  against  for 
the   crime  of  "fraudulent  insol- 
vency,"   under    5    Vic.,  No.   17, 


sec.  78,  was  found  guilty  of  a 
"  fraudulent  preference."  On  a 
question  reserved :  Held,  that  the 
alienation  and  intention  which  the 
section  makes  criminal  is  an 
alienation  with  intent  to  defraud 
the  whole  body  of  creditors,  and 
not  an  alienation  having  only  the 
effect  of  preferring  one  creditor  to 
another.   Beg.  v.  WalUs,        L.  816 

FRAUDULENT    PRE- 
FERENCE. 
L  Within  6  Vic.,  No.  17,  see.  8. 

1.  M.  bought  of  Y.,  "  on  sale  or 
return,"  goods  for  shipment  to 
Otago,  with  the  understanding 
that,  if  not  sold  there,  they  might 
be  brought  back  and  returned  to 
Y.  within  a  reasonable  time.  M. 
insured  the  goods  for  their  voyage. 
They  were  totally  lost,  and  a  ver- 
dict for  their  value  was  recovered 
from  the  insurance  company.  It 
was  agreed  by  M.  and  Y.  that  Y. 
should  receive  from  the  insurance 
company  the  amount  of  the  policy 
in  discharge  of  M.'s  debt  to  Y.  for 
the  goods.  The  debt  of  M.  to  Y. 
was  thus  paid  in  full.  There  were 
other  then  existing  creditors  of  M., 
and  the  estate  of  M.  was  seques- 
trated within  60  days.  On  trial  of 
a  feigned  issue  between  Y.  and  C, 
the  official  assignee  of  M.,  the 
Judge  directed  the  jury  that  this 
payment  in  full  of  F.  by  M.  was 
void  under  6  Vic.,  No.  17,  sec.  8., 
as  a  preference  of  Y.  over  other 
then  existing  creditors  of  M. :  Held, 
that  this  direction  was  right. 
Yovnghusband  v.  Courtney,       L.  66 

9.  Per  Stawdl,  C.  J.,  and  Barry, 
J. — No  question  of  intent  arises 
under  the  8th  section;  and  per 
StawdL,  C.  J. — If  the  payment  or 
delivery  be  within  the  60  days, 
''  it  seems  irresistible  that  it  has 
the  effect  of  preferring."  Ibid. 
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II.  Within  7  Vic.,  No,  19,  sec,  18. 

Circumstances  under  which  an 
insolvent  is  held  to  have  given  a 
creditor  an  unjust  preference.  In 
re  Hcmdasyde,  I.  E.  &  M.  110 

See  Fraudulent  Insolvency. 

FRAUDS. 

Statvleof 

See  Statute  of  Frauds. 

FURTHER  DIRECTIONS. 
See  Practice  (Equity),  IX. 


GAMBLING. 

See  Certificate,  Refusal  of,  II. 

GAME,  UNLAWFUL. 
See  Jurisdiction,  IV. 

GOLD  FIELDS. 
See  Crown  Lands,  L,  II. 

GOLD  MINING. 
See  Crown  Lands,  I.,  11. 
Infant,  1. 

GUARDIAN. 
I.  Appointment  of. 

See  Practice  (Equity),  X. 
n.  Purchase  by. 

See  Infant,  4. 

HABEAS  CORPUS. 
I.  Discharge  of  prisoner,  if  imprison' 
ment  illegal. 
Per  Williams,  J. — ^Where  a  pri- 
soner is  in  Court  on  Habeas  Corpus, 
though  the  writ  was  granted  for 
another  purpose,  if  the  Court  see 
the  sentence  of  imprisonment  to 
be  illegal,  it  will  discharge  the 
prisoner.  In  re  TJwmpson,  Ex  parte 
Johnston,  L.  24 


n.  What  may  he  shown  by  affidavit 
on  motion  for. 
On  motion  for  habeas  corpus,  to 
discharge  a  prisoner  from  custody, 
it  is  competent  for  the  prisoner  to 
shew  by  affidavit  that  the  com- 
mitting Justices  had  no  juris- 
diction. In  re  ComiUac,         L.  198 

HANDWRITING. 

Comparisoti  of. 

See  EviDENOB,  IV. 

HEARING. 
See  Practice  (Divorce,  Ac.),  IX- 
Practice  (Equity),  XL 

HORSES. 
See  Cattle  akd  Horsbs. 

HUSBAND  AND  WIFE. 

See  Alimony. 

EVIDEKOE,  n. 

Practice    (EgclesiasticalX 
VII.  8. 

Protection  Order. 
1.  Separation  hy  mutual  consent 
of  husband  and  wife  does  not  dis- 
pense with  the  husband's  approba- 
tion to  a  bargain  made  by  the  wife 
for  sale  of  her  contingent  right  to 
dower.  Motion  under  No.  112,  sec. 
89,  to  dispense  with  his  consent, 
he  being  in  the  country  and  able 
to  be  served,  refused.  BanJc  of 
Australasia  v.  Balbimie  Vans,  E.  146 

9.  In  March,  1856,  P.,  gave  his 
four  accommodation  acceptances 
for  £600  each  to  M.  Three  were 
torn  up,  and  the  fourth  returned. 
In  May,  1856,  P,  gave  the  fourth 
acceptance  to  M.*s  wife,  saying, — 
"  Little  woman,  this  is  your  pro- 
perty." Mrs.  M.  laughingly  handed 
the  acceptance  back.  P.,  according 
to  M.'«  evidence,  said — "  Keep  it 
for  yourself  and  children  ;  you 
do  not  know  when  you  may  require 
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it.*'  Mrs.  M.^B  evidence  was — "  I 
was  to  make  use  of  it  for  the 
benefit  of  myself,"  and  after  a 
pause  she  added  ''and  for  my 
ohildren."  In  June,  1856,  M. 
voluntarily  sequestrated  his  estate, 
and  neither  scheduled  the  accep- 
tance nor  handed  it  to  his  official 
assignee.  On  July  4th,  1855,  the 
acceptance  fell  due,  and  there  was 
no  demand  of  payment.  On  July 
16  th,  1865,  P.  died,  having  ap- 
pointed the  Defendant  as  his 
executrix,  and  leaving  the  bill 
unpaid  in  the  hands  of  M.'«  wife. 
In  December,  1855,  M,  obtained 
his  certificate  under  the  Insol- 
vent Act.  In  1860  M.  being 
indebted  to  the  Plaintiffs  and 
likely  to  come  under  further 
obligation  to  them,  endorsed 
the  bill  to  them  as  security 
for  the  past,  or  any  future,  debt ; 
and  M.  then  incurred  a  further 
debt  to  the  Plaintiffs.  In  a 
creditor's  suit  by  the  Plaintiffs 
against  the  executrix  of  P. :  Held, 
that  P.'«  words  on  handing  over 
the  acceptance  to  MJa  wife  estab- 
lished no  separate  use  for  the 
benefit  of  Mrs.  M.\  that  the 
acceptance  being  without  consid- 
eration, was  simply  a  chose  in 
Action  in  the  wife  of  M.,  which 
might  or  might  not  become 
valuable  to  M.,  as  P.  might  or 
might  not  be  willing  to  pay  it; 
that  being  valueless  at  the  time  of 
the  sequestration  of  M*s  estate, 
it  did  not  pass  to  his  official 
assignee ;  that  it  remained  nego- 
tiable after,  as  well  as  before,  it  fell 
due ;  and  that  it  was  well  trans- 
ferred for  value  to  the  Plaintiffs. 
CUmgh  V.  Qray,  E.  226 

d.  M.,  in  consideration  of  an 
intended  marriage,  undertook  ver- 
bally to  settle  real  property  in 
fEivour  of  his  intended  wife  for  her 


life,  with  remainder  to  his  own 
children  by  a  former  wife.  The 
marriage  took  place.  After  the 
marriage  M.  executed  a  deed 
which  he  intended  and  supposed 
to  be  a  conveyance  to  S,  in  fee,  on 
the  trusts  of  the  ante-nuptial 
agreement,  but  which  was  by  the 
fraud  of  S.  a  conveyance  to  him 
in  fee  simple  absolute,  expressed 
to  be  for  a  valuable  consideration. 
M.  became  insolvent.  After  his 
insolvency  he  executed  a  written 
declaration  of  the  ante-nu|>tial 
trusts  on  which  the  land  had  been, 
or  was  to  have  been,  conveyed  in 
fee  to  iS.  On  a  bill  by  the  wife 
and  some  of  the  infant  children  of 
M.  against  S,  and  all  other  parties 
whose  interests  were  affected  or 
whose  conformity  was  requisite : 
Held,  that  a  valid  trust  had 
originally  been  created  by  M^, 
which  took  all  beneficial  interest 
out  of  him  at  the  time  of  such 
creation ;  that  he  retained,  after 
his  insolvency,  a  mere  capacity  to 
declare  the  trusts  which  before  his 
insolvency  he  had  created;  and 
that  he  was  bound  ex  equo  et.  bono 
to  exercise  such  power,  and  had 
sufficiently  done  so.  Martin  v. 
Stephenson,  E.  261 

4.  In  1862,  B.  made  a  post- 
nuptial settlement  of  land  for  the 
benefit  of  his  wife  and  children, 
the  expressed  consideration  of 
which  was  only  **  love  and  affec- 
tion." In  February,  1855,  being 
pressed  by  G,  d  Co,,  his  creditors, 
he  wrote  a  letter  to  them,  offering 
a  legal  mortgage  of  the  whole  of 
his  property,  which  offer  G.  S  Co. 
accepted.  The  letter  was  written 
on  the  first  two  pages  of  a  sheet 
of  paper,  and  the  signature  of 
both  parties  was  on  the  second 
page.  On  the  third  page  was 
an  unsigned  schedule  of  lands. 
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including  the  settled  property. 
G,  S  Co,  instituted  a  suit  to  have 
the  post-nuptial  settlement  de- 
clared voluntary  and  void  as 
against  them,  and  to  have  the 
equitable  mortgage  carried  out  by 
sale  or  foreclosure.  B.,  by  answer, 
pleaded  that  the  letter  did  not 
include  any  description  of  the 
land ;  and  that  the  settlement  was 
not  voluntary.  Evidence  was  ten- 
dered that  the  fitther  of  BJs  wife, 
"some  time  between  1843  and 
1850,"  and  after  the  marriage  of 
B.,  paid  him  moneys  on  condition 
and  promise  of  their  being  invested 
for  BJs  wife  and  children ;  that 
the  settlement  was  executed  in 
consideration  of,  and  as  an  equi- 
valent for,  such  moneys ;  and  that 
three  of  B's  daughters  had  been 
married  since  the  settlement.  Held, 
that  the  settled  property  was 
included  in  the  agreement,  and 
that  the  agreement  was  valid 
within  the  Statute  of  Frauds ;  that 
the  evidence  of  valuable  considera- 
tion for  the  post-nuptial  settlement 
was  admissible,  but  not  sufficient; 
that  the  Plaintiffs  were  purchasers 
within  the  37th  EUz.y  cap.  iv.,  and 
were  entitled  to  a  sale.  OladgUme 
V.  BaU,  E.  277 


IMPOUNDING. 

See  Evidence,  IIL 
Justices,  II. 

IMPRISONMENT. 

See  Commitment. 

Habeas  Corpus,  L 
Justices,  I. 

INFANT. 

See  Foreign  Judgment,  2. 
Leases,  II. 
Lunacy,  3. 


See  Practice  (Ecclesiastical),  L  2. 
Practice   (Equity),  XVIIL  2, 
XIX.,  XX.  1. 

1.  A  crown  grantee  died  intestate, 
leaving  an  infant  heiress-at-law. 
The  brother  of  the  grantee,  with- 
out sanction  of  the  Court,  entered 
on  the  land,  on  behalf  of  his  in&nt 
niece,  and  granted  a  lease  for 
gold  mining  purposes.  On  a  bill, 
filed  by  the  niece  against  her 
uncle  and  the  lessees  of  the  land, 
the  Court  granted  an  injunction 
to  stop  all  mining  operations, 
without  prejudice  to  any  question 
as  to  the  prerogative  of  the  Crown 
over  the  gold.  Ftdlarton  v.  FuUar- 
ton,  E.  224 

2.  A  suit  on  behalf  of  an  infant 
aged  19  against  his  stepfather, 
charging  waste  of  the  estate,  was 
brought  by  a  person  entirely  a 
stranger  to  the  infant  and  his  fa- 
mily. The  solicitor  who  filed  the 
bill  was  also  a  stranger  to  the  in- 
fant and  his  family.  On  motion 
by  the  Defendant  before  answer  to 
dismiss  the  bill  with  costs,  or  refer 
it  to  the  Master  to  enquire  whether 
it  would  be  beneficial  to  the  infant 
to  prosecute  the  suit,  and  that  if 
the  Master  should  find  the  suit 
beneficial,  some  other  person  might 
have  the  conduct  of  it:  Ordered^ 
that  there  be  a  reference^  in  the 
terms  asked,  with  liberty  *for  the 
Master  to  report  specially.  Bom 
V,  Monahan,  E.  198 

8.  In  the  case  of  adult  cestuu 
que  irustentj  equity  will  sanction 
dealings  between  themselves  and 
their  trustees  in  certain  cases,  but 
not  so  in  the  case  of  infants,  where 
the  interest  of  the  guardian,  next 
friend,  or  trustee,  is  clearly  in  con- 
flict with  his  duty.  It  will  not  be 
permitted  that  a  person  occupying 
a  fiduciary  relation  of  any  nature 
whatsoever  towards  an  inlant  shall 
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place  himself,  or  be  placed,  in  a 
position  in  which  his  interest  can 
possibly  conflict  with  his  duty. 
Lamach  v.  AUeyney  E.  d4d 

4.  s  Of  all  the  persons  occupying 
a  fiduciary  position  who  are  not 
generally  permitted  to  become  pur- 
chasers, at  least  without  leave, 
there  is  none  who  ought  to  be  so 
rigidly  excluded  as  the  next  friend, 
or  guardian  <id  Utem,  and  against 
whose  dealings  the  objections 
seem  to  be  so  insuperable.      Ibid. 

INFORMATION. 

See  Cattle  and  Hobses. 

I.  Venus, 

Where  an  information  was  filed 
in  the  Supreme  Court  at  Mel- 
bourne, but  was  tried  at  Ballarat, 
and  there  was  nothing  on  the  face 
of  the  record  to  show  &at  it  might 
have  been  tried  at  Ballarat;  the 
full  Court,  on  motion  in  arrest 
of  judgment  for  error  on  the  face 
of  the  information,  had  the  record 
produced,  and  ordered  the  Protho- 
notary  to  annex  to  it  the  Judge's 
Order,  on  which  the  venue  had 
been  changed  from  Melbourne  to 
Ballarat;  and  on  the  record  so 
amended  there  was  judgment  for 
the  Crown.    Reg.  v.  CosteUo,  L.  86 

II.  Divers  CmmU:    Cumulative  sen- 

tences. 
On  an  information  containing 
two  counts,  each  charging  a  dis- 
tinct misdemeanor,  sentence  may 
be  passed  on  each  count,  the  one 
sentence  cumulative  on  the  other. 
Beg.  V.  Jones,  L.  271 

m.  Private  Prosecutions. 

The  Court  has  uniformly  ad- 
hered to  the  principle  that  the 
Crown  can  receive  no  "  assistance" 
in  prosecutions,  and  of  insisting 
that  each  prosecution  should  be 
regarded  as  either  entirely  a  public. 


or  entirely  a  private,  proceeding* 
But  if  the  Attorney-General  sign 
an  information,  and  deem  it  his 
duty  to  go  no  further,  but  leave 
the  option  of  incurring  the  burden 
of  further  expense  to  a  private 
party,  and  such  party  be^r  the 
whole  cost  of  procuring  a  convic- 
tion, and  if  in  such  a  case  the 
Defendant  asks  for  a  new  trial  on 
the  ground  that  the  verdict  was 
against  evidence,  the  Court  will 
not  feel  disposed  to  grant  the  ap- 
plication, unless  the  applicant 
consents  to  pay  the  costs  of  the  first 
trial;  and  as  the  Court  has  no 
power  to  enforce  payment  of  these 
costs,  the  Defendant  must  formally 
consent     Beg.  v.  Nathan,       L.  317 

INJUNCTION. 

See  Company,  1» 
Infant,  1. 

Practice  (Equity),  IV. 
Railway,  2. 
Waste. 
Winding-up  Act,  3. 

1.  An  order  of  Court  purporting, 
as  by  consent,  at  once  to  restrain 
Defendant  from  an  act,  and  not 
providing  that  a  writ  of  injunction 
under  seal  shall  issue,  is  an  in- 
jimction  in  itself;  and  to  base  a 
contempt  on  it,  no  writ  under 
seal  need  issue.    Lane  v.  Hannah, 

E.  66 

2.  On  contempt  of  such  an  order, 
a  motion  to  commit  "  for  breach  of 
the  injunction  issued  in  this  cause 
under  the  seal  of  this  Honorable 
Court"  is  wrong  in  form  ;  but  may 
be  amended  by  substituting  for 
the  words,  "injunction  issued  in 
this  cause,  under  the  seal  of  this 
Honorable  Court,"  the  words, 
"  Order  of  this  Court."  Ibid. 

8.  The  object  of  the  insertion 
in   an   injunction  of   the  words. 
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INSOLVENT. 


"  servants,  agents,  and  workmen," 
is  to  make  those  persons  personally 
liable  to  the  Court;  and  the  omis- 
sion of  those  words  will  not 
diminish  the  responsibility  of  the 
principals  for  the  acts  of  their  ser- 
vants, agents,  and  workmen.  E.  66 

INQUISITION. 

Jvdgment  on,  may  he  questioned  in  an 
action  on  it. 
The  verdict  and  judgment  on 
an  inquisition  do  not  preclude 
Defendant,  in  an  action  to  enforce 
such  judgment,  from  questioning, 
not  its  validity,  but  Plaintiff's 
right  to  any  damages  awarded  by 
it.  Lee  v.  Melbourne  and  Suburban 
Railway  Company,  L.  34 

INSOLVENCY. 

See  Sequestration. 

I.  Fraudulent. 

■  See  Fraudulent  Insolvency. 

II.  Jurisdiction. 

See  Jurisdiction,  I.  iii. 

INSOLVENT. 

See  Contempt,  1. 

Husband  and  Wife,  2,  3. 
Sequestration. 
Surplus  Assets. 

I.  Meaning  of  the  word. 

See  Construction,  2. 

II.  Suit  or  Action  pending  against. 

See  Jurisdiction,  L  i.  1,  3. 

A  shareholder  in  the  "Provi- 
dent Institute  of  Victoria"  filed  a 
bill  against  the  directors  to  wind 
up  the  Institute ;  and  obtained  an 
injunction  restraining  the  direc- 
tors from  further  acting  in  the 
affairs,  or  dealing  with  the  pro- 
perty of  the  Institute.  The  direc- 
tors voluntarily  sequestrated  the 
estate  of  the  Institute,  under  11 
Vic.,  No.  19,  sec.  3,  and  E.  C.  was 


appointed  official  assignee.  The 
official  assignee,  under  6  Fie.,  No. 
17,  sec.  66,  elected  to  defend  \h& 
suit,  and  he  delivered  to  the  Plain- 
tiff a  suggestion  of  the  insolvency 
and  of  his  appointment  as  official 
assignee.  On  motion,  for  the 
official  assignee,  to  dissolve  the 
injunction  obtained  by  the  Plain- 
tiff :  Held,  that  as  the  suit  was  by 
one  of  the  members  of  the  Insti- 
tute against  the  other  members, 
and  as  the  insolvent  was  the  whole 
Institute  represented  by  the  official 
assignee,  the  suit  was  not  a  *•  suit 
or  action  pending  against  the  in- 
solvent," within  the  meaning  of  5 
Vic.,  No.  17,  sec.  66.  Dodds  r. 
Foxtan,  E.  271 

INSULTS. 

To  udfe's  relatives. 

See  Cruelty,  8. 

INSURANCE. 
See  Abandonment,  I. 

INTENT. 

See  Conviction. 

INTEREST. 

See  Mortgage,  7. 
Will,  1. 

INTERLINEATIONS. 
See  Praoticb  (Inbolvbncy),  L 

INTERROGATORIES. 
See  Contempt,  II. 

INVESTMENT. 

On  Squatting  Station. 

See  Trustee,  1. 

IRREGULARITIES. 
See  Abssht  Debtors  Act,  II.,  IIL 


ISSUE. 
See  Pbaotice  (Divorcb,  &o.),  V, 

JUDGE. 

Interested  in  case  before  him. 

No  Judge  should  interfere  in 
the  hearing  of  a  case  involving  his 
own  interest ;  and  the  decision  of 
a  Judge  interested  at  all  need  not 
be  accepted  even  by  a  party  in 
whose  favour  he  would  be  likely  to 
decide.  Municipal  Council  of  Prah- 
ran  v,  Clough,  L.  242 

JUDGMENT. 

See  Inquisition. 

JUDICIAL  SEPARATION. 

See  Cruelty,  4,  6. 
Evidence,  V.  3. 
Misconduct,  2. 

JURISDICTION. 
I.  Of  Supreme  Court. 
i.  In  Equity, 
1.  The  6th  Vic.,  No.  17,  sec.  81, 
providing  that  all  proceedings  in 
any  action   pending  shall,  upon 
sequestration  of  the  Defendant's 
estate,  be  stayed,  has  never  been 
held  to  extend  to  proceedings  in 
Equity ;  and  the  Court  is  not  to 
be  deprived  of  any  portion  of  its 
jurisdiction  by  intendment  merely, 
or  by  anything  short  of  express 
words.    Fairhaim  v,  Clarke,    E.  833 

3.  J,  W,  T,  mortgaged  land  to 
the  Australian  Trust  Cmnpany,  and 
died  intestate,  leaving  an  heir  and 
a  widow.  The  widow  adminis- 
tered. The  mortgagees  filed  a  bill 
against  the  heir  and  the  widow,  for 
a  sale,  and  a  declaration  that  if  the 
land  were  insufficient  to  pay  their 
debt  they  might  rank  as  specialty 
creditors  on  the  general  assets  of 
the    intestate    for    any    balance. 
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Pending  this  suit,  the  widow 
sequestrated  the  estate  to  which 
she  had  administered;  and  W. 
being  appointed  official  assignee, 
was  substituted  for  the  widow  as 
a  Defendant  in  the  suit.  Held, 
that  there  was  nothing  in  6  Vic, 
No.  17,  to  take  away  the  preference 
of  the  mortgagees  as  specialty 
creditors ;  nor  anything  in  that 
Act  to  terminate  a  suit  instituted 
in  the  proper  Court  for  taking  the 
accounts,  or  to  deprive  this  Court 
of  its  jurisdiction  to  take  those 
accounts,  and  transfer  it  to  the 
Insolvent  Court.  Australian  Trust 
Coy,  V,  Waster,  E.  148 

8.  Semhle,  that  there  is  great 
difficulty  in  extending  the  mean- 
ing of  ihe  5  Vic.,  No.  17,  sec.  66, 
beyond  an  action  at  law.  Dodds  v. 
Foxton,  E.  271 

4.  In  cases  of  mistake. 
See  Mistake,  2. 

6.  Under  "  Latuls  Clauses  Conso- 
lidation Act," 

See  Railway,  5. 

6.  Notwithstanding  decree  of  a 
foreign  Court. 

See  Foreign  Judgment, 

7.  Under  Trustee  Act  1866. 
See  Trustee  Act  1866,  4. 

ii.  Ecclesiastical. 
The  Supreme  Court  in  its  Ec- 
clesiastical branch  has  jurisdiction 
to  revoke  its  own  regularly  made 
orders  for  probate.     In  re  Pyke, 

I.  E.  &  M.  20 

iii.  In  Insolvency. 
The  Supreme  Court  sitting  in 
Insolvency  has  no  jurisdiction  to 
order  the  trustees  of  a  company 
whose  estate  has  been  sequestrated 
under  the  11th  Vic.,  No.  19,  to 
transfer  to  the  official  assignee  the 
real  and  personal  estate  of  the 
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company  vested  in  them  as  such 
trustees.  In  re  Tits  Provident  In- 
sHtuU  of  Victoria,     I.  E.  &  M.  176 

II.  Of  County  Court. 

See  County  Court,  II. 

III.  Of  Court  of  Mines, 

See  Court  op  Mines. 

IV.  Magisterial,  summary. 

See  Habeas  Corpus,  2. 
The  game  of  "  red  and  white  " 
at  cards  is  not  in  itself  an  "  unlaw- 
ful game,"  and  unlawfully  playing 
at  die  game  does  not  make  it  an 
"unlawful  game,"  nor  constitute 
the  offence  of  "playing  at  any 
unlawful  game,"  wiUiin  the  Va- 
grant Act,  so  as  to  give  summary 
jurisdiction  over  tJhe  offence  to 
magistrates.     Beg.  v.  Smith  Brown, 

L.  121 

V.  Of  Warden's  Court. 

See  Warden. 

JURY. 

I.  On  wlutt  facts  Court  wiU  grant 

a  special  jury. 
On  an  application  under  21  Vic., 
No.  19,  sec.  17,  for  trial  of  issues 
hy  a  special  jury  of  twelve,  the 
Court  will  only  require  proof  that 
a  person  has  heen  committed  for 
trial.     Beg  v.  CosteUo,  L.  8 

II.  Wlien  divorce  suit  must  he  heard  hy. 
See  Practice  (Divorce,  &c.),  IX.  1. 

JUSTICES. 

I.  Maximum  damages  for  false  im- 
prisonment under  11  and  12  Vic., 
cap.  xliv.,  sec.  18. 
The  words  "  no  greater  punish- 
ment than  that  assigned  by  law 
for  the  offence  of  which  he  was  so 
convicted,"  in  11  and  12  Ftc.,  cap. 
xliv.,  sec.  13,  do  not  mean   the 
imprisonment  actually  and  legally 
imposed  by  the  justices,  but  the 
maximum  amount   of   imprison- 


ment which  the  Plaintiff  might 
under  the  law  have  been  subjected 
to.     Smith  V.  O'Brien,  L.  386 

n.  Nearest  Petty  Sessions. 

It  is  not  necessary  that  a  con- 
viction for  the  "offence"  of  im- 
pounding cattle  out  of  the  police 
district  should  be  had  "  at  the 
nearest  petty  sessions."  Ex  parte 
Beilby,  In  re  Wedge,  L.  281 

III.  Costs  of  opposing  Prohibitum, 
See  Costs,  V. 

rV.  Jurisdiction  of. 

See  Jurisdiction,  IV. 

JUSTIFICATION     OF 
SURETIES. 

See  Practice  (Ecclesiastical),  VL 


LAND  ACTS. 
See  Crown  Lands,  IIL,  IV.,  V. 

LANDLORD  AND  TENANT. 

See  Occupancy. 

Preferent  Creditob. 
Timber,  2. 

LANDS  CLAUSES  CONSO- 
LIDATION ACT. 

See  Attorney  and  Solicitor,  VIII. 
Notice,  I. 
Railway. 

LEASE. 
See  Rent. 

LEASES. 

I.  Of  Crown  Lands. 

See  Crown  Lands,  IL 

II.  Of  InfanUt  estates. 

See  Practice  (Equity),  XVIII.  9. 
The  policy  of  the  11  Geo.  IV. 
and  1  WU.  IV.  cap.  Ixv.,  sec.  17, 
is    to    encourage    long    building 


LEASES. 


LIEN. 
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leases  to  tenants  who  will  improve 
the  infant's  property,  and  at  a 
fixed  definite  rent  covering  the 
entire  period  of  the  tenancy ;  and 
a  lease  for  five  years  on  terms 
that  the  infant's  estate  should  pay 
for  certain  improvements,  and  that 
the  tenant  should  pay  £80  a  year 
till  the  improvements,  and  J6160  a 
year  after  them,  is  not  at  all 
within  the  policy  or  design  of  the 
Act.  The  words  "  or  other  pur- 
poses "  ought  to  be  construed,  if 
not  as  to  the  powers  of  the  Act, 
yet  in  the  discretion  of  the  Court, 
on  the  principle  of  ejusdem  generis 
with  the  antecedents.    In  re  Dight, 

E.  131 

LEGACY. 

Abatement  of. 

See  Will,  2,  3. 

LEVY. 
See  Sheriff,  II. 

LICENSE. 
See  Cbown  Lands,  III. 

LIEN. 

See  Attorney  and  Solicitor,  Vlll. 
Corporation,  III. 
Mortgage,  8. 

1.  There  is  no  sound  distinction 
between  a  lien  for  unpaid,  and  a 
lien  for  overpaid,  purchase-money. 
Manson  v.  Yeo,  E.  155 

2.  M.  and  Y.  being  joint  free- 
holders of  land  which  they  farmed 
in  partnership,  agreed  on  a  parti- 
tion of  the  land  and  dissolution 
of  partnership.  In  settling  the 
balance  they  subtracted  £769,  the 
value  of  the  portion  of  the  land 
taken  by  F.,  from  £1,414  10«., 
the  value  of  the  portion  of  the 
land  taken  by  M.,  and  leaving  out 
of  view  that  the  land  was  partner- 


ship  property,  assumed  that  the 
difference,  £655  10^.,  was  the 
balance  payable  by  M.  to  Y.  After- 
wards y.  purchased  part  of  M.'s 
land  for  £461,  and  the  difference 
between  this  amount  and  the  £655 
10«.,  was  paid  by  M.  to  Y.  Three 
years  later  M,  discovered  the  mis- 
take, and  filed  a  bill  to  establish 
a  lien  for  the  money  lost  to  him 
in  the  adjustment;  or,  in  the 
alternative,  giving  Y,  leave  to 
rescind  his  purchase ;  and  in  that 
case  offering,  upon  having  a  recon- 
veyance from  y.,  to  pay  any  balance 
that  would  thereupon  be  really  due 
to  Y,  Held,  that  in  this  case  there 
was  something  more  than  a  mere 
money  demand,  and  among  other 
matters  which  let  in  the  jurisdic- 
tion of  equity,  a  principal  one  was 
the  question  of  lien ;  that  in  cases 
not  absolutely  of  purchase,  but 
nearer  to  cases  of  exchange,  a 
mutuality  of  lien  may  exist ;  tiiat 
where  on  a  computation  of  values 
each  party  has  to  pay  money  to 
the  other,  there  may  be  a  double 
lien;  and  that  where  on  adjust- 
ment of  such  payments  one  has 
overpaid  the  otlier,  there  is  an 
equitable  duty  to  pay  it  back,  which 
keeps  alive  the  lien  till  it  is  satis- 
fied. Decreed,  in  the  alternative, 
that  M.  have  repaid  to  him  by  F. 
the  sum  lost  to  him  in  the  adjust- 
ment ;  or,  that  Y,  have  liberty  to 
rescind  his  purchase,  in  which  case 
M,  would  have  to  pay  the  difference 
between  the  sum  he  lost  on  the 
adjustment,  and  the  price  paid  to 
him  for  the  land  he  sold  to  F. 
Held  also,  that  this  case  was  so 
nearly  like  an  action  at  law  to 
try  a  right,  that  the  costs  must 
follow  the  result.     Manson  v,  Yeo, 

E.  187 
LIMITATION. 
See  Statutes  of  Limitation. 
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MALICE. 


See  Court  op  Mikes,  I.  9. 

LUBRA. 
See  Evidence,  EL 

LUNACY. 

1.  A  judgment  creditor  of  an 
alleged  lunatic  moved,  on  notice  to 
the  lunatic's  wife,  and  with  the 
co-operation  of  the  lunatic's  other 
creditors,  for  a  commission  de 
lunatico  inquirendo,  with  a  view  of 
having  the  estate  administered  by 
the  Court  for  the  benefit  of  all  the 
creditors.  Commission  ordered  on 
condition  of  the  applicant  taking 
it  at  his  own  expense.  In  re 
Grant,  E.  18 

2.  An  infant  cannot  by  next 
friend  petition  for  a  commission 
de  lunatico  inquirendo.   In  re  Murphy, 

E.  147 


MALICE. 


Evidence  of. 

H.  and  F,  lost  two  calves,  and 
at  the  same  time  B,  lost  two  other 
calves.  Nearly  two  years  after- 
wards H,  and  F.  found  on  land  of 
W,  two  heifers  which  they  believed 
to  be  the  animals  they  had  lost, 
and  they  publicly  claimed  and 
obtained  them  from  PT.,  after 
paying  him  agistment.  B,  then 
saw  the  heifers,  and  learned  from 
W.  that  they  had  been  publicly 
claimed  and  obtained  from  him  by 
H.  and  F, ;  but,  thinking  them  to 
be  his  own  lost  calves,  he  went, 
without  communication  with  H. 
or  F.,  and  laid  an  information 
before  a  Magistrate  "  that  two 
cows,  stolen  from  the  premises  of 
TF.,  and  being  branded  R  on  the 
milking  side,  are  now  concealed 
on  the  premises  of  H.  and  F" 


On  this  information  the  Magis- 
trate, without  exercising  any 
discretion,  signed  a  warrant  which 
was  placed  before  him  by  B.  for 
the  arrest  of  H,  and  F.  The 
warrant  was  taken  by  ^.  to  a 
policeman,  who,  under  it  and  on 
the  encouragement  of  B.,  arrested 
H,  and  F.  and  imprisoned  them. 
They  brought  separate  actions 
against  B.,  and  recovered  damages. 
At  the  trials  there  was  no  evidence 
that  the  cattle  were  stolen  from 
the  land  of  TT.,  or  that  they  were 
concealed  by  H,  and  F. ;  and  it 
was  proved  that  the  brand  on 
them  was  not  that  stated  in  B. « 
information.  A  rule  nisi  for  a 
nonsuit  was  obtained  in  each 
action,  on  the  ground  that  there 
was  no  proof  of  the  averment  in 
each  declaration  that  the  De- 
fendant "falsely  maliciously  and 
without  reasonable  or  probable 
cause  appeared  before  the  Magis- 
trate and  procured  him  to  grant  his 
warrant,"  &c.  On  cause  shewn, 
rule  nisi  discharged  with  costs. 
Hopkins  v,  Brophy,  L.  167 

See  Tbespass,  L 

MANDAMUS. 

A  mandamus  will  go  to  compel 
payment  by  the  municipality  of  an 
ascertained  balance  of  the  salary 
of  the  Town  Clerk,  but  not  to 
compel  payment  of  damages  for 
his  wrongful  dismissal.  Reg.  v. 
Municipal  Council  of  East  Colling- 
XDOod,  L.  1 

MARRIAGE. 

I.  Consideration  of. 

See  Settlement,  1. 

II.  Evidence  of. 

See  Bigamy. 


MASTER  AND  SERVANT. 


MINING. 


.ilvii. 


See  Injunction,  8. 
Persons  consenting  to  an  order 
of  Court  that  they  shall  not  do  an 
act,  will  not  he  allowed  to  get,  and 
retain,  the  profit  of  such  act  when 
done  hj  their  servants,  and  yet 
escape  liahility  to  the  Court  on  the 
plea  that  they  gave  no  express 
directions  to  do  the  act.  Lans  v. 
HannaJi,  E.  66 

MASTER  IN  EQUITY. 

Beport  of. 

See  Practice  (Equity),  XIV. 

MATERIALITY. 

Of  statement  in  declaration  under 
9  Vic.,  No,  9,  sec,  9. 
On  an  information  for  making 
a  felse  declaration  under  9  Vic, 
No.  9,  sec.  9:  Held,  (Molesworth,  J., 
yielding  to  the  authority  of 
Erskine,  J.,  in  Rex  v,  Boynes,  but 
still  doubting),  that  the  only  neces- 
sary materiality  of  a  statement  in 
the  declaration  is  its  materiality  to 
the  declaration  itself;  that  the 
purpose  of  making  the  declaration 
is  immaterial ;  and  that  the  offence 
is  complete  when  the  declaration 
is  made.    Eeg.v.Pearce,         L.  248 

MEMORIAL. 
See  Registration  of  Deeds,  IL 

MESNE  PROFITS. 
See  Trespass,  I. 

MINERS'  RIGHT. 
See  Assignee,  I. 

Pleading  in  Equity,  6. 

MINING. 

I.  Bye  Laws, 

See  Bye  Law. 

II.  Company, 

See  Company. 


m.  Encroachment, 

See  Acquiescence. 

rV.  Exemption  of  Crown  Lands  from. 
See  Crown  Lands,  I. 

V.  On  private  property. 

See  Infant,  1. 

VI,  Begistrar, 

See  Bye  Law,  I. 

MINUTES. 
See  Decree. 

MISCONDUCT     CONDUCING 
TO    ADULTERY. 

1.  In  a  suit  for  dissolution  of 
marriage  by  reason  of  the  adultery 
of  the  wife,  the  adultery  was  proved. 
It  was  also  proved  that,  previous 
to  the  adultery,  the  respondent 
had  not  conducted  herself  as  she 
ought,  and  that  the  petitioner 
remonstrated  with  her  on  her 
conduct,  when  she  expressed  her 
intention  of  persisting  in  that 
conduct,  and  said  that  if  she  were 
not  allowed  to  continue  to  visit  the 
places  her  husband  disapproved  of, 
she  would  not  stay  with  him.  His 
answer  was  that  she  might  "  suit 
herself,"  and  thereupon  she  left 
him.  The  petitioner  was  asked 
what  he  thought  his  wife  would 
have  to  do  after  she  left  him.  He 
said  he  had  not  thought  about  it ; 
but  when  further  questioned  added 
"  No,  I  never  thought  she  would 
misconduct  herself;  I  never 
thought  she  would  do  that." 
Held,  that  the  petitioner  had  not 
been  "guilty  of  such  wilful  neglect 
or  misconduct  as  had  conduced 
to  the  adultery" of  the  respondent; 
and  had  not,  under  No.  125,  sec. 
18,  disentitled  himself  to  the  relief 
he  sought.  Myles  v,  Myles  and 
Bond,  1.  E.  &  M.  204 

2.  In  a  suit  for  dissolution  of 
marriage  on  the  ground  of  the 
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MISTAKE. 


adultery  of  the  wife,  the  adultery 
was  proved.  The  petitioner  had 
been  married  only  five  or  six 
months.  During  that  time  his 
wife  came  home  late  at  night  more 
than  once,  and  partially  intoxicated. 
His  suspicions  were  aroused  about 
the  co-respondent  Jones,  but  the 
respondent  laughed  at  his  being 
so  suspicious.  The  petitioner 
came  home  at  eleven  or  twelve 
o'clock  one  night,  and  found  a 
number  of  men  and  women  sitting 
drinking  in  his  tent,  his  wife 
drunk,  and  Jones  with  his  arm 
round  her  waist.  He  ordered 
them  all  out.  His  wife  was  so 
intoxicated  that  she  could  scarcely 
stand  or  move.  She  asked  him 
leave  to  go  out.  He  said,  "  You 
may  suit  yourself."  Jone£s  tent 
was  but  160  yards  off,  she  went 
there,  and  committed  the  act  of 
adultery  complained  of.  HM, 
that  the  petitioner  had,  by  his 
wilful  neglect  or  misconduct,  con- 
duced to  the  adultery  in  such  a 
way  as,  imder  No.  126,  sec.  18,  to 
deprive  him  of  all  right  to  a  decree 
that  the  marriage  be  dissolved,  but 
that  he  might  have  a  decree  for 
judicial  separation  only,  with 
costs  against  the  co-respondent. 
Rotdston  V.  Eoulston  and  Jones, 

I.  K  &  M  206 

MISNOMER 
See  Pleading  in  Equity,  4. 

MISTAKE. 

See  Lien,  2. 

Pkohibition,  I. 

1.  A  bill  to  rectify  a  deed  on  the 
ground  of  mistake  did  not  shew 
Siat  the  intention  of  both  parties, 
or  at  all  events  of  the  Defendant, 
was  not  in  conformity  with  the 
deed — shewed  no  common  mistake 


of  both  parties,  and  no  fraud  by 
one  party,  knowing  that  the  other 
was  acting  in  ignorance :  ^eU.bad 
on  demurrer,  for  want  of  equity. 
Harper  v.  Mackenzie,  E.  102 

2.  M.  and  Y.,  being  partners  as 
farmers,  and  seized  as  tenants  in 
common  in  fee  simple  of  their 
&rm,  agreed  to  dissolve  partner- 
ship and  divide  their  land.  They 
assumed  that  the  share  of  land 
taken  by  M.  was  worth  £100  more 
than  the  other  share  taken  by  Y,, 
and  also  assumed  that  this  full 
sum  of  £700,  and  not  one-half  of 
it  only,  would  be  payable  to  Y,  for 
equality  of  partition.  On  survey, 
it  appeared  that  the  share  of  M. 
was  worth  only  £666  10*.,  and  not 
£700,  more  than  that  of  F.,  and 
thenceforward  it  was  assumed 
that  the  full  sum  of  £655  10s. 
would  be  payable  to  F.  for 
equality.  Y.  then  purchased  of 
M.  a  part  of  his  share  of  the  land 
for  £461,  and  that  amount  being 
deducted  from  the  £666  10s.,  the 
balance  of  £194  10s.  was  paid  by 
M.  to  Y.  M.  now  filed  his  bill  to 
rectify  the  mistake ;  and  prayed  to 
have  the  land  conveyed  to  Y. 
declared  subject  to  M.'s  lien  for 
the  excess  of  money  paid  to  F.,  or 
given  him  credit  for,  in  mistake ; 
the  Plaintiff  offering,  should  the 
Court  consider  that  F.  was  entitled 
to  require  it  as  a  condition  of  the 
rectification,  to  rescind  the  agree- 
ment for  the  sale  by  M.  to  F.  of 
the  land  sold  for  £461,  and,  upon 
having  a  reconveyance  thereof  from 
F.,  to  pay  any  balance  that  would 
thereupon  be  really  due  to  F. 
The  bill  also  prayed  payment  of 
any  sum  for  which  M.  should  be 
deemed  entitled  to  a  lien,  and,  in 
default  of  payment,  for  a  sale. 
Held,  on  demurrer,  that  the  case 
made  was  one  correctly  founded  on 
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MORTGAGE. 
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**  mistake,"  in  the  proper  accepta- 
tion of  the  term  in  Equity ;  that 
the  Plaintiff  would  have  found  it 
extremely  difficult  to  recover  at 
Law;  and  that  even  if  he  had 
relief  at  Law,  still  it  was  just  one 
of  those  cases  where  a  Court  of 
Equity  ought  to  have  concurrent 
jurisdiction  with  a  Court  of  Law. 
Manson  v.  Yeo,  E.  165 

MONIES. 
See  Execution,  IL 

MORTGAGE. 

See  Action,  3. 

AflBITRATION,  IL 

Covenant. 

Husband  and  Wife,  4. 
Specialty  Creditor. 
Trustee  Act,  1866,  3. 
Valuation  of  Security,  2, 3. 

1.  B.  having  himself  promised 
to  subscribe  J2100  towards  buying 
land  for  the  use  of  the  United 
Methodist  Free  Churches,  and 
being  promised  the  assistance  of 
J640  by  subscriptions,  purchased 
land  for  £140,  and  paid  for  it 
partly  by  cash  and  partly  by  bills. 
He  took  a  bill  of  sale  to  himself, 
dated  26th  May,  1868.  In  July, 
1868,  towards  raising  funds  for 
building  a  chapel  on  the  land,  he 
endorsed  a  promissory  note  of  the 
intended  trustees  for  JE316,  dis- 
counted it,  and  handed  the 
proceeds  to  the  trustees.  At  the 
same  date  he  executed  a  bill  of 
sale  of  the  land  to  the  trustees,  in 
consideration  of  the  £40  subscrip- 
tions originally  promised  to  him  ; 
but  it  was  agreed  that  this  instru- 
ment should  not  be  registered 
till  the  note  for  £316  was  paid  by 
the  trustees.  On  the  7th  Decem- 
ber, 1868,  B.  met  the  bills  due  for 
the  balance  of  purchase-money, 
4.* 


and  took  a  conveyance  of  the  land 
from  the  origin^  vendor  to  him- 
self absolutely.  The  note  for  £316 
was  dishonoured  by  the  trustees, 
and  B,  twice  obtained  its  renewal 
by  a  deposit  of  the  deed  of  the 
land  and  by  his  own  endorsement 
•  of  the  trustees'  note.  On  8th 
July,  1869,5.  signed  an  unqualified 
agreement  to  execute  a  conveyance 
of  the  land  to  the  trustees.  On 
16th  September,  1869,5.  borrowed 
£600  on  mortgage  of  the  land,  and 
at  once  paid  the  overdue  note  of 
the  trustees,  and  handed  it  to  their 
treasurer;  and  he  handed  the 
balance  of  this  £600  to  the 
treasurer  before,  or  on,  the  6th 
October,  1869.  There  was  con- 
flicting evidence  whether  the 
authority  of  the  trustees  to  raise 
this  money  was  given  on  the  12th 
or  the  27th  September,  1869.  By 
the  mortgage-deed  B,  personally 
covenanted  for  the  repayment  of 
the  mortgage  loan.  On  the  22nd 
September,  1869,  the  trustees  de- 
manded a  conveyance  from  B. 
without  indemnity  against  his 
personal  liability  for  the  mortgage 
loan.  He  refused  to  convey  without 
such  indemnity ;  paid  ofif  the 
mortgage;  took  a  re-conveyonce 
from  the  mortgagee  to  himself; 
and  brought  ejectment  at  Law 
against  the  trustees,  as  a  means  of 
recovering  his  advances.  The 
trustees  filed  a  bill  to  restrain  the 
ejectment  at  Law,  for  an  account, 
and  for  redemption,  on  payment 
only  of  what  was  due  in  respect  of 
the  £316  and  interest.  The 
Defendant  claimed  the  mortgage 
debt  and  interest  paid  to  the 
mortgagee,  interest  to  himself  on 
both  sums,  for  insurance,  and  for 
preparing  a  bond  of  indemnity, 
and  the  whole  of  the  costs  in  eject- 
ment.    Hdd,  that  this  suit  could 
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only  tm  treated  aa  a  r^ 
suit,  and  that  Detbndau 
titled  tu  all  he  claimed  e 
costii  of  1 1  re  paring  the  bu 

2.  By  mdeiitnre  of 
1800,  i?.  i).  fts^iigned  the 
on  a  statiioti,  and  bis  ii| 
the  station,  to  P, 
mortgage  to  secure 
£i2»715  14s.,  and  repaj 
11th  Au^st  IHfVO.  He  ex 
that  on  default  it  should 
for  the  mortgagees  '^  at 
or  times  to  seize  and  tal 
sion  of  *'  all  the  live  stoc 
thne  being  found  on  th 
and  "  absiobitjely  to  sell 
pose  of"  what  shoulc 
taken  possession  of, 
hereinbefore  assigned  t 
authorised  to  bo  sei^eilpj 
covenanted  for  further  I 
of  the  live  stock  "  soj 
to  be  hereby  respectively! 
and  the  chattels  *'  here 
rized  to  be  seized  and  m 
he  agreed  that  any  | 
substituted  live  stock 
depastured  or  used  upoi 
ticm  during  the  con  til 
the  security,  should  be 
to  be  included  in  this  se« 
to  he  hereby  assigned/' 
was  made,  and  subseq 
October  18t><),  tlie 
bought  35Q  head  of  catt 
them  on  the  station,  O 
May,  1801,  the  sumvln 
gees  entered  on  tlie  sti 
took  possession  of  all 
stock,  including  the  l 
added  after  detkult.  J 
ment  of  these  MO  cattl 
made  to  the  mortgage 
quired  by  them.  On 
August,  1861,  the  mortg 
a  voluntary  se  quest  rati 
estate,  and  his  Offij  ' 
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claiming  antagonistically,  might 
be  made  Defendants,  and  a  decree 
was  made  for  an  account,  &c, ;  and 
that  on  "  the  Defendants  or  any 
of  them"  paying,  &c.,  the  Plain- 
tiffs should  transfer,  Sec, ;  but  that 
in  default  of  the  Defendants  or 
any  of  them  paying,  Ac,  the  De- 
fendants be  all  foreclosed:  that 
the  mortgage  was  not  fraudulent 
and  void  as  ''an  assignment  or 
delivery  or  sale  of  goods  "  under  6 
Vic,,  No.  9,  sec.  37,  as  that  section 
relates  to  chattels  personal  only, 
and  not  to  chattels  real :  that 
such  an  objection,  even  if  valid, 
is  one  for  the  trustees  only 
to  enforce,  and  not  purchasers 
from  them ;  and  that  the  execution 
of  the  indenture  by  C.  B.,  without 
specific  mention  of  his  security, 
was  sufficient  under  the  terms  of 
the  indenture.  Tuckett V.Alexander, 

E.  87 
4.  The  expression  "the  whole 
of  my  property,"  used  by  an  equi- 
table mortgagee,  must  be  taken  to 
mean  all  the  property  which  he 
then  believed  himself  to  be,  and 
was  in  fact,  in  a  condition  to  con- 
vey to  a  purchaser.  Gladstone  v, 
BaU,  E.  277 

6.  A  creditor  holding  an  equi- 
table mortgage  is  a  purchaser 
vnthin  the  27  EUz,,  cap.  iv.    Ibid, 

6.  <7.  H,  being  seized  of  land, 
gave  to  his  bankers  his  title-deeds, 
and  with  them  a  signed  memo- 
randum of  equitable  deposit, 
stating  that  they  were  to  be  held 
as  a  continuing  collateral  security 
for  due  payment  of  his  liabilities 
to  the  bank,  then  existing  or 
thereafter  to  arise,  and  binding 
himself  to  execute  a  legal  mort- 
gage on  demand.  Subsequently, 
J,  H,  obtained  the  title-deeds  back 
from  the  bank  for  the  express  pur- 


pose of  their  being  inspected  by 
G,,  the  solicitor  of  E.  H.,  who 
had  promised  to  lend  £3,000  on 
the  land  to  pay  off  the  bank  and 
other  creditors  of  J,  IT.,  if  G. 
should  approve  of  the  title,  and 
the  sufficiency  of  the  property. 
J.  H.  deposited  the  deeds  with  G. 
for  inspection.  Pending  the  in- 
spection by  G,,  J.H.  obtained  from 
E,  H,  a  loan  of  Jg600  on  security 
of  the  deeds.  At  this  time  neither 
E,  H,,  nor  G,,  his  solicitor,  had 
notice  of  any  claim  by  the  bank. 
Subsequently,  the  bank  hearing 
of  the  loan  of  £600  by  E.  H.  to 
J.  H.,  registered  their  memoran- 
dum of  equitable  deposit,  and 
demanded  tiie  deeds  from  G.,  who 
refused  to  deliver  them.  J.  ff, 
then  died,  having  by  will,  dated 
on  the  day  of  his  death,  devised 
the  land  in  question  in  strict  set- 
tlement. On  a  suit  by  E.  H, 
against  the  devisees  and  personal 
representatives  of  J.  H,  (some  of 
whom  were  infants)  and  the  bank ; 
claiming  priority  to  the  bank,  and 
payment  of  his  loan,  with  interest, 
and  his  solicitor's  costs,  or,  in 
default,  for  a  sale :  Held,  that  the 
Plaintiff  was  entitled  to  the  decree 
prayed,  with  costs ;  that  the  soli- 
citor's costs  prayed  for  should 
include  all  the  costs  relating  to 
the  proposed  mortgage  to  E,  H, 
for  £8,000 ;  and  that  there  should 
be  a  sale.  Held,  also,  that  as  it 
was  for  the  interest  of  the  in&nts 
that  there  should  be  no  delay, 
there  should  be,  with  consent  of 
parties  sui  juris,  an  immediate 
sale.  Henty  v,  Hodgson,  E.  250 
7.  Interest  on  mortgage  securi- 
ties is  considered  to  accrue  de  die 
m  diem,  and  the  rule  as  to  appor- 
tionment is  not  defeated  by  its 
being  in  fact  payable  half-yearly 
or  quarterly.     It  is  not  analagous 
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to  rent,  and  therefore 
the  aid  of  the  Englisl 
render  it  apportiona 
MiicheU, 

8.  A.   mortgaged 
wool  as  sheep ;    am 
out    consent    of   tl 
under  17  Vie.,  No.  I 
second  lien  over  th 
wool,    to    a    secoi 
Held,    as    betweer 
Assignee  and  the 
gee  that  the  secoi 
valid,  though   w 
the  first  mortgj 
Laifig, 

9.  Circumsta 
the  Court,  hav" 
power  to  draw 
as  a  jury,   h^ 
have .  become 
mortgagees,  ' 
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trial,  the  Court  was  not  disposed 
to  disturb  the  verdict.  On  the 
second  point,  as  there  had  been  a 
misdirection,  there  might  have 
been  a  new  trial ;  but,  on  the 
whole,  the  Court  gave  the  Plaintiff 
his  election  whether  he  would 
reduce  his  verdict  by  Ad,  per  yard 
on  4,000  yards,  and  have  the  rule 
discharged  without  costs,  or  sub- 
mit to  the  rule  being  made  abso- 
lute, for  a  new  trial  without  costs. 
Appleton  V.  WUUams,  L.  293 

II.  Inconsistent  special  findings. 
Circumstances  and  terms  of  new 

trial  where  a  jury  had  come  to 
inconsistent  special  findings.  Bow- 
man V.  Hoffiany  L.  390 

III.  Misconduct  of  juryman. 

An  application  for  a  new  trial, 
after  conviction  on  an  information 
for  conspiracy,  was  supported  on 
one  of  its  grounds,  by  affidavits 
that  a  juror  had  said,  before  the 
trial,  that  the  two  Defendants 
were  "  the  two  greatest  rascals  in 
Melbourne";  and  that  another 
juror  had  used  nearly  similar  ex- 
pressions of  both  the  Defendants, 
or  one  of  them,  on  account  of 
their,  or  his,  connection  with  elec- 
toral personations  at  a  Parliamen- 
tary election.  The  Court  held 
that  a  much  stronger  case  was 
required,  and  refused  the  rule  on 
this  ground.     Begina  v.  Nathan, 

L.  317 

IV.  Before  County  Court  Judge. 

1.  Where  a  County  Court 
Judge,  who  sits  by  consent  of 
parties  without  assessors,  sums  up 
the  evidence  and  gives  the  grounds 
of  his  decision,  his  expression  of 
opinion  on  the  law  and  on  the 
facts  must  be  distinguished.  If 
in  such  a  case  the  Plaintiff  abstain 
from  interfering  until  the  Judge 


has  given  his  opinion  on  the  facts 
in  favor  of  the  Defendant,  then  the 
Plaintiff  must  abide  his  chance 
and  may  not  elect  to  be  nonsuited ; 
but  if  the  Plaintiff  have  not  so 
waited,  then  he  is  entitled  to  the 
same  benefit  on  appeal  as  if  he 
had  at  the  time  submitted  to  an 
erroneous  nonsuit  in  deference  to 
the  opinion  of  the  Judge;  and 
where  the  Court  can  see  that  the 
Judge  has  misdirected  himself  on 
the  law,  the  verdict  ought  not  to 
stand,  and  a  new  trial  will  be 
directed  on  terms.  Broadhent  v. 
Vanrefien,  L.  866 

2.  In  a  partnei*ship  suit  for  an 
account  in  a  Court  of  Mines  the 
Judge  directed  an  issue,  under 
the  Act  No.  82,  sec.  83,  to  try  the 
question  whether  or  not  the  Plain- 
tiff was  entitled  to  a  share  in  a 
reef.  At  the  trial  there  was  evi- 
dence for  the  Plaintiff  that  he  was 
once  a  partner  but  had  transferred 
his  share ;  that  he  was  in  a  state 
of  delirium  tremens  when  he  signed 
the  transfer ;  and  that,  by  means 
of  the  transfer  and  of  the  Defen- 
dant's collusive  evidence  in  other 
suits,  the  claims  of  third  parties 
had  been  defeated.  Defendant 
gave  no  evidence.  The  Judge 
held  that  there  was  no  evidence  to 
go  to  the  assessors  that  the  Plain- 
tiff was  unconscious,  or  that 
Defendant  procured  him  to  be  so ; 
and  directed  a  verdict  for  the 
Defendant.  The  assessors  found 
for  the  Plaintiff.  On  questions 
reserved,  and  a -case  stated  for  the 
opinion  of  the  Supreme  Court : 
Held,  that  such  as  it  was,  there 
was  evidence  to  go  to  the  assessors ; 
and  that  on  the  trial  of  such  an 
issue  the  Judge  could  not  disre- 
gard the  finding  of  the  assessors 
and  enter  a  verdict  for  the  Defen- 
dant;   but  that  a  new  trial  was 
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altogether  for  the  discretion  of  the 
Judge.  Brinkmanv.Holstdn,  Ij.3QS 

NEXT  FRIEND. 
See  Infant,  4. 

NOTICE. 

I.  Under  Lands  Clauses  Consolidation 

Act :  claimant's  interest :  inrnffi- 

dent  notice, 
A  notice  under  the  "Lands 
Clauses  Consolidation  Act^"  claim- 
ing compensation  for  injury  to 
land,  must  state  the  nature  of  the 
claimant's  interest  in  the  land  ; 
and  the  description  "his  land 
and  premises,"  is  not  sufficient. 
Lee  V.  Melbourne  and  Suburban  BmL- 
way  Company,  L.  34 

II.  Of  Appeal, 

See  Practice  (Insolvency),  III.  3. 

III.  Of  Loss. 

See  Cheque. 

IV.  Of  Motion. 

See  Practice  (Equity),  XVI. 

V.  Of  Trespass. 

See  Trespass. 

VI.  Of  Trial. 

See  Trial,  II. 


OATHS. 

See  Declaration. 

OCCUPANCY. 
I.  Property  attached  by  Official  As- 
signee:  occupancy  under  6  Vic., 
No,  7,  s.  67,  and  9  Vic,  No.  12, 
«.  19;  UabilUyfor  rates:  distress. 
The  Official  Assignee  of  B.  at- 
tached chattels  of  B.  in  a  hotel  and 
premises  in   Melbourne,  rateable 
to  the  city  rate,  and  of  which  5.  had 
before  his  insolvency,  been  tenant 
and  occupant      After  the  chattels 
were  attached,    the    Mayor,    &c.. 


OCCUPANCY. 

of  Melbourne,  distrained  on  die 
chattels  for  rates  which  became 
due  from  "  the  persons  occupying 
the  premises"  after  the  chattels 
were  atta.ched.  Held,  on  a  case 
stated,  that  the  Official  Assignee 
was  not  a  person  occupying  the 
premises  under  6  Vic.,  No.  7, 
8.  67,  and  8  Vic.  No.  12,  s.  19, 
and  that  the  Mayor,  &c.,  could  not 
distrain  on  these  chattel  for  th^e 
rates.  Goodman  v.  Mayor  of  Md- 
bourne,  L.  4 

II.  Who  «  occupant  wider  16  Vic., 
No.  40,  s.  28;  liability  for  raUt. 
Quare,  whether,  under  the  16 
Vic.,  No.  40,  s.  28,  the  person 
made  liable  for  rates  is  the  occu- 
pant at  the  time  when  the  rate  of 
assessment  is  fixed  under  s.  27,  or 
the  occupant  at  the  time  when  the 
demand  of  payment  is  made  under 
s.  28.     Lamg  v.  Herbert,        L.  165 

See  Principal  and  Agent,  1. 

OFFICIAL  AGENT. 
See  Prohibition,  L 

OFFICIAL  ASSIGNEE. 
See  Assignee,  II. 

Mortgage,  2. 

Occupancy,  I. 

Practice  (Insolvency),  IX- 

Valuation  of  Security,  1, 2, 8. 
1.  An  Official  Assignee  who  op- 
poses theproof  of  a  person  claiming 
to  be  a  creditor,  must  not  act  on 
the  discretion  of  others,  but  exercise 
a  careful  personal  discretion — the 
same  common  sense  and  careful 
discretion  that  a  man  exercises  in 
his  own  concerns,  and  must  employ 
a  solicitor  on  his  own  responsi- 
bility. When  so  acting,  though 
unsuccessful,  he  may  be  exonerated 
by  the  assent,  duly  obtained,  of  a 
regular  meeting  of  the  creditors. 
In  re  Harper,  I.  E.  d-  M.  86 
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d.  An  OlB&cial  Assignee  ought 
not  to  sell  in  a  lump  the  debts 
due  to  an  estate ;  for  he  is  not  to 
do  his  duties  only  as  to  what  is 
of  no  trouble,  and  divest  himself 
of  the  rest,  and  yet  have  a  per 
centage  on  the  whole  sum  realised, 
L  E.  &  M.  86 

3.  Sembls,  that  6  Vic.,  No.  17,  does 
not  delegate  from  the  creditors  to 
the  Official  Assignee,  or  otherwise 
give  to  him,  the  power  of  disputing 
the  proof  of  debts,  Ibid. 

4.  The  Official  Assignee  of  an 
insolvent  firm  seized  goods  which 
he  found  in  a  store,  along  with 
other  goods,  and  apparently  in  the 
order  and  disposition  of  the  insol- 
vents ;  he  was  sued  by  a  firm,  who 
claimed,  under  assignment,  all  the 
goods  in  the  store;  he  defended 
the  action,  and,  though  the  verdict 
was  against  him  as  to  some  of  the 
goods  claimed  by  the  Plaintiffs 
and  he  had  to  pay  the  costs  of  both 
sides,  yet  he  so  reduced  the  claim 
of  the  Plaintiffs,  that  the  defence 
of  the  action  gave  a  balance  of 
advantage  to  the  estate.  The 
Plaintiffs  also  proved  on  the  estate 
as  creditors.  The  Assignee  in- 
serted in  the  plan  of  distribution 
his  own  costs  in  the  action  and 
those  of  the  Plaintiffs  paid  by  him. 
Held,  that  the  Assignee,  as  a 
Defendant  in  the  action,  and  not 
a  Plaintiff,  was  not  to  blame ;  and 
that  he  might  insert  in  his  plan 
his  own  costs  in  the  action  and  those 
of  the  Plaintiffs.  In  re  Yorston 
and  Webster,  L  E.  &.  M.  133 

OFFENCE. 
See  Evidence,  III. 

ORDER 
See  Action,  IV. 

Pbactice  (Divorce,  &c.),  VI. 


L  Primleges  of. 

1.  The  Legislative  Council  and 
Legislative  Assembly  of  Victoria 
have  all  the  privileges,  immunities 
and  powers  which  were  legally 
held,  enjoyed,  and  exercised  by 
the  Commons  House  of  Parliament 
at  the  time  of  the  passing  of  the 
Constitution  Act ;  and  publication 
outside  the  Parliament  House,  of 
a  newspaper  article  adjudged  by 
the  Assembly  to  be  a  libel  on  the 
Assembly,  on  a  select  committee 
thereof,  and  on  a  member  of  each, 
in  his  capacity  of  such  member,  is 
a  contempt  for  which  the  Assem- 
bly has  authority  to  commit.  In 
re  George  Dili,  L.  171 

2.  The  power  given  by  the  Con- 
stitution Act,  sec.  36,  "for  the 
Legislature  of  Victoria  by  any  Act 
or  Acts  to  define  the  privileges, 
immunities  and  powers  to  be  held, 
enjoyed,  and  exercised  by  the 
Council  and  Assembly  and  the 
members  thereof  respectively"  was 
well  exercised  by  the  Legislature 
of  Victoria  in  the  enactment  of 
20  Vic,,  No.  1.  Ibid. 

3.  Per  Chapman,  J. — ^In  a  war- 
rant issued  by  the  Speaker  of  the 
Legislative  Assembly  to  arrest  a 
person  for  breach  of  privilege,  by 
publication  of  a  libel,  it  is  not 
necessary  to  allege  that  the  privi- 
lege is  one  which  was  held,  enjoyed 
and  exercised  by  the  House  of 
Commons  at  the  time  of  the 
passing  of  the  Constitution  Act; 
sed  qucBre.  Ibid. 

4.  The  35th  section  of  the  Con- 
stitution Act,  empowering  the 
Legislature  of  Victoria  to  define 
the  privileges  of  the  Council  and 
Assembly,  so  that  no  such  privi- 
lege should  exceed  "those  now 
held,  enjoyed,  and  exercised  by  tlie 
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Commons  House  of  Parliament 
or  the  members  thereof"  has  no 
reference  to,  and  makes  no  restric- 
tion in  consequence  of,  the  manner 
in  which  the  House  of  Commons 
acquired,  or  the  capacity  in  which 
it  exercises,  its  privileges ;  and 
under  that  section,  the  powers  and 
privileges  of  the  Commons  House, 
Vhether  obtained  by  the  lex  et 
consuetude  parliamenti  or  not,  and 
whether  or  not  enjoyed  as  a  deli- 
berative assembly,  or  as  a  compo- 
nent part  of  the  highest  Court  in 
the  realm,  may  be  duly  conferred 
by  the  Legislature  df  Victoria  on 
the  Legislative  Council  and  Legis- 
lative Assembly  of  Victoria.  Dili 
V.  Murphy,  L.  342 

6.  The  Act  20  Vic.,  No.  1,  is  an 
express  exercise  of  the  power  given 
by  the  36  th  section  only  of  the 
Constitution  Act — as  to  parliamen- 
tary privilege  ;  and  is  a  due  exer- 
cise of  the  power  thereby  given 
"to  define"  such  privilege.     Ibid. 

6.  Per  StaweUy  C.J. — It  is  not 
clear  from  20  Vk.,  No.  1,  sec.  2, 
whether  the  determination  on  the 
privileges  of  the  House  of  Com- 
mons is  a  determination  on  law, 
of  which  the  judges  are  to  have 
judicial  knowledge,  or  on  facts, 
which  are  to  be  susceptible  of  proof 
by  evidence.  lUd. 

7.  Per  MoUswarth,  J. — The  20 
Vic.,  No.  1,  sec.  2,  recognizes 
the  convenience  of  producing  the 
journals  of  the  House  of  Com- 
mons as  evidence  for  some  debate- 
able  questions.  That  may  mean 
either  to  enable  the  Houses  them- 
selves to  decide  their  own  powers, 
or  to  enable  some  other  tribunal 
to  decide  on  them  when  disputed 
by  some  antagonist  of  the  Houses. 

Ibid. 


II.  What  laws  require  an  ahKhOi 
majority  qfCotmcU  and  Assembly : 
the  Act  No.  128  not  9uch  a  Unt. 

The  Act  No.  128  is  an  Act  alter- 
ing the  qualification  of  members 
of  the  Legislative  Assembly  within 
the  meaning  of  the  61st  section  of 
the  Constitution  Act,  and  there- 
fore did  not  require  the  concur- 
rence of  an  absolute  majority  of 
the  Council  and  Assembly  on  its 
second  and  third  readings,  nor 
require  to  be  reserved  for  the  sig- 
nification of  Her  Majesty's  pleasure 
thereon.    Kenny  v.  Cliapnumy  L.  93 

III.  Personation  at  election  of  Mem- 
ber:  fictitious  person:  evidence 
of  electoral  roll :  conviction. 

A.  was  charged  by  information 
with  personating  a  voter  named 
Ranald  M'Donald  at  an  election  of 
members  for  the  Legislative  Assem- 
bly. Evidence  was  given  that  the 
name  of  Ranald  M'Donald  was  on 
the  electoral  roll,  but  there  was  no 
other  evidence  of  the  existence  of 
any  such  person.  MoUmcorth,  J., 
directed  the  jury  that  the  prisoner 
might  be  properly  convicted,  al- 
though no  such  person  as  Ranald 
McDonald  had  ever  existed.  The 
prisoner  was  convicted.  Held,  per 
Stawell,  C.  J.,  and  WUUams,  J.,  that 
the  crime  of  personation  might  be 
committed,  although  there  was  no 
further  proof  of  the  existence  of 
the  elector  than  the  appearance  of 
his  name  on  the  roU;  but,  per 
MoUsworih,  J.,  that  the  direction  to 
the  jury  was  doubtful,  as  the  case 
was  not  treated  as  one  in  which  the 
electoral  roll  was  some  evidence, 
but  as  one  of  the  personation  of  a 
fictitious  person.     Reg.  v.  Keating, 

L.207 

PARTIES. 

I.  In  suit  to  set  aside  Creditor's  deed. 

See  Creditob'b  Deed. 


PARTIES. 


PARTNERSHIP. 


Ivii. 


II.  Antagonistic  clamants  hdd  pro- 

perly made  co-defendants. 
See  Mortgage,  8. 

III.  In  partnership  suit. 
See  Company,  I.  1. 

Partnership,  III. 
Pleading  in  Equity,  8. 

IV.  In  supplemental  suit. 

See  Practice  (Equity),  XXII. 

PARTNERSHIP. 

See  Company. 

I.  Befusal  to  acknowledge :  dissolution. 
A  mere  refusal  to  acknowledge 

that  a  partaership  exists,  where  no 
time  is  specified  for  the  continu- 
ance of  the  partnership,  does  not 
necessarily  operate  as  a  dissolution. 
Kin  Sing  v.  Won  Paw,  L.  803 

II.  Payment  into  Court  by  Partner. 
The    PlaintiflFs,  members  of  a 

firm  of  H.  d  Co.  in  London,  were 
partners  with  the  Defendant  B.  in 
a  firm  of  B.  S  Co.,  in  Melbourne, 
and  the  Melbourne  partnership 
expired  by  effluxion  of  time  on  1st 
August,  1861.  On  12th  September, 
B.  was  required  by  the  agent  of 
his  partners  to  account  with  them, 
and  refused.  Between  the  16th  and 
28rd  September,  B.  withdrew  fi-om 
the  bankers  of  the  firm  £1,177  6«., 
and  retained  it ;  there  being  then 
not  any  creditor  of  the  firm  except 
the  Plaintiffs,  as  members  of  the 
London  firm.  The  Plaintiffs  filed 
their  bill,  stating  that  at  the  disso- 
lution of  the  firm  by  effluxion  of 
time,  it  was  indebted  to  the  Lon- 
don firm  in  £16,000.  Defendant 
by  his  answer  admitted  this  state- 
ment '*  to  be  true  without  taking 
into  account  the  losses  sustained 
in  the  business  of  the  firm  by 
reason  of  the  wilful  neglect  and 
default  of  the  Plaintiffs."  A 
receiver  had  been  appointed.  On 
motion  upon  the  biU  and  answer 


and  affidavits  of  the  above  facts, 
the  Defendant  was  ordered  within 
one  week  to  pay  into  Court  to  the 
credit  of  the  cause  the  sum  of 
£1,177  6«.     Hart  v.  BeUnfante, 

E.  196 

III.  Parties  to  suit  for  dissolution. 
In  a  partnership  suit,  where  a 

dissolution  is  prayed,  all  persons 
who  have  an  interest  in  the  suit 
must  be  made  parties.  Dancker  v. 
Porter,  E.  813 

IV.  Sequestration     of     partnership 
estate. 

See  Sequestration,  U.  1,  d,   8; 
IV,  8. 

PAYMENT  INTO  COURT. 

See  Partnership,  II 
Railway,  4. 

PAYMENT  OUT  OF  COURT. 

See  Practice  (Equity),  XVII. 

PERJURY. 

See  Declaration. 

PERSONATION. 
See  Parliament,  III. 

PETITION. 
See  Action,  I. 

Sequestration,  V. 

PHYSICIAN. 
See  Surgeon. 

PLAN. 

See  Decree. 
I.  If  unnecessarily  referred  to  by 
deed,  not  to  he  looked  at  by  Court. 
The  Court  is  not  justified  in 
looking  at  a  plan,  not  a  part  of  a 
deed,  merely  because  an  unneces- 
sary reference  is  made  to  it  in  that 
deed.  Lee  v.  Melhoume  and  Subur- 
ban Bailway  Company,  L.  84. 


Iviii.  PLAN  OF  DISTRIBU- 
TION. 

See  Practice  (Insolvency),  VI. 

PLEADING  IN  EQUITY. 

See  Mistake,  I. 
Parties. 
1.  C.  sold  land  in  1837  to  B, 
and  in  1839  to  T.  In  1861,  the 
representatives  of  B,  filed  their 
bill  against  the  representatives  of 
T.  for  the  recovery  of  the  land, 
charging  notice  of  the  former  pur- 
chase by  B.  The  bill  did  not 
allege  that  B.,  or  his  representa- 
tives, ever  entered  into  possession 
of  the  land,  but  charged  that  the 
Defendant  "obtained  and  took 
possession  and  occupation  at  some 
time  unknown  to  the  Plaintiffs 
within  six  years  now  last  past,  and 
has  ever  since  been  and  now  is  in 
such  possession  and  occupation." 
On  demurrer,  "  for  that  it  appeared 
by  the  bill  that  the  suit  was  not 
brought  within  the  twenty  years, 
limited  by  the  Statute:"  if ^,  that 
on  such  allegations  it  must  be  in- 
tended against  the  Plaintiffs  that 
those  through  whom  the  Defendant 
claimed  were  in  possession  from 
the  date  of  T.*«  purchase  in  1839 
down  to  the  time  when  the  De- 
fendant himself  took  possession 
within  the  last  six  years ;  and  that 
if  it  had  been  intended  on  behalf 
of  the  Plaintiffs  to  rely  on  the  fact 
that  the  Defendant  had  not  been 
in  possession  any  more  than  the 
Plaintiffs  themselves  during  the 
earlier  years  of  the  period  of  limi- 
tation, the  bill  should  have  pleaded 
that  fact.  Datum  v.Plevim,     E.  81 

3.  To  an  administration  bill  by  a 
mortgage  creditor  on  behalf  of  him- 
self and  all  other  creditors,  against 
the  administratrix,  and  heir,  of 
an  intestate,  the  administratrix 
pleaded  that  before  suit  instituted 
she  had  sequestrated  the  personal 


PLEADING  IN  EQUITY. 

estate  of  the  intestate,  whereby  all 
such  personal  estate  became  and 
was  vested  in  the  official  assignee, 
and  prayed  to  be  dismissed  from 
the  suit.  Held,  by  the  full  Court, 
that  the  plea  was  no  answer  to  the 
bill,  and  must  be  over-ruled. 
Fairbaim  v.  Clarke,  E.  383 

3.  In  a  bill  by  one  partner 
against  her  co-partners,  praying  a 
dissolution  of  an  unincorporated 
joint-stock  association,  it  was  al- 
leged "  that  the  Plaintiff  and  the 
Defendants  are  the  present  share- 
holders and  partners  and  the  only 
shareholders  and  partners  in  the 
said  association."  The  bill,  how- 
ever, disclosed  other  persons  who 
at  some  former  period  were  share- 
holders and  partners  in  the  asso- 
ciation and  did  not  shew  that  these 
persons  had  transferred  their 
shares  in  accordance  with  the 
provision  of  the  deed  of  settlement 
in  that  behalf.  On  demurrer  for 
want  of  parties:  Held,  that  the 
general  allegation  that  the  Plaintiff 
and  Defendants  were  the  only 
partners  was  insufficient,  and  de- 
murrer allowed  with  costs.  Dancker 
V,  Porter,  E.  313 

4.  In  equity,  as  at  law,  the 
only  person  who  can  take  advan- 
tage of  the  misnomer  of  a  Defen- 
dant is  the  person  misnamed,  and 
it  is  no  objection  in  the  mouth  of 
a  co-defendant,  Ibid. 

6.  Rule  19  of  cap,  vi.,  of 
Supreme  Court  Rules  (allowing 
account  to  be  taken  at  the  hearing 
without  a  reference  to  the  Master) 
contemplates  the  case  of  an  ordi- 
nary bill  for  account.  To  bring  a 
case  within  this  rule,  a  special 
prayer  in  the  bill  is  not  necessary, 
though  if  you  choose  to  do  so  you 
may  frame  the  pleadings  to  meet  the 
case.       Taylor  v,  Southwood,  E.  99 
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PRACTICE  (COM.  LAW),  lix. 


6.  In  a  partnership  suit  by 
shareholders  in  a  mining  company 
it  is  not  necessary  that  the  bill 
should  contain  an  averment  that 
the  Plaintiffs  held  miners'  rights 
when  the  cause  of  suit  arose, 
though  it  would  be  necessary  to 
give  evidence  thereof  before  final 
relief  could  be  given.  Lee  v. 
Robertson,  E.  874 

POUNDAGE. 
See  Sheriff,  II. 

POUNDKEEPER. 
See  EoAD  Act. 

POWER  OF  ATTORNEY, 

A  power,  in  a  power  of  attorney, 
enabling  the  attorney  to  "  borrow 
lend  and  call  in  "  is  sufficient  to 
authorize  the  attorney  to  substi- 
tute one  mortgagor  for  another  on 
a  sale  by  the  original  mortgagor 
of  his  equity  of  redemption ;  for 
there  is  no  objection  to  his  doing 
in  a  summary  and  direct  way  the 
same  thing  which  he  might  do 
circuitously  and  indirectly.  Ex 
parte  Gessner,  In  re  Kirk, 

L  E.  &  M.  188 

PRACTICE  (COMMON  LAW). 

I.  Queen*8  Bench,  the  ffidde  of  Supreme 

Court, 
When  the  Superior  Common 
Law  Courts  at  Westminster  do 
not  agree  in  their  practice,  this 
Court  will  follow  the  Queen's 
Bench  practice  on  all  occasions. 
McMvUen  v.  PhiUips,  L.  16 

II.  Substituted  service  on  lunatic  in 

asylum, 

A  Defendant  being  lunatic  and 

confined  in  the  Yarra  Bend  Asylum, 

the  Court  refused  leave  to  effect 

substituted  service  on  the  super- 


intendent of  the  asylum ;  and,  it 
being  admitted  that  service  per- 
sonally might  have  a  dangerous, 
and  perhaps  a  fatal,  effect  on  the 
lunatic,  the  Court  also  refused 
to  intimate  any  opinion  that 
might  influence  the  superinten- 
dent to  permit  personal  service. 
Kesterson  v.  Smith,  L.  886 

PRACTICE  (DIVORCE  AND 
MATRIMONIAL). 

I.  Alimony. 

A  wife  against  whom  a  decree 
for  dissolution  has  been  pro- 
nounced may  apply  for  permanent 
alimony ;  notwithstanding  that  she 
has  filed  no  petition  for  permanent 
alimony  and  her  answer  does  not 
state  that  any  such  application  will 
be  made.  Camaby  v.  Camaby  and 
Livock,  L  E.  &.  M.  195 

n.  Attorney-General, 

In  a  suit  for  dissolution  of 
marriage,  in  the  course  of  the 
evidence  for  the  petitioner,  it 
appearing  that  the  copy  of  the 
petition,  which  by  the  15Ui  section 
of  the  Divorce  Act  should  have 
been  served  on  the  Attorney- 
General  on  the  same  day  as  the 
original  was  filed,  was  only  served 
four  days  after  that  date,  the  Court 
felt  bound  to  take  notice  of  the 
omission,  and  ordered  that  the 
cause  stand  over  till  the  next 
divorce  sittings,  in  order  that  the 
Attorney-General  might  be  applied 
to  for  his  consent,  intimating  that 
if  it  were  obtained  the  cause  might 
proceed,  but  that  if  not  the  peti- 
tion would  be  dismissed.  Camaby 
V,  Camaby  and  Livock,  I.  E.  <&  M.  65 

III.  Dismissal  of  Petition, 

After  the  time  for  appearance 
to  the  citation  has  elapsed  without 
the  respondent  wife  appearing,  the 
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petitioner  may  obtain  an  order 
dismissing  his  petition  without 
costs.     Pcumore  v.  Pcumore, 

I.  E.  &  M.  308 

rV.  Evidence  in  Divorce  9uit. 
See  Evidence,  V. 

V.  Isstie, 

Semhle,  that  in  a  suit  for  dissolu- 
tion of  marriage,  upon  the  expira- 
tion of  twenty  days  from  the  filing 
and  serving  of  the  answer  the 
cause  is,  without  any  replication, 
at  issue.  Camahy  v,  Camaby  and 
Livocky  I.  E.  &,  M.  65 

VI.  Judge's  order. 

An  order  of  a  Judge  sitting  in 
the  Matrimonial  and  Divorce  juris- 
diction, although  a  proceeding  on 
summons,  has  the  effect  of  a  rule 
of  Court,  just  as  an  order  of  a 
single  Judge  sitting  in  the  Equity 
jurisdiction  has  such  effect ;  and 
may  itself  be  a  foundation  to  a 
writ  of ^.  fa.     Hall  v.  HaU,  L.  833 

VII.  Protection  order. 

In  applications  for  the  protection 
of  the  wife's  separate  property,  the 
affidavits  should  not  merely  follow 
the  precise  terms  of  the  Act,  but 
should  give  particulars  and  details 
so  fiilly  that  the  Court  may  be 
reasonably  satisfied  of  the  facts  of 
the  case.     Pasmore  v.  Pasmore 

I.  E.  &  M.  66 
See  Pbotection  Order. 

VIII.  Service  of  citation. 

1.  Where  a  petitioner  in  divorce 
had  not  heard  of  her  husband  for 
four  years,  and  in  his  last  letter 
addressed  to  her  from  England  he 
had  requested  that  all  communi- 
cations as  to  his  private  affairs 
should  be  forwarded  to  his  uncle, 
also  resident  in  England,  the 
Court  granted  leave  to  make  sub- 
stituted service  of  the  petition  on 


the  uncle  in  England;  and 
ordered  the  citation  to  be  adver- 
tised in  the  Times  or  some  other 
newspaper  circulating  in  England 
at  any  three  times,  and  in  some 
paper  circulating  in  Victoria  three 
times,  with  mtervals  of  a  month 
between  each  advertisement.  Ho- 
mer V.  Homer,  I.  E.  &  M.  38 

2.  Except  in  cases  of  substituted 
service,  it  would  seem  to  be  un- 
necessary to  have  an  Order  of 
Court  for  service  of  the  citation 
out  of  the  jurisdiction.  Paemore 
V.  Pasmore,  I.  E.  &  M.  66 

3.  Where  the  respondent  wife 
was  living  at  B.,  in  England,  with 
her  father  and  brother,  and 
addressed  her  letters  from  B.,  and 
requested  answers  to  be  sent  there, 
personal  service  on  her  at  B.,  was 
directed  ;  or  if  she  could  not  be 
found,  tiien  substituted  service 
upon  her  father,  with  at  least  two 
advertisements  in  the  Times  at  an 
interval  of  a  month.  Wri{fht  v. 
Wright,  LE.&M.198 

4.  Where  the  co-respondent's 
residence  was  wholly  unknown  to 
the  petitioner,  although  he  had 
used  all  reasonable  means  to  find 
him,  personal  service  of  the  cita- 
tion was  dispensed  with,  upon  two 
advertisements  being  inserted  in 
one  of  the  Melbourne  daily  papers 
at  an  interval  of  one  monUi.    Ibid. 

IX.  Trial. 

1.  In  a  suit  by  husband  against 
wife  and  co-respondent  for  disso- 
lution of  marriage  on  the  ground 
of  adultery,  and  for  damages 
against  the  co-respondent,  the 
wife  appeared  but  did  not  answer, 
and  the  co-respondent  did  not 
appear.  The  petitioner,  without 
any  order  of  a  Judge,  set  down 
the  cause  for  hearing  by  the  fall 
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Court  without  a  jury.  When  the 
cause  came  on  for  hearing,  the 
petitioner's  counsel  applied  for 
leave  to  amend  the  petition  by 
striking  out  the  claim  for  damages. 
Hdd,  by  the  full  Court,  that  where 
damages  are  claimed  the  cause 
must  be  heard  by  a  jury;  that  a 
petitioner  claiming  damages  by 
his  petition  cannot  forego  tibem  at 
the  hearing,  but  must  obtain  the 
sanction  of  a  Judge  to  amend  the 
record  before  the  cause  is  set 
down  for  trial :  and,  that  a  cause 
cannot  be  set  down  for  trial, 
whether  before  a  jury  or  not, 
without  the  order  of  a  Judge,  and 
cause  ordered  to  stand  over  until 
next  divorce  sittings.  Tyers  v. 
Tyers  and  BeU,  I.  E.  &.  M.  63 

3.  In  a  suit  by  husband  against 
wife  and  co-respondent,  for  disso- 
lution of  marriage  on  the  ground 
of  adultery,  but  claiming  no 
damages  against  the  co-respon- 
dent, and  in  which  the  co-respon- 
dent did  not  appear,  the  wife 
answered,  admitting  some  of  the 
formal  allegations  in  the  petition, 
but  denying  the  adultery,  and 
charging  adultery  and  cruelty 
against  the  husband.  There  was 
no  replication,  and  a  Judge's 
Order  had  been  made  for  trial  by 
the  Court  only  without  a  jury. 
Hdd,  by  the  full  Court,  that  on 
the  Judge's  Order  the  hearing 
should  proceed;  and  that  the 
admissions  in  the  answer  of  the 
wife  needed  not  to  be  proved, 
unless  the  Court  required  it  for 
its  own  express  satisfaction. 
Camaby  v.  Carnaby  and  Livock, 

I.  E.  &.  M.  66 

PRACTICE  (ECCLESIAS- 

TICAL). 

See  CuBATOB. 


PRACTICE  (EC 
ASTICAI 

I.  AdverUsement. 

1,  The  advertise 
tention  to  apply  for 
of  three  executors 
will,  must  mentio 
executor  and  state 
to  apply  for  probai 
reserved  as  to  him. 

9.  Where  three 
named,  and  one  of  th 
it  is  not  necessary  tl 
tisement  of  intentio 
probate  should  eithe 
appointment  of  the 
the  application  will 
leave  reserved  as  U 
T.  H.  Pyke, 

II.  Affidavit  of  no  cm 
Where  on  a  motic 

tration  an  affidavit  1 
of  no  caveat  being 
and  the  motion  stan 
filing  of  other  affi 
the  motion  is  ren 
other  affidavits,  no 
of  no  caveat  need  b 
Kennedyy 

III.  AdtnmigtratUm 
annexo, 

O,,  by  his  will,  gi 
perty  to  A,  and  B,,  i: 
the  testator's,  wife 
but  appointed  no  es 
that  probate  could  : 
to  A.  and  B.  as  execi 
to  the  tenor ;  and,  a 
of  the  testator  beiuj 
the  widow  was  entit 
tration  cum  testameni 
upon  production  c 
consent  of  the  wido' 
and  of  an  affidavil 
children  were  infar 
tion  cum  testament 
granted  to  A.  and  L 
of  Qrant^ 


bdi. 
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IV.  Creditor. 

1.  On  a  motion  for  administra- 
tion to  a  creditor,  the  next  of  kin 
who  had  been  served  with  a  sum- 
mons to  shew  cause,  under  Sup. 
Ct.  Rides,  cap.  viii.,  s.  6,  appeared 
and  claimed  to  administer,  but  he 
had  not  advertised  his  intention 
to  apply  for  administration.  Held, 
that  the  creditor  was  entitled  to 
the  administration;  but  that,  if 
the  next  of  kin  had  any  substantial 
cause,  the  Court  might  revoke  the 
present  letters,  and  grant  others 
to  the  next  of  kin,  on  payment  of 
the  creditor's  costs.     In  re  Twist, 

L  E.  &  M.  17 

2.  Subject  to  higher  rights  a 
creditor  is  entitled  to  administra- 
tion, notwithstanding  the  pro- 
visions of  the  Act,  No.  99.  In  the 
goods  ofBergin,        I.  E.  &.  M.  190 

V.  Ecclesiastical  Courts  in  England, 
There  is  nothing  in  the  Supreme 

Court  Acts  or  Bules  directing  the 
Court  to  be  guided  by  the  practice 
of  the  Ecclesiastical  Courts  in 
England,  or  that  such  practice 
shall  form  the  basis  of  its  adminis- 
tration, in  cases  not  specifically 
provided  for,  as  there  is  with 
reference  to  the  Common  Law  and 
Equity  jurisdictions  of  the  Court. 
In  re  Twist,  I.  E.  &  M.  17 

VI.  Sureties,  JuMification  of 
Leave  for  the  sureties  in  admi- 
nistration to  justify  in  the  country 
instead  of  before  the  Master  in 
Melbourne,  will  only  be  granted 
where  there  are  special  circum- 
stances ;  and  it  is  not  such  a  special 
circumstance  that  the  estate  is 
small,  unless  it  be  sworn  under 
£300.  In  re  Monks,    L  E.  &  M.  14 

VII.  Sureties,  Number  of 

1.  The  Court  will  not,  on  the 
ground  that  the  absent  next  of  kin, 


applying  for  letters  of  admistra- 
tion,  is  in  indigent  circumstances, 
dispense  with  one  of  the  "  two  or 
more  able  sureties"  required  of 
the  person  to  whom  administra- 
tion is  granted,*  under  the  statute 
of  Charles  IL     In  re  Kinderlin, 

L  E.  &  M.  11 

S.  In  the  case  of  executors  out 
of  the  jurisdiction,  the  Court 
requires  that  they  should  enter 
into  similar  bonds  and  sureties  to 
those  given  by  administrators.  In 
the  case  of  administrators  the 
Court  has  no  power  to  dispense 
altogether  with  sureties  ;  but  the 
Statute  of  Charts  II.  only  requires 
some  security,  without  specifying 
the  amount ;  and  the  Courts  have 
invariably  reduced  the  amount 
where  the  debts  were  trifling,  or 
where  there  were  no  debts  at  alL 
Application  that  probate  might 
issue  to  executors  out  of  the 
jurisdiction,  without  any  security 
being  given,  refused.  In  the  goods 
o/ElUs,  LE.&M.  191 

3.  Where  a  husband  survives 
his  wife,  and  dies  without  having 
taken  out  administration  to  her 
effects,  administration  will  be 
granted  to  his  executor;  and  in 
such  case  the  Court  will  allow  the 
administration-bond  to  be  entered 
into  with  one  surety  only.  In  the 
goods  of  Crawford,     I.  E.  &  M.  192 

VIII.  Valuation  sworn  to  insufficienL 

4.  Where  the  value  of  an 
intestate's  property  exceeds  the 
amount  sworn  to,  and  for  which 
security  was  given  by  the  admi- 
nistrator, the  proper  course  is  to 
permit  the  administrator  to  pay 
the  additional  fees,  to  amend  the 
letters  of  administration  by  insert- 
ing the  proper  sum,  and  to  require 
the  administrator  to  enter  into  a 
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fresh     bond    to     the    necessary 
amount.    In  the  goods  of  Thomley, 
1.  E.  &  M.  104 

PRACTICE  (EQUITY). 

I.  Accotmt. 

1.  Where  the  evidence  is  unsa- 
tisfactory and  not  unlikely  to  be  at 
all  events  to  a  certain  extent 
rebutted,  a  decree  for  a  specific 
sum  under  Stip.  Ct,  Rules,  cap.  vi., 
R.  19,  in  place  of  a  decree  for  an 
account  will  not  be  made.  Tuckett 
V.  Alexander,  E.  87 

2.  Whether  Rule  19,  of  cap.  vi., 
oiSup.  Ct.  Rides,  should  be  held  to 
apply  to  the  case  of  a  defendant 
who  has  not  defended  the  suit, 
queere,  Ibid, 

8.  Account  taken  at  the  hearing, 
under  Sup,  Ct,  Rides,  cap.  vi.,  R,  19. 
Bulling  v.  Bryant,  E.  121 

See  Estoppel. 

II.  Amendment, 

See  Injunction,  2. 

Infra,  XV.  1,  XVIII.  1. 

in.  Appeals, 

1.  In  appeals  it  is  the  practice 
in  this  Court  that  the  Appellant 
should  begin.    Taylor  v,  SoiUhwood, 

E.29 

2.  Except  by  consent  the  Court 
will  not  hear  an  appeal  from  a 
decree  unless  the  decree  be  drawn 
up.     Wadddl  v,  Patterson,      E.  48 

8.  Cases  for  hearing  on  appeal, 
unless  entered  before  the  time 
appointed  for  the  commencement 
of  the  Appeal  Sittings,  cannot  be 
heard  at  those  sittings,  except  by 
consent     In  re  Stephenson, 

1,  E.  &  M.  114 

4.  Semble,  that  the  mere  fact  of 
any  particular  ground  of  appeal 
bemg  included  in  the  notice  of 
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appeal  is  not  to  bind  the  Court  to 
take  notice  of  it,  if  it  be  not  opened 
or  alluded  to  in  argument.  Traxnor 
V,  Municipal  Council  of  Kilmore, 

E.  298 

rV.  Appearance  on  motion. 

Parties  named  in  an  injunction, 
but  not  served  with  the  notice  of 
motion  to  attach  for  contempt  by 
breach,  are  not  entitled  to  appear 
to  say  they  have  not  been  served, 
Lane  v,  Hannah,  E.  66 

V.  BiU. 

If  the  original  bill,  bearing  the 
seal  of  the  Court,  be  in  writing, 
there  is  nothing  to  prevent  the 
service  upon  the  Defendants  of 
printed  copies.     Dancker  v.  Porter, 

E.  818 

YI.  Commission  de   lunatico    ingvi- 
rendo. 

See  Lunacy. 

Vn.  Consent. 

See  Consent  Obdeb. 

VIII.  Dismissal  for  want  of  prosecu- 
tion. 
Defendant  gave  notice  of  a 
motion  to  dismiss  for  want  of  pro- 
secution. Plaintiff  before  this 
motion  came  on  set  down  the 
cause,  and  gave  Defendant  notice 
of  the  step.  Defendant  moved  to 
dismiss,  and  mentioned  to  the 
Court  that  the  cause  had  been  set 
down  since  the^  notice  to  dismiss. 
Plaintiff  did  not  appear  on  the 
motion  to  dismiss,  and  the  cause 
was  dismissed.  On  motion  by 
Plaintiff  to  reinstate,  and  that 
Defendant  should  pay  the  costs. 
Held,  that  the  Defendant  was  not, 
after  learning  that  the  cause  was 
set  down,  bound  to  call  the  atten- 
tion of  the  Court  to  that  fact,  nor 
bound  to  suit  his  motion  to  it; 
that  he  was  regular  in  what  he 
did ;  and  that  the  bill  was  rightly 
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dismissed.  However,  under  the 
circumstances,  bill  reinstated  on 
terms  of  Plaintiff  paying  costs  both 
of  the  motion  to  dismiss,  and  of 
the  motion  to  reinstate.  Tlwmp- 
8on  V.  TulUdge,  E.  108 

IX.  Further  directions. 

In  a  creditor's  administration 
suit  the  Master  reported  that 
£2,206 148.  was  due  to  the  Plaintiff 
on  a  mortgage  of  property  directed 
by  the  decree  to  be  sold,  and  that  the 
property  had  been  sold  under  the 
decree  for  J61,243,  which  was  paid 
into  Court.  On  the  Master's 
report  being  presented  for  confir- 
mation, the  Plaintiff,  with  consent 
of  the  only  Defendant  who  de- 
fended, moved  for  an  order  that 
the  money  in  Court  be  paid  to  the 
Plaintiff,  there  being  no  other 
estate,  real  or  personal,  to  bear 
the  expense  of  prosecuting  the 
other  inquiries  under  the  decree. 
Heldy  that  the  motion  was  irregular, 
and  that  the  cause  must  be  set 
down  for  further  directions.  Broum 
V.  Meldrum,  E.  129 

X.  Ovardian,  appointment  of 

On  an  order  of  the  Court  refer- 
ring to  the  Master  to  appoint  a 
guardian,  the  guardian  is  suffi- 
ciently appointed  by  the  Master's 
report  being  confirmed.  The 
order  of  reference  to  the  Master 
should  also  embrace  the  costs  of 
the  application  and  reference.  In 
re  Talbot,  E.  86 

XI.  Hearing. 

If  the  Plaintiff  do   not  appear 

upon  a  cnnSQ  being  called  on  for 
hearing,  u]>oii  proof  of  service 
upon  the  Defendant  of  notice  by 
tha  Piaiiitift'of  his  having  set  the 
cause  down  for  heari]i|^,  the  bill 
will    be     dismissed     with     cost^. 


XII.  Infant,  Stdt  on  behalf  of. 

See  Infant,  2. 

XIII.  Injunction. 

See  Injunction. 

XrV.  Master's  Report. 

1.  Senible,  that  in  all  cases 
where  creditors  come  in,  in  the 
Master's  office,  they  are  entitled 
to  notice  of  the  intended  presen- 
tation of  the  report  for  confirma- 
tion.    Clough  V.  Gray,  E.  308 

3.  In  a  creditor's  administration 
suit  the  claim  of  an  alleged  creditor 
was  disallowed  by  the  Master,  and 
the  Master's  report  of  the  dis- 
allowance of  the  claim  was,  with- 
out ihQ  notice  required  by  the 
Bules  having  been  given  to  the 
claimant,  presented  to  the  Court, 
and  confirmed.  On  motion,  the 
claimant  obtained  leave  to  except 
to  the  report.  Ibid. 

8.  The  confirmation  of  a 
Master's  report  not  excepted  to, 
though  not  absolutely  of  course, 
neither  demands  nor  receives  any 
examination  by  the  Court,  and  is 
not  equivalent  to  previous  leave  to 
do  an  act  stated  by  the  report  to 
have  been  done.  Lamach  v. 
AUeyne,  E.  343 

XV.  Ne  exeat  Colonid. 

1.  The  writ  Ne  exeat  Colonid  may 
issue  for  costs  before  taxation.  An 
order  for  the  issue  of  such  writ 
may  be  made  by  a  single  Judge  in 
Chambers ;  and  the  writ  may  be 
issued  on  such  order  without 
drawing  up  any  Order  of  Court 
Though  the  sum  for  which  the 
pHi'ty  is  to  be  arrested  be  in  the 
body  of  the  writ  it  should  also  b© 
*'  endorsed  in  words  at  full  length" 
as  an  intioiation  to  tlie  Sheri^, 
The  omission  of  such  endorsemetit 
may  be  amended  by  the  Courts 
Mn^jioH  V*  Bourne t  K,  1 
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9.  Where  the  order  for  a  ymt 
Ne  eoceaJt  CoUmia  is  obtained  from 
a  Judge  in  Chambers,  a  formal 
order  to  the  officer  of  the  Court 
for  its  issue  should  be  drawn  up. 
Simpson  v.  GooU,  E.  245 

8.  It  is  not  necessary  to  serve 
the  Defendant  with  a  copy  of  the 
writ  Ne  exeat  Colonid.  Ibid. 

4.  The  return  which  the  or- 
dinary form  of  the  writ  Ne  exeat 
Colonid  requires  the  Sheriff  to 
make  under  seal  is  confined  to 
the  security  taken  by  him.      Ibid, 

XVI.  Notice  of  motion. 

Though  more  convenient,  yet  it 
is  not  the  practice  to  specify 
grounds  in  a  notice  of  motion. 
Musson  V,  Bourney  E.  1 

XVII.  Payment  out  of  Court. 

See  Attorney  and  Solicitor,  VIII. 
In  a  suit  by  a  mortgagee  for 
himself  and  all  other  creditors 
against  the  mortgagor  and  others, 
there  was  a  decree  for  an  account 
of  what  was  due  on  the  mortgage; 
for  a  sale  of  the  mortgage  security, 
and  payment  of  the  proceeds  into 
Court ;  and  for  the  usual  accounts 
of  the  personal  estate,  and  an  in- 
quiry as  to  other  real  estate.  The 
Master  reported  that  £2,206  14s. 
was  due  on  the  mortgage,  and 
that  the  mortgaged  property  had 
been  sold  for  £1,243,  which  was 
paid  into  Court.  On  further 
directions,  it  appearing  that  there 
was  no  other  estate,  real  or  per- 
sonal, to  bear  the  expense  of  pro- 
secuting the  other  inquiries  under 
the  decree,  an  order  was  made  for 
payment  to  the  Plaintiff  of  the 
money  in  Court.  Brown  v.  Mel- 
drum,  E.  129 

XVIII.  Receiver. 

See  Keceiver. 
1.  After  an  order  at  the  hearing 
6* 


giving  liberty  to  amend  for  want 
of  parties,  and  before  amendment, 
a  motion  by  Plaintiffs  for  a 
receiver,  refused  as  unprecedented. 
Gladstone  v.  BaU,  E.  9 

2.  The  general  power  of  the 
receiver  in  an  administration  suit 
to  grant  leases  of  the  property  of 
infant  parties  extends  to  any 
number  of  years  during  the 
minority;  and  the  Master  may, 
without  an  express  reference  by 
the  Court,  approve  of  a  lease  for 
more  than  one  year,  if  during  the 
mmoniy.  Brock  v.McPhaU,   E.  12 

XIX.  Sals. 

In  a  suit  by  equitable  mortgagee 
against  devisees  of  mortgagor, 
some  of  whom  were  infants:  Held, 
that  as  it  was  for  the  interest  of 
the  infants  that  there  should  be 
no  delay,  there  should  be  with 
consent  of  parties  sm  juris  an 
immediate  sale.    Henty  v.  Hodgson. 

E.  260 

XX.  Service. 

1.  The  Court  will,  under  18 
Vic.,  No.  31,  sec.  1,  make  an  order 
for  personal  service  of  an  infant 
Defendant  residing  in  England, 
and  without  any  guardian.  CoUey 
V.  CoUey,  E.  101 

2.  Semhle,  That  a  trustee  who 
has  never  acted,  and  who  has  been 
long  out  of  the  jurisdiction,  need 
not  be  served  with  notice  of  a 
petition  under  the  Trustee  Act,  1856, 
for  the  appointment  of  a  new 
trustee  in  his  place.  In  re  PostU- 
thwaite.  E.  173 

3.  Substituted  service  directed 
upon  attorney  at  law  of  one  of  the 
Defendants  in  equity,  in  an  action 
by  her  for  the  recovery  of  part  of 
the  real  estate  of  the  deceased. 
Lonsdale  v.  Batman,  E.  341 
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XXI.  Sigruxhirs  of  Counsel, 

If  the  original  draft  of  an 
answer  be  signed  by  counsel,  the 
engrossment,  sworn  by  the  De- 
fendant and  delivered  to  the 
Plaintiff,  need  not  have  upon  it 
any  copy  of  such  signature.  Lee 
V,  Robertson,  E.  874 

XXII.  Supplemental  Suit. 

See  Revivob. 
In  a  supplemental  suit,  of  the 
nature  of  a  bill  of  revivor  to  bring 
before  the  Court  an  infant  bom 
after,  but  interested  in,  the  decree 
in  the  original  suit,  the  regular 
course  is  to  set  the  supplemental 
suit  down  for  taking  evidence  and 
obtain  a  supplemental  decree ; 
but  the  evidence  need  only  be  the 
former  proceedings  and  tiie  date 
of  the  birth  of  the  child ;  and  the 
parties  need  only  be  the  Plaintiff 
in  the  original  suit  and  the  infant. 
Bank  of  Au^stralasia  v,  Oibb,     E.  96 

XXin.  Writ  of  Summons. 

1.  There  can  be  no  copy  of  the 
seal  on  the  sealed  writ  of  summons 
endorsed  on  a  Bill  in  Equity,  and 
the  omission  of  the  usual  letters 
"  L.S."  from  a  served  copy  of  the 
writ  does  not  vitiate  the  copy. 
Jamieson  v.  AUen,  E.  19 

2.  The  Master's  name  need  not 
be  added  to  the  copy  for  service  of 
the  sealed  writ.  Ibid. 

3.  The  writ  must  contain  the 
name  of  every  Plaintiff ;  but  need 
not  contain  the  "  place  of  business  " 
or  "address"  of  the  Plaintiffs, 
except  where  they  appear  in 
person.  Ibid. 

PRACTICE  (INSOLVENCY). 

See  Sequestration. 
I.  Affidavit. 

1.  Rule  4,  of  cap.  x.,  of  Supreme 
Court  Rules,  as  to  erasures,  &c.,  in 


affidavits,  is  imperative,  and  ap- 
plies equally  to  material  and 
immaterial  erasures  and  interlinear 
tions.     In  re  Stqthenson, 

L  E.  &  M.  114 
2.  It  is  ground  for  reversing  the 
decision  of  the  Judge,  and  dis- 
charging an  Order  nisi  for  seques- 
tration, that  the  affidavit  on  which 
it  was  obtained  contains  interlinea- 
tions, not  "  noticed  in  the  margin 
opposite  thereto  by  the  officer  or 
person  taking  such  affidavit."  Ibid. 

II.  Appeal  from  Commissi(mer. 

1.  Where  the  Chief  Commis- 
sioner of  Insolvent  Estates  has 
refused  a  certificate,  the  Insolvent 
must  appeal  to  the  Court  at  its 
next  sitting ;  and  the  Court  will 
not  grant  leave  to  appeal  at  a  later 
sitting  on  the  ground  of  surprise. 
In  re  Oreenlaw,  I.  E.  &  M.  7 

2.  There  is  no  appeal  from  the 
Chief  Commissioner  of  Insolvent 
Estates  direct  to  the  frill  Court 
sitting  as  a  Court  of  Appeal.  In  r$ 
Pascoe,  I.  E.  &  M.  121 

3.  The  time  when  the  Chief 
Commissioner  pronounces  his 
decision,  granting,  suspending,  or 
refusing  a  certificate,  is  the  time 
to  which  any  intending  appellant 
must  look,  under  7  Vic.,  No.  19, 
sec,  20,  as  the  one  from  which  to 
date  "  the  next  sitting  of  the 
Court,"  at  which  he  must  appeal : 
and  if  the  appeal  be  not  made,  or 
saved,  at  "  die  next  sitting,"  it  is 
lost.     In  re  Klein       I.  E.  &  M.  189 

4.  The  Insolvent  Commissioner 
refused  a  certificate  on  the  28th 
July.  The  next  "  sitting  of  the 
Court "  was  on  the  31st  July.  On 
the  latter  day  the  insolvent  by 
counsel  did  not  "complain  or 
appeal,"  but  mentioned  the  case  to 
the  Court,  and  obtained  its  en- 
largement till  the  following  "next 
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sitting  of  the  Court."  Held,  that 
as  there  is  no  particular  mode 
prescribed  by  the  Act  for  com- 
mencing an  appeal,  it  is  a  suffi- 
cient initiation  of  the  "  complaint 
or  appeal "  for  counsel  to  mention 
it,  and  that  the  Court  is  then  suffi- 
ciently seized  of  it,  to  adjourn  it 
to  a  subsequent  day.  In  re  Wilson, 
I.  E.  &  M.  141 

HI.  Appeal  from  primary  Jvdge 

1.  On  appeal  from  the  primary 
Judge  in  the  matter  of  an  insol- 
vent's certificate,  all  the  grounds 
of  opposition  taken  before  the 
Commissioner  are  open,  though 
the  whole  of  them  were  not  taken 
before  the  Judge,  nor  specified  in 
the  grounds  of  appeal.  In  re  Perry. 
I.  E.  &  M.  160 

S.  Semble,  that  on  an  appeal 
against  the  refusal  of  an  insol- 
vent's certificate,  the  practice  is 
for  the  appellant's  Counsel  to 
open,  and  the  Counsel  for  the 
respondent  to  reply.  Ibid, 

8.  A  notice  of  appeal,  under  19 
Vic.,  No.  13,  sec.  6.  which  did  not 
in  itself  specify  any  grounds  of 
appeal,  but  stated,  in  the  words  of 
the  Act,  that  the  grounds  on  which 
it  was  intended  that  such  appeal 
should  be  made,  were  those  briefly 
and  distinctly  set  forth  in  the 
petition  of  appeal,  held  sufficient. 
Ex  parte  Gesmer,  In  re  Kirk, 

I.  E.  &  M.  183 

rV.  Certificate. 

See  Certificate,  Refusal  of. 
Supra.,  II.,  III. 

1.  Where  a  certificate  is  granted 
by  the  Chief  Commissioner,  under 
7  Vic,,  No.  19,  sec.  17,  it  is  his 
duty  to  present  it  for  confirma- 
tion ;  but  where  it  is  suspended 
or  refused  by  him,  it  is  not  neces- 


sary for  him  to  come  into  Court ; 
the  bringing  of  the  matter  into 
Court  being  then  cast  on  the 
party  dissatisfied  with  the  decision. 
In  re  Klein.  I.  B.&M.  189 

2.  Application  to  the  Court  by 
an  insolvent  for  the  grant  of  his 
certificate  under  the  rider  to  10 
Vic.,  No.  14,  should  be  by  rule 
nisi  to  be  served  on  the  official 
assignee.     In  re  ConneU, 

1.  E.  &  M.  182 

V.  Enlargement  of  rule  nisi  for  com- 

pulsory sequestration. 
1.  Rules  nisi  for  compulsory 
sequestration  are  not,  without 
good  grounds  shewn,  to  be  en- 
larged "  in  hopes  of  a  settlement," 
where  the  official  assignee  is  not 
in  possession.     In  re  Keighran, 

I.  E.  &  M.  8 

3.  Adherence  to  a  stricter 
practice  as  to  enlargements  of 
rules  nisi  for  sequestration  ap- 
proved of;  and  a  peremptoiy 
enlargement  of  the  rule  "  on  this 
occasion,"  granted  only  on  pay- 
ment of  full  costs  by  the  applicant. 
In  re  Doumie  and  Murphy. 

I.  E.  &  M.  109 

VI.  Plan  of  distribution. 

See  Official  Assignee. 
1.  On  a  motion,  under  6  Vic., 
No.  17,  s.  90,  which  enacts  that 
any  person  objecting  to  a  plan  of 
distribution  shall  apply  to  the 
Court,  calling  on  the  trustees  (now 
assignees),  "and  also  upon  the 
parties  whose  interest  might  be 
affected  thereby,"  to  shew  cause 
why  the  plan  should  not  be 
amended :  Held,  that  every  creditor 
has  a  right  to  notice  and  to  appear ; 
but  that  service  may  be  dispensed 
with  where  the  Court  sees  peculiar 
difficulties  or  circumstances  to  jus- 
tify it,  and  that  a  plan  of  distribu- 
tion is  not  to  be  opened  after  the 
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six  months  prescribed  by  the 
statute  for  its  filing,  unless  on  the 
terms  of  the  applicant  paying 
every  farthing  of  lie  costs.  In  re 
Miller  Brothers,  I.  E.  &  M.  77 

2.  The  plan  of  distribution  of 
every  estate  ought  to  state  the  out- 
standing assets ;  and  if  there  are 
none,  it  ought  to  state  so.  In  re 
Harper,  I.  E.  &  M.  86 

8.  Practice  as  to  including  in, 
or  excluding  from,  the  plan  of  dis- 
tribution tile  official  assignee's 
costs  of  opposing  proof  of  debts 
considered.  Ibid. 

4.  After  a  plan  of  distribution 
was  filed,  and  before  confirmation, 
a  fresh  creditor  claimed  to  prove, 
and  was  successfully  resisted  by 
the  official  assignee.  On  an 
application  by  the  official  assignee 
to  amend  his  plan  by  inserting  £12 
costs,  incurred  by  him  in  resisting 
the  fresh  claimant,  the  Court 
granted  the  application;  but  said 
that  the  better  course  would  have 
been  that  the  plan  should  have 
been  confirmed,  and  then  any 
fresh  applicant  would  have  got 
permission  to  re-open  it  only  upon 
the  terms  that  he,  whether  success- 
ful or  unsuccessfiil  in  his  applica- 
tion, should  pay  all  the  costs 
incurred  by  all  parties.  In  re 
Eoden,  I.  E.  &  M.  96 

6.  A  solicitor  rendered  to  a 
person  making  a  voluntary  seques- 
tration services  in  preparing  the 
schedule,  and  subsequently  at  the 
meetings  in  the  estate,  for  which 
the  taxed  charges  were  J616  2<.  2d. 
The  solicitor  did  not  shew  promp- 
titude in  taxing  and  presenting  his 
costs,  and  the  official  assignee 
refused  to  pay  a  balance  found  due 
on  taxation,  the  plan  of  distribu- 
tion having  been  filed  before  this 


claim  for  costs  was  made.  The 
solicitor  entered  a  caveat  against 
confirmation  of  the  plan ;  and  in 
person  moved  to  amend  the  plan, 
by  the  insertion  of  the  unpaid 
balance  of  his  taxed  costs.  EM, 
that  the  costs  were  not  chargeable 
at  all ;  and  that,  at  all  events,  they 
should  have  been  taxed  with  the 
greatest  promptitude,  so  that  the 
solicitor's  claim  should  not  be  a 
clog  on  the  filing  of  the  plan  ;  and 
motion  refused.    In  re  Anmer, 

I.  E.  &  M.  100 

VII.  Security  for  fees,  Sc. 

The  certificate  that  security  for 
payment  of  fees,  &c,,  has  been 
found,  required  by  6  Vic.,  No.  17, 
sec.  16,  to  be  endorsed  on  a  petition 
for  compulsory  sequestration, 
must  be  signed  by  the  Chief  Com- 
missioner personally.  In  re  OUxer 
and  Trethowan,         I.  E.  &.  M.  179 

VIII.  Supreme  Court  Rules, 

Cap.  X.  of  the  Supreme  Ckmrt 
Rules,  headed  "  Miscellaneous," 
applies  to  proceedings  in  the  In- 
solvency jurisdiction.  In  re  Sts- 
phenson,  L  E.  &.  M.  114 

IX.  Voluntary  sequestration,  Partiet 
to  be  served  on  appUctUion  to  set  aside. 

On  an  application  by  a  creditor 
to  set  aside  a  voluntary  sequestra- 
tion made  by  one  partner  only  of 
a  firm  of  two,  the  Official  Assignee 
does  not  represent  all  parties; 
and  notice  must  be  given  to  "  all 
the  parties,"  including  the  party 
voluntarily  sequestrating.  In  re 
Yorston  and  W^beter,    ^  E.  &  M.  96 

X.  Waiver  of  objections. 

1.  Preliminary  objections  to  a 
rule  niei  for  sequestration,  must  be 
taken  when  Counsel  appears  to 
oppose  an  enlargement  of  the  rule 
nisi;  otherwise  when  cause  comes 


PRACTICE  (INSOLVENCY). 

to  be  shewn,  they  will  be  deemed 
waived,  though  grave  ones.  In  re 
McMurrey,  I.  E.  &  M.  103 

2.  On  a  rule  nm  for  compulsory 
sequestration,  the  objection  that 
the  summons  has  been  impro- 
perly served,  is  waived  by  the 
alleged  insolvent  filing  other 
objections.     In  re  Harry, 

I.  E.  &  M.  186 

PREFERENT  CREDITOR. 

1.  Section  41  of  the  Insolvent 
Act,  6  Vic.,  No.  17,  enacting  that 
no  distress  for  rent  shall  be  made, 
levied,  or  proceeded  in,  after 
sequestration ;  and  giving  the 
landlord,  in  preference  to  other 
creditors,  six  months'  rent  "  out 
of  the  assets  of  the  estate,"  applies 
only  in  cases  of  the  insolvency  of 
the  person  whose  goods  would  be 
liable  to  distress.  In  re  Brown, 
Ex  parte  Tolson,         I.  E.  &  M.  93 

3.  jd.  leased  to  B.,  who  sub-leased 
to  (7.  The  estate  ofB,  was  seques- 
trated after  more  than  six  months' 
rent  from  him  to  A.  had  become 
due.  A .  claimed  before  the  district 
Insolvent  Commissioner  to  rank 
on  the  estate  of  J?,  as  a  preferent 
creditor  for  six  months'  rent,  and 
to  prove  with  the  other  creditors 
of  B.  for  the  remaining  rent.  The 
Commissioner  refused  to  allow 
any  portion  of  the  claim  to  rank 
as  preferential,  as  tliere  were  no 
goods  of  B.  on  the  premises  at  the 
time  of  the  sequestration.  On 
appeal,  the  Commissioner's  deci- 
sion was  affirmed.  Ibid. 

PREFERENCE  (FRAUDU- 
LENT). 

See  Fbaudulent  Pbefebence. 


PRETENDED  TITLES.  Ixix. 

A  tritst  estate  transferred  under  decree 

of  Govrt  not  within  33    Hen. 

VIIL,  cap.  9. 

The  conveyance  of  an  estate 

transferred  by  the  decree  of  the 

Court  from  one  trustee  to  another 

cannot  be  deemed  a  pretended  title 

— still  less  the  trustee  a  purchaser, 

under  32 -ff.  VIIL,  cap.  9.  A' Beckett 

V.  Matthewsan,  L.  29 

PRINCIPAL  AND  AGENT. 

I.  Admission  by  agent. 

See  Evidence,  I. 

II.  Authority  of  agent. 

See  Embezzlement  I. 
An  authority  to  enter  into 
occupancy  does  not  include  an 
authority  to  admit  the  fact  of 
occupancy;  and  evidence  of  an 
admission  by  an  agent  of  the  prin- 
cipal's occupancy  is  not  proof  of 
such  occupancy  sufficient  to  fix 
the  princii)al  with  payment  of 
rates  due  only  from  an  occupant. 
Laing  v.  Herbert,  L.  165 

III.  Agent  only. 

See  Cebtificate,  L  3. 

CONSTBUCTION  4. 

IV.  Factor :  Agent  "  entrusted  "  with 
goods. 

A  factor,  or  person  entrusted 
with  goods,  with  power  to  sell  and 
deliver  them,  has  no  authority  to 
stipulate  for  his  principal  with  the 
buyer,  for  storage  of  the  goods  by 
the  principal  on  behalf  of  the 
buyer.    Brebner  v.  Birket,      L.  205 

V.  lAabiUty  of  principal  far  acts  of 

agent. 

See  Injunction,  3. 

VI.  Misappropriation  by  agent. 

See  Cebtificate,  L 

Vn.  Solicitor  when  agent  of  client. 
See  Attobnet  and  Solicitob,  V. 


PROHIBITION. 


PROTECTION  ORDER.  Ixxi. 


were  brought  before  the  adjudi- 
cating justices.  2.  That  execution 
of  an  order  of  justices  for  calls 
claimed  by  the  "  official  agent "  of 
a  mining  partnership  registered 
under  the  Act,  No  109,  ought  not 
to  be  restrained  on  the  ground 
that  there  was  no  proper  evidence 
before  the  magistrates  of  publica- 
tion in  the  newspapers,  if  this  objec- 
tion were  not  taken  below.  In  re 
Mackenzie^  Ex  parte  Clarke,      L.  135 

II.  Conmction  harshly  and  arbUra- 

rUy  made:  prohibition  re/tued: 

Jtutices  costs. 

Prohibition  against  a  conviction 

"  harshly  "  and  "  arbitrarily  "  made 

by  Justices  refused,  but  their  costs 

not  granted.    In  re  Balcombe^ 

L.  40 

III.  Costs  of  opposing. 
See  Costs,  V. 

PROMISSORY  NOTE. 

An  instrument  in  these  words 
and  figures: — "I  promise  to  pay 
the  sum  of  Jg49  ISs.  ^,,  and  costs, 
for  value  received,"  is  not  a  pro- 
missory note,  because  not  for  a  sum 
certain ;  and  cannot  be  made  such 
by  abandoning  the  costs  in  the 
particulars  of  demand.  Bentley  v, 
Jamieson,  L.  145 

PROOF  OF  DEBT. 

See  Abandonment,  II.  1. 
Official  Assignee,  1,  3. 

PROSECUTIONS  (PRIVATE). 
See  Infobmation,  III. 

PROSPECTUS. 

0/  company,  variance  between,  and 
deed  of  association. 
See  Company,  VII. 


See  Pbaotioe  (Divoeoe,  Ac),  VII. 

S.  M.,  a  married  woman,  on  the 
28th  September,  1860,  obtained, 
under  the  Act  No.  125,  s.  7,  a  pro- 
tection order,  protecting  her  subse- 
quently-acquired property  against 
her  husband,  or  his  creditors,  or 
persons  claiming  under  him.  On 
the  8th  January,  1861,  she  became 
entitled,  as  next  of  kin,  to  a  share 
of  the  estate  of  her  brother  D.  K., 
deceased  intestate.  The  adminis- 
trator of  D.  K.,  presented,  under 
the  Act  No.  112,  s.  62,  a  petition 
for  the  opinion,  advice,  or  direction 
of  the  Court  whether  he  would  be 
justified  in  paying  the  share  of 
S.  M.  to  her  personally.  The 
petition  was  served  on  S.  M's  hus- 
band, and  he  appeared,  consented, 
and  offered  to  execute  a  release 
to  the  administrator.  Held,  that 
there  was  no  necessity  for  any  con- 
sent or  release  by  the  husband, 
and  that  the  money  might  be  paid 
to  the  wife  on  her  own  receipt. 
In  re  Kennedy,  E.  248 

PROVOCATION. 

See  Cbuelty,  7,  9. 

PURCHASE. 

By    guardian    ad    litem     or     next 
friend. 

See  Infant,  4. 


PURCHASE  MONEY. 
Over-paid. 

See  Lien,  1. 


QUALIFICATION. 
Of  Member  of  Parliament. 
See  Pabliament,  IL 


Ixxii.    QUO  WARRANTO. 

A  rule  nisi  for  a  writ  of  quo  war- 
ranto must  shew  the  grounds  on 
which  it  was  obtained.  In  re 
Municipal  Council  of  Smythesdale, 
Ex  parts  Lynch,  L.  117 


RAILWAY. 


See  Attorney  and  Solicitor,  VIII. 

1.  Under  a  decree  in  a  suit  for 
sale  of  lands  with  the  approbation 
of  the  Master,  a  motion  by  a  Rail- 
way Company,  on  notice  to  all  par- 
ties in  the  suit,  that  the  Company 
might  be  at  liberty  to  lay  propo- 
sals for  purchase  before  the  Master, 
and  that  in  case  the  parties 
should  not  agree  as  to  the  compen- 
sation, the  Master  should  elect  for 
the  parties  to  the  suit  whether 
such  compensation  should  be 
determined  by  arbitration  or  by  a 
jury,  dismissed  with  costs,  as 
unsustained  by  authority  or  prin- 
ciple.    Williamson  v.  Courtney, 

E.  21 

2.  A  receiver  having  been 
appointed  of  land  the  subject- 
matter  of  a  suit;  a  Railway 
Company  having  obtained  liberty 
from  the  Court,  notwithstanding 
the  appointment  of  the  receiver, 
"  to  proceed  in  pursuance  of  the 
'Lands  Clauses  Consolidation  Act, 
1845,'  incorporated  in  the  Com- 
pany's Act,  to  take  and  occupy 
the  land  required";  and  such 
Company  having  proceeded  to 
enter  on  the  land  not  "in  pur- 
suance" of  the  requirements  of 
the  '*  Lands  Clauses  Consolidation 
Act**;  Held,  that  a  proceeding  of 
this  kind  is  a  contempt  of  Court, 
and  the  Court  is  entitled  to  enjoin 
the  Company  from  continuing  the 
contempt.  Ibid. 

8.  A  bond  given  under  the 
**  Lands  Clauses  Consolidation  Act, 
1845,"  s.  85,  by  a  Company  to  an 


RAILWAY. 

owner  of  land  entered  npon  by 
the  Company  is  insufficient,  if  it 
do  not  define  the  land.  Such  a 
bond  is  also  insufficient  if  made 
jointly  to  parties  having  different 
rights.  E.  21 

4.  Land  the  subject  of  an 
Equity  suit  having  been  taken  by 
a  Railway  Company  under  the 
**  La7ids  Clauses  Consolidation  Act, 
1846,"  and  the  sum  of  £914 
having  been  awarded  by  arbitra- 
tors for  the  purchase  of  the  land 
and  compensation  for  severance, 
the  Plaintiffs  gave  notice  of  a 
motion  that  this  money  be  paid 
into  Court  to  the  credit  of  "  the 
suit;"  and  after  service  of  the 
notice,  but  before  the  motion 
could  be  heard,  the  Company, 
without  the  privity  of  the  Master, 
paid  the  money  into  the  Savings' 
Bank  to  the  Master's  account. 
Held,  that  the  clauses  of  the 
**  Lands  Clauses  Consolidation  Ad, 
1845,"  are  not  applicable  to 
lands  the  subject  of  a  suit  in 
Equity;  that  neither  "  the  Court" 
nor  its  "Receiver"  nor  "the  suit" 
nor  "the  parties  to  the  suit"  can 
be  deemed  "the  owner;"  and  that 
Clause  69  contemplates  some 
assignable  person  or  persons  who 
happen  to  be  under  disability,  and 
even  then  the  money  can  only  be 
paid  into  Court  with  the  privity 
of  the  Master.  Ordered,  that  the 
money  be  transferred  from  the 
Bank  into  Court,  at  the  cost  of  the 
Company;  and  that  the  Company 
pay  the  costs  of  this  application, 
and  of  the  arbitration,  and  also 
some  other  costs  of  prior  litiga- 
tion.     WUUamson  v,  Courtney, 

E.  161 

5.  i^.,  seized  of  land  at  Prahran, 
on  13th  July,  1854,  borrowed  £60 
of  M.,  and  to  secure  repayment 


; 


RECEIVER.        Ixxiii. 

tie-      receiver  has  not  previously  been 

a      discharged  on  motion.     Barber  v. 

he      Barter,  E.  168 

d.  In  a  suit  against  the  heir-at- 
^^  law  of  P.  deceased,  a  sale  of  some 
"^  of  the  real  estate  had  been  decreed, 
and  a  receiver  appointed.  The 
^®  widow  of  the  deceased,  who  was 
^  no  party  to  the  suit,  refused  to 
give  possession  of  some  of  the 
land,  or  to  attorn,  or  to  give  up 
the  title-deeds.  On  a  motion  for 
liberty  to  the  receiver  to  bring 
ejectment  against  her ;  and  for  an 
order  that  she  bring  into  Court 
the  title-deeds;  separate  notices 
of  motion  were  given  to  her  of 
each  branch  of  the  motion. 
Ordered,  as  of  course  as  to  the  first 
branch;  and  as  to  the  second 
branch,  that  within  a  week  after 
service  of  the  order,  the  widow 
deliver  into  Court  all  deeds 
exclusively  relating  to  the  title  of 
the  deceased  to  the  property  di- 
rected to  be  sold.  No  order  as  to 
iosts,  as  an  unnecessary  notice 
vas  given,  and  one  portion  of  the 
osts  might  be  set  off  against  the 
ther.     Eayce  v.  Parker,        E.  267 

RECTIFICATION. 
See  Contract,  IV. 

RED  AND  WHITE. 
See  Jurisdiction,  IV. 


REGISTRAR,  MINING. 
See  Byk-Law,  1. 

REGISTRATION. 

'deeds. 

It  may  be  doubted  whether  r 
nerely  transferring  an  esta' 
me  Trustee  to  another  fs 


Ixxiv.    REGISTRATION. 


RESTS. 


within  the  scope  or  object  of  the 
Acts  relating  to  registration  in  this 
country.     A'Beckett  v.  MaUhewaon, 

L.  29 

2.  A  memorial  under  the  Regis- 
tration Act,  6  Geo.  IV.,  No.  22,  sec. 
4,  having  merely  on  it  the  words 
"  By  the  Court,"  without  any  seal 
of  the  Court,  or  signature  of  a 
Judge  or  any  ofl&cer  of  the  Court  to 
verify  it,  is  not  properly  attested. 
DaUon  v.  Plevlns.  E.  177 

II.  Of  rules  of  Fnendly  Society, 
See  Embezzlement,  II. 

REGISTRATION  FEES. 
See  Action  I. 

RENT. 

See  Construction,  6. 

Uneajpired  term:  stattUory  assign- 
ment :  who  Uablefor  rent. 
B.y  holding  an  unexpired  term 
of  land  under  lease  from  D.,  exe- 
cuted a  statutory  assignment  for 
the  benefit  of  his  creditors,  under 
6  Vic.,  No.  9,  in  the  schedule  to 
which  the  residue  of  the  term  was 
entered  as  part  of  B.'s  property, 
and  the  rent  due  at  the  date  of 
the  deed  was  entered  as  due  to  the 
firm  of  R.,  D.  d  Co.  On  appeal 
from  a  nonsuit  in  the  County 
Court,  in  an  action  by  D.  (with 
others)  against  B.  for  the  rent  due 
on  the  lease.  Held,  that  B.  was 
liable.    Jackson  v.  BigneU,       L.  84 

REPORT. 

Of  Master  in  Equity. 

See  Practice  (Equity),  XIV. 

RESIDENCE  AND  CULTIVA- 
TION LICENSES. 

See  Crown  Lands,  III. 


Annual. 

See  Foreign  Judgment,  2. 

REVIVOR. 

See  Practice  (Equity),  XXII- 

1.  The  jurisdiction  of  a  Judge 
in  Chambers  under  the  RuUs  €if 
Court,  cap.  V.,  rules  13  and  24,  to 
make  an  order  to  revive  a  suit 
which  has  abated  by  reason  of 
change  or  transmission  of  interest 
on  the  birth  of  a  child,  cannot  be 
exercised  after  the  expiration  of 
the  three  months  limited  by  the 
rule ;  and  where  the  parties  come 
too  late  they  are  driven  to  what 
was  the  practice  prior  to  the  rules, 
and  must  proceed  by  supplemental 
bill.  Bank  of  Australasia  r. 
BaMmie  Vans,  E.  86 

3.  Liberty  given  to  a  creditor  to 
revive  a  creditor's  administration 
suit,  in  which  a  decree  has  been 
obtained,  unless  the  Plaintiff  did 
so  within  a  Hmited  time.  Lonsdale 
V.  Batman,  E.  841 

REVOCATION. 

Of  probate. 

See  Pbobate. 

ROAD  ACT. 

Exemption  from  toll:  Poundkeeper. 
A  poundkeeper  is  not  a  person 
in  the  service  of  the  Government 
within  the  meaning  of  the  exemp> 
tion  from  toll,  in  the  22nd  section 
of  the  Road  Act,  16  Vic.,  No.  40  ; 
and  where  it  did  not  appear  that 
it  was  indispensably  necessary  that 
he  should  attend  personally  at  the 
Treasury  in  Melbourne  to  pay  in 
his  receipts ;  Held,  also,  that  he 
could  not  be  deemed  to  have  been 
"  in  the  employment  and  service  of 
the  Government"  Bobinson  v, 
Bonfidd,  L.  302 


ROLL,  ELECTORA.L. 


SECURED  CREDITOR.  Ixxv. 


See  Pabuament,  III. 

RULE  OF  COURT. 

Action  on. 

See  Action  IV. 

RULES  OF  COURT. 

See  Construction,  I. 

Cap,  IL,  R,  26. 

See  Conveyancer. 

Cap,  v.,  R,  18  and  24. 
See  Revivor. 

Cap.  VL,  R,  19. 

See  Practice  (Equity),  I. 

Cap,  VHL,  R,  6. 

See  Practice  (Ecclesiastical),  IV. 

Cap,  X. 
See  Practice  (Insolvency),  VIII. 

Cap,  X.,  R,  4. 
See  Practice  (Insolvency),  I.  1. 


SALE. 

I.  Of  mortgaged  premises y  Immediate, 
See  Practice  (Equity),  XIX. 

II.  To    Railway     Company    under 

decree  for  sale. 

See  Railway,  1. 

III.  Of  real  estate  by  Executor  for 
payment  of  debts. 

See  Will,  2. 

IV.  Under  decree. 

See  Foreign  Judgment,  2. 

SALT^ING  INVOICES. 
See  Certificate,  III. 

SCHEDULE. 
See  Construction,  1. 

SECRET  SOCIETY. 
See  Embezzlement,  II. 


See  Mortgage,  8. 

Valuation  of  Security. 

SELECTOR. 

Under  Land  Act,  1862. 

See  Crown  Lands,  V. 

SENTENCE. 
See  Information,  II. 

SEPARATION. 

See  Desertion. 

Judicial  Separation. 

SEPARATE  USE. 
See  Husband  and  Wife,  2* 

SEQUESTRATION. 

See  Contempt,  1. 

Winding-up  Act,  1,  2. 
I.  Compulsory, 

1.  Enlargement  of  Rule  nisi 
for. 

See  Practice  (Insolvency),  V. 

2.  Of  partnership  estates. 

See  InfrOf  IV.,  8. 

H.  Voluntary, 

1,  QwBre. — ^Whether  a  majority 
of  partners,  by  sequestrating  the 
partnership  estate,  sequestrate  also 
the  separate  estates  of  the  majority. 
Bates  V.  Loewe,  E.  7 

2.  On  an  application  by  a  credi- 
tor to  set  aside  a  voluntary  seques- 
tration by  one  partner  only  of  a 
firm  of  two,  on  the  ground  that  it 
was  not  made  on  Uie  petition  of 
"  the  greater  number  of  the  part- 
ners," the  validity  of  the  seques- 
tration depends  upon  the  antece- 
dent consent  of  the  partner  not 
joining  in  the  petition,  and  cannot 
be  supported  by  his  subsequent 
approval.  In  re  Yarston  and  W^ 
ster,  I.  E.  &  M.  96 


Ixxvi. 


SEQUESTRATION. 


r 


8.  Voluntary  sequestration  of 
the  estate  of  two  partners,  made 
on  the  petition  of  one  only,  with- 
out the  antecedent  consent  of  the 
other,  set  aside  on  petition  of  a 
creditor,  but  under  circumstances 
without  costs.  In  re  Yorston  and 
Webster,  I.  E.  &  M.  96 

4.  Parties  to  be  served  on  appli- 
cation to  set  aside. 

See  Practice  (Insolvency),  IX. 

III.  Effect  of  upon  »mt  or  action 
pending. 

See  Attachment,  I. 
Jurisdiction,  1. 1,  2. 

IV.  Order  far. 

1.  Every  person  injuriously 
affected  by  an  order  of  sequestra- 
tion —  for  example,  a  creditor 
stopped  by  it — has  a  right  to  in- 
vestigate its  validity.  In  re  Yors- 
ton and  Webster,  I.  E.  &  M.  96 

9.  A  Kule  nisi  for  sequestration 
is  a  proceeding  in  personam  and 
not  in  rem.  It  abates  by  the  death 
of  the  alleged  insolvent;  and 
cannot  be  revived,  or  otherwise 
carried  on,  against  his  representa- 
tives. In  re  Mann,   I.  E.  &  M.  103 

3.  On  a  motion  for  compulsory 
sequestration  of  the  separate  estate 
of  each  partner  of  a  firm  whose 
joint  estate  had  been  compulsorily 
sequestrated ;  Held,  that  on  com- 
pulsory sequestrations,  as  on 
voluntary  sequestrations,  the  joint 
sequestration  of  the  joint  estate  of 
partners,  is  a  sequestration  of  the 
separate  estate  of  each  partner; 
and  that  there  need  be  no  separate 
order  of  sequestration  of  any  one 
of  the  :>t^panitt!  rstuteti.  But  when 
the  joint  estate  mid  separate 
estates  are  admini^tei-ed  they  must 
be  kept  dlstinet  as  to  claims  upon 
them  respetitively.  In  re  TurnbuU, 
L  E.&M.  105 


V.  Petition  for. 

1.  A  petition  in  insolvency 
prayed  by  mistake  for  the  seques- 
tration of  the  estate  of  the  petition- 
ing creditors,  instead  of  the  estate 
of  the  alleged  insolvent.  Hdd, 
that  the  error  was  fiatal ;  that  as 
the  objection  went  to  the  jurisdic- 
tion, it  could  not  be  amended 
under  the  Supreme  Court  Rules; 
and  that  the  petition  must  be  dis- 
missed, but  without  costs.  In  re 
Murray,  I.  E.  &  M.  137 

2.  A  petition  by  three  creditors 
for  sequestration  of  the  estate  of 
M.  was  signed  by  two  of  the 
creditors  residing  in  Victoria,  and 
again  by  one  of  those  two  for  the 
third,  who  was  out  of  the  jurisdic- 
tion. The  petition  did  not  shew 
that  the  three  creditors  were 
partners ;  nor  that  the  resident 
creditor  who  signed  for  the  absent 
one  was  duly  authorized  to  sign 
for  him :  but  the  affidavit  of  debt 
shewed  that  the  petitioners  were 
partners.  Held,  that  the  Court 
must  depend  on  the  affidavit — 
not  on  the  petition ;  that  a  partner 
not  in  the  jurisdiction  need  not 
join  in  the  affidavit,  and  that  there 
was  sufficient  to  launch  the  case. 

Ibid. 

3.  On  a  petition  to  sequestrate 
an  estate  compulsorily  for  an 
alleged  act  of  insolvency,  the  de- 
fendant is  entitled  to  be  informed 
precisely  of  the  act  of  insolvency 
alleged,  for  he  does  not  necessarily 
see  the  affidavit;  and  a  petition 
alleging  only  that  a  person  having 
a  judgment  a^^amst  him,  has  not 
satisiitrd  tljti  ^ame  or  pointed  out 
to  tlie  otfit-er  sufficient  disposable 
property  to  satisfy  the  same,  with- 
out  alleging  that  the  Defendant 
was  required  to  do  so,  is  bad.  In 
r^  iViOinberSf  L  K.  Si  M.  lT3i 


SEQUESTBATION. 


SETTLEMENT.    Ixxvii. 


4.  A  petition  for  compulsory 
sequestration  was  not  signed  by 
the  petitioning  creditor.  The 
Court  took  notice  of  the  omission, 
and,  holding  that  the  document 
could  not  be  regarded  as  a  petition, 
it  not  being  signed  by  ^e  peti- 
tioner, discharged  the  rule  nid  as 
unsupported  by  a  petition ;  making 
no  order  as  to  costs.  In  re  Barry, 
I.  E.  &  M.  174 

VI.  Release  from. 

See  SuBPLUs  Assets. 

1.  A  sequestrated  estate  will  not 
be  released  from  sequestration 
under  &  Vic.,  No.  17,  s.  86,  unless 
the  affidavits  show  an  exact  com- 
pliance with  the  Act;  and  the 
affidavits  should  follow  the  words 
of  the  Act,  and  shew  a  compliance 
in  fact  and  not  by  inference.  In 
re  Turpin,  I.  E.  &  M.  9 

9.  The  Court  has  no  jurisdic- 
tion to  release  an  estate  from 
sequestration,  unless  under  5  Vic,, 
No.  17,  s.  86,  and  after  compliance 
with  the  requirements  of  that 
section.  In  re  Stampe,  I.  E.  &  M.  10 

SERVANT. 
See  Masteb  and  Servant. 

SERVICE. 

See  Practice  (Common  Law),  II. 

(Divorce,  &c.),  VIII. 

(Equity),  XX. 

(Insolvency),  DL 

SETTLEMENT. 
1.  In  order  to  set  up  a  voluntary 
settlement  by  reason  of  the  subse- 
quent marriage  of  a  feme  cestui  que 
trust,  it  must  be  shewn  that  her 
beneficial  interest  under  the  settle- 
ment was  the  inducement  for  such 
marriage.     Gladstone  v.  Ball, 

E.  277 


9.  A  voluntary  settlement  by  an 
insolvent  on  his  wife  and  infant 
children  may  be  impeached  under 
6  Vic.,  No.  17,  s.  7,  upon  rule 
nisi,  served  on  the  trustees  and 
father,  and  without  a  suit  insti- 
tuted for  the  purpose.  In  re 
Bogers,  1.  E.  &  M.  98 

3.  Section  7,  of  5  Vic.,  No.  17, 
is  quite  independent  of  the  sol- 
vency of  the  party  at  the  time  of 
executing  the  setdement.        Ibid. 

4.  Ante-nuptual  agreement  for. 
See  Husband  and  Wife,  3. 

6.  Costs  of  impeaching  under  5 
Vic.,  No.  17,  s.  7. 

See  Costs,  IV. 

6.  Voluntary. 
See  Certificate,  IV. 

Fraudulent  Conveyance,  I. 
Husband  and  Wife,  4. 

SHAREHOLDER. 

See  Company. 

SHEEP. 

See  Cattle  and  Horses. 
Mortgage,  8. 

SIGNATURE. 

I.  Of  counsel. 

See  Practice  (Equity),  XXL 

n.  To  Petition. 

See  Sequestration,  V.  4. 

III.  Within  statute  of  frauds. 
See  Statute  op  Frauds. 

SHERIFF. 

I.  No  Deputy  Sheriff  at  Beechwarth. 
Strictly  speaking,  there  is  no 
such  officer  as  a  Deputy  Sheriff  for 
the  colony  of  Victoria  at  Beech- 
worth  ;  and  a  return  by  the  Sheriff 
that  a  seizure  had  been  made  by 
N.,    as    bailiff,    acting    under    a 


Ixxviii.        SHERIFF. 


SPECIAL  CASE. 


warrant  issued  to  him  by  J?.,  to 
whom  a  writ  of  fi,  fa,  had  been 
addressed  as  "  the  Deputy  Sheriff 
forjthe  Colony  of  Victoria  at  Beech- 
worth,"  held  a  bad  return,  and 
quashed.     Kidd,  v.  Hibbenm, 

L.  384 

II.  Levy  and  no  sale :  poundage. 

A  writ  of  execution  was  issued 
by  the  Plaintiff  to  the  Sheriff  of 
Victoria  on  the  28th  October,  and 
directions  given  to  levy  at  once. 
A  levy  was  made.  On  the  29th, 
the  Plaintiff  issued  another  writ 
to  the  Sheriff  at  Ballarat,  with 
instructions  to  levy,  but  not  to 
sell  until  further  instructions.  On 
the  4th  November,  Defendant 
executed  an  assignment,  under  5 
Vk.,  No.  9.  On  the  last  day,  the 
Plaintiff  gave  the  Sheriff  of  Vic- 
toria notice  to  withdraw.  He 
refused,  unless  on  payment  of  his 
poundage,  and  was  paid,  under 
protest :  Held,  that  he  was  entitled 
to  his  poundage.  Sichel  v.  Witt- 
kowski,  L.  894 


SOLICITOR. 

See  Attorney  and  Solicttob. 

SPECIAL  CASE. 

I.  Under  No.  169. 

The  power  conferred  by  the 
Act  No.  169  on  parties  to  a  pro- 
ceeding before  justices,  to  appeal, 
is  limited  to  cases  in  which  the 
determination  of  the  justices  is 
erroneous  in  point  of  law;  and 
where  it  is  sought  to  compel  the 
justices  to  state  a  case,  it  lies  on 
the  intending  appellant  to  shew 
that  the  determination  of  the 
justices  was  so  erroneous.  Ex  parte 
MaU,  L.  234 


n.  Stated  by  Judge  of  County  Cowt 

See  County  Coubt,  L 
HI.  Costs  of. 

See  Costs,  VL 

SPECIALTY  CREDITOR 

See  JuBisDicTioN,  I.  2. 

Valuation  op  Secubity. 
A  specialty  creditor  secured  by 
mortgage  of  land  which  is  not 
worth  the  whole  of  the  specialty 
debt  has  not,  under  the  Insolvent 
Law,  any  priority  over  simple 
contract  creditors  for  the  excess  of 
the  specialty  debt  over  the  worth  of 
the  mortgaged  land.  In  re  Taylors 
Estate,  L  E.  &  M.  127 

SPECIFIC  PERFORMANCE. 

See  Decbee. 

Valuation  op  Secubity,  8. 

SQUATTING  STATION. 
See  MoBTGAOE,  2. 
Tbustee,  1. 

STATUTE  OF  FRAUDS. 
See  Husband  and  Wife,  4. 
It  is  not  necessary  in  order  to  a 
compliance  with  the  Statute  of 
Frauds  that  the  signature  should 
be  after  or  at  the  end  of  every  part 
of  a  paper  which  it  purports  to 
cover,     Gladstone  v.  Ball,     E.  277 

STATUTES. 
Construction  of. 

See  Constbuction. 

STATUTES  IMPERIAL. 
32  Hen.  VIII.,  cap.  ix. 

See  Pbetended  Titles. 
18  Eliz.,  cap.  V. 

See  Fbaudulent  Conveyance. 
27  Eliz.,  cap.  iv. 

See  Husband  and  Wife,  4. 

MoBTGAOE,  5. 


STATUTES  IMPERIAL. 


SUMMONS. 


Ixxbc. 


523  &  33  Car.  IE.,  cap.  x. 
See  Practice  (Ecclesiastical), 
VII.  1,  2. 

29  Car,  II.,  cap.  iii. 

See  Statute  of  Frauds. 

23  Geo,  II.,  cap.  xlyi. 
See  Attorney  and  Solicitor.,  I. 

54  Geo,  in.,  cap.,  xv. 

See  Execution,  I. 

6  Geo,  rV.,  cap.  xciv. 

See  Factor's  Act. 

11  Geo.  IV.,  &lGvl,  IV.,  cap.lxv. 

See  Leases  of  Infants  Estates. 

8  Vic,y  cap.,  xviii. 

See  Li^Ds  Clauses  Consolida- 
tion Act. 

11  &  13  Vic,,  cap.  xliv. 
See  Justices,  I. 

18  &  19  V%c,y  cap.  Iv. 

See  Parliament,  L,  II. 


cap.  xc, 
See  Costs,  III.  3. 

STATUTES  OF  LIMITATION. 

See  Company,  IV. 

Pleading  in  Equity,  1. 


STOCK. 

Mortgage  of  after  acquired. 
See  Mortgage,  3. 

SUBSCRIBER. 
See  Company,  V. 

SUBPCENA  FOR  COSTS. 
See  Costs,  VIII. 

SUIT. 

I.  Pending  against  Insolvent. 

See  Jurisdiction,  I.  1,  3. 

II.  Supplemental. 

See  Practice  (Equity),  XXII. 


WrUof. 

See  Practice  (Equity),  XXIIL 

SUPREME  COURT. 

The  Supreme  Court  of  Victoria 
does  not  bear  the  same  relation  to 
the  District  Courts  of  the  Colony 
that  the  Court  of  Queen's  Bench 
in  England  does  to  the  Central 
Criminal  Court  there.  Beg.  v. 
Costello  and  others,  L.  86 

SURETIES. 

See  Practice   (Ecclesiastical), 
VL,  VU. 

SURGEON. 

A  surgeon  can  recover  fees  in  a 
medical  case ;  hut  a  surgeon  who 
either  is,  or  holds  himself  out  to 
he,  a  physician,  cannot  recover 
such  fees.    Sauthee  v.  Kirk.    L.  300 

SURPLUS  ASSETS. 

Where  the  assets  realized  in  an 
insolvent's  estate  exceeded  the 
scheduled  liabilities,  and  all  the 
creditors  who  had  proved  upon 
the  estate  had  been  paid  in  AiU, 
but  some  of  the  scheduled  credi- 
tors had  not  proved;  the  Court, 
after  a  lapse  of  four  years  from  the 
date  of  the  sequestration,  and 
after  public  advertisements  of  the 
facts,  ordered  the  entire  balance 
of  assets  in  the  hands  of  the  official 
assignee  to  be  paid  over  to  the 
insolvent ;  upon  his  indemnifying 
the  official  assignee,  and  under- 
taking to  satisfy  the  demands  of 
the  creditors  who  had  not  proved 
if  they  should  thereafter  do  so.  In 
re  MUner,  I.  E.  &  M.  177 


TAXATION  OF  COSTS. 
See  Costs,  VII. 


box.  TENANT. 

See  Landlord  and  Tenant. 

TENANT  FOR  LIFE. 

Payments  to. 

See  Trustee,  1. 
Will,  1. 

THREATS. 
See  Cruelty,  4. 

TIMBER. 

See  Waste. 

1.  The  expression  "  timber  "  in 
agreements  as  to  land,  must  be 
construed  according  to  its  strict 
meaning,  and  be  held  to  include 
all  trees  used  for  building  purposes 
in  the  place  where  they  are  grow- 
ing, but  not  to  include  trees  used 
for  fencing  purposes  only;  and 
the  parties  must  shew  by  evidence 
what  sorts  of  trees  are  used  for 
building  purposes  in  each  par- 
ticular locality.     Bruce  v,  Atkins, 

E.  141 

2.  In  agreements  between  land- 
lord and  tenant  in  Victoria,  words 
should  be  held  to  have  the  same 
meaning  that  the  same  words 
have  in  England ;  and  the  great 
diflFerence  between  the  mother- 
country  and  Victoria  in  this 
respect  —  that  there  landlords 
generally  dislike,  whereas  here 
they  generally  like,  the  removal  of 
timber  from  land — ^makes  it  only 
the  more  necessary  that  the  inten- 
tion of  the  parties  should  be 
plainly  stated  and  carried  out  by 
express  stipulations,  and  not  be 
left  to  mere  legal  intendment  from 
loose  and  vague  provisions.     Ibid. 

TITLE  DEEDS. 

Ordered  to  be  brouyJU  into  Court. 
See  Receiver,  2. 


TOLL. 
See  Road  Act. 

TOWN  CLERK. 

See  Corporation,  II. 
Mandamus. 

TREES. 
See  Timber. 

TRESPASS. 

I.  Mesne  profits:   notice  not  to  tres- 

pass: malice. 
In  an  action  for  mesne  profits, 
proof  of  prior  proceedings  in 
ejectment,  is  not  proof  of  such  a 
'*  notice  not  to  trespass  "  as  will 
make  the  trespass  wilful  and 
malicious.  Laidlaw  v.  Laing^  L.  64 

II.  Upon  Crown  Lands. 

See  Crown  Lands,  IV. 

TRIAL. 

I.  BebutUng  case:  testator's  compe- 
tency. 
The  Plaintiff  in  ejectniient  re- 
lied on  a  will :  he  produced  the 
will,  and  proved  its  execution  by 
the  testator,  but  offered  no 
evidence  of  the  testator's  compe- 
tency at  the  time  of  execution. 
the  Defendant  gave  evidence  of 
incompetency.  The  Plaintiff  then 
tendered  evidence  of  competency, 
claiming  to  put  in  such  evidence 
as  a  rebutting  case.  The  evidence 
of  competency  was  rejected  by 
Molesworthy  J.,  and  the  Defendant 
had  a  verdict.  On  rule  nisi  for  a 
new  trial,  on  the  ground  of  im- 
proper rejection  of  evidence :  Heidj 
that  the  issue  appeared  to  be  the 
single  question  of  devisavit  vd  non ; 
that  the  parts  of  this  issue — the 
competency  of  the  testator,  the 
due  execution  of  his  will,  and  the 
continuance  of  the  will  unrevoked 
up  to  the  testator's  death — ^must 
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all  be 'proved;  that  the  onus  of 
proving  this  issue  affirmatively, 
cmd  in  all  its  parts,  rested  on  the 
person  claiming  under  the  will; 
that  if  a  Plaintiff  offers  no  evidence 
in  support  of  the  issue  he  has  to 
prove,  he  must  be  nonsuited,  and 
if  he  offers  some,  however  slight, 
lie  must  not  sever  his  case ;  that 
as  no  new  matter  had  been  offered 
by  the  Defendant,  there  was 
nothing  for  the  Plaintiff  to  rebut ; 
and  that  the  Plaintiff  ought  not  to 
be  permitted,  under  the  semblance 
of  rebutting  the  Defendant's  case, 
really  to  supplement  his  own :  and 
rule  discharged.  Wharton  v. 
Tuohy,  L.  217 

II.  Notice  of,  in  country  cause. 

In  a  country  cause,  notice  of 
trial  eighteen  days  before  the  Civil 
business  is  sufficient.  Hunt  v. 
Ford,  L.  115 

III.  In  Divorce  sttit. 

See  Practice  (Divorce,  &c.),  IX. 

TRUST  ESTATE. 

See  Pretended  Titles. 

Registration  of  Deeds,  I. 

TRUSTEE. 

See  Certificate,  Refusal  of,  I. 

Costs,  IV. 

Husband  and  Wife,  3. 

Infant,  3. 

Jurisdiction,  I.  8. 

Mortgage,  1,  3. 
1.  W,  TT.,  by  will,  executed  in 
1852,  gave  all  his  property,  con- 
sisting of  a  squatting  station  and 
stock  to  P.  and  P.,  on  trust  to  sell 
and  invest,  and  to  apply  the  pro- 
ceeds of  the  investments  to  the 
maintenance  of  the  testator's  wife 
and  children — it  being  his  will  that 
the  whole  of  the  income  should  be 
paid  to  his  wife  so  long  as  she  should 
6* 


remain  unmarried;  and  upon 
death  or  marriage  of  his  wife,  to 
pay  and  apply  the  proceeds  to  the 
maintenance  and  support  of  his 
children  during  their  minority, 
and,  on  their  coming  of  age,  to 
transfer  to  each  her  share.  The 
testator  died  in  1852.  The  trustees 
did  not  sell,  but  continued  the 
estate  in  the  same  investment  of 
the  station  till  1861,  when,  imder 
their  management,  it  had  in- 
creased in  value  from  JS1,500  to 
£12,000.  After  deducting  the  cost 
of  purchasing  the  pre-emptive 
right,  and  the  fee-simple  of  a 
portion  of  the  station,  and  building 
a  house,  the  trustees  had  paid  the 
balance  of  the  current  income  to 
the  widow,  and  she  had  maintained 
the  children  out  of  what  was  so 
paid  to  her.  The  eldest  daughter, 
while  still  a  minor,  married. 
Differences  arose ;  and  the  trustees 
refused  to  continue  the  existing 
beneficial  investment.  The  widow 
and  three  unmarried  infants  filed 
a  friendly  bill  against  the  trustees, 
the  married  infant  and  her  hus- 
band, praying  a  declaration  that  it 
was  for  the  benefit  of  the  estate 
that  the  investment  should  be 
continued,  or  if  not  so,  for  a  sale 
and  investment  of  the  proceeds 
under  the  will.  The  married 
infant  and  her  husband,  in  the 
name  of  themselves  and  the  other 
infants,  filed  a  bill  against  the 
trustees  and  widow,  chai'ging  the 
trustees  with  mismanagement  and 
wilful  neglect,  praying  accounts 
against  them  with  wilful  default, 
their  removal,  and  the  appoint- 
ment of  new  trustees,  a  receiver, 
manager,  &c,  A  reference  was 
made  to  the  Master  to  report 
whether  it  would  be  more  benefi- 
cial for  the  infants  that  one  only, 
and  if  so  which,  of  the  suits  should 


Ixxxii. 


TKUSTEE. 


proceed.  The  trustees  consenting 
in  the  second  suit  that  inquiries 
as  against  them  with  wilful  default 
should  be  made  in  the  first  suit, 
the  Master  reported  in  favor  of 
proceeding  with  the  first  suit  only. 
At  the  taking  of  evidence  in  that 
suit,  the  married  daughter  and 
her  husband  refused,  on  formal 
grounds,  to  be  present ;  and  the 
evidence  was  taken  in  their 
absence.  At  the  hearing,  the 
Judge  refused  to  sanction  any 
continuance  of  the  investment  in 
a  squatting  station,  and  to  make 
any  declaration  that  it  would  be 
beneficial  to  continue  such  invest^ 
ment;  and  declared,  inter  aliaj 
that  if  the  amount  paid  by  the 
trustees  to  the  widow  did  not 
exceed  the  net  annual  value,  after 
deductions  for  improvements  made, 
the  trustees  were  to  be  deemed 
discharged  in  regard  to  the  amount 
paid  to  the  widow.  This  declara- 
tion was  expressly  made  to  relate 
only  to  proceedings  under  this 
decree.  Held,  on  appeal  by  all 
parties,  that  the  decree  was  right 
in  all  these  particulars.  WaddeU 
V.  PaUersori,  E.  43 

2.  /.  conveyed  a  house  to  M., 
8,  B.,  and  /.  (the  settlor),  on  certain 
trusts  for  the  benefit  of  /.,  his 
wife,  and  children.  The  settle- 
ment contained  a  power  of  sale  by 
the  trustees  or  trustee  for  the 
time  being,  with  the  consent  in 
writing  of  the  person  or  persons 
for  the  time  being  beneficially 
entitled  to  the  rents  ;  and  a  power 
to  appoint  a  new  trustee,  if  either 
of  the  trustees  should  die,  or 
become  incapable,  or  be  unwilling, 
to  act.  M.,  being  absent  in 
England,  an  instrument  was 
executed,  which  recited  that  M. 
was  incapable  to  act,  and  appointed 
H,  a  new  trustee.     /.  contracted 


with  J.  G.  B,  for  the  sale  "to  him 
of  the  fee;  and  /.'«  wife,  as  the 
person  beneficially  entitled  to  the 
rents,  declared  her  consent  in 
writing  to  the  sale.  The  pur- 
chaser having  refused  to  complete, 
the  trustees  (I.,  S,  B.,  and  H.) 
filed  a  Bill  for  specific  perfor- 
mance ;  and  the  Defendant,  by  his 
answer,  denied  that  he  had  con- 
tracted with  the  Plaintiffs  as 
trustees  of  the  settlement.  HM^ 
that  the  appointment  of  H.  as  a 
new  trustee  was  bad  ;  that  3f .  had 
a  duty  to  exercise  an  independent 
discretion  as  trustee,  and  that  he 
was  not  bound  by  the  contract 
made  on  a  speculation  of  what  he 
would  do  afterwards;  that  this 
was  a  sale  by  a  person  who  had  no 
right  to  sell,  and  that  the  whole 
contract  was  void,  and  Bill  dis- 
missed, with  costs.     Iffla  r.  Beany^ 

E.  110 
3.  B,  purchased  land  of  C,  and 
B.  by  his  will  devised  all  his  real 
estate  to  L.  and  S.  in  trust ;  and 
directed  "  that  in  case  any  or  either 
of  them  the  said  trustee  or  trus- 
tees" or  any  future  "trustees  or 
trustee "  should  die  or  wish  to  be 
discharged  or  neglect  or  refuse  to 
act,  it  should  be  lawful  for  the 
"  survivor  and  survivors  of  them 
and  the  heirs,"  &c.,  "  of  such  sur- 
vivor" from  time  to  time  to  ap- 
point "  any  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in 
the  stead  or  place  of  the  trustees 
so  dying,"  &c.,  and  to  convey  the 
estate  so  that  it  might  be  effec- 
tually vested  in  the  "  surviving 
trustee  or  trustees"  upon  the  sub- 
sisting trusts.  In  a  suit  by  the 
present  trustees  of  B's  will,  against 
the  representatives  of  a  second 
purchaser  from  C,  to  set  aside  the 
second  sale  by  C,  as  fraudulent 
and  void :  Hdd,  that  an  appointr 


TKUSTEE. 

ment  of  two  new  trustees  by  the 
two  original  trustees  L.  and  S, 
jointly,  was  not  a  due  exercise  of 
the  power  of  appointment  in  B.'s 
will.     Dfdtaji  V.  Plevim,        E.  177 

TRUSTEE  ACT  1866. 

1.  A  deed  contained  a  provision 
for  appointment  of  a  new  trustee 
in  the  event  of  any  one  of  the 
trustees  "  refusing  or  declining  to 
act,  or  going  more  than  ten  miles 
from  Kyneton."  On  an  applica- 
tion under  the  "Trustee Act,  1856," 
s.  10,  the  Court  would  not  make  a 
vesting  order  without  proof  that 
the  old  trustee  was  not  in  one  of 
the  neighbouring  Colonies,  and 
was  not  likely  soon  to  return  to 
this  Colony;  but  offered  to  refer 
it  to  the  Master  to  report  whether 
the  new  trustee  had  been  properly 
appointed,  and  whether  there  were 
any,  and  what,  difficulties  in  ob- 
taining the  execution  of  the  con- 
veyance of  the  trust-property  by 
the  old  trustee.    In  re  Lewis,  E.  118 

2.  7.,  by. will  dated  in  1865, 
gave  to  his  wife  his  real  estate  for 
her  life,  and  directed  that  his 
Flinders-lane  property  at  their 
mother's  death  should  go  in  equal 
proportions  to  his  children  and 
their  children  afterwards.  One 
child  was  then  married  and  had 
issue.  Other  children  are  still 
infants,  but  are  married  and  have 
issue.  A  decree  for  sale  was 
made  in  a  suit  by  a  creditor. 
On  a  motion  for  a  purchaser  under 
the  decree,  all  parties  appearing 
and  not  opposing,  the  Court,  under 
the  "Trustee  Act  1856,"  sections 
16,  20,  and  29,  made  a  declaration 
that  the  purchased  lots  be  dis- 
charged from  contingent  rights 
under  the  will  of  persons  unborn, 
and   that  the  infant  Defendants 
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were  trustees  for  the  purchaser; 
and  appointed  an  officer  of  the 
Court  to  convey  the  interest  of  each 
infant  Defendant  to  the  purchaser. 
Bcmk  of  AustrcUasiav,  BaUnmie  Vans, 

E.  120 

3.  A  mortgagee  of  land  died, 
leaving  a  will  appointing  execu- 
tors, but  not  devising  the  legal 
estate  in  the  land.  The  heir-at- 
law  being  in  Scotland,  the  execu- 
tors applied  under  the  "  Trustee  Act 
1856,"  s.  19,  for  an  Order  vesting 
in  them  the  legal  estate  in  the 
land:  Held,  that  though  the  sec- 
tion did  not  appear  to  contemplate, 
either  in  language  or  spirit,  the 
case  which  had  arisen,  yet  that  the 
case  of  In  re  Boden's  Mortgage  Trust, 
before  the  Lords  Justices  of  Eng- 
land, on  appeal,  was  an  authority 
on  all  essential  points  for  the  ap- 
plication, and  was  coercive  on  this 
Court,     In  re  McLeod,  E.  133 

4.  The  Court  has  no  jurisdiction 
under  the  "  Trustee  Act  1856,"  sec. 
32,  to  displace  &  trustee  who 
resides  in  England,  and  who, 
having  been  served  with  notice  of 
motion  for  the  appointment  of  a 
new  trustee  in  his  place,  expresses 
his  intention  to  remain  a  trustee 
and  to  take  steps  to  enable  himself 
to  act;  although  he  has  allowed 
some  years  to  elapse  without  having 
acted.     In  re  PosdethwaUe,    E.  173 

6.  Semble,  that  a  trustee  who 
has  never  acted,  and  who  has  been 
long  out  of  the  jurisdiction,  need 
not  be  served  with  notice  of  a 
petitition  under  the  "  Trustee  Act 
1866"  for  the  appointment  of  a 
new  trustee  in  his  place.     '    Ibid. 

6.  Quosre,  whether  in  any  case 
the  Court  can,  under  the  "  TrwsUe 
Act  1856,"  remove  a  trustee  who 
states  that  he  is  unwilling  to  with- 
draw from  the  trust.  Ibid. 


Ixxxiv.  TYRANNICAL  CON- 
DUCT. 

Si'e  Cruelty,  6. 


VAGRANCY. 

See  Arrest. 

VALUATION  OF  INTES- 
TATE'S  PROPERTY. 

See  Practice   (Ecclesiastical), 
VIIL 

VALUATION  OF  SECURITY. 

1.  Before  the  creditor's  affidavit 
as  to  value,  contemplated  by  5  Vic., 
No.  17,  s.  39,  can  give  the  official 
assignee  a  right  to  election,  it 
must  have  been  preceded  by  a 
dispute  as  to  value ;  or  the  creditor 
must  have  been  brought  to  under- 
stand that  he  valued  at  the  risk  of 
having  his  valuation  adopted  by  the 
assignee.     Laing  v.  Laidlaw,  E.  13 

2.  A  bargain  between  official 
assignee  of  mortgagor  and  mort- 
gagee, that  if  the  official  assignee 
would  take  tlie  trouble  of  attempt- 
ing a  sale,  then  the  mortgagee 
would,  under  6  Fie.,  No.  17,  s.  39, 
value  his  security  at  JB200,  so  as  to 
give  the  official  assignee  the  profit 
of  his  per-centage  on  any  excess 
if  he  succeeded  in  a  sale,  would 
not,  if  proved,  be  enforceable;  as 
contrary  to  the  policy  of  the  Act. 

Ibid. 

3.  A,  sequestrated  his  estate ; 
B.f  the  mortgagee  of  A.'s  land, 
valued  his  security  at  £200.  Dis- 
putes arose  as  to  the  right  of  C, 
the  official  assignee  of -4.,  to  elect 
to  take  the  security  at  B's  valua- 
tion. Afterwards,  B.,  through  a 
misunderstanding,  took  the  £200, 
and  gave  a  receipt  for  it  as  full 
payment  "  of  value  set  upon  secu- 
rity in  above  estate,  as  per  proof." 
On  bill  by  official  assignee  to  res- 
train ejectment  at  law  brought  by 
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mortgagee,  and  for  conveyance  of 
the  premises:  HeU,  that  as  the 
mortgagee  did  not  understand  that 
taking  the  money  was  a  discharge 
of  his  security,  his  acceptance  of 
the  money  and  signature  of  the 
receipt  did  not,  under  the  circum- 
stances constitute  a  contract  which 
Equity  should  enforce.  E.  13 

4.  Where  the  joint  estate  of  a 
firm  has  been  sequestrated,  and 
the  separate  estate  of  each  partner 
also  separately  sequestrated,  and 
a  creditor  of  the  firm  who  has 
security  on  one  of  the  separata 
estates  tenders  proof  against  the 
joint  estate,  he  is  not  bound  to 
value  his  security  on  the  separate 
estate,  as  tliere  cannot  be  two  cases 
before  the  Court  at  one  time :  and 
the  security  which  the  Act  requires 
the  creditor  to  value  is  only  such 
security  as  he  may  possess  against 
the  estate  upon  which  he  seeks  to 
prove.  Ex  parte  Flower,  Salting 
Olid  Co,,  In  re  Rutledge^ 
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VENUE. 
See  Information,  I. 


Acts  of. 


VIOLENCE. 

See  Cruelty. 


VOLUNTARY  SETTLEMENT. 

See  Settlement. 


WAIVER. 

See  Absent  Debtors  Act,  IIL 
County  Court,  I.  2,  8. 
Practice  (Insolvency),  X. 

WARDEN. 
Jurisdiction  of,  to  determine  partner- 
ship. 
The  power  given  by  sec.  77  of 
the  Gold-fields  Act  (No.  82),  to  the 


WARDEN. 


WILL. 
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IkVarden,  on  the  complaint  of  any 
person  that  he  is  legally  entitled 
to  any  claim  or  any  undivided 
sliare  therein  to  hear  and  receive 
and  examine  evidence,  and  to 
determine  such  complaint  in  a 
summary  way,  and  if  he  shall  so 
adjudge  to  cause  such  complainant 
to  be  put  into  possession  of  any 
such  claim,  share,  or  land,  em- 
powers the  Warden  to'  determine 
in  effect,  whether  a  partnership  in 
the  c^aim  exists;  and  on  his  deter- 
mining that  such  partneiship  does 
exist,  to  put  the  complainant  in 
possession  of  his  undivided  part- 
nership share  in  the  claim.  Such 
a  determination  between  parties 
in  the  Warden's  Court,  if  not  ap- 
pealed from,  is  conclusive,  and 
may  be  given  in  evidence,  as  bind- 
ing, in  a  suit  between  the  same 
parties  in  the  Court  of  Mines. 
Kin  Sing  v.  Won  Paw,  L.  303 

WARRANT. 
See  Parliament,  I.  6. 

WASTE. 

On  a  motion  by  PlaintiflF  to  res- 
train Defendant  from  cutting  all 
trees,  he  did  not  shew  what  were 
ornamental  by  the  contract,  nor 
what  were  timber  trees  in  the  loca- 
lity ;  but  the  Defendant  admitted 
that  some  of  the  trees  growing  on 
the  land  were  useful  for  building 
purposes ;  Held,  that  the  Plaintiff 
ought  to  have  shewn  which  trees 
were  either  ornamental  or  timber ; 
but  that  the  admission  of  the 
Defendant  was  sufficient  material 
for  an  injunction  as  to  the  sort  of 
trees  admitted  by  him  to  be  timber; 
and  an  injunction  was  granted  as 
to  these  only.     Bmce  v.  Atkins, 

E.  141 


1.  M.  by  his  will  directed  that  the 
interest  and  proceeds  of  a  sum 
equal  to  one-half  of  tlie  moneys 
by  the  will  directed  to  be  invested, 
should,  during  the  life  of  his  wife, 
be  paid  to  her  for  her  sole  and 
separate  use.  He  also  empowered 
the  trustees  of  his  will  to  retain  to 
themselves  a  commission  of  £6 
per  cent,  upon  all  interest,  rents, 
and  other  income  received  by  them 
under  the  will.  Part  of  the  testa- 
tor's estate  was  at  the  time  of  his 
death  invested  on  mortgage  of  a 
property  known  as  the  A.  property. 
Certain  expenses  were  incurred  by 
the  trustees  in  endeavoring  to  en- 
force payment  of  arrears  of  interest 
upon  this  mortgage,  and  otherwise 
in  litigation  connected  with  the 
security ;  and  eventually  the  pro- 
perty was  sold  but  did  not  realize 
sufficient  to  pay  these  expenses. 
Other  portions  of  the  testator's 
estate  were  invested  upon  other 
mortgages,  the  interest  upon  which 
became  payable  after  the  death  of 
the  testator's  widow,  but  had 
partly  accrued  in  her  lifetime; 
Held,  that  the  widow's  share  under 
the  will  was  subject  to  tlie  trus- 
tees* commission  but  not  to  any 
portion  of  the  charges  or  expenses 
incurred  by  them  in  the  execution 
of  the  trust ;  that  the  sum  realized 
by  the  sale  of  the  A.  property 
should  be  apportioned  rateably 
between  the  widow  and  the  person 
entitled  in  remainder,  the  expenses 
of  the  realization  of  this  security 
being  charged  upon  tlie  general 
estate  of  the  testator  and  not  upon 
the  proceeds  of  such  security; 
and,  that  the  widow's  representa- 
tives were  entitled  to  her  propor- 
tion of  the  income  from  the  other 
mortgage  securities  which  had 
accrued  at  the  time  of  her  death. 
In  re  MUcheU,  E.  167 
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WILL. 


WILL. 


2.  G,  H.  made  his  will,  dated 
80th  July,  1860,  as  follows:— 
"  I  desire  that  my  agent  D.  L. 
shall  immediately  on  my  decease 
turn  all  the  property  belonging  to 
me  now  in  his  possession  into 
cash,  and  shall,  after  paying  my 
just  debts,  hand  over  tlie  same  to 
my  two  executors — ^namely  the 
said  D.  L,  being  one,  and  W,  N., 
of,"  &c.,  "the  other."  The  will 
then  gave  specific  legacies  and  a 
residuary  disposition.  After  the 
date  of  the  will  D.  L.  accounted 
with  the  testator  as  his  agent,  and 
ceased  to  act  as  such ;  and  the  tes- 
tator purchased  the  equity  of  re- 
demption of  land  of  which  he  was 
seized  as  mortgagee,  and  sold  a 
portion  of  such  land :  Held,  that 
the  words  "  now  in  his  possession" 
were  only  words  of  description, 
and  did  not  prevent  the  will  from 
speaking  from  the  death  of  the 
testator ;  that  the  words  "  all  the 
property  belonging  to  me"  passed 
the  real  estate;  that  the  words 
"  after  pa^Tnent  of  my  just  debts" 
charged  the  debts  on  the  real 
estate,  so  as  to  enable  the  executors 
to  sell  it ;  and  that  the  legatees 
ranked  co-equally,  and  must  abate 
in  proportion.     Noane  v,  Lyons, 

E.  235 

8.  A  testator  whose  lands  were 
not  liable  to  dower  gave  his  resi- 
duary personalty  to  trustees  on 
trust,  to  pay  his  wife  M.  dB700 
twelve  months  after  his  decease, 
on  her  executing  a  deed  of  renun- 
ciation of  dower  in  all  his  freehold 
estates  wheresoever;  to  each  of 
his  daughters,  M.  and  E,,  £600  on 
their  attaining  21  years  respec- 
tively or  bein^T  marrit'd ;  nuA 
towanls  tht'  Imildiiig  of  a  lion  inn 
Ondjtilit.'  c'huii:li  on  four  acre^s 
previously  devised  for  tljal  purpose 
^100.      I  hid,  asi  U>  tlie  coudiLion 


of  renunciation  on  the  widow's 
legacy,  that  as  the  widow  had 
nothing  to  renounce,  and  the  con- 
dition was  rendered  inoperative, 
she  should  have  her  legacy  with- 
out executing  a  barren  release; 
and  as  to  abatement,  that  the 
widow  under  the  circumstances 
was  not  a  purchaser  as  to  her 
legacy,  and  that  all  four  legacies 
were  on  an  equality.  Coculy  r. 
Buckley,  E.  241 

4.  Proof  of  per  testes. 
See  Pkobate. 

WINDING-UP  ACT. 
See  Jurisdiction,  I.  8. 

1.  Semble,  that  it  is  competent 
for  the  directors  of  a  joint-stock 
company  to  effect  a  voluntary 
sequestration  of  tlie  estate  of  the 
company,  under  the  11  Vic.,  No. 
19,  sec.  3.     Dodds  v,  FoxUm, 

E.  271 

2.  The  deed  of   settlement   of 
the  Provident  Institute  of  Victoria 
joint-stock  company  declared  that 
the  board  of  directors  should  con- 
sist of  any  number  not  more  than 
six  nor  less  than  three,  and  that  all 
elections  of  directors  should  be  by 
ballot ;  and  by  an  affirmative  and 
merely    directory  clause    it    em- 
powered the   directors  to  seques- 
trate if  the  auditors  should  report 
that  the  company  was  unable   to 
meet     its     engagements.       The 
number  of  the  board  fell  to  four ; 
two  of   the   four    had    been    re- 
appointed   witliout    ballot ;     one 
was  also  the  solicitor  of  the  com- 
pany;   and  the  auditors  had  not 
reported    that  tlie  company   was 
unable  to  meet  its  enga^fi'ments. 
A    lurelitjj^f    tif    the    boa  id    duly 
sinuuiutied  for  tbai  purpose  paj^^if 
a  n* solution  tliat  the  cumpaBy  wai* 
unable  to  meet  it^  engi^gementi^ ; 


WINDING-UP  ACT. 


WINDING-UP  ACT.  Ixxxvii. 


a  minute  of  such  resolution  was 
made  ;  the  resolution  and  minute, 
both  signed  by  the  chairman  and 
attested  by  the  solicitor,  were  filed 
in  the  office  of  the  Chief  Com- 
missioner of  Insolvent  Estates, 
and  on  the  petition  of  the  chair- 
man and  managing  director,  under 
the  11  Vic.y  No.  19,  a  judge  made 
an  order  for  sequestration.  At 
the  time  the  petition  was  presented 
and  order  made,  an  injunction  in 
an  equity  suit  by  a  shareholder  to 
wind  up  the  company  was  in  force, 
restraining  the  chairman  and 
managing  director  from  dealing 
with  its  property.  The  Plaintiff 
in  the  equity  suit  obtained  a  rule 
nisi  to  set  aside  the  order  for 
^rf|iirM]JiUnii.  i  >ii  rjuisr  sliewn  : 
Ilclii,  tbut  tbtJ  I'f  qiiireiueuts  of  the 
Act  bad  liet^ii  <'uiiii>lie(l  with  ;  tbut 
tht!  Court  bad  junsdiutionj  and 
tiie  dlftictora  power  to  sequestrate; 


and  rule  discharged,  but  without 
costs.  Ex  parte  Dodds,  In  re  Tits 
Provident  Institute  of  Victoria. 
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WOOL. 

See  Mortgage,  8. 

WOKDS. 

I.  Of  ahtise. 

See  Cruelty,  4. 

II.  Construction  of. 

See  Construction. 
Mortgage,  4. 
Will,  2. 

WOKKMEN. 

LlahiWt/  of  maphiijcr^Jor  mh  ftj. 
See  Injunction,  a, 

WRIT  OF  SUMMONS, 
See  Practice  (Equity),  XXIIL 


ERKATA. 

Prtgi^  VI.,  L  3,  for  "  195  "  read  "  $7/' 

1,  16,  for  '*  Ibid  "  read  '*  I.  K.  A  M.,  57/* 

x%\tU  I-  8  from  bottom,  for  "  Fowkr'*  read  *'  FIowct," 

^  x\l,  h  8  froui  bottom,  for  ''  L.  £71 "  niad  "U  221," 
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NAMES  OF  CASES  IN  THE  DIGEST. 


A'Becket  v,  Mathewson,  35,  69,  74 

Amner,  In  re,  68 

AnonTmoTiB,  In  re,  8 

Appleton  V.  Williams,  6, 19,  53 

Australian  Trust  Coy.  v,  Webster,  43 

Balcome,  In  re,  71 

Bank  of  Austrs^ia  v.  Balblniie  Vans,  38, 

74,  83 

V.  Gibb,  66 

V.  Piatt,  3 

Banks  v.  Granville,  24 
Barber  v.  Barter,  21,  73 

9.  Cobb,  19 

Barry,  In  re,  77 

Bates  V.  Loewe,  21,  75 

Beck  V,  Beck,  28,  31,  34 

Beilbey,  ExpaHe,  In  re  Wedge,  22, 33, 44 

Bennett,  JEx  parte.  In  re  Grieve,  8 

Bentley  v,  Jamieson,  71 

Bergin,  In  the  goods  of,  62 

Blake  v.  Watson,  23 

Bowie  V.  Wilson,  22 

Bpwman  v,  Horaan,  16,  53 

Brebner  o.  Birkett,  69 

Briggs,  Ex  parte.  In  re  Rede,  26 

Brinkman  v.  Holstein,  54 

Broadbent  v.  Vanrenan,  53 

Broadfoot  v.  Wilson,  23 

Brock  r.  M'Phail,  65 

Brodribb,  In  re.  Ex  part;  Mouatt,  22 

Brookfield,  In  re,  13 

Brown  «.  Meldrum,  64^  65 

In  re,  12 

In  re,  Ex  parte  Tolson,  69 

Bruce  v,  Atkins,  80,  85 

V.  Kerr,  25 

Bulling  V,  Bryant,  50,  63 

Camaby  v.  Camaby  and  Livock,  5,  34, 

59,  60,  61 
Carter  v.  Watson,  14, 16 
Casey  v.  Casey,  16,  27,  33,  34 
Chambers,  In  re,  76 
Christophers,  In  re,  1 1 
Clarke,  Ex  parte.  In  re  Jenkinson,  24 

Ex  parte.  In  re  Mackenzie,  15, 71 

In  Tf,  28 

' V.  Luill;!,  3^ 

r.  li^iUit-Tt  1 

Clow,  In  rf,  E,r  purtp  Sbiugbton,  10,  26 
GtMdy  r.  Hiicldi'y,  86 
C'iiutes,  Ih  re  17 
Coliey  V.  Collt-y.  65 


Colonial  Bank  of  Australajsia  r.  Hunter,  12 

Connell,  In  re,  67 

Cooke  V.  Coward,  23 

Comillac,  In  re,  7,  38 

Crawford,  In  the  goods  of.  62 

Crossley  v,  Hoffioian,  19 
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